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PRIVY COUNCIL. 

APPEAL FROM T 1E CaLcotra Hien Coort. 

May 5, 1927. ` 
Present:—Viscount Haldane, Lord Shaw 
and Lord Warrington of Clyffe. 
SASTI KINKAR BANERJEE— 
: APPELLANT | 
det versus 
HURSOOKDAS CHOGEMULL— 
: . . A RESPONDENT. - 
. Presidency Towns Insolvency Act (III'of 1909), 
s. 22 —Application for adjudication—Previous order of 
. adjudication in another Court, effect of —Jurisdiction 
to a&judicate —Discretion—Interference in appeal. 

Under s 22 of the Presidency Towns Insélvency 
Act, a Court has jurisdiction in its discretion, not- 
withstanding a previous adjudication in another 
Court, to make an adjudication order, and where in 
the exercise® of its discretion it makes such an order, 
its discretion should not be interfered with by a Oourt 
of Appeal. (p. 2, col. 1.) i 

Appeal from an order, dated the 26th 
August, 1925, of the Calcutta High Court 
“ which sfirmed an order of the said Court, 

. dated the 17th March, 1925. . 
Mr. J. M. Parikh, for the Appellant, 
Mr. K. Brown. for the Respondent. 
Ue JUDGMENT.. 

Viscount Haldane,—lIn this case the 
only real question is whether the High, 
Court had jurisdiction to make the order 
that wad made at Calcutta, adjudicating the. 
appellant insolvent.. The -history of the 
tase is that on the 6th August, 1924, the 
appellant was adjudicated insolvent by the. 
Court of the District Judge of Birbhum.’ 
. Then, on the 15th Septentber, the respond- 

ent firm filed a petition in the High Court 
of Caleutta on the Original Side in Insol.. 
vency Jurisdiction, making a claim to. 
“money; and that was supported by an affi- 

davit. Some controversy was at first raised ` 
by the-appellant on this matter, and it was * 
alleged that the High Court had no juris- 
diction.. On the 17th March, 1925, the 

High Oourt in. its Insolvency Jurisdiction . 


. 1 


+ 


. treated itself as, having jurisdiction and 


made an order adjudicating -the appellant 
insolvent. Then there was an appealto the 
High Oourt and the High Court agreed 
with the learned Judge, who decided for 
insolvency, and held that he was acting 
under his jurisdiction in accepting, upon 
the petition which was verified by affidavit, 
that. the acts of insolvency against the 
debtor had been ‘established and that the 
Court was not hampered by the pruczedings 
in the other Court. Then leave to appeal 
was given and the appellant comes here, 
What the appellant says is this, - He does 
not dispute the jurisdiction which arises 
under the Insolvency (Presidency Towns) 
Act 1909, but he says that, having regard to 
g. 22 of that-Act, it was wrong to.make the 
order that*was made at Calcutta. Section 22 
is in these terms: 
. * Whereitis proved to the satisfaction of" 
the Court that insolvency proceedings are 
pending in any other British Court whether 


within or without British India against the 


Same debtor and that the property ofthe 
debtor can be more conveniently distributed 
by such ether Court, the Court, may annul 
the adjudication or may stay all proceedings 
thereon.” . a n 

Their Lordships think that makes it quite 
clear that the High Court in Galeutta had 
power to stop these proceedings and fo say 
it is more convenient that mgtters should 
goon at Birbhum ; but there seems to have 
been some suspicion that the proceedings. 
at Birbhum .were not proceedings which ' 
were in the best interest of the creditors ' 
and that it was better that the jurisdiction: , 
should be exercised by the High Court, and, | 
accordingly the High Court Judge exercised 
his jurisdiction, and, on appeal to the Cgurt 
of Appeal, the view taken by Mr. Justice 
Buckland in so deciding the case was 
affirmed, : , 


2 I i “SHEO DAYAL SINGH v. RAM NARAIN, 


The judgment of the Court of Appeal, 
so far as it is material to refer to it, said 
this: `à . 

“Froń the ghinutes it appears that it was 
not contended that the Court had.no juris- 
dictid to make the order prayed for, and it 


also appears from the minutes that the matter 


thaé was argued was that inagmuch as there 
had been an adjudieation in Birbhum this 
Court should not make a further adjudica- 
tion orderin Calcutta. 
italso appears that the learned Judge held 


that the adjudication order in Birbhum did- 


“not interfere with his jurisdiction to make 


the adjudication orderin this Court, and 
he stated that it was open to any party to 
make such an application as he might be 
advised to make under the provisions of 
s. 22 of the Presidency Insolvency Act "— 
which is thesection quoted above—"for a 
stay of proceedings." 

Then the judgment of the Court of Appeal 
goes on tosay that Counsel who conduct- 
ed the case in the lower Court on behalf of 
the insolvent, on being asked by them, the 
question, expressly stated that he did not 
desire to raise the contention urged in the 
affidavit with regard to the jurisdiction.of 
the Court to deal with the matter, having 
regard to the place of residence and 
business of the debtor, thus clearly showing 
that the debtor wss treated as being within 
the ambit of the insolvency jurisdiction of 
the Calcutta Court. x 
There being this order in the first Court, 
there should not be a furtber order in the 


other Court; but the Court of Appeal. 


is of opinion that in the circumstances 
“the learned Judge had authority in his 
discretion, notwithstanding’ the previous 
adjudication in Birbhum, to make an ad- 


judication .here, and that he exercised a 


discretion in making such’ an order, which 
is ngaba discretion which should be inter- 
fered with by a Court of Appeal. After all, 
as the learned Judge has pointed out, it was 
open to any, party who so desired, notwith- 


: standing the fact that an adjudication order 


had been made, on proper materials to 
satisfy.the Court that the. proceedings in 
Oalcutta should be stayed, having regard to 
the insoltency proceedings that were going 
oninthe Courtat Birbhum. The result is that 
there ig no substance in this appeal or in 
the argument by which it is sought to sup- 
port the appeal,” : 


Their Lordships take the same view as. 


From the minutes. 


The whole point, therefore, became this: 


[104 I. d 1927] 


the Court of Appeal. They think that, for 
the reasons given by th 
there, and having regard ta the language 
of s. 22, there is no substance im the point 
hatis now mate. The*Court had a dis- 
cretion, it had jurisdiction, but might have 
had, at a subsequent stage, to restrain the 
exercise of that jurisdiction in’ any way 
which the circumstances required. The 


circumstances, in the opinion of the Curt ° 


below, did not require that the jurisdiction 
should be restrained, and their Lordships 
can well-understand thatthe Court below 
was justified in its refusal. In any event, 
their Lordships do not propose to interfere 
with the discretion so cxercised. 

The result is that the appeal fails, and 
must be dismissed with costs. "Their Lord- 
Ships wil humbly advise His Majesty 
accordingly: 1 

A. N, A. Appeal dismissed. 

Solicitors for the Appellant.—Mesers. 
Chapman, Walker and Shephard. f 

Solicitors for tbe Respondent.— Metsrs. 
Oswald Hickson, Collier & Co. ' 


——— a 
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. 
OUDH CHIEF COURT, 
SzconD RENT APPEaL No 15 oF 1927, 
August 3,1927. | 
Present: —Mr. Justice Hassan. 
Babu SHEO DAYAL SINGH— DzrENDANT 
— APPELLANT | 
ne versus 
RAM NARAIN AND OTHEBR8—PLAINTITFS 
Musammat RAJ KUMARI AND oTHERs— 
DEFENDANTS — RESPONDENTS. 

Co-sharers—Suit for profits—Lambardar's liability: 
to pay interest—Basis of liability—Fiduciary xelation 
-—Decree based on gross-rental—Interest, whether can 
be allowed as well. 

A Lambardar's liability to pay interest on the 
arrears of profits due to a co-sharer cannot be based” 
on the provisions of the Contract Act or 
those of the Mterest Act but he can be charged 
with interest under certain circumstances on the 
ground that he stands fn a fiduciary position towards 
his co-sharers and is liable to account. [p. 3, cols. 
1&2] : 

Aditya Prasad v. Chhote Lal (1).and Mirza Sadik 
Husain Khan v. Hafizul Rahman ( 2), followed. ` 
: Where a co-sharer has been allowed a share of the 
profits on the basis of the gross-rental he cannot be. 
allowed to charge interest as well on such profits. . 
Tp. 4, col. 2.] 

Second rent appeal against the Yecree of 
the District Judge, Hardoi, dated the 18th. 
December, 1926, modifying.that of the“ 


learned Judges . 


` Srivastava, forthe Appellant. ' 


IE e 
è 4 
riod 140. 1927] — 
Assistant Collector, First Class, District 
Hardoi, dated the 25th May, 1926. 

Messrs. Ali Zaheer and Shatkar Sahat 


Mr. Radha Krishna, for | 
ents. / ; : . 

JUDGMENT.—This is the ,appeal of 
Sheo Dayal Singh, defendant No. 1, fromthe 
decree ofthe District Judge of Hardoi, dated 
the 18th of December, 1926, modifying the 
decree of an Assistant Collector of the First 
Olass of the District of Hardoi, in a suit 
for a share of profits under cl. 15 ofs. 
108 of the Oudh Rent Act, 1886.. 

The plaintiffs hold certain shares in the; 
village of Saroman Nagar, District Hardoi. 
Other shares in the village are -held by the 
defendants. : Babu Sheo Dayal Singh is also 
the Lambardar of the village The plaint- 
iffs asked for a.decree of their share of the 
profits for the years 1329 to 1332 Faslis. 
The suit was decreed by the Court of first 
instance fora sum of Rs, 731-12-9 ‘That 
Couyt allowed a deduction in favour of the 
Lambardar for village expenses to the extent 
of Rs. 151-13 and refused to saddle him 


the Respond- 


‘with any interest on the arrears of profits. , 


The lower' Appellate Court has reduced the 


- deduction for village expenses to Re. 106 4 


only and has also awarded interest against 
the Lambarday on the arrearsof profits at 
the rate of t per cent. per annum "from the 
date when they became due." The modifica- 
tion made by the lower Appellate Court in. 
these matters is challenged in second, appeal 
before me. : : 
On.the question of village expenses, the 
finding of the Qourt below is clearly based 
on a consideration of the evidence in that 
behalf and ig one of pure facts. It must, 
therefore, be upheld. ne 
The second question ofthe Lambardar's 
liability to pay interest isto my mind. one 
of importance, The general rule applicable 
ta such class of cases'was stated by me in 
-the case of Aditya Prasad v. Chhote Lal (1) 
following the decision of Mr Spankie, A. J. 
. C., in Mirza Sadik Husain Khan v. Hafizul 
Rahman (2). I held in thecase just now men- 
tioned that a Lambardar's liability to pay in- 
terest on the arrears of profits due toa 
co-sharer could not be based on the provi- 
sions of the Indian Contract Aet, 1872, nor 
on those -of the Interest Act, -1539, but he 
could be charged with interest 'under cer-, 


(1) 78 Ind? Cas. 85; 110. L. J. 206; 100. & A.L. l 
R. 946; A, I R. 1924 Oudh 319; Li. R. 5 A. (0 89. * 
"060.0 8. "E 
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DE . s 6 
tain circumstances on the ground that he e 


-ordinary prudence would deal 


l 
$ 


stood in a fiduciary position towards his 
co-sharers .and was liable to account. I 
still adhere to the view thep expressed By 
me. ane: l s 


The duties of a Lambardar are thee Guties 
imposed on him bylaw. Unders. 244, cl. (7) 
of the U. P. Land Revenue Act, 1901,«the 
Local Government may make rules regulat- 
ing the appointment, duties and dismissal 
of Lambardars. The Local Government has 
made such rules, They will be found in 
Chap. VIIL of Vol. Lof the Manual of the 
Revenue Department U. P. In para. 232 
the duties of La ambardar are specified as 
follows: -7 a c 


his hand: : 

Having regard to the nature of the duties 
of a Lambardar as stated above there is no 
doubt in my mind that the Lambardar of the 
village is clothed with a fiduciary character 
in rélation to the co-sharers of the village in. 
thé matter of the collection and the dis- 
bursements of the village rents, 
therafore, he holds the position of a con- 
structive ‘trustee and as such he is “only 
bound touse such due diligence ‘and . care. 
in the management of the estate as men 
of ordinary prudence and vigilence would 
useinthe management of their own affiairs.". 


"Underhill's Law of Trusts and- Trustees, 8th 


Edition (1920), page 268, Art. '51. Accord- 
ing to s. 94 of the Indian Trusts Act, 1882,. 
also the position ofa Lambardar is that 
of a constructive trustee and according to 
s. 95 he is under an obligation, to perform 
‘the same duties and, is subjectso far as. 


may be to the same liabflities and «dis. 
. abilities as if he were a trusfée ofthe pros ` 


perty for the person for whose ‘benefit. he, 
holds it. According tos. °l5 of thesame. 


In equity, . 


4 
i 


Act a trustee is bound to deal with the” :' 


trust property as carefully as a mán - of: 
enc ; wijh such 
property as ifit were his own and in the 
absence of a contract to the contfary a` 


trustee so dealing is not responsible fot the — 
. loss, destruction or ‘deterioration of the. 


trust- property. | 


~ 


' reference to his duty of dividing at the ap- 


q 


‘from "what 


‘ence and vigilence .would ‘use 


La BRAJABASHI MODAK V, MANIK -CHANDRA MODAK. 
e e e 2 7 
“In the present case the!Lambardar’s liabil- 


ity must be determined primarily with 


péinted times such profits as may be divisi-. 
ble among theto-sharers whom he represents 
and aleo with reference to his duty to col- 
lect rents'from tenants. It would follow 
n has been stated above 
that if the rents due from tenants have not 
been collected in their entirety for the 


‘reason that the Lambardar has not used 


Buch due diligence and care in the manage-' 
ment of the estate as men of ordinary prud- 
in the 
management of their own affairs heis guilty - 


“of breach of trust. He would also be guilty 


of breach of trust if he fails to divide at 
the appointed times such profits as may be 
divisible among the co-sharers and if his 


` failure to do sócan be attributed to bis 


negligence in the management of the estate. 
The determination of the question of negli- 


` gence or want of due diligence must ne- 


cessarily depend on the particular circum- 
stances ofeach case. The logical ccrollary, 


ag itappears to me, is that the essence of 
' breach of trust with reference to both the 


two duties of collecting rents and dividing: : 


the profits lies im negligence or absence of 


- due diligence in the management'of the 


.iffS- share of the profits on the 


estate. 
- In a case where breach of trust. has thus - 


-occurred .the Court of Equity may compen- 


sate the co-sharer for the loss, if any, in 
either of the two ways by charging the 
Lambardar (1) with gross-rental or (2) with 
interest on the actual realizations. But I 


‘am unable to ‘hold that a Sourt' of Equity 


will charge the Lambardar in both ways. 

. In the present case the Courts below have 

made the Lambardar liable for the plaint-. 
Tas of 

gross-rental and there in .my judgment the 

liability should rest. “Where trustees 


. allowed: rentg to get in arrears, it was held- 


` thatthey.wereliable to make 


good the arrears, 


though: withovft interest.” See Under- 


^^ bill's Law offTrusts and Trustees, 8th Edi- 
' tion, page “271, and the cases cited therein. 


"3n so dealing with a case the measure of logs 
"which.a co sharer has suffered and for which 
" the Lambarda¥ is made liable is the differ- 
- ence between the gross-rental and the ac- 
‘tual collections, . 


Obviously the co-sharer 
is not Sntitled to compensation twice over 


“on dh accounting between him and the Lam- 
.bardar when, as it has been held by me, tha 


former occupies the position of a cestui que 


* oder RU e 
te ` E s a 


ex | | 
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trust and the latter of a- trustee. 
plaintifís in the present,case having been 
allowed a ghare of profitse on the basis of 
gross-rental are not, in my opinion, further 
entitled to recover any interest op the ar- 
gears of profits. . . 

I, therefore, allow jhe appeal and modify 
the decree of the lower Appellate Court by 
striking off the amount of interest which. 


the lower Court: has allowed the plaintiffs .* 


in respect of interest on the arrears of pro- 
fits for any period of time. In the matter 
of costs the defendant-appellant will be en- 
titled to recover them from the plaintiffs in 
proportion to his success in this Court and 
in the lower Appellate Court. As regards 
costs in the Court of first instance the dec- 
ree of that Court is upheld. . 

G. H. | Appeal allowed, 

ALN. A. ; 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE OKDER No, 205  . 


oF 1926, e 
. February 14, 1927. ; 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
BRAJABASHI MODAK AND OoTHERS— 
J uDGMENT-DEBTORS—APPELLANTS : 
versus 


` -MANIK CHANDRA MODAK, Assicnze. 


— Dc. gg-HoLpER— RESPONDENT. 
Civil Procedure Code (Act V of 1908), Ot XXI, 
Tr. 2, lÓ— Agreement between judgment-debtor and 


. third party relating to adjustment of decree—Assign- 
"ment of decree in favour of such party— Adjustment 


not certified —Execution by assignee in breach of agree- 
ment— Adjustment, whether can be pleaded. ` 

Order XXI, r. 16, of the Civil Procedure Code con- 
templates the occasion when for the first time the 
assignee of a decree. comes before the Court to apply 
for execution, and it cannot be held that each time-the 
assignee comes to get the decree executed he should 
come in under this rule. [p. 6, col. 1 | a 

Where there has been an adjustment or satisfactfon, 
a8 between the judgment-debtor and an assignee who 
has attained the status ofa decree-holder by an order 
made under O. XXI, r.16, Civil Procedure Code, 
©, XXI, r. 2. would beclcarly applicable. 
2. 
but, ifa judgment-debtor has entered into a con- 
tract not with the judgment-creditor but with a third 
party with reference to the satisfaction or adjustment 
ofa decree, the judgment-creditor cannot make any 
application against such third party under O. KAI, 
r. 2 and, consequently, the latter cannot on princi- 
*ple be permitted to take advantage of the prohibition 
imposed Ly the concluding paragraph ef thai 1ule 
aga penalty for the judgment-debtor's omission to 
apply to.the Court under the previous paragraph, or 


. M t 
. 


The 


[p. 6, col. . 


l || e 
'. t. ^ . 
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for-his failure to prove his caseif he did apply. The 
circumstance that theethird party, subdbquently to,- 
ths contract, becomes the transferee, of the decree 
which he contracted to.satisfy, can’ have no re-- 
irospective effect, so eas to deprive the judgment- 
debtor of his right to establish that the transferee is, * 
by the anterior contract, precluded from realising the 
judgment-debt. [p. 7, cols. 1 & 2.) : 
Tameshar Prasad v. Thakur Prasad (1), followed. 


* Aypealagainst an order of the District 
Judge, Mymensingh, dated the 4th of Feb- 
ruary, 1926, reversing that of the Subordi- 
nate Judge, Third Court, Mymensingh, 
dated the 12th of June, 1925. _ : i 


Dr. Radha Binode Pal and Babu Bhu- ` 
pendra Kishore Bose.for the Appellants. 

Babu Birendra Kumar De, for the Re- 
spondent. - 


i JUDGMENT. 

Mukerji, J.—The facts which have 
given rise to this appeal shortly stated are 
these:— 


There was a decree obtained by one Khali 
Mahmud against the father of the appel- 
lantg and two other persons for a sum of 
Rs. 1,303-10-9 on the 2ad .May, 1922. 
The decretal amount together with interest 

- Jess certain amounts paid by the judgment- 
debtors eame up to Rs. 8135-9. The 
decree was put into execution in Execution 
Case No. 158 of 1922 and the lands and | 
homestead of the judgment-debtors were. 
all attached. Onothe 12th April, 1923, the 
respondent obtained an assignment of the 
decree in his favour.’ On the 16th April, 
1923, Execution Case No 158 of 1922 was 
struck off. On the 12th June, 1923, the. re- 
spondent appljed for execution of the decree. 
Execution Case No. 97 of 1923 -was started 
‘and “8 pakhis of’ land belonging to the 
appellants were put up to sale and purchas- . 
ed by the respondent for Rs. 500. On the 
15th September, 1924, the respondent again 
applied for execution for the balance of the 
amount due, te, Rs. 313-5-9, On this- 
. Execution Case No. 145 of 192 t. was started. . 
The appellants put in an objection which 
was given effect to by the Court of first. 
instance but was overruled by the District 
Judge. Hence thisappeal >, | 

The objection that was taken to the exe- 
cution of the decree was as follows: —W hen’ 
the lands and homestead of the. judgment- ` 
debtors had been under 'attachment. in 
ExecutionCase No. 155 of 1922 at the instance. 
of the decree-holder Khali Mahmud ás 
stated above, there was a settlement in 


e >- -6 
18 
which three parties took part, viz, the ` 
judgment-debtor, the deexzee-holder Khali ' 
Mahmud. and theresponder& The posi- 
tion at that time was that there- were 
several creditors who had to be. paid off. 


Some of them, rather all with the exception 
-of only five—one of those ‘five being Khali 


Mahmud—were paid off by sale of some 
of the properties belonging to the appellants, 
the sale being made by the appellants’ 
mother acting as guardian on their: behalf ` 
and on the strength of a permission obtain- 
ed from the, Judge. Khali Mahmud in 
execution of His decree had now attached: 
some lands as well as the homestead of the 
appellants. Finding the helpless plight 
of the appellants he took pity on them and 
agreed to receive Rs. 325 in full ‘satisfac- 
tion of his decree. For this amount he was 
prepared to assign his decree over to the 
respondent, who agreed to pay off also four: 
other creditors of the appellants,. and: for. 
all this the respondent agreed to-have from 
the appellants only.8. pakhis of land. By 
adopting this course it was expected that 
the homestead of the appellants would. be 
saved to them. The appellants’ case is that 


‘the respondent paid Rs. 325 to. Khali 


Mahmud and obtained an assignment: of ` 
the gecree, but since then paid none of the 
other creditors. As an apprehension was. 
entertained’as to whether the District Judge 
would*grant permission for the sale of the 
minor's properties a second time, ib was- 


| arranged that the respondent-would execute 


the decree against the 8: pakhis: of” 


.Jand. This was dóne and the respondent. 


purehased .the same himself.. "Thereafter. : 
in breach of the agreement the respond-. 
ent again put. the decree to execution. 
‘and this time for the .balanee, that is. 
tosay, for Rs. 344-5-9 which represents 
the difference between the decretal dues 
with interest less the sale-price Rs; 500 for 
which he had purchased the 8 pakhis of ` 
land, and against the homestgad of fhe 
appellants. This substantially is the ap- ' 
pellants' case and . both the Courts below « 
have found that it has been éstablished 
upon the evidence. The only point on 
which there may bea doubt is as regards ' 


. the stipulation to pay off the other four 


1 


creditors. "D 
g eus . 9 i 
The District Judge has held that the 
objection cannot be given effect, to as the 
arrangement amounted to an adjustment 
which was not certified in accordance with : 
. F A e e 


# 


e 


e. 


6 


'O. XX], r. 2 and consequently cannot be 
zecognised by en Executing Court. : 
Two grougds have been urged on behalf 
of the appellants in this appeal: the first is . 
to tfe effect that the Court was not the . 


. Court which was executing the decree and, 


therefore, the objection was capable of . 
being recognised by it; and the second, that 


the arrangement required no certification 


‘under O, XXI, r. 2, Civil Procedure Code. 


To take the first contention first. The 


` decree was passed by the same Court in 


_under that rule to the transferor and the 


which it was being executed. The appel- 
lants’ argument is that as the. application 


: for execution was made not by the original 


decree holder but by ihe assignee, his 
application must be regarded as one made 
under O. XXI, r. 16, Civil Procedure Code, 
and as such an application lies only in the 
‘Oourt which passed the decree. It should 
‘he held that the Court was dealing with it 
‘in the latter capacity, and consequently 
under the first proviso to that rule the 
decree cannot be executed until the judg- 


. ment- debtors’ objection, if any, to its execu- 


tion has been heard. It is an ingenious 
argument, but I am afraid it is without 
any substance., The rule evidently con- 
templates the oécasion when for the first 
time the assignee comes before the Gourt 
to apply for execution. The respondent 
did this when he applied on the 12th June, . 
1923, and Execution Case No. 97 of 1:93 wes 
started. The object of issuing rotices 


judgment-debtor is to determine once for 
all and im the presence of all parties 
concerned the validity of the assignment. 
It cannot be said that each time the assignee 
comes to get the decree execüted he should 
‘come,in under this rule, The application 
filed onthe 15th September, 1924, is a simple 
tabular statement for the execution of. the 
deerge. It'neither is nor can be regarded 
as,an applicatien under O. XXI, r. 16, Civil. 
Procedure Cede. The cases of Tameshar- 
Prasad v. Thakur. Prasad (1) and Raghunath 


; * Gobind Mayekar v. Gangaram Y esu Mayekar 


(2) upon which reliance has been placed on 
behalf of the appellants do not assist them. 
This contention, therefore, bas no substance. 
‘As retards the second contention, it rests 
upenetwo grounds. The first ground is 
that © XXI, r. 2 is restricted by its terms ° 
to original decree-holders and .does not ex- 


(1) 25 A. 443. . 
2) 75 Ind. Cas. 893; 47 B. 643: 25 Bom, L. R. 474; A; 
I. R. 1923 Bom. 404, e. 


^. . . 
! 
i 


BRAJABASBI MODAK v, MANIK OHANDRA MODAK. 
‘tend to an assignee of a decree, who steps . 
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into their shoes, as it Were, under the as- 
signment. For this contention reference 
has been madeeto the amendment that was 
made by the Code of 1908 to the definition 
of *decree-holder" ms given in the Code of 
1882. The alteration is noteworthy, but it 
is not necessary to enquire into the object 
of the change, for the proposition ixt the * 
broad form in which it has been put Before 
us cannot be supported. Once the assignee 
comes in under O XXI, r. 16 “the decree 
may be executed in the same manner and 
subject to the same conditions as if the 
application were made by the decree holder." 
This provision means that the rules relat- 
ing to execution would apply in all their 
integrity to the case of an assignee, In a 
simple case where there has been an ad- 
justment or satisfaction as between the 
judgment-debtor and an aesignee who has 
attained the status of a decree-holder ‘by 
an order made under O. XXI, r. 16,0 Civil 
Procedure Code, O, XXI, r. 2 would be 
clearly applicable. ‘The other ground on 
which the contention rests is not quite so. 
plain and must be carefully considered. It 
is obvious that the agreement that is plead- 
ed as a bar to the execution was reached at 
atime when the decree had not yet been 
assigned to the respondent and long before 
he applied under O XXI, r. 16. ' The ques- 
tion i$ whether this agreement requires 
certification under O. XXI, r. 2. On behalf 


` of the respondent it has been urged’ that it 


was a iripantes agreement to which admit- 
tedly the original. decree-holder wasa party, 
and, therefore, it does come under that rule. 
The real nature of the arrangement to my 
mind was this theoriginaldecree- holder was 
satisfied with Re. 325 and fortbat considera- 
tion he assigned the entire decree, together 
with allhis rights thereunderto therespond- 
ent. . The agreement between the judgment- 
debtors and the respondent was that the . 
latter would pay Rs. 325 and perhaps also 
some other amounts due to the other 
creditors and for dll this he would get 8 
pakhis of land and nothing more, and that 
although he was getting an assignment of 
the decree he would not-be able to exe- 
cute it except for the purrose of obtain- 

ing the 8 pakhis of land. This agreement ` 
took place at atime when the respondent 
was not before the Court at all, and go 
no application by him nor any by the judg- 
ment-debtors for its certification would 
have been entertained by. the Court until 


." the satisfaction or adjustment of a decree, 
' the judgment-ereditor cannot make any 


o 
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the respondent had taken the steps neces- 
saty under O. XXI,r. 16, Civil Procedure 
Code. This, view; to my. mind, seems 
reasonable and has some authority in its 
support? . RM NE: : 
In the casé of Rama Ayyan v. Sreenivasa 
“Pattar (3) the facts wera these: A judg- 
ment-debtor alleged that he bad - transfer- 
red. eertain immoveable property to an- 
Other person in consideration of his pay- 
ing the judgment-debt to the original de- 
cree-holder, That person accordingly dis- 
charged the debt and subsequently got the 
decree transferred to himself and thus be- 
coming the assignee, instead of entering 
satisfaction thereof fraudulently applied for 
its execution. ‘It was held by Subramaniya 
Ayyar, J., that this adjustment could be 
pleaded notwithstanding s. 258, Civil 
Procedure Code. Itis trué that there are 
several points of distinction between that 
ease and the one we are dealing with, 
e. g., there it was a question whether the 
decree having been satisfied, the assignee 
acquired any interest by the assignment ; 
and also, the objection was taken before 
the Court which had passed the decree and 
at a stage when the transferee had ap- 
plied to that Court for execution, and, there- 
fore, the objection was such as would have 
come Within O. XXI, r.16 of the present 
Code and would have been entertainable 
thereunder, andso on. But these points 
of difference do, not really matter, for it is 
the view of s. 258 of the Code of 1882, 
that was taken by, the learned Judge that 
is really material forour peesent purposes. 
That section was much in the same words 
as O. XXI, r. 2 of the Code of 1903, and the 
slight vari&tion in cl 3, if at all, only makes 
the rule more stringent. Referring to 
the, three paragraphs of the section 
the earned Judge observed thus: 
“ Manifestly, therefore, the enquiry un- 
‘der the said second paragraph can take 
place only between persons standing in 
the relation of judgment debtor and judg- 
ment-creditor. If the former has en- 
tered into a contract, not-with the latter, 
but with athird party with reference to 


applicatioa azainst such third party under. 
s. 258 and consequently the latter can- 
not-on principle- be permitted to take atl- 
vautag$ of the prohibition imposed by the 

(3) 19M. 230; 5M, L.J. 218;6 Ind. Dec. (w.s) 
868. . s ooo c ` 


Te 
concluding paragraph of that section as a*e 
penalty for the judgment-debtor's omiB- . 
sion to apply to thé Cou»t under the pro+ , 
vious paragraph, orfor his,failure to prove . 
his casé if^he did apply. The circum- 
stance that the third party, subsequently 
to the contract, becomes the transferee of 
the decree which he contracted to satisfy, 
can have no retrospective effect, so as to 
deprive the judgment-debtor of his right to 
establish that the transferee is, by the 
anterior contract, precluded from realising 
‘the judgment-debt.” These observations, 
in my opinion, apply equally well to the 
present case. It has been urged that in 
this case the adjustment of the decies with 
the original decree-holder and the agree- 
ment with the respondent and the assign- 
ment were all atone and thesame time, 
and all the three parties were parties to . 
the whole arrangement and that the whole 
arrangement was effected at one and the 
game time. I am, however, of opinion 
that the agreement between the judgment- 
debtors and the respondent must have 
been reached before the assignment, how- 
ever short the interval may have been is 
not material; and in the agreement that 
the defendant would get nothing more 
than 8.pakhis of land, the original decree- 


1 


. kolder was not interested, though it was to. 


his knowledge. Dl ; 
Subramaniya’ Ayyar, J., himself had . 
ocfasion to refer to this case in Periatambi 
Udayan v. Vellaya Goundan (4) and there 
he and Benson, J., said: “In the case_ of 
Rama Ayyan y. Sreenivasa Pattar (3) the f 
person relying on the adjustment was not . 
entitled’ to make any application......... as | 
against the person who denied the pay- 
ment *inasmuch as the latter was not then 
an assignee." Ia the cass of Ponnusawmt 
Nadar v. Letchmanan Chettiar (5), Abdur 
"Rahim, J., was unable to : accept the dic- 


‘tum asa correct exposition of. s., 288 of 


the. Code, and sought toesupport the deci- 
sion of thecase-on the ggound of fraud 
committed by the assignee and also on 
the ground that when a question, arises as 
to whether the assignee is a benamdar of 


-the original decree bolder, the question of ' 
‘adjustment or 
“dob3 not really arise. 


satisfaction of the decree ` 

In the same case 

Sundara Ayyar, J., referred to the ,dictum 

with approval and observed : “ It may per- 
(4) 21M 405; 8 M. L. J. 51; 7 Ind. Dec. (x. s.) 646. 


45) 12 Ind. Cas. 657; 35 M. 659; 10 M. L. T. 442; 
(1911).2 M, W. N. 568; 22 M. L. J. 170. 
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^, tract is no reason for depriving the as- 


Signee of his. rights under his transfer, 
that he is entitled to all the rights of his 
‘transferor and, therefore, has the ‘right to 
executé,tlfe decree which has not been 
Batisfied on the record of the Court. But 


to sueh an argument it may well be replied . 
that, after entering into the eontraet, he .. 


Should not be allowed to set vp any right 
1n opposition to that contract by virtue of 
an assignment, In alater decision of 
the same Court, Arumugam Pillay v. 


. Krishnasawmi Naidu (6) in which, however, 


the dictum was hardly of any relevancy, 
Oldfield, J:; passed it over as being the de- 


` cision of a Single Judge. 


` the order by the District 


I am ofopinion that the dictum does : 


apply to this caseand the observations of 
Sundara Ayyar, J., in Ponnusawmi Nadar 
th Letchmanan, Chettiar (5) do also apply to 
it. E 

In my opinion the agreement upon which 
the judgment- debtors relied as a bar to the 
execution of tbe decree was fit to be enter- 
tained by the Executing Court, O. XXI, r. 2 
notwithstanding. AUTS xo 

The appeal accordinglyshould be allowed, 
Judge set aside 
-and that of the Subordinate Judge.restored 


. With cósts in this Court and the lower Ap-. 
. pellate Court, 
assessed at two gold moliurs.. — 


Hearing-fee of this appeal ig 


Graham, J.—I agree. . E 
A. N. A. Appeal allowed. 


" oe Ind, Cas. 976; 43 M. 725; 12 L. W. 41; 39M L. . 


—— 
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OUDH CHIEF COURT. .. 
"ExsguTi0oN or Drosge ApPzaL No. 26 
"i or.1927, "ML 
August 4, 1927, 
- * ,Present;--Mr. Justice Pullan. 
ZAKAULLAH KHAN--APPELLANT 
s e. versus 
Musammat GULKANDI AND-OTERRS 
. — EESFrONDEMTS,: - 
Oudh Rent Act (XXII of 1886), s. 145—Suit for 
profits—Decree for. amount exceeding Rs. 500— 
* Execution of decree after 
barred. V á 
Where ghe total amount of a decree for fit 
` exceeds -Rs 500, although the individual co hat 
are nôt niade liable toan amount exceeding Ks. 500 
s. 145 of the Oudh Rent Act does not apply and the 
period within which execution of the decree may 
behad is regulated by the ordinary civil procedure. 


' HATIMBHAT WASSANALUS 0. FRAMROZ EDULJEE DINSHAW, - 
.e*hàps be contendedthat the anterior con- ` 


‘is correct, 


Individual co-sharers liable for less than Rs. 500— : 
three years, whether | 


© ye 
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‘Decree’ in s. 145 of the Act means the whole 
decree and not that portion of dhe decree for which 
a particular jufgment-debtor is made liable. : 

Appeal from a decree ofe» the District 


Judge, Hardoi, dated the 15th March, 1927,. 


reversing that of the Assistant Collector, 
First Class, Hardoi, dated the 4th January, 
1926. - NN ; - 
Mr. G. Hasan, forthe Appellant. ' 

Mr A.P Nigam, for the Respondents. , 

JUDGMEN T.—This appeal is based on 
8.145 of the Oudh Rent Act. A landlord 


‘obtained a decree for a share of profits from 


‘several co sharers and the amount decreed 


was Rs. 1,243 odd. In appeal the District 
Judge specified the shares of the various 


co-sharers. This application has been made 


for execution more than three years after. 


the date of the passing of the decree. The 
appellant contends that the decree was for 
less than Rs. 500 and, therefore, no process 
sbould-be issued under 8.115, The lower 
Court, however, has held that the total 
amount of the decree being over Rs. 5 0, 


namely Rs. 1,293, the section does not apply, - 


and the period within which exeeution may 
be had isto be regulated by the ordinary 
civil procedure.’ In my opinion this view 
There. is nothing to show that 
“decree” inthis section means that portion 
of the decree for which some indiyidual is 
liable. As the whole decree is for more 
than Rs. 500, I hold that the lower Court 
is right andI dismiss the appeal with 
costs. 


A. N. A. ‘Appeal dismissed. 





eBOMBAY HIGH COURT. 
FULL BENCH. * 
OnrGINAL.CivIL JURISDIOTION ÁPPEAL — 
; No. 15 or 1926. 
-Borr No -1168 or 1925. > j 
. January 31, 1927. 
Present: Sir Amberson Marten, KT., 
Chief Justice, Mr. Justice Fawcett, 
Mr. Justice Kemp, Mr. Justice Mirza, 
Mr. Justice Blaekwell Mr Justice 
. Patkar and Mr. Justice Taleyarkhan. 
' HATIMBHAI HASSANALLY— 
DEF&NDANT— ÁFPELLANT 
: versus 
FRAMROZ EDULJEE DINSHAW— 
" PraiNTIFF— Respos DENT. 
Lettere Patent (Bombay High Court), cl. 13—M ont- 


gage by deposit of title-deeds—JProperty — outsid 
: e . 


+ Pr r E | . 
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Ordinary Original Civil Jurisdiction of High Court 
—Suit for sale—Jurisdiction of High Court Sui for 
land’, meaning of—Swit for sale om mortgage, whether 
suit for land —Arising of cause. of action as ground 
of jurisdiction—Defendant dwelling or carrying on 
business, ʻete., whether confers jurisd$ction—Equitablé 
jurisdiction of High” Court to act in.personam— 
Construction of Statutes—Resore to : previous, state of 


law. : 
Held by the Full Bench (Fawcett and Mirza, JJ., 
dissenting).—(1) that a suit brought by a mortgagee 


. o$lándeto enforce, his mortgage py sale is not a ‘suit 


"Patent of the Bombay High Court ; 


for land within: the meaning of cl. 12 of the Letters 
[p. 29, col 2; p. 
63; col. 1; p. 76, col. 2; p, 86, col. 1; p. 88, col. 2.] : 
(2) that a suit by a mortgagee of land situate 
wholly outside the limits of the Ordinary Original 
Oivil Jurisdiction ofthe High Gourt to enforce his 
mortgage by sale ‘can be maintained in the. High 
Court under s.12 of the Letters Patent where the 
cause of action has arisen wholly orin part within 
thé'said.limits, provided, in the latter case, the leave 


of the Court is obtained. (p. 29, col.2; p. 65, col. 2; 
* * p. 76; col. 2; p. 86, col. 1: p. 88, col. 2.] SER 
India Spinning & Wearing Co, Ld. v. Climax 


Industrial Syndicate (1), overruled. 
Van Grutten v. Foxwell (3), approved. 
Per Marten; C. J. and Blackwell and Taleyarkhan, 
JJ.—(Fawcett, Kemp and Mirza, JJ., dissenting).— 
A suit bya mortgagee of land situated wholly outside 


the limits of the Ordinary. Original Oivil Jurisdic- - 


tion of the High Court can be maintained in the 
High Court under s. 12` of the Letters Patent, where, 
even though. the cause of action does not arise 
wholly .or partly within the said limits, the deferfd- 
ant dwells or carries on business or personally works 
for gain within the said limits at the commencement 


of the suit. (m. 30, col. 1; p. 78, cols. 1 & 2; p. 88, col. 


Per Marten, C. J.—1t is erroneous to say that the 
High Court does not act in 
suits. [p. 20, col.1] | - . 

The expression 'suits for land' in s. 12 of the 


Letters Patent refers to suits to obtain or recover ' 


land or alternatively to suits which substentially 
involve the recovery of land or its equivalent. It 


does not mean a ‘suit, relating to or concerning land’. - 
The word ‘for’ in the expression indicates that title ` 


to or possession of immoveable property must be the 
primary object of tlfe action. (p. 20, col. 2; p. 27, col. 
1 | 


-Just as the primary element in a mortgage is the - 


debt and mot the security, so the primary or sub- 
stantial object of a mortgage suit is the payment of 


‘the. debt, and the sale sought for is merely ancillary 
‘to the. main or.final end, viz, the: payment of the 


mortgage-debt.. [p. 29, col. 2.] 


The last alternative under cl.12 of the Letters 
Patent beginning with the words ‘or if -the defend- 
ant,......-...- shall dwell’ is -a separate - alternative and 


not dependent on the,'earlier alternative’ beginning. 


with the words ‘or in’ all-other cases’. Clause 12 is 
divided into two branches made up ‘of (a) jurisdic- 


tion resubject-matter, ‘and (b) jurisdiction - re resi- . 


dence and ‘place of, business. The former would 
apply.to suits for land" where the property-is within 
the jurisdiction, or in all-other cases where the 
cause of action arises wholly or in part within the 
jurisdietion. The second braneh would apply to 
jurisdiction in all cases where the defendant him- 
self is within the jurisdiction. [p. 30, col. 1.| 


personam in mortgage ` 


of the Letters Patent must be-construed in the 

wider sense of substantially relating to land ànd not 

in the narrower sense of suits for peovevy of land, 
anda suit brought by a mortgagee of land to enforce 
his mortgage by sale is a ‘suit for lamd' within the. 
meaning of that expression. [p. 48, col. 2. bay 

* The legislation: prior to 1859, the draft ‘ ofthe 
_English Law Commissioners in regard to both the 
jurisdiction of the High Court and that of th 

Mofussil-Courts, the Code of 1859, especially 8. 33 of 


.that Act and the similars.3 of Act XXIII of 1861, 


.the Secretary `of State's Despatch about the Letters 


' Patent, the amendment of s: 352 of Act VIII of 1859 . 


in 1870, and the subsequent Codes of Civil Procedure 
of 1877, 1832 and 1908, all go in one and the same 
direction as indicating that a wide meaning,such as. 
“a guit relating to land’. should be given to the 
words “a suit for land’. [p. 46, col. 1.} . 

The fact that jurisdiction in personam was exercised 
in suits relating to immoveable property. by the 
Courts of Equity in England is not a good ground 
for holding that merely on that account it;can be 
exercised by a High Court of India. [p. 47, col. 1.] 

In construing a Statute although the Court should 
in the first instance see what the natural meaning 
ofthe language used is apart from any other - con- 


` „sideration, yet, when: the provision is of doubtful 


import, resort may be had to other aids to construction 
in proper cases.as for instance the previous state of 
the law. [p. 32, col. 2.] NS 
Per Kemp, J.— Whatever may be the correct con- 
“struction of» cl. 12 of the Letters Patent ‘an inter- 
pretation which has long been adopted. and acted 
“upon should not be lightly disregarded. [p. 65, col. 
1 


“Per Mirza, J.—The' High Court on its Original 
Side does not possess the machinéry for enforcing 
any decree in personam, relating to immoveable pro- 


- perty situated outside its local limits except in the 


.limited instancgs comprised. under O. XXI, r, 32, 
Civil Procedure Code, which do not cover mortgages. 
[p: 67, col?2.] Ls . 

The last part of cl. 12 of the Letters Patent does 
not, even on the wider interpretation to be given 
toit, contemplate the exercise of the equity juris- 
diction in'personam. [p, 10, col. 2] . 

A suit for land means a suit which is substantial- 
ly for land, that is, for the purpose of acquiring title 
to or control over land. lt includes any suit in 
which a deeree is asked for operating directly upon 
the land and would, therefore, include any suit 
brought to -enforce a security upon land. p. 68, cols. 
1&2. . 
ie Blackwell, J.—'The High Court has no in- 
dependent equity jurisdiction apart from that con- 
ferred by cl.12 ofthe Letters Patent and '"unlese* 


.- Suit is brought within.the four comers `of cl. 12, 


it has no jurisdiction to entertain it by seeking 
to apply the equity powers of the Courts in England, 
or any other powers. [p. 74, cols. 1 & 2.] 

A ‘suit for land’ means ‘a suit ¢o obtain land’ 
‘and its meaning cannot be extended so as to include 
a suit ‘substantially’ for land where a question of 
title to the land may be involved. [p. 75, col. 
2. ae f ' ' 

Mer Patkar, J.—'The words ‘suit for land’ Mhean a 
suit in which the substantial question is the right .to 
land. [p. 82, col. 1.] ote 


Clause 12 of the Letters Patent read according to 
ethe interpretation put on it by uniform practice 


- excludes the equity jurisdiction to act Zn personam 
Per Fawcett, J.——The words ‘suits for land’ in s. 12 ^ which 
oe 


devolved, upon “the High -Court from the 
P 4 i r . : . . 


30 : 


"Supreme Court, though under the proviso to s. 16 
of the Civil Procedure : ‘Code Mofussil Courts are 


` e* invested with timt jurisdiction. [p. 86, col. 2.] 


Per Taleyatkhan, J.—A suit by a mortgagee for 
- the realisation of the monies advanced by him to the 
mortgagor by the sale- of the mortgaged property ¿ås 
substantially a suit for the recovery "of the mortgage 
debt, and as* such it is not a suit for land -within the 
«neaning ofcl 12 ofthe Letters Patent. |p. 88, col. 


2.] 5 
The High Court has jurisdiction to try suits of 
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every description when the defendant dwells, etc.,- 


within the limits of the Ordinary Original J urisdic- 
tion of the High Court. [p. 89, col. 1.] 4 


Appeal from the judgment of MR 
wala, J., passing a final decree in a suit 
for sale based on a mortgage by deposit 

of title-deeds of property situate in Poona. 


The appeal came on for hearing before 
, Marten, C. J., and Kemp, J., and their Lord- 
: ships delivered the following judgment in 
referring certain ques sions to a Full 
Bench :— i . 


Marten, C. J.—In this case Mr. Justice 
.Taraporewala decided that the principles 
' laid down in India Spinning & Weaving 

. Co., Ltd. v. Climax Industrial Syndicate 
_ AD donot apply to cases where a prelimi- 
nary decree hasalready:been passed. But 

' in addition to upholding that decision the 
respondent .also wishes to challenge the 
correctness of the judgment in India Spin- 

' ning & Weaving Co., Ltd. v. Climax Indus- 
trial Syndicate (1) "itself. That Judgment 


can only be challenged .by.a Full Bench. . 


"We are also told that there is yet another 


class of suit in which it is contended that 
even though a final decree has been passed, 
yet it can be set aside having regard. to the 
judgment in India Spinning & Weaving 
Co., Ltd. v. Climax Industrial Syndicate (1). 
We are informed that Mr. Justice 
Fawcett has held that contention to be un- 
founded, but that an appeal has been pre- 
"agnted against his decision. 

Under these circumstances we think it 
will be egnvenient ifa Full Bench was to 
decide (1) whether a suit to enforce a mort- 
gageisa "guit for land" within cl. 12 of 
the Letters Patent ; (2) if so, whether such 
à guit can be maintained in any case where 

."fhe land is wholly'situate outside the juris- 
dict#on, and where the defendant resides 
augside the jurisdiction ; (3), if not, whether 
ea decree nisi already passed i in such à guit 
can be enforced by a decree absolute; and 


- (1) 91 Ind. i 847; '50 B. 1; 37 Bom. L. R. 1281; A. 
LR. 1926 Bom, 1. 


- appeal. 
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(4) whether a final decree once passed in 
such assuit can be subsequently challenged 
on the ground.that there was originally 
no jurisdiction to enforce the mortgage. 
Counsel will kindly fut these suggested 
issues into form, and frame them in such a 


“way agto bring ‘before the Full Bench the 
'&evaral points which are trdubling us on 


the Original Side in suits of this natura. 
For that purpose we will stand the case 
over to August.24, and we will ask Counsel. 
in the meanwhile kindly to let us have 
copies of their suggested issues for the Full 


. Bench. Then on the 24th we will pass our 


orders, We hope that by that time the 
parties in the appeal against Mr. Justice 
Fawcett's order may also be brought before 
the Courtso that all these questions may be 
dealt with once and for all. Costs costs. 





The draft issues were then submitted and 
in settling the issues their Lordships stated 
as follows: 

Marten, C. J.—Since the last hearing 
in Appeal No. 18 of 1926, we have also 
before us Appeal No. 56 of 1926 ffom Mr. 
Justice Fawcett's decision. This latter 
raises the' question whether a final decree 
for sale can be impeached cn the ground 
that it was a nullity, heving regard to the 
recent decision of Sir Norman Macleod, Mr. 
Justice Crimp and Mr. Justice Coyajee i in 
India Spinning & Weaving Co, Ltd. v. 
Climax Industrial Syndicate (1), 

Accordingly, we have considered the draft 
issues that have been brought before us by 
Counsel. We have madecertain alterations 
in them,and we think substantially they 
now represent the agreed issues or qnes- 
tions for the determination of the Full 
Bench. We will- have these amended issues 
typed out, and after approval by us they 
will .be sent to-Counsel and subject to any 
observations by Counsel they will then be 


“the issues for the Full Bench. 


But a5 regards the proposed issue No. 6, 
that deals with a case where the mortgaged 
property consists of some property within 
the jurisdiction and some without the juris- 
diction of this Court. Now that fact does 
not arise in either of the cases now under 
Accordingly, with reluctance, not- 
withstanding Counsel’s suggestion to the 
contrary, we do not think it right as a 
matter of principle to have thia particular 
question submitted to the Full Bench for 
the very good reason that it does not actual- 


e : " "WC 
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ly arisein either gase. But if any other 


appeal raising thisspoint comes Before this - 


Court, then it ean easily be arranged that 
this questjon alsg should þe submitted to 
the same Full Bench. 

The following ques&ons, as settled by 
their Lordships, were referred to the Full 
Bench :— . - 

. i, Whether a suit brought by a mort- 
gagee of land to enforce his mortgage by 
sale is “a suit for land”. within the mean- 
ing of cl. 12 of the Letters Patent. ~ 

9. Whether a suit by a mortgagee of 
land to enforce his mortgage by sale can be 
maintained in this Court either under cl. 12 

-of the Letters Patent or under the Equity 
‘Jurisdiction of this Court when. the mort- 
gaged Jand is situate -wholly outside the 
limits of the Ordinary Original Civil Juris- 
diction of this Court but the defendant 
dwells or carries on business or .personally 
works for gain within the limits of such juris- 
dictign at the conmencement, of the suit. 

8, Whether such a suit can be main- 
tained under cl.'12 of the Letters Patent or 
undgr the Equity Jurisdiction of this Court 
if the mortgaged property is situate wholly 
outside the limits of the Ordinary Original 
Civil Jurisdiction of this Court, and the 


. defendant does. not’ at the commencement: 
of the suit. dwell or carry on -business Or. 


personally work for gain within such limite, 
but the cause of action has arisen wholly 
or in ease the leave of the Court shall have 
been first obtained, in part within thesaid 
limits. = 
'4. Where a mortgagee of ‘land situate 
wholly. outside the said limits has obtained 
.& preliminary, decree for sale in this Court 
and such decree has not been appealed from, 
can the mortgagor-defendant object to a 
final decree absolute being passed pursuant 
to the preliminary decree on the ground 
that ‘the Court had no jurisdiction under 
ol 19of the Letters Patent or otherwise to: 
hear and maintain the suit. 3 : 
5. Whether a final decree for sale of. 
.landsituate outside the said limits passed 
by this Court in a mortgagee's suit io 
eaforce his morigagecau bechallenged by 


independent proceedings on the ground. 


that such decree was a nullity. ` 





A Special Bench. of seven: Judges. was 
constituted’ to hear this reference. ` 


Messrs. Mulla, M.C. Setalved and B. KL 


Desai, for the Appellant... f : 
' Messrs. Kanga’ and B. J. Desai, far the 
Respondents - . 4 f 


FRAMROZ EDULJEE DINSHAW? s lÉ, 
JUDGMENT OF THE FULL 
. BENCH., D 4 
Marten, C. J.— he first and principal 
question of the five questions Submitted to 
e this Full Bench is: “ Whether ae suit 
brought by a mortgagee of land to enforce 
his mortgage by sale is a ‘suit for land’ 
within the meaning of cl. 12 of the Letters 
Patent.” It will be noticed that the question 
has beén deliberately confined to enforcing: 
a mortgage -by sale. That is the relief aek- 
ed for in the present suit, and that. is the 
relief ordinarily asked for on the Original 
Side. Indeed it was even. said during the 
hearing thatmany Judges in this Court have 
refused to grant foreclosure at all. And 
' personally I do.not remember any case in 
which I was asked to pass a foreclosure dec- 
ree, although I must have haa hundreds of 
mortgage suits before me at various times 
‘during the last ten years. < 
2. Clause 120fthe Letters Patent runs 
. as follows :— d 
“ And we dofurther ordain that the said 


High Court of Judicature at Bombay, in . 


“the exercise of its ordinary original civil 
- jurisdiction, shall be empowered to receive, 
try, and determine suits of every description 


if, in the case of suits for land or other im-- 


moveable property such land or property 
shalt be situated, or in.all other cases if the 
cause of eetion shall have arisen, either 
wholly, or, in ease the leave of the Court 
shall have been first obtained, in part, with- 
ia the local limits of the ordinary original 
jurisdiction of the said High Oourt, or if 
the defendant at the timeof the commence- 


ment of .the suit shall dwell or carry on - 


business, or personally work fog gain, with- 
in such ee ; except that the said High 
Court shall not have such original jurisdic- 
tion in cases falling within the jurisdiction 
of the Small Cause Court at Bombay, in 


which the debt, or damage, or value of pro- . 


perty sued for does not exceed one huntired 


> rupees.” 


3. It will be seen that cl. 12 Siivides eulis 
into at least two branches, viz., (a) suits for 
land within the, jurisdiction, and (b) all 


other suits where the cause of action arises . 


wholly or partially within the jurisdiction, 
provided in the latter case the leave of the 
Court is obtained, or the defendant dwells 


.or works for gain within the jurisdiction. - 


For the present | omit from consideration 
the possibility of construing cl. 12 as con- 
taining two other branches, viz., (c) where 
part of the land is' within the jurisdiction 


-and the leave of the-Court.is obtained, and |. 


12 


(d) where all-the land is- outside the juris- 
diction om the whole cause of action, arises 


‘outside the jfrisdietion, but yet the defend- 


ant dwells or works within the jurisdiction. 
Oonfiaing then cl. 12 to the first two bran- * 
ches (a) and (b); then if the present suit is 


“one for land, it cannot be brought in this 


Court, as though the defendant d wells with- 
in the jurisdietion,the whole of the mort- 
gaged land is situate without the jurisdic- 


‘tion, If, however, the present suit is not 


a suit for land, then it can be brought in 
this Court with leave, forundoubtedly a part 


- -of the causeof action arose within the juris- 


diction inasmuch as the mortgage in ques- 


. tion was effected by a deposit of deeds 


made within the jurisdiction. NG 
4.. In this connection a. 59 ka the Trans- 
fer of Property Act provides that :— ` 
“ Nothing in this section shall be deemed 


“to render invalid mortgages made in the 


towns of Calcutta, Madras, Bombay,...by 


< delivery tc a creditor or his agent of docu- 


ments of title to immoveable-property, with 
intent tocreate asecurity thereon. 

‘It-will be noticed that s. 59 does not con- 
fine the mortgaged property to property 
within Bombay.. Aud it'is not disputed 


` that in Bombay a valid mortgage is created 


by.the deposit there of title-deeds relgting . 
to landjoutside Bombay. SeeLaxmanGanesh - 
Rajendra v. Mathurabai (2). Accordingly, 
leave under cl. 12 of the Letters Patent was 
granted by the Court in the present case 
on the assumption that the case fell witbin 
the second branch (b) of cl. 12 of the Letters’ 


' Patent and not the first branch (a). 


5. Thereis no other clause in. the Let- 
ters Patent in which the precise words 
“suits for land or other ing$moveable 
property "are used, but cl 14 refers to 
* Oausesof action not being for land or 
other immoveable property.” That clause 

ollbws :— er 
od we do further ordain that where 
plaintiff haseseveral causes of action against 
defendant, such causes of action not being 
for land or other immoveable property, and 
the said High Court shall have original 
jurisdiction in.respect of one of such causes 
of action; it shall be lawful for the said 


. High Cturt to call on the defendant to show 


. > (9) 23 Ind. Cas. 121; 38 B. 369 at p. 376; 16 Bom. L. 
R20. - : 


causes why the several causes of action 
sheuld not be joined together in one suit, e 
and to make such order for trial of the same 
as to the said High Court shall seem fit.". 
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ofthe present Civid Procedure 


ej 
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6." Copsequently,if a cause of action is.. 


for land or other immovéable property, then 
the joinder of the several Gauses of action 
otherwise permitted byftkat clause cannot be 
justified thereunder. Further, s. 16 or 17 
Oode ean- 
not be relied on, for those provisions do not 
apply to this High Court in the exercise of 
its original civil jurisdiction. 
And though O. II, r. 4, prohibits the jotnder 
of any cause of action "with a suit for the 
recovery of” land with certain exceptions, yet 
it expressly provides (as does Rules of the 
Supreme Court, O. XVIII, r. 2) that nothing 


in this rule is to be deeméd to prevent any 
party to a suit for foreclosure or redemption 


from asking to be put into possession of the 
mortgaged properly. "n. 

7. The main questions, therefore, before 
us are (1) what is the true nature of asuit to 
enforce a mortgage by sale? and (2) what 
is the true construction of the words “suits 
forland"? On the first point there are at 
least two opposite views. ‘The one view: is 


-that a mortgage consists of two elemenis, 


the.debt and the security, but that in the 
eyes of the law the paramount element is 
the debt, and that on this consideration 
the whole basis of the law of mortgages is 
based whether. in India or im England, 
Consequently, a suit tocnforce a mortgage 
by sale is one primarily to obtain the pay- 
ment ofa mortgage debt either directly 
from the mortgagor, or indirectly from the 
proceeds of sale of the mortgaged property, 
leaving only, the surplus proceeds, if a. y, 
for the mortgagor. The opposite view is 
thatthe main object of a mortgage suit is to 
get at the land, whether the aetual remedy 
adopted be by foreclosure or by sale: that 
the very fact that a suit is brought means 
generally that a mortgagor has refused or is 
unwilling to pay, and that accordingly it is 
the security itself which is to be realised by 
the process of the Court. If the relief ask: 
‘ed for is fog foreclosure, then the result of 
the foreclosure decree is to transfer the 
whole of the interest in the property to the 
mortgagee. If,.on the other hand, the re- 
medy adopted is that of sale, then by 
means of the Court's action the property is 
transferred, and though it be to a third 
party, yet nevertheless it is the land which 


has been operated on by means of the pro- 


cess of the Court, . 

e 8. As regards the second point, there are 
also at least two opposite views. One is that 
these swords mean suits'for'the recovery or 


(See s. 420), 
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delivery ofland. The other view is that 
the words are wider and should be const£u- 


. ed as meaning "suite relating to or doncern- 


àng land." | 
' extreme views.comeg a. third vjew, viz., that 


Midway between these two 


the expression means ''substantially, suits 


for lands, or suits whose primary. object is. 


the acquisition of-land or some interest 
therein." » 


-ject-to redemption. © 


.. 9. „This is an outline of some of the maia ` 


arguments presented tous. But the dis- 
cussion has covered an extremely .wide 


field ranging in fact over the history and '' 


procedure in connection with the law of 
mortgages both in England and in India for 
over one hundred years. So, although it 


may be urged that the real question for our 


decision lies in a nutshell, viz, what is a 
mortgage suit and what isa suit for land, 


yet what was said by Lord Macnaghten, : 


with reference to the rule in SAelly's case 
in hisfamous judgment in Van, Grutten v. 
F'oxwell(3) seems apposite in the present 
case, viz, (page 671*):— ` 

“Bubitis one thing to put a case like 
Shelley's in a nutshell and another thing to 
keep it there. . Inspite of the simplicity of 


the view whick commended itself to Mr. * 


* Hargrave and Lord Thurlow, and which, 


indeed, was never at any time wholly ob- 


scured, there grew up a mass of decisions so © 


numerous and so perplexing that, in Lord 
Eldon's opinion “the mind is overpowered 


distinctions between them'." : 
10. On the present hearing. about one 
hundredauthorities were cited to us. But in 
acaseof thisextreme importance, in nowise 
grudge the timé'involved. On the contrary 
the Court is mych indebted to, the Advo- 


cate General for the mortgagee; and to Mr. 
Malla and Mr. Setalvad for the mortgagor, ~ 
. for their-clear and able arguments, and their 


industry in bringing to our attention all 


material considerations. i NM 
11. Taking then the first point, I think 


‘this is a case where we must go back to first 
‘principles. Itis clear that,a mortgage con- 
. Bistsofa.debt anda security, and further 
` that a suit to enforce that security neces- 


sarily relates to both the debt and the secur- 
ity: It.is also clear that, by English Law, 


`` of these two elements, the debt is regard- 


. by their multitude and the subtlety of the. 


‘with interest at the time a 


Piss 
is absolutely entitled to is his money... If he 
gets his money, he must restore the security, 


for his interest in the security Jis always sub~, 
On those, principles . . 


are based the leading doctrine “Once a 
mortgage always a mortgage, "and thesfro- 
hibition against clogging the equity of 
redemption. [See Samuel v. Jarrah Timber 
and Wood Paving Corporation Ld. (4).] 

12. Overonehundredand twenty years 
ago Lord Eldon in Seton v. Slade (5). has. 
thus stated the law, viz., (page 273*):— . 
" To say, time is regarded in this Court, 
asat law, is quite impossible. The case 
mentioned of a mortgage is very strong: an 
express contract under hand and seal. At 
law the mortgagee is under no: obligation 
to re-convey at that particular day; and yet 
this Court says, that, though the money is 
not paid at the time stipulated, if -paid 

i ` re-convey- 
ance is demanded, there shall be a re- 


conveyance ; upon this ground; that the ` 
contract is -in this .Court considered a. 


mere loan of money, secured by a pledge of 


the estate. .But that is a doctrine, upon 
-which tbis-Court acts against what is e 


prima facie import of the terms of the .- 
"agreement itself; which does not import at 


law, that, once a mortgage, always a mort- 
gage but equity says that; and the doc- 
trine of this: Court asto redemption does 
give countenance to that strong declaration 
of Lorde Thurlow, that the agreement of 


_ the parties will not alter it; for I take 


it to be so in the case of a mortgage; that 
you shall not by special terms alter what 


‘this Court says are the special term 
‘that contract.” "D zx "s 


ford (6) Sir 


ed as the primary, and the security as the ` 
secondary element, All that the mortgagee . 


(3) (1897) A. ‘O. 658; 66 L. J, Q. B.745; 77L. T. ` 
170. f MEN ; . 


' #*Page of (1897) A.C.—[Ed.] 


13. .So, too, in 1816 in Quarrell v. Becks 
" Thomas Plumer stated at 

page 278[:— "' | g 
“What isa mortgagè? Every body knows 
it consists of two things; it is a personal 
contract for a debt, secured by an. estate 
and, in equity; the estateis nọ more than 


a pledge or security for: the edebt; the ` 


debt is the- principal—the estate ‘is th 
: e 
accident. Whether the mortgage is; or is 
not, in possession of the pledge, his ri: 
(4) (1904) A.O. 323 at pp. 326, 327 73 L re 


526; 52 W. R. 673; 90 L. T. 731; 20 T. L, R. $36; 11 ZERO 


- Manson 276. 


- (5) (1802) 7 Ves. Jun. 265; 9 Wh.& *o. (7 
‘Ed.):475; 32 E. R. 108; 6 R. R. 124, Ss Cun 
(6) (1816) 1 Mad. 269; 56 E, R. 100: 16 
Too ent an a ICT ey 
*Page of (1802) 7 Ves. Jun.—[Ed.] NEUEN 
+Page of (1816)1 Madd.—[Ed,] ^ — .' 
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is precisely the same, with this difference, 
indeed, that he has never any right in 


“equity to the*estate, except as a fund to 


pay him his debt; for every other purpose, 
the esjateis the estate of the mortgagor 
and*when the debt is paid, all the mort- 
gagees right and interest in the estate 
éeases; he has then the legal estate only, 
and not a beneficial interest it it...All the 
cases treat the mortgagee, as soon as he 
‘ig paid, as becoming a mere naked 
‘trustee, bolding the legal estate for 


the benefit of the cestui que trust, the mort-' 


gagor." i 

14, Inext turn to a modern text book, 
Halsbur'y Laws of England, Vol. XXI, page 
70, where theslaw, in my opinion, is coneisely 
and accurately stated :— AN. 

"A mortgage consists of two things, It 
is a personal contract for a debt and an 
estate pledged as a security for the debt. 
Every mortgage implies a debt and. a 


"personal obligation by the mortgagor to 


pay it...Incident to every mortgage is the 
right of the debtor to redeem, a right 
wnich is called his ‘equity of redemption,’ 
‘and which continues notwithstanding that 
the mortgagorfails to pay the debt in accord- 
ance with the proviso for redemption. This 
right arises from the transaction being con- 
sidered asa mere loan of money secuted by 
a pledge of the estate." - i 
Then the note (g) says :— 5 
:* At Common Law, unless the mortgagor 
strictly complied as to time and: place 
“with the condition of payment, he forfeited 
his estate, which became the absolute 
property of-the mortgagee. From , early 
times, however, the Courts of Equity held 
that until foreclosure by order of the Court 
the mortgagor, by applying’. within a 
reaBonable time and offering to pay princi- 
pal and'interest and all proper costs, might 
redeem the estate forfeited at law [Emannal 


Céllege v. Evans (7).] As the right was only - 


enforceable fn the Courts of Equity it was 
called the ‘equity of redemption." 

15. -As regards Indian Law, if we turn 
to the Indiat Trustees Act, 1866, and the 
Trustees’ and Mortgagees’ Powers Act, 1866, 
we find the Indian Legislature applying 
.manyp of the remedial provisions of the 
Trustee Act, 1850, (13 & 14 Vie. c. 60), the 

1 Act, 1852, (10 & 16 Vic. c. 55), and 


tee . 
N n Granworth's Act (23 & 24 Vic. c. 145) 


to. Indian “mortgages and trusts. , The 


` _ (T) (1625) 1 Ch. Rep. 18 at p. 19; 21 E. R, 494, 


-is far wider than the ordinary 


e-e) 
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preamble to the former Indian Act states 
that it is expediente to consolidate and 
amend the laws relating to the conveyance 
and transfer of moveable’and, immoveable 
property in British India vested in mort- 
gageesand trustees in cases “to which Eng- . 
lish Law is applicable.” And the interpreta- 
tion cl. ? provides that :— : 

“‘Mortgage’ shall be applicable to every 
estate or interest in immoveable or neoves-* 
ble property which would in the* High 
Court be deemed merely a security for 
money." : : 

This definition „is taken direct from s.2 
of the Trustee Act, 1850, except that "the 
High Court" is substituted for a ‘‘Court of 
Equity.” Clause 3 provides that :— 

“The powers and authorities given by 
this Act to the High Court shall and may 


“be exercised only in cases to which English 


Law is applicable, and may be exercised 
with respect to property within the local 
limits of the ‘extraordinary original civil 
jurisdiction "......... : : 

The Aet.then confers various powers 
on the High Court, including vesting 
orders in lieu of a-conveyance in the case 
ofa trustee (s. 18) orof a Court sale of. 
Jand (s. 32). 

16. It will be noted that s. 3 expressly 
refers to “extraordinary” Original -Civil 
Jurisdiction. That isa jurisdiction given 
by cl. 13 of the Letters Patent, and 
origi- 
nal civil jurisdiction given by els. ll 
and 120f the Letters Patent. Clause 13 
gives the High Court in effect jurisdiction 
over the whole of the Presidency, viz., 
"power toremove and to try and determine 
as a Court of extraordinary original jurisdic- 
tion any suit being. or falling within the 
jurisdiction of any Oourt whether within or 
without the Presidency of Bombay” subject 
to its superintendence.” ee i 

17. The other Act, viz., the Trustees’ and 
Mortgagees’ Powers Act, 1866, is confirmed 
bys. 45 4o property within British India, 
and to cases to which English Law is 
applicable. It contains a somewhat similar 
preamble, and the definition of "mortgage" " 
includes "every instrument by virtue where- 
of immoveable property.is any manner con- 
veyed, pledged or charged as security for the 
re-payment of money or money’s worth lent, | 
and to be re-conveyed or released on satisfac. 
tion of the debt.” This latter.definition is 


< taken from s. 25 of Lord St. Leonard’s Ac 


Y 


(22 & 23 Vic. e. 89), ` 


18. It was held by Mr. Justice West in 


“In re Kahandas Narrandas (8) th&t under ` 


the former Actthe High Court has power 
to appoint new trustees of a Hindu charita- 
ble trust. ‘And this decision was followed 
by myself in Lang v. Moola Karsonji (9). 
The view taken by the Bench in éach case 
was that English Law was “applicable” 
. although the parties were Hindus; and that 
consequently a Hindu tfust could enjoy 
the benefits of that Act. 
' instructive judgment should be read in its 
entirety, but 1 may quote one passage at 
page 173*, viz., E 
“I think that ‘the English Law was àpplica- 


ble’ in 1866 to all cases in wnich peculiarly ' 


equitable doctrines had obtained recogni- 
tion in the relations between the -native 


inhabitants of Bombay. Those doctrines, 


could not, consistently with the Statutes and 


thecharter, beemployed tosubvert the native 


substantive laws, but they afforded a means 
of continually ameliorating them, and so 
preverfting their ‘desuetude by a system 
ofrules borrowed from the English Courts 
of Equiry." HR 

19,° I, therefore, regard these two Acts, 
. viz. the Indian Trustees Act, 1866, and the 
Trustees’ and Mortgagees' Powers Act, 1866, 
as.affording clear legislative recognition of 


the applieability of the English Law of: 
mortgages in certain cases whether within . 


or without the Presidency town of Bombay. 
"The English Lawof mortgages can in no way 
bé said "to subvert the native substantive 
laws” if any on the subject. 
_ trary, one main object of English mortgage 
law is protection from usury; and the neces- 
sity for that protection is at least as great 
in India as in "England. Many competent 
. people would indeed say moreso. And in 
our Presidency, the Dekkhan Agrieulturists' 


Relief Act, 1879, has extended that protec~"’ 


tion in a marked degree. Mortgage suits 
agaihst an."agriculturist" must be brought 
in the local Court (s 11), the real nature of 
the transaction may be enquired*into and 


accounts re-opened (ss. 104; 12 and 13), pay- 
ment by instalments ordered (s. 15B) and' 


only simple interest- allowed at the rate 
allowed by the Court (s. 13 (e)).. 

20. Next,if we turnio the Transfer of 
Property Act, 1882, which was applied to 


103. : 
(9) 54 Ind. Cas. 455; 21 Bom. L. R. 1111. 
“*Page of 5 B.-—[Ed. "m ] 
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Mr. Justice West's . 


On the con-. 





although 6, 58 defines a mortgage to be 
“the transfer of an interest in specific im-- 
moveable property for the purpose of secur- 
ing the payment of money advanced or to: 
ebe advanced by way of loan” ete—a defini- 
. tion on which Mr. Mulla for the mortgagor 
strongly relied—yet the subsequent 'proyi- 
sions in ss 60 to 101 are in effect the English 
Law of mortgages, including in particular 
“the mortgagor's right of redemption (s. 60), 
though certain exceptions aré made on a 
few points, such as consolidation (s. 61) taek- 
“ing (s. 80), and the effect of a mortgage to 
secure further advances (s 79), These 
sections include, however, the English rule 
as to marshalling securities (s. 81). 

21. As a matter of history, it would 
appear that in a certain class of mortgages 
the Mofussil' Courts, prior to the Indian 
High Courts Act, 1461, were disposed to 
adopt the.old Common Law ruleand to hold * 
that if the mortgagor once failed to re- 
deem on the date specified, then he. could 
not recover the property. This decision 
was arrived at, although the Regulation 1V 
of 1827, s. 26, required the Company's 
Courts to act according to justice, equity 
and good conscience in the absence of a 


' specific law and usage. After the Indian 


High Oourts Act was enacted, tlie Bombay: 
High*Court held this.práctice'to be errone-: 
ous [see Ragnji Tukaram v. Chinto. Sakha- 
ram (10) and Shankarbhai Gulabbhai v. 
.Kassibhai Vithalbhai (11)]—a view which 
can hardly be supported having regard: tó 
the Privy Council decision in Thumbusawmy 
Moodelly v. Hossain -Rowthen (12). But the 
contest between the letter and the spirit of 
the law. in this limited class of cases was 
finally put an end to by the Transfer of 
Property Act, 1882, if not before, and thence- . 
forth it was clearly established that’ the 
mortgagee did not hold the property abso- 
lutely, but only subject to redemption.. In 
other words the equitable principle of “ohce 
“a mortgage always a mortgagé” applied to 
all mortgages throughout this Presidency. 
Indeed'as regards “agriculturists”, as define 
ed in the Act, the Dekkhan Agriculturists' 
Relief Act, 1879, extended that principle in 
a marked degree as I have already shown. 
‘But to avoid any possible misunderetand- 


, ing I should add that this Act does, not. 


this Presidency as from January 1, 1893,- 
` (8) 5B. 154; 5 Ind. Jur.. 589; 3 Ind. Dec. (w.8) - 


. è S : En K +e © 
(10) 1 B. E: C. R. 199. t n 
- (1$ 9B.H. O.R.69.. |, | 
1M.1; 2.1 A. 241; 3 Suth. P. 


;2l4A C. E 98; Y 
; 1 Ind, Dec. (N, s.) 1-(P, GO): ka 3 San 
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apply in the present case, nor do the ques- 


tions submitted to us relate to cases where 


"the defendant establishes that.he is an- 
~ agriculturist. . 


28. 4 good illustration of the primarye 
"importance of the debt as compared with 
“tbe security is derived from. the devolution 
of the mortgagee's interest on death. It is 


-clear that under English Law (prior to the 


new Acts) the interest of a mortgagee was 
"regarded as an. interest in moveables and 
not'in immoveables, and that consequently 
dt passed to his next of kin, and not to his 
heir-at-law. Thus in In re Loveridge, 
Drayton ` v. ‘Loveridge (13), Mr. Justice 
Buekley'says (page 863*):— We 3 
"Regarding this matter upon principle, it 
seems to me that the property is for pur- 
poses of devolution to be treated as person- 
alty. The testator at the time of his death 
was entitled to the mortgage debt, which 
-was personalty, and as security for that the 
land was vested in him subject to redemp- 
tion. ‘The estate in the land descended to 


the heir; but at the moment of the testator's . 


death the beir was, as it appears to me, only 
:a trustee for the legal personal represen- 
.tative, who was entitled to the debt and to 


the beneficial interest in the land in respect 


of the debt." 
- 23, So, too, in Halsbury's Laws of*Eng- 


land, Vol, XXI, at page-184, it is stated:— . 
< "So-long as the equity of redemption is 


. not released or foreclosed or extinguished | 
‘by lapse of time, the.mortgagees interest - 
‘continues to be personal estate, notwith- , 


standing that he. may -have entered into 


possession". . Xs 
i In this Court in Tarvadi Bholanath v. 


Bai Kashi (14) Sir Lawrence Jenkins and 


— . Mr, Justice Chandavarkar held a mortgage 


debt to be moveable property within thé 


meaning of s. 268 of the Civil Procedure“ 


Qode of 1882. 


24. If, however, a decree for foreclosure 


made, then its effect is thus 


absolute i 
alsbury's Laws of England, Vol. 


stated in | 
XXI, at page 294:—. ; e 
" “The effect of the order for foreclosure 
absolute is to transfer the equitable estate of 


the mortgagor to the mortgagee, and the 


"motgagor has thenceforth no interestin the ' 


r property. The mortgagee holds tbe mortgag- 
gdproperty as absolute owner in lieu of the 

_ * (Sy (1902) 2 Ch. 859; 71 L. J. Ch. 865; 87 L. T. 2904; 
BL W.R. 232, Do 
(14) 26B.305;4 Bom. L, R. 18. 5... * 
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mortgage money, and, if it is real estate, he . 
‘holds it®s such, and not as personalty. " 
"25. So much for the mortgagee. It is 
equally clear that the interest of the mort- - 
gagor, notwithstanding’ the création of the 
mortgage, remains, as before, immoveable 
property, and descends as such on his death. 

. (See Halsbury'ss Laws of England, Vol. 
XXI, page 146). . . 
26. If, then, as T hold to be the case, both 
in England and India the primary element . 
in a mortgage is the debt and not the’ 
Security, what is the primary element in a 
suit to enforce a mortgage by. sale? Now, 


. here the detailed relief really asked for is (1) 


an account of what is due to the mortgagee 
for principal, interest and costs under his’ 
mortgage, and (2) an order that in default 
of payment of the mortgage debt by a cer- 
tain date, the mortgaged property or a suffi- 


` cient portion thereof may be sold by order. 


of the Court, and that the mortgagor may 
be ordered to execute & conveyance of the 
property to the purchaser at such sate, and 
that the proceeds of. sale may, be applied 
first in payment of the mortgage debt, and 
secondly as to any balance in paymént to 
thè mortgagor. If the mortgagor pays 
within the time-limited by the order, or as 
subsequently extended, then there is an end 
ofthe suit. In that case the mortgagee in 
no sense recovers or gets any land. On the 
contrary he has to re-convey any interest in 
the mortgaged land which he may have to 
the mortgagor.. 4 

27. lf,on thé other hand, the mortgagor 


‘does not p&y within the specified time, then 


equally so the mortgagee does hot recover 
or get the land. That passes to the pur- 
chaser undera conveyance which the mort- 


‘gagor is compelled by the Court's order to |. 


execute. The case is to some degree different 
if foreclosure is the remedy’ given, for in 
that case the ultimate result is that a mort- 
gagee acquires the sole interest in the land, 


. whereas. previously he.had only an interest 


subject t redemption. But that, as I have 


-already stated, isnot the precise question 


we have to determine here, and, therefore, I 
do -not . pursue it further. Similarly, the 
fact that a mortgagee may getleaveto bid at 
the auction, and thus indirectly become'a 
purchaser of the property, is to my mind 
immaterial in considering the present ques- | 
tion. In that event he would, acquire the 
land qua purchaser like any third party 
and not qua mortgagee. Nor does the 


"exigience of a second mortgagee (if any) 
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make any substantial differenqe in this 
respect. He may not be personally liable 
to the first mortgagee, bui he may yet have 
to execute’ a conyeyance te a Court pur- 
chaser, unless he pays the first mortgage. 
28. It has been pointed out by my brother 
Fawestt thah O. XXXIV, r. 5, merely directs 
that the Oóurtis to passa decree that the 
,morigaged property, or a sufficient part 
thersof, be sold, and that O. XXI, r. 92, 
provides that "the Couri shall make an 
order confirming thesale, and thereupon 
the sale shall become absolute.” Has further 
states that the practice in the MofussitiCourts 
is to bs content with the order confirming 
thea sale and not to require any conveyance. 
.But, however, that may be, the rules on 
the Original Side are quite clear in that 
respect. They set out in detail the procedure 
to-beadopted by the Commissioner or Master 
in Equity for carrying out au order for sale. 
(Sae rr. 417-490). Rule 460 expressly gives 
the Oourt purchaser a rightto a conveyance, 
which’ by r. 463 has to be settled by the 
Commissioner if the partias disagree. Rule 
465 provides for enforcing the execution of 
such"a conveyance, Ths foregoing rules 
relating to sales by the Commissioner ara 
expressly" mide applicable to sales by the 
Oourt under O. XXXIV, r, 5; and r.552 gives 


- the right toa purchaser to obtain a certifi- 


' Onap. IV. relating 


cate of sale and also at his own costs,a 
conveyance from the mortgagor. Farther, 
the form of ordinary conditions of sale set 
outat page 326 of the Rules provides in Con- 


dition 8 for the execution of a gonveyance’ 


to the purchaser. 


29, It was not even suggested at the bar. 


that thes: ruleg are ultra vires. Section 104 
of the Transfer of Property Act gives express 
power to the High Court to frame rules for 
carrying. out the provisions contained in 
to mortgages. Our 
rr. 541-555 are framed thereunder. 
Farther, under cl. 87of the Letters Patent 


- of 1865, this Court has power to make rules 


and orders for the purpose of regulating all 
proceedings in civil cases which may be 
brought before the Court, provided that 
the Court shall be guided in making 
such rules and orders as iar as possible 
by the provisions of the Oode of Civil 
Proeedure, But,in my judgment, the rules 
in question are in no way inconsistent with 
O. XXXIV, r, 5,or O. XXI, r. 92 as has been 
suggested by my brother Fawcett. They 
are mere machinery for making efféctive 
the order of the Court In fact they mun 
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on the same general lines as the rules 
prevailing under the Haglistt Chancéty 
Practice, except that unfortumately here we 
have no conveyancing Counsel to advise on 
title, Thatarduous work in fact Talls upon 
the Masterin Equity himself. Apparently 
in the mofussil, the title is not investigdted 
by a purchaser at a Court sale at all—so it 
is said. But there the value of the land is 
often trifling compared with that in the 
average High Court suit. 


30. It, therefore, comes to this that the : 


relief ina mortgage suit on the Original 
Side is real obtained by means of the 


. “personal obedience" of the defendant to 


the Court's ordera, to borrow a phrase from 
the proviso tos. 16, Civil Procedure Code. 
Normally the order confirming the sale does 
not operate as a conveyance under the 
practice on the Original Side. The purchaser 
is clearly entitled under rr. 460 and 552 to 
a conveyance as well, and that conveyance 
is made by the mortgagor through his per- 
sonal obedience to the orders of the Court. 
If the mortgagor be unwilling to execute 
the conveyance, then I take it he may be 
imprisoned for contempt of Court, or alter- 
natively tha Commissioner may execute it 
for him under r. 465, or there may be a 
vestipg order under s. 52 of the Indian 
Trustees Act, 1866, which, by the express 
terms of th&t section, is to haye the same 
effect zs a conveyance. 

31. Ifthe purchaser is content with an 
order confirming the sale, that is his 
choice. In England he would not, for this 
order would merely confirm the auetion and 
not effect a conveyance. So, too, I think that 
in dealing with valuable properties such as 
-wə are accastomed to in Bombay, the pur- 
chaser would normally require a conwey- 
ance. And in particular would he: require 
this in a sale of foreign land. I have con- 
sulted the Oommissioner Mr. H, H. Waste 
on this-point, and he informs me that “pur- 
chasers at Court sales of mortgaged pro- 
perty almost always require à conveyance," 
and he has been good enough-to refer me 
to Condition 8 of the usual conditions at 
Court sales already cited. . 

32. Nor J think need one be troubled by 
the fact that the decree may enable the 
purchaser to be put in possession of *the 
land. Itisin any event the purchaser whe 
gets possession, and not the mortgagee, 
«This; too, can be effected by an order in 
personam on the mortgagor. If in India 
there are facilities for sending the decree, 
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for execution by another Court, this does 
nôt affect the esstntial qualities of a mort- 
gage suit. Ae I have already pointed out, 
O. lLr 4, does not prohibit possession being 
asked for in a mortgage suit. Noris it 
essential to the validity of a mortgage suit 
relating to land outside the jurisdiction that 
every relief should be available to the 
pleintiff which he could claim if the land 
was situate within the jurisdiction. For 
instance, practical difficulties not unfre- 


` quently arise in debenture-holders’ actions 


brought in the Eaglish Courts in relation to 


lands abroad, where the local laws require . 


registration or perhaps prohibit foreign- 
ers from being on the register. In those 
cases the English Court does all it can do, 
and so would the Original Side here in an 
appropriate case. 

33. Accordingly, with all respect, I 
disagreé with the contention that though 
the English Courts act vm personam in 
mortgage suits, the Original Side here does 
not do so, but acts directly and solely upon 
the land itself, Modern rules may give 
facilities for avoiding the actual imprison- 
ment of the defendant. The English Courts 
also have power to make vesting orders or 
to nominatea person to execute a convey- 
ance’ on behalf of a ‘disobedient defendant. 
(See Trustee Act, 1850, ss. 20 and 30, and 
‘Trustee Act, 1893, ss. 30 to 33). This does 
not mean that in mortgage suits the Éinglish 
Courts no longer actin personam, or cease 


_ to base their jurisdiction on that principle. 
' So, here, r. 465 is not exhaustive, The pur- 


chaser may still, I think, insist upon a 
conveyance by the mortgagor himself. And 
even if He does not, then the alleged 
operation in the mofussii of O. XXI, r. 92, 
would only have much the same effect as a 
vesting order or as à conveyance executed 
by a nominee appointed by the Court. 

* $4. In this connection it must be borne 
in mind tha? generally speaking this High 
Court haf succeeded to the jurisdiction 
conferred upon its predecessor the 
Supreme  Gourt by the Supreme Court 
Charter, 1823 (see s. 11, Indian High 
Courts Act, 1861; cl, 18, Letters Patent, 
1862, cl. 19, Letters Patent, 1865; and ss. 106 
and 130, Government of India Act, 1915) 
Ard under el. 36 of the Supreme Court 
*ORarter 1823 (counting the clauses from the 


operative part and neglecting the, recitals), | 


the Supreme Court was expressly made z 
Court of Equity, and given an equitable 


° jurisdiction corresponding to that, of the 


e 
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Court of Ghancery, including in particula! 
power to summon ihe parties and to “compel 
..Obedience to ihe decrees* and orders of 
the said Court of Equity.; In effect, there- 
“fore, this Court and its predecessor has been 
administering an equitable jurisdiction in 
personam for over one hundred years. 

35. At the same time it must be pointed 


out that though under cl. 19 of the vh E - 


Patent, 1825, the law or equity to be applied 
in each ease coming before the High Court 
in the exercise of its ordinary original civil 
jurisdietion is the law or equity which 
would have been applied if the Letters l'atent 
had not been issued, yet I take it that cls. 11 
and 12 govern the local limits of the Court's 
jurisdiction. In other words the Court must 
first acquire jurisdiction under cls. 1l and 
12 before applying the law or equity ap- 


plicable under cl. 19. Further, itis clear ` 


that those local limits are not so extensive 
or at any rate are diferent ‘from those 
stated in cl. 23 of the Supreme Court Ohar- 
ter, 1823. x 

30. Counsel for the mortgagor approach- 
ed this question differently trom the. line 
of argument suggested by my biother Faw- 
cett. They contended, first, that the defini- 
tion of mortgage in s, 58 of the Transfer 
of Property Act shows that in India ihe 
primary element of a mortgage is the land 
and not the debt, and that hence the whole 
law of mortgages is substantially different. 
Secondly, it was urged that in any event 
this Court does not and eannot apply the 


“same doctrine of in personam as the Eng- 


lish Oourtsof Equity do, because the Eng- 
lish Couris only pass mortgage decrees 
attecting foreign land, if they can find the 
defendant within the jurisdiction, and that 
in that class of suits they do not give leave 
for service out of the jurisdiction.. On the 
other hand, it was argued that: under cl. 
12 of the Letters Patent, if mortgage suits 
are not suits for land, then, provided the 
whole cguse of action arose within the 
jurisdiction, it would not be necessary to 
obtain the leave of the Court to sue, nor 
need the mortgagor be within the juris- 
diction. Consequently, ib was urged that 
the English equity jurisdiction depends 
on the defendant being within the jurisdic- 


tion, but the jurisdiction under cl. 12 does . 


not necessarily do so. 

37. As regards the first. point, I am 
satisfied that the definition in s. 58 has no 
such wide-reaching effect as is contended, 
‘The subsequent clausés of the Transfer of 
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` Property Act, as I have already said, enact 
in effect the mafn provisions of the English 
Law of mortgages and indeed amongst the 
descriptions of mortgages, s. 58: (e) relates 
to an'"English mortgage." It would in- 
deed be strange if an English mortgage 
was thus to be deprived of its main charac- 
teristic.. It was also pointed out by the 
Advocate-General that s. 8 provides that 
2 transfer of property ‘paeses all the interest 
of the transferor in the property “ andin 
the legal ineidents thereof": and that 
such incidents inciude where the property 
is à debt or other actionable claim “ the 
securities therefor” (with certain excep- 
tions). This section seems again to recog- 
nize that of the two elements, viz, the 
debt and the security, the debt is the pri- 
mary one—a view which I have already 
pointed out is strongly supported by the 
definition of mortgage in the Indian Trus- 
tees Act, 1866, and to some degree by the 
corresponding definition in the Trustees’ 
and: Mortgagees' Powers Act, 1866. 

38. As regardsthe second point, it is 
true that there are some variations between 
the English practice and the practice of 
the High Court. The Eaglish practice as 
to service out of the jurisdiction is regulat- 
ed by what isin effect a Code, viz., Rules 
of the Supreme Court, O. XI, r. 1l. But 
the facilities thereby given for service out 
of the jurisdiction have from time to time 
been extended, and can in no way be said 
to be finally fixed. Mr. Setalvad cited to 
us a passage out of Pigott on Service out 
of the jurisdiction to the effect that origi- 
nally the Oourts of Equity used to give 
leave for service out of the jurisdiction. 
Then if thee defendant appeared, well and 
good; butifhe did not, the suit could not 
proceed, as any decree could not be made 
effective. Assuming that to be so, that 
would. only mean this that the Ohancery 
Court was prepared to exercise jurisdiction 

‘relating toany land, but that in fact it 
did not dosounless its decrées could be 
made effective by a process against the 
person of the defendant himself. This is 
analogous to the practice of the Chancery 
Oourts in other respects which, for instance, 
“will not usually passa decree for specific 
performance ofa building contract, al- 


‘though thisrule is not without exceptions, 


(See Kerr on Injunctions, 4th Edition, page 
359). This is because it considers that nor- 
mally it cannot properly supervise the carry- 
ing, out of sucha decree, It may well 


be that under the present Rules of the* 
‘Supreme Court, O. XI, 7.1, although „they , 
have been extended from.ime to time, the 
Court either cannot or will not ‘give leave 
for service out of the jurisdictige where 
the mortgage is one of foreign land, and 
the sole defendant is out of the jurjsdic- 
tion. But what is thought properin this 
respect as regards the English Courts as 
compared with the Courts of Scotland and 
Ireland on the one hand, and. the Courts 
in Oontinental countries, such as France 


:and Germany on the other hand, does not 


necessarily apply to matters in India bet- 
ween the City of Bombay and land twenty 
or thirty miles out,.oron the other hand 
to land in other Presidencies. There is at 
any rate no diffisutly as regards the territo- 
rial jurisdiction in British India, as there is, 
Say, in the case of France. 

39. Accordingly, Ido not propose to go 
iato any further details on this point, in- 
teresting though they may be. I, therefore, 
do not deal with the various English Acts 
cited at the bar tracing historically the 
evolution of service out of the jurisdiction. 
I'may, however, referto Duderv. Amster- 
damsch Trustees Kantoor (15) where although 
the mortgage suit related to land outside 
the jurisdiction Mr. Justice Byrne gave 
le&ve for service on the defendant outside’ 
the jurisdiction, because his co defendant 
was properly served within the jurisdiction. 
This case shows that the jurisdiction of the 
English Courts is not necessarily ousted 
by the absence abroad of a defendant in a 
mortgage suit. Similarly in Bawtree v. 
Great North-West Central Ry. Co. (16) the 
bonds were charged on land in Oanada 
where the defendant Company was register- 
ed, but the trustees for the bond-holders 
were served in England, and it was held 
by the Court of Appeal, that the Company 
was-a necessary and proper party, and that 
accordingly leave should be given fdr ser- | 
vice out of the jurisdiction although the 
plaintifis sought to have thefr charge on 
land outside the jurisdiction enforced by. 
foreclosure or sale. d . 

4U. In this Court service out of the 
jurisdiction is regulated by el. 12'of the 
Letters Patent. We have no paovisions 
corresponding to the Supreme Court, Rules, 
O. XI, r. 1. But unless the whole cause of 
action arises in Bombay the leave ‘of the 


e (15) (1902) 2 Ch. 132; 71 LAT Oh. 618; 50 W. R. 551; 
87 L. 7.22. 
(16) (1898) 14 T. L. R, 448, 
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Court has to be obtained to a mortgage 
#Suib where. both the land and the defend- 
ant are out of the jurisdiction. " According- 


ly, in my opinion, this leave is a safe- 


guard intended by the framers of the Let- 


ters Patent againstan unfair use of the 
jurisdiction in mortgage as well as in other 
suits., 

41, It was, however, contended that the 
cases might arise where the whole cause 
of action arose in Bombay. It was said 
that if the mortgage was executed in Bom- 
bay, and the money was paid and to be 
re-paid in Bombay, then the whole cause of 
action would arise there, and that no leave 
of the Court would be necessary. I ex- 
press no opinion on the question whether 
ihe fact that the suit related to land out- 
' side the jurisdiction would make a part 

of the cause of the action arise "without 

the jurisdiction. But even assuming the 
whole cause of action arose within the 
jurisdiction, then there would seem no 
great hardship in the Court of that juris- 

‘diction enforcing the payment of the mort- 

gage debt in question. For instance, if 

à Bombay Bank lent money to a Bombay 

merchant on the security: of land 

whether twenty or two hundred miles 
out of Bombay, probably both parties 
would prefer the High Court to decide 
| &üy subsequent mortgage suitamd not to 
oblige the parties to travel to some ooun- 
try Court where they would be without 
the assistance of their ordinary legal ad: 
visers. But if mortgage suits are suits for 
land, then, unlike in England, this High 

Oourt would have no jurisdiction in such 

a case, altheugh the defendant was resid- 

ing within the jurisdiction and gould be 

‘served there ; unless cl. 12 can be constru- 

ed to have a fourth branch (d) as regards 

residence, etc., as mentioned - in para. 3 

‘above. . 


42. In my judginent, then, it is erroneous 
to say that this High Court does not act 
in personam in mortgage suite. I am satis- 

"fied that it does, although in details there 
may be some differences nowadays between 
English and Indian practice. But those 


, differences I do not regard as vital, nor as - 


changing the essential qualities of a mort- 

gage or a mortgage suit. 

. 983» That brings me to the sedond main 

question, viz,: 

within el. 12? The words “suit” and 
' “dand ” create no difficulty: It is the word 

tor” which causes all 


cover foreclosure, 


‘opposite effect. 


What is a suit for land ` 


the  difüqulty.: 
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Speaking for myself, and without attempt- 
ing any defünftion. I should have thought 
those words referred to suits to obtain or 
recover land, or alternatively to suits which 
substantially involved the récovery ‘of land 
or its equivalent, | Personally I perfer the 
former meafing. For'in&tance,a suit for 
foreclosure, or for specific performance, 
or for damages is a suit to obtain or re- 
specific performance of 
damages. We do not speak ofa suit relat- 
ing to or concerning) foreclosure; specific 


performance or damages. But for the pur- 


poses of the present case, it is not neces- 
sary to insist on the former meaning. The 
alternative meaning which introduces. the 
qualification of '' substantially " may yeb be 
adopted for testing whether a mortgage suit 
is a suit for land within cl. 12, 

44. Accordingly, suits for damages for 
trespass to land may well be regarded as 
substantially suits for land. -Thus in 
Sudamdih Coal Co. Ltd. v. Empire Coal 
Co. Ltd. (17) where the defendant was *al- 
leged in effect to have trespassed across 
the boundary between two collieries and to 
have stolen the plaintiffs’ coal, and the de- 
fence was a denial that the land from 
which the coal was extracted belonged to 
the plaintiffs, it was held by Sir Lawrence 
Jenkins and Mr. Justice Woodroffe that 
“ the substantial question " was “ the right 
to theland", and that accordingly it was 
a suit for land. (See page 952*). Similar- 
ly, in the well-known case of British South 
Africa Co. v. Companhia de Mocambique 
(18) it was held that the English Courts 
would not entertain a suit for damages. for 
trespass to foreign land, and accordingly 
the House of Lords reversed the decision 
of a majority of the Court of Appeal to the 
Or, again, if a plaintiff 
asks for a declaration of title toland and 
an injunction, that may in substance be 
an action for land, although he does not 
formally seek a writ of possession, (See 
Vaghoji v. Camaji (19). Sir Lawrence Jen- 
kins there held that the leading purpose 
of the suit was to establish a title to pos- 
session of land, and to secure that posses- 
sion from molestation, and that the claim 
was not based on apy contract, tiust or 


- fraud, but was brought to vindicate rights 


resulting from cwnership and possession 
(17) 31 Ind. Cas. 581; 42 C. 949, . 
(18) (1893) A.C. 602; 63 L. J.Q. B. 70;6R. 1; 69 L.T. 
G04 ` 


(19) 29 B. 249; 6 Bom, L. R. 958, 
"Pageof42 C.—[Ed.] "is 
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alleged to be with» the plaintiffs, (See pages 
258-59*). ? 

45. On thé other hand, thereis,in my 
judgment, a substantial difference between 
these cases and those where the main ob- 
ject of the suit isto obtain money. Thus, 
although, it has been held by the-Calcutta 
High Court that a purchaser's suit for 
specific performance ig a suit for land, yet 
it “has been held by Sir Lancelot Sander- 
son and Mr. Justice Richardson in Nagen- 
dra Nath Chowdhuri v2 Eraligool Co. Ltd, 
(20) that a vendor's suit for specific per- 
formance is not asuitfor land. There in 
the course of the argument as to cl. 12, the 
Chief Justice observed (page 672]):— 

* If anything more than recovery of land 
was meant, why did not the Legislature say 
‘suit in respect of or concerning land’.” 

And in his judgment hesaysat pages 
677-6787 :— 

“ It isnot necessary for me to express any 
opipion about that case, (viz, the 
Sudamdih Coal Co., Ltd. v. Empire Coal 
Co., Lid. (17) above cited) because, in 
my judgment, that case does not cover 
the present one, for it isclear to me that 
the substantial question between the par- 
ties in this case is not the right to the 
land. The words incl. 12, if we give to 
them their natural meaning, in my judg- 
ment, cannot be said to cover this suit, 
which isa suit for specific performance 
of the agreement, which was made in Cal- 
cutta, and to recover asumof Rs. 88,000 
odd said to be due from the, defendant to 
the plaintiffs by reason of that agreement.” 

ore Mr. Justice Richardson added at page 
680T :— . 

“To the best-of my judgment, on the 
argumentaddressed to us, this is not a ‘suit 
for land' either within the natural mean- 
ing ofthose words or within the meaning 


' which has been “given to them in previous 


«decisions of this Court. It has been held 
thatasuit in the nature of à suit by a 
purchaser for specific performance is a suit 
for land............ in my opinion the suit can- 
not be regarded as being in substance a 
‘suit for land’ within that test." 

46. ln this connection it mustbe borne 
in mind that in a vendor's specific per- 
formance action the decree involves 
the execution and delivery of & con-. 
vevanee . of the land to the purcha- 

(20) 70 Ind. Cas. 92; 49 C. 670; 27 C. W. N.65; A. 
.R 1922 Cal. 443. i 
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ser, and incidentally a previous inquiry into 
the title to the land unless already admit- 
ted. It cannot, therefore, be said that the 
suit does notrelate to or concern land, 
if that is the real meaning to be'atifibuted 
to the words “suits for land.” .So, too, 
in the case of the present mortgage ssuit, 
although thé execution of a conveyance is 
a necessary or at any rate a usual part of 
an effective sale, yet the primary object 
remains, as I have said, the money. For 
instance, money is loaned out by Banks 
aod others in Bombay on an extensive 
scale on the security of mortgages of various 
descripfions. If those Banks wish to recover 
their debt, probably the last thing they 
desireis to be burdended with the land itself. 

47. This brings me to what I consider 
is the crux of the case so far as the mort- 
‘gagor is concerned. His Counsel were con- 
strained to argue that the expression “suits 
for land " meant “suits relating to or con- 
cerning land" and nothing narrower. 
They accordingly insisted onthe extreme 
view I have already mentioned, and would 
not accept the via media of “ substantial- 
ly." The result must clearly be to include 
within the expression “ suits for land” a 
large number of suits whose primary ob- 
jegt is net land, but which yet undoubted- 
ly may relate to or concern land. I rè- 
fer, for ihstance, to administration suits 
and*partnership suits. All specific per- 
formance actions would also be included, 
despice the view to the contrary taken in 
Nagendra Nath Chowdhuri v. Eraligool Co. 
Ltd. (20) with respect to a vendor's suit 
for specific performance. 

48. But at any rate as regards adminis- 
tration euits it is not open to the Indian 
Courts to adopt this argumentof the mort- 
gagor. Their Lordships ofthe Privy Coun- 
cil have leid it down clearly in Benode 
Behari Bose v. Nistarimi Daesi (21), that 
though an administration guit may relate 
to land, yet its primary objegt is to admi- 
nister the estate of the deceased and that 
accordingly the High Court has jurisdic- 
tion to entertain the suit altheugh the 
land or a part of it may be withont the 
jurisdiction. Thus at page 191* Lord Davey's 
judgment states :— . . > 

“On -the-question of jurisdictiog their 
Lordships consider the decision right, The 
primary object of the suit was tbe adminis- 

(21) 33 ©. 180; 7 Bom. L R. 887; 2 C. L.J. 188; 9 C. 
W. N. 961; 15 M. L. J. 331; 32 I. A. 193 (P. O.). 
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tration of the estate of a "deceased person 
resident within the jurisdiction, the prin- 
cipal executor’ being also resident there 
and the actual administration going on 
. there. “The High Court of Calcutta, in its 
ordinary jurisdiction, had a right to order 
adnfinistration of this estate, and, as ancil- 
lary to such an order, to set aside deeds 
obtained by the fraud of the executor......... : 
...In like manner, their Lordships consider 


' the Calcutta Court entitled, for the due 


administration of the estate, to set aside 
leases of land outside the territorial limits 
of their jurisdiction, those leases having 
been made-asanincident of the samé fraud.” 

49. But it must be bornein mind that 
a full administration decree in a normal 
case contains a contingent order for the 
sale of the land of the deceased. The 
Qivil Procedure Code itself contains a 
common form administration decree to 
that effect. (See Appendix D, Form 17). 
The contingency there contemplated is 
the necessity for a sale to carry out the 
objects of the suit (see cls. 10 and 11) which 
usually.means insufficient money to pay 

‘debts and perhaps legacies charged on 
land. In a mortgage suit the correspond- 
ing contingency is substantially the same, 
for the primary object ofa mortgage suit 
is, in my judgment, the payment of money 
and the contiugency of sale depénds on thé 
non-payment of that money. . 

50, If, then, the above Privy Council 
decision debars the Counsel for the present 
mortgagor from applying his wide defini- 
tion to administration suit, I should have 
thought it would follow that his definition 
is defective, and that it cannot be relied 
on either as regards mortgage, om specific 
performance or partnership suits. 

51. Similarly, in another Privy Council 
case, Srinivasa Moorthy v. Venkata Varada 
Aiyangar (22) it was held that the Original 
Side had jurisdiction ina breachof trust 
case, although the trust property in dis- 
pute which was claimed by the executor 


. *and trustee as his own property was outside 


the jurisdiction. The judgment of the 
Board. was given in that case by Lord 
Macnaghten, and he described the question 
of juristliction as being “too plain for argu- 
ment’. (See page 267*). . 

Ge) 11 Ind. Cas. 447; 34 M. 257; 15 C. W. N 741; 8 
A. L. J* 174; 13 Bom. L. R. 520; (1911) 2 M. W. N. 375; 
14 O L. J. 64; 21 M. L. J. 669; 10 M. L. T. 263; 381. A. 
129 (P. C). - . 

T *Page of 34 M. [Ed.] 
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52. Aceordingly, after, giving my best 
attention tô the able arguments addressed 
to us by Counsel, and to the numerous 
authorities that have been cited'to us, on 
this and other ' points, I find ‘myself in 
substantial agreement with the following 
passagefrom the judgment of Sir Basil 
Scott in Venkatrao Sethupathy v. Khimji - 
Assur Virji (23) where he says (page 536*):— 
"Speaking for myself, it appears to.me 
difficult to understand how a suit in which 
the mortgagee seeks to have she land 
vested in him under his mortgage sold to 
somebody elsa bythe agency of the Court 
isa suit for land. Itis a suit to realise 
and dispose of his and his debtors’ interests 
in the land. The object ofthe suit is not 
to obtain land or to obtain a declaration of 
title to land or to obtain damages for 
interference with land, but to obtain re- 
payment of debt owing to the plaintiff and 
for that purpose to realise the security which 
has been vested in him. I can see no more 
reason for treating such a suit asa “suit 
for landthan there wasin Nistarini Dasi 
v. Nundo Lall Bose (24) where the plaintiff 
“sought to set aside leases granted by “the 
defendant-executors for land outside the 
jurisdiction for holding. ita suit in which 
the Court had no jurisdiction. Mr. Justice 
Stanley observed that the Court assumes 
jurisdietion in regard to inimoveable pro- 
perties situate outside the ‘jurisdiction in 
cases where it can actin personam, either to 
compel the owner to give effect to legal 
obligations into which he has entered or to 
a trust repdsed in him. The Judicial 
Committee in appeal expressly upheld 
this ruling of the Oalcutta High Court in 
reference to jurisdiction: Benode Behari Bose 
v. Nistarimi Dassi (21)." ^ 
Ishould add that Venkatrao Sethupathy v. 
Khimji Assur Virji (23) was a .case of 
enforcing a mortgage by sale. The repors is 
wrong in saying at page 535 that the “usual 
foreclosure decree" was passed. This will 
be seen from Sir Basil’s judgment at 
page 536. I have called for the record, and 
find, as he says, that in default of. payment 
the mortgagee was to be entitled to apply 
“for a deeree absolute for sale." 
53 It necessarily follows that with all 
respect I disagree with the decision of Sir 
. Norman Macleod and Mr. Justice Crump 
and Mr. Justice Coyajee,in India Spinninge 
. (23) 80 Ind Cas. 442; 26 Dom. L. R. 535. : 
(24) -26 C. 891; 3 C. W.N. 670; 13 Ind. Dec. (x. s.) 1171 
"Paga of 26 Bom, L. R.—[Ed.], E 
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Weaving Co., Ltd.v, Climax Industrial Syndi- 
eate (1) which was'also a case oferforcing a 
mortgage by sale. The decision of that Bench 
was given. by Sir Norman Macleod and he 
dealsindetailwith the numerous authorities 
onthe poiut. But, apart from the authorities, 
the reasoningon which%hatdecisien is based 
is not given inany detail. Indeed the Court 
appears to have thought the point clear, 
apart from the authosities, For instance, 
at fhe beginning of his judgment Sir Nor- 
man (page 9*) says :— 

“Tf the question had to be decided with- 
out reference to previous decisions of this 
Court, Ido not think, speaking for myself, 
that there could.be any doubt that the suit 
was a suit forland, but we are faced with the 
fact thatever sinéethe decisionin Holkar v. 
Dadabhai Cursetji (25) this Court has assum- 
ed jurisdiction to entertain suits on mort- 
gages on land outside its jurisdiction." 

54. In this connection it would have been 
more accurate to have said that this juris- 
diction was also exercised for some eighteen' 
years before Holkar's case, (25) or fifty- 
four years in'allup to Sir Norman's judg- 
ment. For, as is pointed out by Sir Basil 
Scott in Venkatrao Sethupathy v. Khimji 
Assur Virji (23) (page 5387): 

“That makes a consecutive period of 
forty-five years, during whichthe practice 
has been uniform to entertain mortgage 
suits in this Court relating to land out- 
side the Presidency, and many titles have 
been founded upon decrees in such , suits." 

The decision of Sir Basil Scott was given 
in 1916. Holkar’s case (25) was only decided 
in 1890. .. i 

55. Then, again, at page 26* Sir Norman 
says: — . 

. "I have not the slightest hesitation in 
holding that a suiton a mortgage, as this 
is is å suit for land within the meaning of 
that expression in cl. 12 of the Charter. 
I entirely agree with the long series of 
‘Calcutta decisions to the effect, as 
summed up inthe words of Jankins, C. J., 


“ that regard had to be had to the substance 


of the suit. The Judges of the Calcutta 


. and Madras High Courts have declined 


to follow the specious argument that be- 
cause in certain classes of suits, though they 
are suits for land, a Court of Equity in 
England will -grant relief im personam, 
therefore, such suits cease to be suits® 

(25) i4 B. 853; 7 Ind. Dec. (x. s.) 695. 
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for land soas to exclude them from the *. 


meaning of that expression in cl. 12 of 
the Charter. I think the difference between 
thetwoviewsmay beexpresset] thus. Calcutta 
and Madras look to the relief actually 
claimed in the suit. Bombay “considers 
the possibility of a decree being passed 
in personam. I donot for a momentedis- 
pute the powers of this Court to passa 
decree im personam in spite of the. fact 
that the suit relates to land outside the 
jurisdiction. Such a power is expressly 
granted to the Subordinate Courts by s. 16 
of ‘the Civil Proeedure Code. If the 
plaintiff asks for relief against the defend- 
ant only, the Court has jurisdiction though 
the suit rélates to property outside the 
jurisdiction.” 

The learned Judge refers to s.16 of the 
Civil Procedure Code, but that section does 
not apply to the High Court on its 
Original Side, and he does not specifically 
state under what clause of the Letters 
Patent this Court is to act in grant- 
ing the relief in personam in respect 
of land outside the jurisdiction which he 
concedes exists. As I read his judgment 
he does not rely on any question of resid- " 
ence under whatI have called the 
fourth branch (d) of cl. 12. In fact in 
the case before him the principal defend- 
ant was outside the jurisdiction. Nor do I 
find that the learned Judge examines what 


to nfy mind is the essential consideration, . 


viz., the real nature of a mortgage and the 
real nature of a mortgage suit. If thatis 
done, “the substance of the suit” to adopt 
the learned Judge's own test seems to me 
to be one for money. 


56. But the examination of authorities 
effected in India Spinning & Weaving Co., 
Ld. v. Climax Industrial Syndicates (1) re- 
lieves me from the necessity of re-capitu- 
lating them .in any detail Ẹ will.only 
endeavour to summarise them. At first 
sight it sounds as if the views which I have 
expressed are opposed not only to the 
opinions of the learned Judges who decided, 
India Spinning & Weaving Co. Ld. v. 
Climax Industrial Syndicate (1) but also 
to a long current of unanimous authorities 
‘in Calcutta and Madras. But on examina- 
tion the true position is hardly that. It is 
true that from the very beginning Calcutta 
and Bombay ‘have adopted different cn- 
structions of cl. 12 so far as regards mort- 
gage suits, and that the Madras’ High 
Court has substantially adopted the 


24 . 
Calcutta view, But, curious to -say, there 
is hardly any judgment giving detailed rea- 
sehs for adbptingeither view ofcl. I2. And 
the recent decision of Sir Lancelot Sander- 
sou jn „Nagendra Nath Chowdhuri v. 
Eraligbol Co. Ltd. (20) already cited, and 
another decision of Sir Victor Coutts-Trot- 
ter*and Mr. Justice Srinivasa Aiyangar in 
Krishnadoss Vithaldoss v. Ghanshamdoss (26) 
seem tome to throw considerable doubt 
on whether the past practice of the Calcutta 


. and Madras High Courts will be continued 


in the future, should the .point arise for 
a specific decision before a Full Bench. 

97. Asfar as the Bombay High Court 
is concerned, the view taken of cl 12 
has been uniform in its result. The earliest 
decision was in 1872 that of Y enkoba Balshet 
Kasar v. Rambhaji (27) where Mr. Justice 
Gibbs and Mr. Justice Melvill decided that ` 
a suit to enforce a mortgage by sale was not 
a suit for land within s. 5, Civil-Proceduze 
Code. That. was an Appellate Side suit. 
There had previously been a decision in 
1869 in another Appellate Side suit, Chin- 
taman Narayan v. Madhavrav Venkatesh 


. (28) that a suit to recover the balance of 


rents was nota suit for land. The former 
decision appears to have been accepted and 
adopted in practice untilitwas challenged 
in the well-known case of Holkar v. Dada- 
bhai Cursetji (25) where Sir Charles Sargent 
affirmed the jurisdiction of the Ori ginal Side 
of this Court to deal with mortgages of 
land outside Bombay. That, again, was a 
case of enforcing a mortgage by sale, Be- 
fore us, the references by the learned Judge 
to the powers of the Court in personam and 
to the presumed intention of the English 
framers of the Letters Patent were much 
criticised. But thejudgmentis *a merci- 
fully brief one, and as I read it, the refer- 
ences to the powers in personam were only 
intended to,illustrate the real. nature of a 
morégage ahd a mortgage suit. The other 
reference I attach little importance to. 
Butit may se assumed thatthe framers of 
the Letters Patent were familiar or had 
made themselves familiar with the relev- 
ant law and procedure in Indiaand Eng- 
land. 

58. This decision was followed by Chief 
Justice Farran in 1894 in Kessowji ` Damo- 
dhar e. Khimji.Jairam, O. C. J. Suit No. 291 
ofe1803, decided on March 19,1894, which ig” 

(26) SO Ind. Cas. 188; 49 M. L. J. 311; (1925) M. W, 
N. 395; 22 L. W. 160; A. I. R. 1925 Mad. 1084. . 


(27) 9 B. H. C. R. 12. 
28) 6 B. H. O. R. A. O. J, 20, 
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cited in Sorabji Cursetji Sett v. Rottonji 
DossabhoyeKarani (29). * We have seen the 
original judgment of Sir Charles Farran, 
and it is in accordance with -what Mr. 
Justice Strachey says at page*706* Mr. 
Justice Strachey himself followed Holkar's 
case (25) amd extendéd it to foreclosure suits 
in Sorabji Cursetji Sett v. Rottonji Dossa-. 
bhoy Karani (29), although not without 
some doubt. In +904 came Sir Lawrénce° 
Jenkins’ decision in Vaghoji v. Camaji (19), 
which, as I have already stated, was to the 
effect that a suit for a declaration of title 
and an injunction was a suit for land. 
Next, in Zulekabai v. Ibrahim (30) Mr. Jus- 
tice .Davar held that a suit to recover 
title-deeds was in effect a suit for land, 

59. It was not till 1994 or 1925 that 
the matter came to be re-opened in the 
Bombay “ Courts, and this was due to 
the decision in Harendra Lal Roy v. Hari 
Dasi Debi (31) which I will refer to later. 
In Yeshvadabai v. Janardhan Raghunath 
Warik (32) Fawcett, J., held that a suit to 


"iecover maintenance charged on land was 


a suit for land. In Pranlal Tribhuwandas 
v. Goculdas Damodar (33) Pratt, J., hekl he 
was” bound by Holkav's case (25) but yet 
decided that he had no jurisdiction to de- 
cide a question of priority between two 


mortgagees. With respect Iam unable to 
agree with either of these decisions. In 
Jasraj Foorji v. Akubai (34) Shah, J.. 


doubted Holkar’s case (25) but followed it 
having regard to Venkatarao's case (23). In 
Rajah Kotakal v. Malabar Timber Co. (35) 
Fawcett, J.p held he was bound by Holkar's 
case (25). but suggested that- the jurisdic- 
tion might be upheld if the’ proviso to 
S. lt, Civil Procedure Code* was read into 
cl. 12 of the Letters Patent. But if a mort- 
gage suit isa suit for land, I fail to see 
how a proviso to a section which does not 
apply to the High Court and which was 
first enacted in 1877 can be read into a 

(29) 22 B. 701; 11 Ind. Dec. (x. &) 1050. . 

(30) 17 Ind, Cas. 198; 37 B. 494; 14 Bom. L. R. 


846. 

(31) 23 Ind. Cas. 637; 41 I. A. 110; 16 Bom. L.R. 
400; 27 M. L. J. 80; (1914) M. W. N. 462; 16 M. L. T. 6; 
18 C. W. N. 817; 19 C. L. J. 4845; 12 A. L. J. 774; 1L. 
W. 1050; 41 0. 972 (P. Q). , * 

(32) 81 Ind. Cas. 776; 25 Bom. L. R. 1172; A. IL R. 
1924 Bom. 141- i 

(33) 88 Ind. Cas. 92; 27 Bom. L. R. 570; A.L R, 
1925 Bom. 333. 

(34) 80 Ind. Cas. 1007; 26 Bom. L. R 539; A. I. R. 
1924 Bom 419. * 

.. (85) 80 Ind. Cas. 1049; 26 Bom. L. R. 541; A.L R 
1924 Bom. 412; 48 D. 625. ; 
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document of anterior date, viz., the Letters 

Patent of 1862 or “1865. Howewer, that 
may be, these decisions of Single Judges 
were soon. reviewed in the Full Bench 
case of India Spinning & Weaving Co, Ltd. 
v. Climax Industrial Syndicate (1). 

60. Asregards the Cateutta High Court, 
its practice appears to have originated in 
.two decisions of Mr. Justice Macpherson, 
In Btbee Jaun v. Mahommed Hadee (36) and 
Lalmoney Dossee v. Jaddoonath Shaw (31); 
the one being a suit for foreclosure and 
the other for redemption. In the first of 
these cases the learned Judge appears to 
have based his views of the true construc- 
tion of cl. 12 of the Letters Patent largely 
on ss. b and 33 of the Code of 1859. This 
argument was also pressed before us, and 
I will deal with it later.- The next cases 
were In the matter of the petition of S. 
J. Leslie (88) and Juggodumba Dossee v. 
Puddomoney Dossee (39) where Sir William 
Markby was a member of the Bench, and 
Land*-Mortgage Bank v. Sudur-ud din 
Ahmed (40), a decision of Mr. Justice 
Trevelyan, and Delhi and London Bank v. 
Wordie (41) decided by Garth, O. J., and 
Pontifex, J. In one or other of these cases 
it was pointed out that the Caleutta 
Courts had in practice adopted the views 
of Mr. Justice Macpherson as to a mortgage 
suit being a suit forland. Sir Lawrence 
Jenkins had occasion to consider the matter 
in the Colliery case I have alieady cited, 
viz, Sudamdih Coal Co, Ltd. v. Empire 
Coal Co., Ltd. (17), where the suit was one 
for damages for trespass on laad. In this 
case, as in Vaghoji v. Camaji (19) his test 
in effect was whether the suit was primarily 
or in substante one for land. According- 
ly, as I read his judgments, he would not 
have agreed to the view taken in some of 
the other Calcutta cases to the effect that 
the expression "suits for land” included 
suits relating to or concerning land. 

“61. I may here mention a point of Cal- 
cutta practice. I have already alluded to 
the distinction drawn in Caleutta  bet- 
ween a vendors suit for specific per- 
formance and a’ purchaser's suit, the 
latter, according to their rulings, being 
suits for land, and the former not On 


the other hand, it would appear that in 
(36) 1 Ind. Dec. (N. s.) 40. 
(37) 1 Ind. Dec. (x. a.) 319. 
(38) 9B. LR 171: 18 W. R. 269. 
. (89) 15 B. L. R. 318. 
. (40) 19 C. 358 at p. 361; 9 Ind. Dec. (N. s.) 683. 
(11) 1 OC. 249; 25 W, R. 272; 1 Ind. Dec. (N. 8.) 158, 
*. 
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order to avoid the effects of the decision of 
Mr. Justice Macpherson in Bibee Jaun v. 
Mahommad Hadee (36), intending mortgagoré* 
have been required to purchase a small 
piece of land within tha jurisdiction, ang to 
mortgageit along with the valuable lanflout- 
side the jurisdiction, and thatthenthe High 
Court has assumed jurisdiction. This is én 
the assumption that what I have called the 
third branch (c) of the Letters Petent 
applies. The point whether the Bombay 
High Gourt would have jurisdiction to 
entertain a mortgage suit where part of 
the land is outside the jurisdiction and 
part within, does not arise in the present 
ease for our decision. It was, however, held 
by Sir Norman Macleod and Mr. Justice 
Shah in Govindlal Bamsilal v. Bansilal 
Motilal (42), following Mr. Justice Candy's 
decision in Balaram Bhaskarji v. Ram- 
chandra Bhaskarji (43) that this Court has 
jurisdiction to entertain a partition suit 
where part of the land is within and part 
without the jurisdietion. 

62. A similar view appears to have been 
adopted in Calcutta, and even if as Mr. 
Justice Candy says this construction is open 
to doubt, yet ifit has been adopted by the 
several High' Courts overa long series of 
years, many titles must now be dependent 
on it: and accordingly a question of stare 
decisis would arise. This construction 
however, illustrates the difficulties in which 
the High Courts have been involved in 
theirendeavours to construe this particular 
clause. And its relevance in the.present 
case is,l think, to diminish the weight 
.of the contention for the mortgagor that 
cl. 12 did not intend the High Court to 
have jurisdiction over land outsitie Bombay 
A partiti6n suit does not depend on a 
contract, trust or any equity like a mortgage 
suit does. The Court is acting in rem 
and not in personam. And yet the Court 
holds it has jurisdiction to partition 
land outside Bombay or Calcutta ag the 
ease may be. . 

63. This brings me to the decision of 
their Lordships of the Privy Council in 
Harendra Lal Roy v. Hari Dasi Debi (31) 
It was argued that this case was an express 
decision of the Board on the subject. If 
that was the view which I took then it 
would be sufficient for me merely to» give 
*judgment, saying that I respectfudly 

(2) 17 Ind. Cas.934 23 Bom. L. R. 1019; 40 b 


210* ] 
(13) 22 B. 022; 11 Iud. Dec. (x. s.) 1198 


26 * 


followed that decision. But that is not the 
view Itake. In that ease the mortgagor 
purported to'mortgage two lands outside 
the jurisdietion and apiece of land inside 
the jurisdiction. On the strength of the 
latter the registration ofall the lands was 

ected in Calcutta. In fact the insertion 
ef theland in Calcutta was a fraud. The 
mortgagor had no such land, and the whole 
object of its insertion was to invoke the 
jurisdiction firat of the registration 
authorities, and subsequently of the Calcutta 
High Court. Accordingly their Lordships 
held that there being here a clear fraud, 
the registration was nugatory, for the land 
did not exist. Thus their Lordships say 

age 120*):— 

(Pago ch tà entry intentionally made use 
of by the partiesfor the purpose of obtaining 
registration ina district where no part of 
the property actually charged and intended 
to be charged infact exists isa fraud on 
the registration law and no registration 
obtained by means thereof is valid. To 
hold otherwise would amount to saying 
that mortgages relating solely to land in 
other parts of the Presidency could be 
validly registered by the Sub-Registrar at 
Calcutta if the parties merely took the 
precaution to add, as a last parcel, Govern- 
ment House, Calcutta, or any similar item. 
The same considerations apply to the 
question of jurisdiction of the High Court 
of Fort William’ in Bengal in its ordinary 
original jurisdiction. No such fictitious 
item inserted to give a colourable ap- 
pearance of the deed relating to property in 
Calcutta when in reality such is not the case 
could bring ‘the deed within the limited 
jurisdiction of the Court." — 

64. Their Lordships’ decisio&& was also 
founded on another consideration, and it is 
this which has given rise to the argument 
for the appellant in the present case. The 
judgment runs (page 120*):— g 

“In the fir8t place the property, No. 25, 
Guru Das Street, purporting to be mort- 
gaged, is a non-existing property, and, 
therefore, no portion 'of the property 
mortgaged is situated in Calcutta. The 
deed, therefore, could not be registered 

‘there, nor had the Court of ordinary 
original jurisdiction of Fort William in 

: Béntval any jurisdiction to entertain the 
duit upon the mortgage bond, and its decree 
is of no validity." : 

it was consequently argued that “this 
meant that if all the land was outside 
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Caclutta, the High Court could in no event 
entertain a mortgage'suit in relation to it. 
But it is to be observed, that under cl. 12 
it is essential that if the suit is not for land, 
the whole c&use of action “should have 
arisen within the jurisdiction or alternatively 
that leave shoulfl have been obtained in 
default of residence. It is not, however, 
shown in the report that the whole cause 
of action arose im calcutta. And asstimirtg 
that leave was given under the Letters, 
Patent, that presumably would have been 
given on the assumption that there was 
land inside the jurisdiction. If in fact 
there was none, then the leave given would, 
I take it, bs revoked. But, apart from that, 
it does not appear that their Lordships 
necessarily took the view that a mortgage 
suit was a suit for land. The mortgage being 
in effect an unregistered one, the Calcutta 
Court would have had no jurisdiction, 
whether the suit was or was not one tor 
land. 

65. Ido not overlook the fact thatin’a 
case coming from Czlcutta, Counsel may 
have argued on the assumption that the 
Calcutta view of cl, 12 was the correet one, 
vit., that a mortgage suit is a suit for land. 
Similarly, the case may have been argued 
on the assumption that if part of the land 
was within the jurisdiction, the Calcutta 
Court.could entertain the suit. Otherwise 
it is difficult to understand why the suit 
should have been maintainedin any event. 
As to this Lord Moulton says (page 119*) :— 

"Taking all these matters into considera- 
tion, theireLordships'can come to no other 
conclusion than that parcel No. 98 was 
to the knowledge of the parties to the deed 
a fictitious entry probably designed to give 
to the deed the appearance of relating to 
property situated injOalcutta and, therefore, 
within the jurisdiction of the Sub-Registrar 
and the Calcutta High Court, so that regis- 
tration could be obtained and  aotions 
brought in Calcutta.” aoa 

Lam, however, unable to see that their 
Lordships thereby positively upheld the 
jurisdietion where the suit related to land 
partly within and partly without the juris- 
dietion,any more than at page 120* they posi- 
tively ruled out any possibility ofthe High 
Court havingjurisdiction should all the land 
be outside the jurisdiction. 

. 66. As regards the Madras cases, the 
practice ofthe Madras High @ourt would 
seem to have followed the decision of Mr. 
Justice Moore in Nalum, Lakshimikantam v, 
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Krishnaswamy Mudaliar (44). On the other 
hand in the recentease of Krishnados? Vithal- 
doss v, Ghanshamdoss (26) which was a suit 
for the admigistration of a trust, the Chief 
Justice said (page 311*) :— -> 

"No one, I think, using language in its 
natural sense, would ever think of describ- 
ing this plaint after the excision of the two 
groungs-which Mr. Grant gave up, as being 
a suit &or land, but it is said that there are 
decisions of this and other Courts which 
compel such a construction io be puton 
those words as would bring the present 
suit within them. It is sufficient for me to 
say that I do not think that any one of the 
authorities cited has that effect. I only 
desire to say one thing; and tbat is chiefy 
in reference to the case in Srinivasa Aiyan- 
gor v. Kannappa Chetty (45) that, if that 
case is to be supposed to say that you are 
entitled to look atthe amended. Civil Pro- 
cedure Code for the purpose of construing 
the words of the earlier Statute, namely, the 
Letters Patent with which we are concern- 
ed, I do not agree with it. But Iam by no 
means convinced that that case is an autbor- 
ity for the position for which it was cited.” 
And Srinivasa Aiyangar,J.,said (rage 31£*)— 

"The expression ‘suit for land, it seems 
to me, must be construed asan action the 
primary object of which is to establish 
claims regarding the title to property or 
possession of property and no suit can be 
described as a ‘suit for land’ as the result 
of the decision in which the title to, or 
possession of, immoveable Property will not 
in any manner or measure be directly 
allected. Farther, the preposition ‘for’ 
in the expressiqn ‘suit for land’ would seem 
to indicate that the title to, or:possession of, 
immoveable property must be the primary 
object of the action. A suit for an office or 
for the removal of a person from an office 
is awell-known form of action. This is a 
suit merely for the accounts of the manage- 
ment of a trustand for the administration 
of a trust,” " 

With respect, I agree with the view which 
Mr. Justice Srinivasa Aiyangar there takes 
of the word "for." ` 

67. Ishould here mention eertain deci- 
sions on the English Statutes of Limitation. 
It was held by Lord St. Leonards in 
Wrixon v. Vize (46), that suita for fore- 


closure are guits fo recover land within the 
(44) 27 M. 137. < 
(45) 33 Ind. Cas 906: 30M L. J. 120. 
(46) (1842) 3 Dr. & War. 104: 2 Gon. & L. 138. 
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meaning ofthose Acts. That decision has 
been held binding in subsequent cages, and, 
must now be accepted as good.law so far 
as regards those particular ‘Acts. [See 
Heath v Pugh (47), Harlock v. Ashbery, @18) 
and Badeley v. Consolidated Bank (49)]. But 
I donot go into further details, as the 
present case is one of sale and not of fore- 
elosure and there are obvious differences in 
the final :esult of the two remedies. In the 
one case the mortgagee becomes the abso- 
lute owner of the land. In the other he only 
gets money and never gets the land. Fur- 
ther, I think there is some danger in con- 
struing cl. I2 of the Letters Patent by the 
light of a Statute of Limitation in England. 
The objects of the two documents are quite 
different, And this difference ‘is illustrated 
by Towell v. Slate Co. (50) and London and 
County Banking Co. v. Dover (51) where 
Sir George Jessel held that a foreclosure 
suit was not a suit for the recovery of land, 
nor even a suit "in relation to any real 
estate” within the meaning of certain pro- 
cedure Rules or Acts. 


68. A different argument altogether, 
which was strongly urged upon us by the 
appellant and which I have fully considered, 
is that we ought to construe cl. 12 of the 
Letters Patent by the light ofs. 5 of the 
Code of 1859, and that if we turn to s. 33 of 
that Code, it is clear that the expression 
“suits fèr land” means suits relating to land, 
On the other hand, as pointed out by the 
Advocate-General, s. 33 is the only section 
in wbich the expression "suits relating to 
land" is ased. In all the other sections the 
expression used is "suits for laud," and in 
several of them the context shows that the 
expressionemust there be confined to suits 
for the recovery of land. Aecordingly, there 
seems to me much force in his contention 
that the words "relating to" in 8.33 are 
really bad drafting. This view is borne put 
by Stokes,Vol. II, page 386, where he says :— 

“Again, the Code of 1859 was unques- 
tionably ill-drawn, ill-arranged and incom- - 
plete, and there had besn a large number of 
decisions, which showed either’some in- 
convenience in the rules of the Code or 


(47) (1881) 6 Q B.D. 345 on appeal (1882)€7 A. Q. 
235. 51 L. J. Q R. 367; 46 L. T. 321; 30 W. R. 553. 
(48) (1882) 19 Ch. D. 539; 51 L. J. Oh. 30146 L. 
*T. 356; 30 W. R. 327. ae 
(49) (1887) 34 Oh. D. 536 at pp. 549, 551; 55°L, T. 
6354,35 W. R. 136. 
(50) (1876) 3 Ch. D. 629. . 
"S (1879) 12 Ch. D. 204; 48 L. J, Oh, 336; 27 W, R. 


, Court outside Bombay itself. 
‘theless to a large degree the jurisdiction 
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some ambiguity of expression, or absence of 


e direction, which had given rise to disputes." 


69.. Apart from this, I deprecate having 
first to construe the Code of 1859 with, its 
numerous clauses, and then to apply that 
construction toan entirely different docu- 
ment such as the Letters Patent and none- 
the-less so because the Letters Patent of 
1862 were substantially altered by thosé of 
1835, which now governus. (See cls. 12 and 
37) Sir Lawrence Jenkins seems to have 
been averse to this in Vaghoji v. Camaji 
(19). In this connection it must be borne 
in mind that the Code of 1859 regulated 
proceedings in the Company’s Courts in the 
mofussil, On the other hand, the Supreme 
Court was enjoying the extensive jurisdic- 
tion given by the Supreme Court Charter of 
1823. By cls, 38 and 5 the Supreme Court 
was vested in effect with all the powers of 
the Courts of Chancery and King's Bench in 
England. By cl. 23 they were given juris- 
dietion over British subjects residing not 
only in the town and island of Bombay but 
in all the factories of the Company, and 
even in Native States. By cl. 24 they were 
given jurisdiction over the inhabitants of 
Bombay subject to certain special provisions 
‘in the case of Muhammadans and Gentoos. 

70. The effect ofthe High Courts Act of 
1861 was to amalgamate the two Courts, the 
Supreme Court and the Company's Courts, 
into one High Court and to some degree to 
cut down the jurisdiction of the Supreme 
But never- 


and powers on the Original Side have re- 
mained distinet from those in the mofussil. 
For instance, the High Court on its Original 
Side has had expressly preserveq to it many 
ofthe powers previously vested in it as 
under the Charter of 1823. Consequently, 
it is still necessary in many instances to 
look to that Charter to ascertain that juris- 


. diétion. 


71. Furthér, ifthe construction which 


. the appellant asks us to put upon cl. 12 is 


correct, there would be this strange result, 
viz, that whereas prior to 1862 this Court 
undoubtedly had a wide equitable jurisdic- 
tion in personam, which would have-enabled 
it to deal with mortgages: of foreign land, 
that jurisdiction was taken away by the 
Letters Patent, and that on the contrary the 
Grifinal Side was not even given the juris- 


‘diction which was expressly conferred upon 


the Mofussil Courts by the Code of 1877 by 
the proviso to what is now S. 16, viz, the 


en 
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proviso that asuitto»obtain relief respect- 
ing, or compensation for wrong to, immove- 
able property may "whert the relief sought 
can be entirely obtained throygh his per- 
sonal obedience" be instituted either in the 
Court where the property is or where the 
defendant resides or works. So, too, s. 17 
gives jurisdiction to either Court where pro- 
perty is situate within two jurisdictions, but 
as that section does not apply to thee Origi- 
nal Side, it cannot be relied on. It will also’ 
be borne in mind that although s.5 of the 
1859 Code had to be entirely re-castin the 
Code of 1877, yet the Letters Patent of 1865 
were left unaltered. 

72. It was, however, strongly urged that 
we ought to look at the Despatch of the 
Secretary of State which accompanied the 
Latters Patent of 1852, And the industry 
of my brother Fawcett has produced from 
the Asiatic Library the report ofthe Com- 
missioners who were appointed in 1853 to 
consider the question of the amalgamation 
of the Supreme Court and the Company’s 
Courts and the draft rules which they pre- 
pared. But to my mind it would be,wrong 
-of us to look at either document: for the 
purpose of construing cl. 12 except perhaps 
in so far as they may deal with the history 
of the law up tothat date, and the incon- 
veniences found in the administration of 
that ‘law. [See Eastman Photographic 
Materials Co. Ltd, v. Comptroller General of 
Patents, Designs and Trademarks, (52) ] 
Personally J fail'tosee how the opinion oï 
an officer, of a Government Department, 
however exalted, can have any relevant bear- 
ing ina Law Court on the construction of an 
Act of Parliamentany mora than, say, the 
Objects and Reasons or the Debates in Par- 
liathent should be looked to [See Adminis- 
trator-General of Bengal v. Premlal Mullick 
(53) and Krishna Ayyangar v. Nallaperumal 
Pillai (54)]. And if the letters of one such 
officer are looked at, surely the replies might 
also have to be taken into consideration. Still 
less,in my opinion,ought the proposed drafts 
by the Commissioners to be looked at which 
were written some nine years before the 
Letters Patent in question. f 


(52) (1898) A. O. 571 at p. 575; 67 L. J. Oh. 628; 79 
L. T. 195; 15 R. P. O. 476; 14 T. L. R. 527; 47 W.R. 


152. 

(53) 22 I. A. J07; 22 O. 788, 6 Sar. P. C. J. 603; 11 
Ind. Dec. (N. s ) 522 (P. O.). 

(54) 58 Ind. Cas. 163; 22 Bom. L. R. 368; 38 M. L.J 
444: 18 A. L. J. 489; 28 M. L. T. 28: 12 L. W. 92: . 
(1920) M. W. N.419;43 M.550; 2U.P.L.R. (P.O) 
118; 47 1, A, 33 (D. C.). , 
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take these documents ought to be looked tò, 

tomy mind they carry the matter” little 
further. Indeed some. discussion arose as 
to what wasthg true construction of the 
Despatch of the Secretary of State himself. 

This much, however, is cleay that the origi- 
nal proposal of the Commissioners was that 
‘the clause corresponding to cl. 12 should be 
“guits relating to or concerning land”, and 
that, on the other hand, when we come to cl. 
12 as finally enacted, those wide- words are 
-omitted, and the word “for” is used. Accord- 
ingly to my mind that would be an argu- 
ment that eventually the authorities did not 
intend "suits for-land" to have the wide 
meaning of "suits relating to or concerning 
land". So, too, in the Despatch itself, 


amtumat HASSANALLY v. PRAMROZ EDULJBE | pimsitaw, 
13. Busif contrary to the view, which I recent decision 


el. 17 whioh was ‘much relied on can be con- 


trasted with cl, 24. 


74. In the view which Itake of this case, it 
is unnecessary to decide the point of stare 
‘decisis which was advanced by the Ad- 
voeate-General for ths respondent. ‘He 


relied strongly upon the judgment in the: 


House of Lords ia Bourne v. Keane (55), as 
showing: that where-the construction of a 
Statute is doubtful and a particular cox- 
.struction has been adoptedover a long series 
of years, and titles to land have been . 
acquired in reliance upon those decisions, 
then speaking generally the Court will not 
overrule the previous course of decisions on 
the subject. If the Letters Patent related 
solely to Bombay, there’ would be much force 
in this contention. But the Letters Patent 
of Calcutta and Madras are in sukstantially . 
& similar form, and consequently it. 
is common ground that if the matter 
went to the Privy Council, it would 
have to be ‘decided not on stare decisis ` 
in Bombay or Oal&üfta but .on what 
-was the’-correct. view in the face of the 
conflicting decisions in the -various Courts, 
But, so far as this Court is concernéd, I 
think wemay atany rate weigh the past 
practice in Bombay against the-past practice 
in the Caleuta High Court, and that we 
should not disturb. Gur own practice, unless 
we are clearly convinced that it is founded 
on an ‘erroneous interpretation of the: 
Letters Patent, or unless a different decision 


is arrived’ at by their Lordships of the. 


Privy Council. At the present moment 


it is fair to say that titles have been’ 


shaken in a” large number of cases by the 
(55) (1919) A. C. 815; 89L. J. Oh. 17; 121 L. T. 426; 
63,8. J, 006; 9$ T. 1, R. 880. ' 
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in I ndia Spinning. Ê 
Weaving Cò, Lid. v. Climax Industrial 
Syndicate(1). "The present suits are instances 
of it. And ih this .connectio# 4 statement 
was put into show that during the last 
five years decrees for sale have been effected 
in some sixty different suits by the .Cém- 
missioner of land outside the jurisdiction. 
There must: be a still larger number of 
suits in which this Court has entertained 


mortgage proceedings relating to foreign ` 


land in which it. has become unnecessary 
to proceed to.a Court sale. 

75. Summarising; then, my conclusions 
on the whole case, I would. hold that just 
as the primary -elément in a mortgage 
is the debt and not the security,so the 
primary or substantial object of a mortgage 
suit is the payment of the debt, and that 
‘the sale sought for is merely ancillary to the 
main or final’ end, viz.,. the payment of, the 
mortgage debt. 
ment a mortgage suit of that nature’ is not 
.& suit for land within the meaning of cl. 12 
of the Letters Patent, any more than an ad- 
ministration suit is, If that opinion, which 


is in accordance with the past. practice of. . 


this Court for. some fifty-four. years Brice 
: to India Spinning & Weaving .Co , Ltd. 
Climax Industrial Syndicate: (1) is in fact 
erroneous, then I am content to err in com- 
- pany with Sir Charles’ Sargent, Sir Charles 
.Farran and Sir Basil’ Scott in "this Court, 
and I basjiéve i in company ‘with-Sir Lancelot 
Sanderson in the High Court of Oaleutta; 
.Further, as it would seem to me, the judg- 
ments of Sir Lawrence Jenkins and Sir 
Victor Coutts-Trotter support that' ‘practice, 
rather than the reverse. 

76. Accordingly, in my judgment, the 
‘first question submitted for our «decision 
ought to be answered in the negative. 

77. Having regard to the answer given 
to the first question submitted to us, it 
follows that in my judgment Questions 
- Nos. 2and '3'ought to be answered in thb 
affirmative, viz, “Yes under el. 1? of the 
Letters Patent." Thisis because* a part of 
‘the cause.of action arose in Bombay, viz., 
the creation of this suit mortgage by. the 
deposit there of the title-deeds of the land 
in question, and because the requisite leave 
was obtained from the Oourt under el, 12, 

78. As regards Question No. 2, another 
"argument was. advanced tous that even if 
fhe suit could not be maintained, under 
el. 12, it could “be maintained under the 
_ general equity jurisdiction which y we’ have 


4 


‘Consequently, in my judg- i 


e 
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inherited from the Bupreme Court, But in 
view of the provisions of cls, 11 and 12, I 
feel unable tgaccept thisview whichis large- 


“ly founded on the suggestion made by 


Fawcett, J., in Rajah Kotakal v. Malabar 
Témber Co. (35) which I have already dealt 
with (See para. 59). 

. 19. Another point under Question No. 2 
still remains, and it is this. {f, contrary 
to the view which I hold, the present 
suit was asuit for land within the meaning 
of cl. 12, then the further point arises 
whether the Court had not jurisdiction 
under cl. 12-by reason of the fact that the 
defendant at the time of. the commencement 
of the suit both dwelt and- carried on 
business within the limits of the ordinary 
original civil jurisdietion of this Court. 
This point depends on whether the last 
alternative under cl. 12 beginning with 


x 


the words “orif the defendant...sball dwell" 


_is & separate alternative, or whether it is 


dependent on the earlier alternative. be- 
ginning with the words “or inallothercases.” 
80. We thought this question important 
‘enough to require a further argument; and 
after giving my best attention to what has 
been urged, 1 would hold that the final 
alternative beginning with the words “or if 
the defendant...shal dwell” is a separate 
alternative, aud that accordingly Question 
No. 2 should be answered in the affirmative 
on this ground algo. In arriving at this 
conclusion I attach great im@ortance 
to the fact that in the first alternative 
dealing with land, the verb “situat- 
ed” is- carried on past the words “in all 
others cases" to the words "within the local 
limite”. Consequently, it seems to me that 
òn a natural grammatical construction, the 
clause runs: “If in the casegf suits for 
land...such land...shall be situated...within 
the'local limits...orif the defendant...shall 
dwell...within such limits.” In effect, there- 
fore, this would divide cl. 12 into two bran- 
chts made up of (a) jurisdiction re-subject 
matter, and (b) jurisdiction re-residence and 
place of business. The former would ap ply 
to suits for land where the property is within 
the jurisdiction, or in all other cases where 
the cause of action arises wholly or in part 
within the jurisdiction. The second branch 
woulé apply to jurisdiction in all cases 
where the defendant himself is within the 
jurisdiction. . 
* sy. The latter jurisdictionis not a novel 
jurisdiction, for it is similar to the jurisdic- 
tion givén by cl. 24 of the Supreme Court 


Charter of 1823 which directed that “the 
Supreme Court...stall have tuli power to 
hear and determine’ all suits and actions 
that may be brought against jhe inhabitanis 
of Bombay." It is true thaé cl. lz of the 
Letters Patent of 1862 would not bear that 
construction, foritis clear that there the 
alternative of residence is confined to suits 
other than those for land. Butthat clause 
was in any event substantially altered *By 
cl. 12 of the Letters Patent of 1865 which 
enable cases to be heard where only a part 
of the cause of action arose within the juris- 
diction, provided the leave of the Court 
was obtained. There is no such provision 
in the Letters Patent of 1862. And the 
distinct alteration in the wording of the 
1865 Letters Patent by making the last al- 
ternative an independent one beginning 
with the words “orif, isin striking con- 
trast to the Letters Patent of 1862 where 
this final "if" is not inserted. It was argued 
on behalf of the appellant, that tLis final. 
"if" was only inserted in the Letterg Patent 
of 1855 to prevent an awkward sounding 
sentence, but lam not prepared to accept 
thia as a sufficient explanation. T. : 
_,82. Nor asa matter of general principle 
does there seem to me anything wiong in 
a defendant thus being sued in the forum 
of the place where he lives or works, On 
ihe contrary prima facie he should be the 
last person to complain of this. Whether. 
if the suit relates to foreign land, all the 
relief claimed can be granted is another 
matter. But as regards relief im personam 


| there should be no difficulty. 


83. As regards authorities, Mr. Justice 
Candy in Balaram Bhaskarji v. Ramchandra 
Bhaskarji (43) has dealt with the construc- 
tion of cl. 12, and has stated that noargu- 
ment appears to have hitherto beeniadvanc- 
ed tothe effect that residence alone would 
give jurisdiction under this clause (see page 
920*), Butin Srinivasa Moorty v. Venkata 
Varada Ayyangar (56), Sir Arnold White 
appears jo have thought that residence 
alone would give jurisdiction (see page 2531). 

84. As exemplifying, however, the difti- 
culties caused by this clause, Mr. Justice 
Candy states in the former case at page 925* 
that theuniform praetice ofthe three High 
Courts of Bombay, Calcutta and Madras had 
been (inter alia) to construe the clause as 
giving jurisdiction to entertain a suit where 

art of the land was within theelecal limita. 

(50) 29 31. 239; 1 M. L. T. 71; 16 AL L. J. 238. 
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He doubted whether this wasa correet view 
of the clause, but was'not prepared,to ques- 
tion itafter the lapse of time. ln Govindial 
Bansilal v. Bansilal Motilal (42), Sir Norman 
Macleod and Mr, Justice Shab upheld this 
construction, and held that a partition suit 
would lie provided a pattofthe land was 
within the jurisdiction and the leave of the 
Court was obtained. I do not propose to 
say £nything further on this beyond what 
. Ihave stated (see paras. 61-62), except that 
this view demolishes to a large extent many 
of the arguments which were urged against 
the powers of this Court to carry into effect 
a mortgage-decree where the land is out- 
side the jurisdiction. Iu hisfinal speech 
Mr. Mulla for the mortgagor was forced to 
contend that the decision of Sir Norman 
Macleod and Mr. Justice Shah in Govindlal 
Bunsilal v. Bansilal Motilal (42) and the 
corresponding Calcutta decision were incor- 
rect, and the Court had no jurisdiction un- 
less ali the land was within the jurisdiction. 
And indeed it seems to me quite illogical 
to hold that this Court has jurisdiction in & 
partition action to pass decrees in rem affect- 
ing foreign laud merely because some other 
Jand is within the jurisdiction, and yet that 
it cannot deal with foreign land in a mort- 
gage suit eitherin personam or in rem, un- 
Jess some land within the jurisdiction is in- 
cluded. And this although a mortgage 
suit necessarily involves a contract or an 
equity, while a partition suit need involve 
neither, but be merely one between two 
absolute co owners. It does not, however, 


follow that because a Court can,hear 2 suit,” 


it must necessarily grant all the relief a 
plaintiff asks for. And it would be clearly 
impracticableefor this Court to pass effective 
decrees in rem affecting land in, say, Africa 
or France, whether the suit wasa partition 
.or any other suit, and whether or no any 
land within the jurisdiction was included. 
85. Since the arguments were concluded, 
mv brother Fawcett has obtained a copy of 
th- Despatch accompanying the Letters 
Pa cnt of 1865. But, for the reasons already 
givan as regards other documents of a simi- 
lar nature (see para. 72), I would hold it to 
be inadmissible in evidence. In any event it 
gives me no assistance. And it is clear that 
itcannot be contended thatthe alterations 
admittedly made by the Letters Patent of 
1865 were unim portant. 
giving jurisdiction with leave where part 
of the cause of action arises in Bombay must 
of itself account for a large number of ad- 
ditional sujts in our High Court every year, 
n support of the view which I take, I would 
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cite what Lord Halsbury has stated as to the 
danger of accepting even the opinion of ihe 
dratisman himeeli as to the meanjng of the 
documents he has drawn. In Hilder v. Dex- 
er (91; he saysas follows (pages. 477-784): — 

"..lhave more tham once had occasion 
to say that in construing a Statute I believe 
the worst person to construeit is the perego 
who is responsible for its drafting. He 
is very much disposed to confuse what he 
intended to do with the effect of the langu- 
age which infact has been employed. At 
the time he drafted the Statute, at all events, 
he may have been under the impression 
that he had given full effect to what was 
intended, but he may he mistaken in con- 
struing it afterwards just because what 
was in his mind was what was intended, 
though, perhaps, it was not done...1 was 
largely responsible for the language in 
which the enactment is conveyed,” 

This passage is also cited in Lord Birken- 
head's "Fourteen English Judges" at page 
337, i 

t6. Uuder all the circumstances, I do 
not feel bound by any past practice to 
adopt the mortgagor's views of the true 
construction of cl. 12 as regards residence. 
Thereis no force in the question of stare 
decisis, for titles will not be prejudiced by 
adopting what I consider to be the natural 
construction of this clause, even if it can 
be eaid that there isa definite decision on 
the pdint. On the contrary, titles will be 
assisted, if anything, as in the present case. 
And this construction may perhaps explain 
why Sir Norman Macleod in India Spinning 
d; Weaving Co., Ltd. v. Climax Industrial 
Syndicate (1) conceded thata jurisdiction 
in personam does exist even in.the case of 
foreign land. His real objection may have 
been that it did not exist if the defendant 
himself was outside the jurisdiction ag well 
as the lands in suit. 

87. As regards Questions Nos, 4 and 5, it 
was agreed by Counsel that they should be 
postponed until we had given gur decision 
on Questions Nos, 1, 2 and 3. In view of 
our decision on the first three questions, it 
is now unnecessary to decide Questions Neu, 
4 and 5. And should it be said that ordi- 
narily an Appellate Court should dete: mine 
allsubstantial questions in case there should 
be a further appeal to the Privy Council, my 
answer in the present case is that although 
this is the course which this Court ddopis 

497) (1902) A. C. 471; 71 L. J. Ch. 781, 87 L. T- 


311; 18 T. L. R. 800; 7 Com. Cas. 258; '51 W. R, 925: 
9 Manson 378. 
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e .. in anormal case, the present is an abnor- 
:malone. Our Bench of Judges is a small 
'Qne,and.,we have been mainly employed 
or.Several days in hearing what is after 
.all the .main question ' and one of the 

" ^ gregigst public importance, viz., Question 
~: Nol. Andowing to the lamentable death 
.  of,my brother Shah, it became necessary 
"to have that question re-argued before a 
larger.Bench.: And.there has been yet an- 


residence. Itisaccordingly not feasible— 

having regard to the interests of other 

. -litigants who are waiting to have their 

- cases heard—for us to devote the time of 

another Full Bench to decide these further 

. . questions, which, in the view we take, 

are now unnecessary for the purpose of 
deciding the- present suits. 

88. Accordingly, I would answer Questions 

Nos. 4and 5 by saying: “Unnecessary to 

decide”. I would. add that our answers to 


. Questions Nos. 1, 2and 3 are irrespective of , 


' ahy special legislation. such as the Dek- 
“khan Agriculturists' Relief Act. 

89. In conclusion, I would suggest the 
advisability of the Letters Patent being 
amended in such a way asto put at rest 
the, controversies on the true construc- 
tior of cl.12. This is, of course, a matter 
for others to decide, but the difficulties of 
cl. 12 are not. ‘confined to mortgage suits, 
and, in my judgment,it is not right. that 

: important commercial communities like 
“those in or dealing with Bombay should be 
' left in doubt as to their ordinary legal 
' remedies ia case of need, nor should titles 
to. land. be left, to depend on the true 
construction .of ill-drawn documents such 
as.cl. 12 of the Letters Patent, ` 
; Fawcett, J.—The first quession to be 
. determined is the meaning of the words “a ` 
suit, for land” in el. 12 of the Letters Patent. 
There is no doubt that primarily the natu- 
.ral,and ordinary: meaning of such an ex- 
. pression has to be looked at; and ifit is 
.. elear, then that” meaning must, be adopted. 
` inpependent of any other considerations. 
- But: unfortunately, the words have an 
ambiguity, which is sufficiently shown by 
the course of the decisions by the Courts in 


“a difference of opinion, which ranges from 
the view that the words mean a suit for ` 


the. recovery of, land to the view that it: 


meln$ a suit concerning, or relating, to, 
land. . A middle view that was for instance 


. m 
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1 
e - 


.jATIMBHAI HASSANALLY V, FRAMROZ EDODJEE DINSHAW. 
Vaghoji v. Camaji (19) and Sudamdih Coal .- 


other re-hearing on Question No: 2 and. 


India upon this question. There has been . 


favoured by Sir Lawrence J none in 
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Co. Lid: y. Empire Coaf*Co. Ltd. (17) was that 
regard.must be had fo the purpose and 
Substance of the suit to see.whether its 
operationupon the land is suffictent to bring 
it within the meaning of this expression. 
No doubta natural meaning of the word 
'for' is? 'for obtaining or reeovering' 60 


that the expression might be intended to , 


cover only suits .for the: recovery of land: 
But, on the other hand, the word '"for" 
undoubtedly also bears a meaning of 
"concerning or relating to, and, therefore, 
the opposite view is a legitimate one. 
Thus a suit for’ libel, wrongful dismissal, 
goods sold and delivered, Or infringement 
of copyright, obviously is nearer the latter 
meaning than the former. Even the learn- 
ed Advocate General on behalf of the 
respondent-plaintiff did not confine himself 
to asserting that the expression is limit- 
ed to suits for recovery of land, but alter- 
natively he urged .that it covers also 
‘suits which involve the question ob title 
to land, such as suits for damages for 
trespass to land. This clearly would ex- 
tend the primary, natural and ordinary 
meaning -0f the expression.. It is plain, 
therefore, that the Court must resort to 
other sources of information in order to 
decide what is the meaning of, the ex- 
pression, as used in el. 12 of the Letters 
Patent. Aslaid down by Lord Herschell in 
Bank of England v. .Vagliano (98) the Court 
should “in the first instance” see what is 
the natural meaning of the language used 


‘apart from any other consideration; but’ 


he guards himself by saying that this , 


is only the first step, and that he does not 
mean to say that resort may not be had 
to other aids to. construction in proper 
cases, a8 for instance to the previous state 
of the jaw, if a provision is “of doubtful 
import." It seems clear that the rales laid 
down for construing an obscure enactment 
in Hydem's case (59) are still good law, a8 
approved jn Salkeld v. Johnson. (60), 
‘Eastman Photograhic Materials Co., Lid. v. 
Comptroller Generai of Patents, Designs and 
Trademarks (52) and many other authorities, 
Just as a Oourt has power to examine 
“all the surrounding circumstances” to 
‘arrive, ab the true meaning and effect of 
a transaction Pus stated by the Privy Coun- 
« (58) (1891) A. O.' 107 at pp. 144, 145; 60 L.J. Q.B. 
145; 6£ L. T. 353; 39 W. R. 657; 55 J. P. 675. 

(5 o) (1584) 3 Qo. Rep. 7a; 76 E. R. 637. 

2 ©) 2 Ex. 256 at p, 272; 18 L. J. Ex, 89; 154 
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-cil in Baijnath Singh v. Vaily Maliomed 


Hajee (61) so a, Uourt, if it fimds that the 
meaning of a statutory provision is not 
clear in itself, can examine the surround- 


` ing cirewmstances that led to or accom- 


panied its enactment. But, in doing so, 
it must, of course, avéid assuming that a 
Codifying Act intended to leave the law 
unaltered, or “roaming over a vast number 
of* authorities in order to discover what 
the law was.” : ot 
2. The first thing, I think, to be con- 
sidered is whether any of the other’ pro- 
visions of the Letters Patent throw any 
light on the meaning of these words. In 
the arguments before us reference has in 
particular been made tocls.14 and 19 of 
the amended Letters Patent of 1865. Clause 
14 uses the expression “causes of action 
for Jand or other immoveable property,” 


-and excludes the power of the High Oourt. 


. in the case of a plaintiff having several 


causes of action against the defendant, to 
allow them to be joined together in one 
suit, ifthe causes of action are for land 
or other immoveable properly. I cannot 
gee* that this in any way assists us in dé- 
termining what is meant by a suit* for 
land. The expression ‘causes of action for 
land’ isin, one way an inaccurate one; it 
means what in ordinary parlance would 
be called a cause of action for a claim or 
suit. for land, just as ins. 10 of Act VIII 
of. 1859, referring to this question of joinder 


‘of several causes of action, it was more 


properly expressed by using the words “a 
claim for ‘the recovery of dand“ rather 
than &'cause of action for the recovery 
of land.” If, as I think they do, the 
words merely mean causes of action for 
a claim or suit for land or other immove- 
able property, then we are merely brought 
back to the same question, whatis meant 
by a suit for land? Clause 19 provides 
that "with respect to the law or equity 


"to be, applied to each. case coming before 


the said High Court," the law or.equity 
to beapplied was that. which would have 
been, applied, if the Letters Patent had 
not been issued. This, appliegiion of law 
or equity is to be made to each case 


“coming, before the Court, and the words. 


"coming before the Court" must surely 
mean "properly coming before the Court," 
so that it does not in any way purport* 

(61) 86 Int. Cas. 332; 3 R. 106 at p. 125; 27 Bom. 
L. R. 787; A. I. R. 1925 P. C. 75: 48 M. L. J. 339; 2 
O. W. N. 279; 3 Pat. L. R. 227; L, R. 6 A (P. O.) 57; 30 
C. W. N. 242 (P. O.). 4 
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to throw any light on the question cf e 


whether à particular suit does or does not 
come within the jurisdiction of the Couet. 


That is to be decidéd by'.the terms ef 


cl. 19; só far as thé Ordinary, Ogiginal 
Jurisdiction’ of this’ Court is ` cowcerned, 
The only other provision that.I think was 
referréd to in, argument in this contec- 
tión was cl. 37, which’ directs the Court 
in making its rules and orders for the 


purpose of régulating proceedings in civil. 


cases. to, bé guided as far as possible by 
the provisions of Act VIII of 1859, and 
those of any subséquent amending law. 
That section is only useful, so far as it 


.Shows that the'Code'of Civil Procedure, 


1859, was considéfed.as a suitable guide 
in thé matter of making’ thése rules. In 
cl. 37 of the Letters Patent of 1862 it was 
provided that the proceedings in civil 
suits of every desóéription in the High 
Court should be regulated by this Code 
of 1859. That went even further than the 
present cl. 37. This, however, is a point 
which. telates moré tothe question of the 
assistance that can be furnished by a con- 
sideration of analogous provisions of the 
Code of 1859 than to’ the question whe- 
ther any othér provision of the Letters 
Patent shows what is thé meaning of the 
expression. m ae 

3. The next sdurce of information which 
can pyoperly be looked at is what is general- 
ly expressed as Statutes in pari materia. 
Under this head, first of all, eomés s. 5 
of the Civil Procédüré Code, Act VIII of 
1859. Apart from. any use that may be 


made of the, Despstoh of the Secretary of , 


State forwarding ihe Letters Patent of the 


' High Court at Calcutta io thé Governor- 


General fù Council in May, 1862, it .is, I 
think. quite clear that the similarity .of the 
language used in 8.5 of thatAct te the lan- 
guage used in the. later cl. 12 of the Letters 
Patentóf1862 and 1865 shows that the latter 
must have ben mainly based upon the 


wording of this 8:5 of Act WIII of 1859. - 


Ii bas not in fact béen disputed before 
us that this is so, althoughI do not mean 
to exclude thé contention that thé méan- 
ing of the words 48 used in the Act of 


(1859 is nota propér basis for construing 


the subsequent cl. 12 of the Letters Patent. 
The connection bétween the two enactments 
bas been pointed out by Sir Lawrence Jen- 
king, then Chief Justice cf Calcutta in Sudar- 


. dth Coal Co., Lid. Y. Empire Coal Co. Lid. 


(17) and Ido not think I need add any- 


b4 


- thing on this subject, except to say that . 
‘this clearly modifies the view he took in 


-Vaghoj? v., Camaji (19) at page 258*, that 
the use of the expression “suit for land" 
in the Codg of 1859 throws no light on 
the u&g of the sume expression in the Letters 
Patent. Thetwo enactments cover identi- 
cal classes of cases, and they, at any rate, 
afford some ground for an initial pre- 
sumption that the expression “suit for 
land” as used in both enactments was in- 
tended to mean the same thing. It is, 
therefore, of considerable. importance to 
my mind to consider whether any light 
on the meaning of "suit for Jand" as used 
in s.5 of Act VIII of 1859is thrown by 
any other part of that Act, 
of alls. 10, which refers to a claim forthe 
recovery. of land, -and this leads to the 
obvious consideration that, if the Legis- 
lature had intended a suit for land to be 
identical with & suit for the recovery of 
land, then the latter expression would 
have been used in s. 5. 

4. The next relevant section is, I think, 
8.26. In head 5 of this section reference 
is made to aclaim for land or for any in- 
terest in land. That, in my opinion, points 
to the words “suit for land” including a suit 
for any interest in the land. Section 33 
is an important section. It provided that 
“if-the claim relate to land or other: im- 
moveable property” and it appears to the 
Court that such land or other property is 


' not situate within the limita of the Court’s 


‘on the other hand, 


‘jurisdiction; then the“‘Court shall return the 


plaint to the plaintiff in order to its being 
presented in proper Court." This, at any 
rate at first.sight, seems to imply that 
the Legislature considered that any suit 
relating to land was a suit forland. But, 
it may be said: that 
s. 192 ‘shows that the relation to land 
must be substantial, for that section would 
coyer cases of a suit for specific perform- 
ance of a contract relating to immoveable 
property, where the plaintiff framed his 


suit so as merely to ask for specific per- - 


formance or for damages for breach of 
contract. Buf certainly the use of these 
words “relates to land", in s. 33, to my 
mind, Shows that the Legislature intended 
to: pute a wide rather than ‘a narrow mean- 
ing: Spoon the words "suit for land". This 


was repealed by s. 1 of Act XXIII, 


of 1861, but its substance was re-enacted 
ns. 3 of that Aot. eos says that; 
"Fuge of 79 B, Tia] É 
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“in my opinion, 


We have first - 


‘tioned. Ins, 190,for instance, 


` by the Bombay High Court. 
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“Tf it appear to the Court in any case 
relating to land or other immoveable pro- 
perty that such land or.other property is 
not situate within the limits of the juris- 
diction of the Court,......... the Court shall 
return the plaint to the plaintfff in order 
to its being presented in the proper 
Court.” * 

This praetically re-enaets what was said 
regarding this in the old s. 33, and the 
fact that ib was re-enacted in this form, * 
shows that these words 
‘relating to’ were advisedly used by the 


- Legislature, and that their appearance in 


8.33 cannot properly be attributed mere- 
ly to bad drafting, as the learned Advo- 
cate-General suggested. On the other hand, 
there are, undoubtedly, provisions such as 
ss. 190, 223 and 224 which can be relied 
upon assupporting the contention that a 


` guit for land means a suit for the recovery 
of land. The latter two sections were re- 


ferred to by the Judges in Yenkoba Balshet 
Kasar v. Rambhaji (27) where it, was de- ` 
cided that a suit for recovery of mort- 


gage debt by sale of the mortgaged pro- 


perty was not a suit for land within the 


“meaning of 8.5 of the Codeof 1859. “But 


these sections obviously contemplate a suit 
where the relief asked for is delivery of 
land or other immoveable property, and I 


do not think that it is fair to say (es- 


pecially in view of 8.33 ofthe same Act) 
that they suffice to show that a suit for 
land was intended to be confined merely. 
to a suit for recovery .of land—a view 
which has, in fact, been given up even 
in this Oodrt, as I have already men- 
it is not a 
necessary construction that the Legisla- 
ture meant that every suit “for land must 


` þe for the recovery of whole or part of such 


land; and in any case these sections, do not 
come into such close relation with s. 5 of the 
Act as a. 33 does. Section 33 directly relates 
to the question of jurisdiction, and the 
two sections obviously have to be read 
together. “To my mind, therefore, the 
Judges in Yenkoba's. case (27) put 
undue.weight upon the provisions of 
88. 223 and 224, and itseems to me that 
the.contrary decision of the Calcutta High 
Court in In the matter of the petition of S. J. 


, Leslie (38) which is' reproduced in Naluin 


Lakshimikantam v. Krishnaswamy Muda- 
liar (44) is a sounder view than that taken 
The reference 
which the Bombay decision makes to the 
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powersof the Court, of Chancery in England 


~ Gan better bs considered later in fonnection 


with the similar reference to those powers. 
(o the case’ of -Holkar v. Dadabhat Cursetji 
25). a 


fully be referred to in connection with 
the meaning of this expression is the Indian 


- Limitation Act XIV of 1859. Clause 12 


of 's. l.of that Act. provided for suits 


for the recovery, of immoveablé property or., 


of any interest in immoveable property to 
which no other provision of that Act applied, 
aad it was held by the Bengal High Court 
in Surwan Hossein v. Shahzadah Golam 
Mahomed (62) that a suit brought to en- 


forcé a security against land was a suit for, 


recovery of an interest in immovaable pro- 
perty within the meaning of this clause. 


That view was also taken by the Madras. 


and Bombay High Courts, and this decision 
was relied upon by the Bengal High Court 
in In the matter of the petition of S. J. Leslie 
(38). “It helps to show that the Legislature 
in 1859 intended to include suits for an in- 


terest in immoveable property in the ex-: 
presBion “suit for land” and: that these” 


words might cover a suit like a-suit for a 
mortgage to recover his debt by sale of the 
mortgaged property. 


- 6. It is, no doubt, true that the words” 
as used in s. 33 of Act. 


. VIILof 1859 ands. 3 of Act XXIII of 1809 Bangafand formed the existing Regulations 


‘relating to’ 


are very wide, and-that the Legislature 
could have drafted both ss. 5 and 33 


to show more plainly what really was in-^ 


tended. But, in may opinion, if is at any 
rate clear that the Legislature in the Code 
of 1859 did iptend to use,the expression 
‘suit for land’ 


ing regard to the expression ‘suit for land’ 
being the main one used and the expression, 
suit ‘relating to land ' being the subsidiary 
one tised, I think it was open to the Court to 
rule that a suit, in order to be one for land, 
should relate tothe land in the Sense that 
the relief sought for from the Court was 
guchas would directly operate upon the 
land and affect the control or possession of 
that land. And from early days it was laid 
dowh, at any rate by the Calcutta High 
Court, that it did not follow that every suit 
that had reference to land was a suit for 


land: see Juggodumba Dossee v. Puddomoney ` 
Í have already referred to,the . 


‘Dossee (33). 
somewhat similar view of Sir Lawrence 


“(62) 9 W. R. 170; B.L, Ry Sup. Vol, 879, > . 


9. Another Act which, I think, can use-. 


in a wide' rather than a., 
narrow meaning. On the other hand, hav-- 


Jenkins in- Vaghoji v.-Camaji (19) and 
Sudamdih Coal Co., Ltd, v. Empire Coal Ch., 
Ltd. (17). The Courts could, èn my opinion, 
harmonise the two expression’ in this man- 
ner under the ordinary principle * that 
-Statutes should be construed so.as to make 
the different parts of.it consistent as fas as 
"possible. : 


7. I would also point out that this ex- 
pression ‘about suits relating to land was 


not a new onein this connection. : It appears’ 
‘in Lord Cornwallis's Bengal Code of Regu- 
. lations, which were drawn up in 1793 under 


the powers that had baen conferred in the 


. às ° 


Regulating Act of 1773 (33 Geo. III, e. 52) 


and the subsequent Act of 1781 (21 Geo. LI, 
e. 70), which are referred to in QOCowell's 
“ Courts and Legislative. Authorities in 
India," pages 60 and 61. As is stated in 
Oowell at page 109, Lord Cornwallia, when 
he came out to India. as Governor-General 
in 1786, "brought with him instructions 
from the Court of Directors; dictated with 
a view to carry out the object of Parliament, 
which was, in the words of the Act, 'to 


establish permanent rules for the settle- ` 


. ment and collection of the revenue, and for: 


the administration of justice founded on the 


- ancient laws and local usages of the coun- 
Accordingly, as stated at page 111, ` 


AJI 


try. . 
in 1793, “he established a complete system 
of judicature throughout the Presidency of, 


into a regular Code." 


."&. The original jurisdiction of the Civil ` 


Courts that were established under this 
Code is defined in s. 8 of Regulation III of 
1793, as follows :— 


"The Ziljah and City Courts respectively ` 


are empowered, to take. cognizance of all . 


suits and complaints respecting the succes- 
sion or right to real or personal property, 


.land-rents, revenues, debts, accounts, con- 
e 


tracts, partnerships, marriage, caste, claims 


-to damages for injuries, and ggnerally of 
all suits and complaints of a civil nature in ` 

' which the defendant may come within any 
"of the descriptions of persons mentioned in 


s. 7, provided the landed, or other real 


property to which the suit or complaint : 
“may relate shall be situated, or in alleother ` 


cases the cause ofaction shall have arjsen 


"pr the defendant at the time when the sujs 
may be commenced shall reside, as a fixed: ` 


inhabitant, within the limits or Zillah or 


City over: which their jurisdiction may 
extend.” de "UP WS 
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It will be noticed that the relevant words 
used are “banded or other real property to 
which the sujt or complaint may relate." 
Som more details as to the arrangements 
for the “administration of justice in the 
Bengal Presidency in 1780 and thereafter 
aregiven in Vol, I of Morley's “ Analytical 
Digest,” published i in 1850. The introduc- 
tion at p. xxxix relates the well-known inci- 
dent of Sir Elijah Impey, the Chief Justice 
of the Supreme Court having been appoint- 
ed by Warren Hastings to be Chief of 
the Court of Sudder Dewanny Adawlut that 
he had established and refers to records 
showing that he declined appropriating to 
himself “any part of the salary annexed to 
the office of Judge of the Sudder Dewanny 
Adawlut until the pleasure of the Lord 
Chancellor should be known,” as sufficient- 
ly refuting Macaulay's well-known virulent 
accusation against him. He goes on to 


Bay: are, 

.“Sir Elijah, in fulfilment of the duties 
which devolved upon him by virtue of his 
new office, and without any remuneration, 
prepared a series of Regulations for the 
guidance of the Civil Courts which he sub- 
mitted to Government in November, 1780. 
They were approved of by that body, and 
were afterwards incorporated, with addi- 


tions and amendments, in a revised Code. 


passed in 1781, which was translated into 
the Persian and Bengali languages." * 


tions and functions of the ‚Courts in quee- 
tion. It seems to me a reasonable inference 
that this s 8 of Regulation IIL of 1793 was 
based upon Impey’s Regulations of 1780 
that I have just mentioned. 

9. Lord Cornwallis'a Code formed a model 
for similar Regulations in the two other 
Presideneies, Madras and Bombay. As 
stated in Cowell at pages 123 and Ta, “in 
the Madras Presidency it appears that the 
Adawlut ‘system framed upon the plan of 
Lord Cornwallis adopted in Bengal, was 
introduced in the year 1802." : The Madras 

* Regulation II of 1802 for establishing and 
defining the jurisdiction of the Courts of 
the Adawlut in Madras and the Madres 
Presidency contains a 8. 5, which is almost 
an exact re-production of s, 8 of Bengal 
Regulation III of 1793 and contains the 
game,words :— 

“ Provided the landed or other real pro- 
perty to which the suit or complaint may 


. yelate shall be situated, orin all other cases, 


gbe cause of acticn skall have arisen, or the 


defendantat the time when the suit may 
be commenced shall reside as a fixed in- 
"habitant within the limit& of the Zillah 
over which their jurisdiction may extend.” 

. Asto Bombay, Cowell says (page 125):— 

“ With regard to he Adawlut system in 
the Bombay Presidency, it appears that the 
Court of Directors in 1794 transmitted to, 
the Government of that Presidency a copy e * 
of the Regulations proposed by Lord Gorn- 
wallis fer the internal Government of (hé 
Bengal Provinces : and eventually Courts of 
Civil and Criminal Judicature were con- 
stituted by the Bombay Government on 
principles similar to those on which tlie 
Courts in the Presidency of Bengal had beer 
established.” 

Section 7 of Regulation III of 1799, which’ 
established a Oivil Court in Salsette, cori- 
tained the same, provisions ass. 8 of Bengal 
Regulation ILI of 1793, so as to give that 
Court jurisdiction :— 

“ Genérally of all suits and coniplaigts, of 
a civil nature ia which the defendant. may. 
come within’ the description of persons: 
mentioned i in, s. 6, Dues tlie landes, or 


: of Sálsette." 
He then gives details about the jurisdic- | 


Similarly, in Regulation , I of 1860 estab- 
lishing a Civil Court in Surat, ‘there was in 
8. 7 a provision in the same language as to 
“the landed or other real property to which 
the suit or complaint may relate" having to 
' be situated within the limits of the Court's 
Jüriadicton: 

10, As to Bengal, I would add that the 
provisions of s. 8 of Bengal Regulation III 
of 1793 were also extended to Benáres and 
the Ceded Provinces by s. 7 of Bengal 
Regulation VII of 1795, ands. 5 of Bengai 
RegulationelI of 1803. Section 9 of Bengal 
Regulation V of 1831, extending. the powers. 
of Munsifs and Sudder Ameens inthe trial 
‘of civil suits, also re-produced the provi-. 
sions of s. 8 of Bengal Regulation III of 
1793. It is to be noted that the Bengul ` 
and Madras enactments that I have men- 
'tioned remained in force at any rate up to 

“tha enactment of the Code of Civil. Pro: - 
cedure; Act VIII of 1859, and they were not; 
actually repealed till Act X of 1861 was ` 
passed. As regards Bombay, the Regula- 
tions of 1799 and 1800 that I haye referred 


&tone's Oode of 1827." Saction 91 of Bom- 

. bay Regulation IT of 1827 gava jurisdiction 

“to the Civil Udurts in all original suits and 

complaints subject to certain limitations. 

One of theseis in the ‘second clause which 
Tuns.asfollows:~ °° B 

; *' Provided that in the case of immoveable 

. Property it is situatéd within the. Zillah, 

* and that in other’ cases the cause of action 

- Bhall have arisen, ór.the defendant, when 

ths suit.commenced, shall have resided as a 

fixed inhabitant within its limits," © s 

“This is obyiously based on the former 

provisions that I have mentioned, but the 

words, "in the case of immoveable pro- 
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s 2lof Regulation II. of 
have drawn attention, This particular 
section (except a part which does not bear 
on the question under consideration) re- 
mained in force till it was repealed by Acti 


`X of 1861. Thus throughout the *whole of 


the Company's territories from the com- 
mencement of the nineteenth century to 
1859, the Civil Courts could only entertain 


suits relating to land, if the land was situate ' 


within the local limits of their jurisdiction. 
In addition to this we find that the expres- 


* sion “landed or other real property to which 


perty" ‘are substituted for "relating to: 


immoveaàble property.” They ‘do not 
make any material change. It is to be 
noted, howevér, that under s. 31 of Regula- 
: tion XVII of 1827 the Collector was given 
.& yery extensive jurisdiction in regard to 
guita for thé’ possession of land and con- 
fected disputes, and provision was made 


. for transfer of all original ‘suits on those 


subjects to the Collector. 
"dà: Itig of somé.interest to.note in regard 

- to this question,that.the Indian Law @om- 
MISS 

` fb tho Governor-General of India, dated 

July 2, 1842, which is.at pages 503 to 530 of 

the’ Volume containing "Copies of the 
Special Reports of the Indian Law Com- 
missioners," printed under the authority of 
he. House of ‘Commons in 1843, state as 
follows:— 

“By the Code of 1827, civil jurisdiction 
over a certain class of suits, those relating 
fö land, was given to the Collectors of 
Tevenüe, théir assistants and head native 
officers; and by a very wide construction put 
"upon this part of the Code, the’ entire 
.GogniZance of every suit having the most 

_.¥émote connection with land, was’ taken 
Bay from the Zillah Courts, and transfer- 
Ted.to the Collectors. -A limit has, however, 
"been put to this very extensiveejurisdiction 

‘by Act XVI of 1838, and the Revenue 
"Officers are now confined’ to, first, giving 

. possession of lands or the like to any party 
‘forcibly dispossessed of the same, ifa plaint 

"be preferred within six months of the date 
of dis possession.” j 

“This Act XVI of 1838 contained provi- 





ioners,’ in para: 82 of their Report 


E 


sions corresponding to those of the existing* 


-Mamlatdars’ Courts Act, Bom. II of 1906, so 
hat the jurisdiction of the Civil. Courts 
would -then depend on the provisions of 


was also adopted by 


the suit may relate” 
| Governor-General in 


legislation of the 


Council. For,in Act No. IX of 1814 of the . 


Governor-General in Council; which applies 
to the three Presidencies of Bengal, Madras 
and Bombay, 8. 3 gave jurisdiction to 
Sudder Ameens “to take cognizance’ of all 
such suite as are mentioned in 8. 1 of this 
Act: provided the landed or other real, pro- 
perty to which the suit may relate shall be 
situated, or in all other cases the cause ‘of 
action, shall have arisen, or the defendant 
at the time when the suit may be commenc- 


- ed shall reside as a fixed inhabitant, within 


the limits of such local ‘jurisdiction as 
aforesaid.” This Act has additional weight 
from the fact that it was presumably draft- 


ed by.the Indian Law Commissioners, who . 


were appointed in 1833 by the Oharter Act 
of that year, 3 & 4 Will, 1V, c. 85, and, ab is 
well-known, Macaulay was a member ‘of 
that Commission.. I. may refer in this con- 
nection to Ilbert's “Government of Indis, 
First Edition, pages 39 and 90. That this 
Commission was responsible for the draft 
is shown by a reference to this-proposal in 
regard to. the Sudder Ameeus in para. 
89 of thé Report submitted by them dated 
July 2, 1842, published at page 814 of the 
* Copies of the Special Reports of.the ndian 
Law Commissioners,” which were published 
under the orders of the House of Gom- 
mons in 1843. This’ paragraph refers 
to a Report of December 4, 1841, on the 
subject, which I have not been able to 
obtain, That the Indian Legislature should. 


have adopted this expression ‘relating’ to’ 


supplies at any rate a reasonable basis for 
the view that the Code of 1854 used the ex- 
pression ‘suit for land’ ina sense approxi- 
mating’ more to the words ‘auit relating to 
land’ than to the words ‘a suit for the, rẹ- 
covery of land’. TN S 

*12.' Inext'comeé to what may be called 
historical considerations bearing on „the 

. zi e 


1827, to which f ` 
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and the Letters Patent. In ‘the case of 
IRólkar v.* Dadubhai Cursetji (25) which 


. has been overruled by the Full Bench in 
| India Spinning & Weaving Co, Ld. v. 


Climat Industrial Syndicate (1), the main 
consideration which led the Court to decide 
that this Court had jurisdiction to entertain 
a suit for specific performance of an agree- 
ment madé in Bombay but relating to land 


. situate outside the original jurisdiction of 
“the . High, Court, was that the Court . of 


Equity in England would have entertained 
the suit, and that it could not have been 


. intended by the framers of .the Letters 
' Patent, who were presumably English law- 


yers, to exclude suits in personam as well as 
guitsin rem from the jurisdiction of the 
‘High Courts. As held by Sir Lawrence 


Jenkins in Vaghoji v. Camaji (19) this was 


Sir Charles Sargent’s ratio decidendi. Hol- 
kar's case (29) treats the. question of what 
was the intention of the framers of the: 
Charter as the most important considera- 


' tion; and I, therefore, propose to give in 


' 384 42 L. J. P. 


some detail the history leading up to the 
enactment of the Code of 1859 and the issue 
of the Letters Patent of 1862. I scarcely 


.need cite specific authority for doing this; 


butas instances where the Privy. Council 
"has examined the course of legislation and 


: the history of the matter in order to as- 


certain the intention of the Legislature, I 
may refer to Brown v. MeLachlan (63) and 
Maha Prasad Singh v. Ramani Mohan Singh 
(64). Ae to India the provisions of s. 57 of 
the Indian Evidence Act specifically allow 


' thé Court to refer for its aid to appropriate 
- + books or documents of reference “on all 
". matters of publie history". 


In the first 
‘instance, I shall endeavour to fimit my 
references to the case of documents which 
can without challenge be legitimately re- 
sorted to. I think the first thing to be 
emphasised in considering this history. is 
the intention eof the Government, which 
succeeded tte East India Company, to 
‘amalgamate the two Courts that up to then 


“had existed in each of the three Presidency 


towns, viz, (1) the Supreme Court, and (2) 
the Sudder Dewanny Adawlut, which was 
the High Court for the Company's Courts 


(63) 41872) 4 P. C. 513 at p. 570; 9 Moo. P. C. (x. s.) 
O. 18; 21 W. R. 277. : 
(64) 25 Ind. Cas. 451; 411. A. 197; 16 Bom. L.R. 
824; 18 O. W. N. 994; 16 M_L. T.105; (1914) M. W. N: 
“565: 1 L. W. 619; 20 C, L. J, 231; 27 M. L. J. 459; 49 O. 
116 (P. O). 
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“in the mofussil. There is plenty of material 
to show ethat. Thus “in the Imperial 
Gazetteer of India, Vol. IV, Edition 1909, at 
page 146, itis stated thatthe present system 
may be said to have’ been inaugurated by 
the passing of the Indian High Oourts 
Act, 1861.and in 1862 it had been urged 
upon the Parliamentary Committee for 
East Indian affairs that it was desirable 
“that the Supreme and Sadar Courts *in 
each Presidency should be consolidated ‘so 
'as-to unite the legal training of the English 

‘lawyers who sabin the one with the inti- 
mate knowledge of native customs, habits 
and laws possessed by the civil servants who 
presided over the other.” A similar state- 
ment will be found in Cowell's “Courts and 
Legislative Authorities in India”, 3rd Edi- 
tion, at pages 160 and 161; but the proposal 
had been started long before 1852. Thus the 
Indian Law Commissioners’ Reports of 1847, 
printed under the orders of the House of 
Commons, contains at pages 630 to 633 a 
draft by that Commission of what was éhen 
known as: the Lex Loci Act, s. 8 of which 
states as follows: — : . 

^. "And whereas it is probable that a High 
Court of Appeal will be established at Cal- 
cutta or at each of the three Presidencies 
which willsupersede all the functions where- 
by the several Supreme Courtsand Sudder 

: Courts now correct the decisions and control 
the proceedings of the inferior Oourts: but 
it is uncertain how much time may elapse 
before such High Court of Appeal ‘can ‘be 
established: it is, therefore, hereby enact- 
ed...” . i 


Cowell at page 161 states that Sir Charles 


Wood actually introduced a Hill in 1853 in’ 


which “he was anxious to include a provision 
for effecting that object and to empower Her 
Majesty to issue her Charter for the -estab- 
lishment of a United Court. But the 
members of the Indian Law Commission, 
though they approved of the proposed 
change, thought that it would be useless to 
attempt to unite the Courts till the Codes 
of Procedure were established. A Royal 
Commission, however, was issued to obtain 
the basis on which the forms of procedure 
could be framed.” l 


This refers to the enactment of the Govern- 
ment of India Act of 1853, 16 & 17 Vic, 
* c. 95, s. 28 of which provided for the ap- 
pointment ofa body of English Commis- 
sioners, with instructions to examine and 
consider the recommendations of the Indian 
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Law Commissioners. This is mentioned in 
Jlbert's Government of India, Edition 1898, 
page 95. According toa footnote on that page 
. the Commissioners, who included Lord 
Romilly and Sir John Jervis (Chief Justice 
of Common Pleas), were instructed in 1853 
to consider, specially the preparation of .a 
simple and uniform Code of procedure for 
e Indian Courts, and the amalgamation of the 
Supteme and Sudder Oourts. They sub- 
mitted various reports, which were printed 
under the authority of Parliament. ' Their 
first and fourth reports refer particularly 
to this question of amalgamation of the 


two Courts in each Presidency town, and- 


contain certain drafts which are clearly 
their proposals for what became s.5 of the 
Code of 1859 and cl. 12 of the Letters Patent. 


I do not for the present consider these. 


drafts, as a doubt has been raised whether 
they can be looked at or not; but I think 
the reports made by a statutory -body ap- 
pointed for the particular purpose I have 
mentioned are documents, which afford the 
most accurate information available as to 
. the defects of the prior system and pro- 
. posals for its amelioration. I think that, 
having regard to the remarks of the Earl of 
Halsbury in Eastman Photographic Materials 
Co. Ltd. v. Comptroller-General of Patents, 
. Designs and Trademarks (52), there is clear 


authority for looking at such reports, which’ 


: also come under the worde “appropriate 
books or documents of reference" in s. 57 of 
the Indian Evidence Act. In footnote (g) at 

. page 140 of Hardeastle's Statutory Law, 3rd 
Edition, are given further instances where 


| Buch reporte of statutory commissions have 


been-looked atand considered by the Courts, 
and it certainly would be difficult ta find 
any more accurate source of information as 
to what was really the intention at any rate 
of the English Commissioners, whose report. 
would necessarily have very great weight 
' ih the decision of the Government on 
matters about which the Commissioners 
were authorised to'advise Her Majesty. As 
stated in Cowell at -page 160, there was a 
clear intention to have a uniform criminal 
law, a uniform system of Courts of civil and 
criminal procedure, and in the end as far 
as practicable a uniform civil law and. 
equal liability to the jurisdiction. This 
helps to bring out the close connection 
between the Code of Civil Procedure of 
1859 and the issue of the Letters Patent of 
1862. Another point that should: be men- 
- tione is the probability that the framers of 
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those enactments would be influenced not so 


much by thelawin Eagland gs by aconsidera- . 


tion of what was desirable fon India, having 
regard tothe system already" iu operation 
there. As already ‘mentioned, the Jadian 
Law Commissioners had directed ‘their 
attention tothe question of jurisdietiog of 
the Civil Courts of the Company, and it 
. had been re-enacted by Act IX of 1844 
that suits relating to land had to be brought 
in the Court within the limits ot which 
-that land was situated. This is a con- 
sideration which, I think, should not be 
overlooked; and it seems to me extremely 
probable that in defining the Original Civil 
Jurisdiction of the High ‘Court this would 
be given considerable weight. There 
would, infact, be the intention that the 
High Court should have a similar jurisdic- 
tion in all respects to that which the 
Code of 1859 prescribed inregard to Mofus- 
sil Courts. : 
13. Another very important considera- 
tion is that history shows clearly that there 
was an intention to curtail the jurisdiction 
.of the Supreme Court and definitely define 
the jurisdiction that the High Court might 
exercise. 
been very, considerable controversies as to 
the extent of thejurisdiction of the Supreme 
Court, which Macaulay ‘in his essay on 
Warren Hastings refers to as "immense 
and undefined.” He draws a vivid picture 
(which is reproduced ‘in Cowell at page 50) 
of the Rule of the Supreme Court amount- 
ing toa reign of terror. This, of course, 
refers to the early disputes which arose 
between the Bengal ‘Government and the 
Supreme Court of Calcutta, which are men- 
` tioned atepages 46 to 49 of Cowell's work, 
Somewhat similar disputes in the Bombay 
Presidency are mentioned at pages 94 and 
95, and there was a decision of the Privy 
Council reported in Knapp's Privy Council 
"Reports, Vol. I, page I, which went against 
the Supreme Court. The Indian Law Com- 
missioners had not beenidlein the matter, 
They had considered the questionof the pro- 
cedute inthe Supreme Uourts, and as a 
result of their reports and proposals various 
Acts were passed such as No. VII of 1844 
for improving the Law of Evidence, No. VI 
of 1854 to amend the practice and course 
eof proceeding on the Equity side, ot the 
Supreme Courts, No. V of 1855 to assimilate 
the process of execution of all sides of 
the Supreme Courts, and No. VI of 1855 
“to extend the operation and regulate the 
t x " . e 


x cs 


There had, as is well-known, | 


mY 


e d) à 


mode .of executing writs of . execution in 
'.&he Supreme Courts. In many respects the 


‘aw of India became then ahead of the 


‘Law of England, andasa ‘further instance 
Jof this- I may refer tos. 37 of Act IX ‘of 
“1850, under which the Judges of the Courts 
vofSmall Causes in Calcutta, Madras and 


_ “Bombay ware empowered to’ determine all 


‘‘questions.as well of fact, as of law or equity, 
in all cases which they had anthority to 
try. Similarly, 8. 38 of Act VI of” 1854 
empowered ,the’ Supreme Courts gn itg 

quity side to determine a legal title or 
right ofa party that otherwise might have 
to, -be established “in a separate proceeding 
at law. Thus the Supreme Courts were 
placed in some respects in a better position 
than,Courts of Equity in England. It was 
not, I believe, until the Judicature Act 
of 1873 that there. was statutory authority 
for the Courts in England to administer 
law and equity concurrently. On the other 
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obvious inclination on thé part of that Court 
to proceed upon the fhaxim that a good 
Judge should seek to extend the Court's 


jurisdiction and, therefore, to. narrow.the . 
class of suits im rem and exterd the class: 


Ofsuitg in personam, (cf., the remark of 
‘Lord -Herschell in*British South Africa Co. 
v. Companhia de Mocambique (18) that “the 
Courts of Equity...were in early days, at 


all events, keen to supplement the defi- 


ciencies ofthe Common Law," etc) "This 
is, Lthink, well shown by the’ reasoning 
‘under which the Courts of Chancery held 
that a foreclosure suit is not a suit in rëm 
but a suit in personam, contrary to-the view 
which has the authority of the House of Lords 
in Pugh v. Heath (65) that such suits were 
clearly suits in regard to immoveable pro- 
perty underthe Limitation Act: and Mr, 
Westlake in his International Law, s. 174, 
has declined to tréat such cases as properly 
falling under the head of suits in persona. 
Therefore, in my opinion, the reasoning of 
Sir Charles Sargent is not correct.» The 


framers of the Charter -no doubt were, as ` 
he says, English lawyers; but they were 


also proceeding upon the views of €om- 


missioners who were not only English law-. 


yers but were members of the Civil Ser- 
vices appointed in India, as mentioned in 
a footnote at page 90 of Ilbert's Govern- 
mentof India. ` i N 
- 14. Regarding.the drafts of the English 
Law Commissioners that I have referred 


.to, I strongly urge that they ouglt to be 


taken into consideration. In Hastaman Pho- 
tographic Materials Co. Ltd., v. Comptrolter 
General of Patent Designs & Trademarks 
(52) Lord Halsbury at pages 574 and 575* 
considers the report of the Commissioners 
there referred to, not only in regard to the 


defects of the then Act'but.also in regard to: 


the proposals that they made for its amend- 
ment. This includes the passage in -the 


report—“We.think, therefore, that geogra- . 


phieal names ought only to be permitted 
where they clearly could not ‘be regarded 
as indicative ofthe place of manufacture 
or sale,"—and the further proposals that 
follow.: I cannot see any substantial differ- 
ence ‘between a proposal made in that way 
in the report, and a proposal in an attached 
draft, except that the latter is in fact a 
more accurate expression of what is pro- 
osed. To shut one's eyes to what is a pub- 


(65) (1882) 7 A. O. 235; 51 L. J. Q. B.367; 46 ©. T. 
321; 30 W. É. 553. x k * 
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lished historical fact, viz., that a statutory 
body of Commissioners made a cestain pro- 


posal, which was the basis at any rate for 
consideration when a. proposed enactment 


Was before the Government, seems to. me 


to be contráry to common sense; and al- 
though there may be 4 doubt as to the 
admissibility of such considerations in Eng- 
. land, it does not follow that the law in, India 
fs th game. It is pointed out by Sir John 
Woodroffe in Englishman Ltd. v. Lajpat Rai 
(66) that e. 57 of the, Indian -Evidence Act 
in allowing reference to matters of public 


‘history is wider than [the corresponding : 


England Law. It has no doubt been ‘ruled 
-by the Privy Council that the proceedings of 


the Indian Legislature should not be look-- 
cies of India.” 


ed "atas affording any guidance as to the 
meaning ofan Indian enactment; but the 
‘considerations that have led to this: view in 
regard to the. proceedings of Legislative 
bodies, such as that there are three estates 


of the realm, do not equally apply to the 


.case of an enactment by-the Crown, especial- 
‘ly where the statement of intention is 
made by/a statutory body of Commissioners. 
They» were appointed to make próposals for 


the consideration of the Government and the, 


actual proposals that they made are matters 


of public history, available by reference to. 
Publications by” Her Majesty's Pana 
which" 


l Messrs. Eyre and, Spottiswoode, 
were presented to both Houses of Parlia- 
ment by.command of Her Majesty. I sub- 


. mit that the drafts in question are admissi- 


-Dle for consideration in connection with the 


construction of cl. 12 of the Letters Patent : 
and s.5o0f the Code ‘of 1859, though, of: 


course, I donot mean that they are con- 
clusive evidence of the intention of the final 
enactments, 

15. The fourth Report of the Commis- 
sioners was published in 1856. The first 


paragraph: of this Report refers to their first: 
. Repert, in which they had prepared and' 


gübmitted to Her Majesty. 


“A “plan for the amalgamatien of the 
Supreme and Sudder Courts at Calcutta ' 


as well as a simple: and uniform Code of 
Civil ‘and Criminal Procedure applicable 
| both to the High Court so formed and to all 
inférior Courts: within the. limits of its 
jurisdiction.” x 

Their third Report, as there mentioned, 
comprised similar proposals.in regard to the. 
North Western Proviuces of the Presidency 

(66) 6 Ind. Cas. 81; 37 0.760 at p. 787; 14 C, W. N. 
. 3. i t “ v; zu 
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of Bengal.- They then say.— 

“We have received instructions fon the 
Commissioners for the Affairs ‘of India? 
directing us to apply ourselves to the pre- 
paration of a Reportfor Madras and Bom- ' 
bay similar to that which we haveatready . 
submitted for Bengal, with such modifica- 
tions as the difference i in the existing ss- 
tems of the Courts of those Presidencies 
may render necessary. As the measures 
we recommend for Madras are in all res- 
pects the same as those we recommend for 


‘Bombay, , we consider it unnecagsary:to:sub- ' 


mit separate Reports for those Presidenciés; 
and accordingly we now complete our 
Reports in regard to Judicatories, Jurisdic- 
tions and Procedure for the several Presiden- 


"The same majority of the Commissioners 


-which agreed in recommending that the. 


High Court at Caleutta should be con- 
stituted .in the ‘manner proposed in our 
First Report think that the High Oourts: 


‘to -be established at Madras and Bombay 


Should also be constituted in that man- 
ner, except. only as regards the Bab, of: 
J udges." 

They then deal with various minor gues- ` 
tions connected with this subject. The last. 
paragraph of the Report says :— 

"For our views on various points, as well 
as for further information in regard to the 
existing systems of judicature and pro- 
cedure in the Presidencies of “Madras and 


‘Bombay, we refer to the notes and appendi- 
ces of our First Report which we consider it 


unnecessary toadd to our present Report.” 

Then follow the proposals as to the High 
Courts at “Madras and Bombay in the form 
of draft, provisions in separate paragraphe, 
which wer? the basis of some of the pro- 
visions of the High Courts Act, 186]: and 
the Oharters of the High Courts of Madras 
and Bombay. Theseare contained in pages Ji 
to 15 of the Report.: Paragraph 17`is “the 
provision-proposed as regards the original 
jurisdiction of the High Court*as to suits. 

It runs as follows:— 

“The High Court, in theexercise of its . 
original jurisdiction, ‘shall be empowered | to 
receive, try and-determine suits of every 
description, provided the landed og other 
real property to which the suit may relate 
shall be situated, or; provided in allether 
*cases the cause of action shall have arisen, er 
the defendant at the time when the. suit 
may be commenced shall dwell, or carry on 
upusinesss or wore aoe gain, within the local 


r 
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limits of the ordinary original jurisdiction 
efthe said Caurt, except that it shall not 
have any jurisdiction in cases in which the 
debt, or damage, or valueof the property 
sued fer, does not exceed one hundred 
rupees, and which fall within the jurisdic- 
tien of the Small Cause Court.” 

It will be seen that the words there used 
correspond to thosewhich were usedin the 
Bengal Regulation of 1793 and the Madras 
Regulation II of 1802 and the Bombay 
Regulations of 1739 and 1800, to which I 
have already drawn attention. ` . 

The similarity of the languege employed 
is remarkable. The words "provided the 
landed or other real property to which the 
suit may relate shall be situated” are 
exactly the same asin those Regulations, ex- 
cept that the latter add afterthe words “the 

` suit” the words orcomplaint, The subse- 
‘quent words as to “all other cases” also are 
very similar; the only differences are the 
substitution of the word “dwell” for “reside 
as a fixed inhabitant" and the insertion of 
the words "or carry on business or work for 
gain." It is difficult to avoid the conclusion 
that the draft is based upon those provisions, 
Then follow the proposals as to the. Civil 
Courts subordinate to the High Court in 
the two Presidencies. Pages 16 to 18 deal 
with the constitution of the different Oourts 
and their jurisdiction, Paragraph 11 relates 
to the jurisdiction of the Munsifs, i. e, 
lowest grade of Civil Court. It says; — 

"The Munsifs shall be 
recieve, try, and determine suits of every 
description cognizable by the Civil Oourts 
under the following pecuniary limitations; 

. provided the landed or other real property 
to which the suit may relate shall be 
situgted, or provided in all other cases 
the cause of action shall have arisen, 
or the defendant. at the time when 
tha suit may be commenced, shall dwell 
or carry on business, or work for gain, 
within the limits to which their res- 
paotive jurisdictions may extend,” 

Here again. it will be noticed that the 
provision issimilar to the draft cl.17 regard- 
ing High Courts that I have already men- 
tioned, and this provision, which had also 
baen proposed in respect of the similar 
Couyts in Bengal and the North Western 


Horas (see for instance cl. 11, at page 15» | 
oit 


e Third Report of the Commissioners), 
is the evident basis fors. 5 of the Civil Pro- 
cedure Code, 1859, which was subsequently 
enacted. Butit is to be noted that, instead 
. A 
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of the expression “the «landed or other real 
property to which the suit'may relate", s. 9 
substitued the words "in “the case of suits 
for land or other immoveable property such 


land or property.” Some light on the 
genesis of this substitution is thrown by 


cl. 17 of the Commissioners’ draft proposals . 


in this ‘matter. This runs as follows; — 


"A suit for land or other real property * 


situate within the limits of a single Zillah, 
but within the jurisdiction of different 
Munsifs’ Courts, may, with the previous 
sanction of Judgeofsuch Zillah, be brought 
in any Court within the limits of which any 
portion of such property is situate, provided 
the entire claim in respect of the value of 
the property in suit be congnizable by such 
Court.” 4 

There, it is to benofed that the expression- 
used is “a suit for land or other real pro- 
perty.” This provision corresponds to s. 11 of 
the Act of 1859, which begins as follows :-~ 

“If the suit be for land or other im- 
moveable property situate within the limits 
of the single district, but within the 
jurisdiction of different Courts, the suit 
may be brought in the Court” etc. 

So far as the Commissioners’ proposals are 
concerned, ‘the fact that they considered 
the words “suit relating to land” as equi- 
valent to "suit for land" seems fairly 
obvious from the juxta position of the two 
provisions I have mentioned ; and a similar 
construction in regard to s 33 of the Act 
of 1859 and s. 3 of Act XXIII of 1853 
has already been mentioned. The fact 
that the words "suits for land" were sub- 
stituted for the phraseology about “suit 
relating to land" in cl. 120f the Letters 
Patent which were subsequently issued is, 
of course, one on which different views 
may be entertained. One view “can be 
that it was clearly intended td avoid a 


‘wide phrase like "suit relating to land" 


and to substitute for it another which would 
be more restricted, such as “suit for land.” 
But it seems to me that, having regard 
to the correlation of the two phrases inthe 
proposals of the Commissioners and to the 
connection that was stil maintained in 
the Code ofls53, as I have just meution- 
ed, it is far more probables that the sub- 
stitution was made with the idea that a 
“suit for land" was a better phrase to use 
in connection with the definition of jurisdic- 
tion, but without any intention of thereby 
narrowing the meaning much beyond what 
would be expressed by the words "a suit 
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relating tó.land".. And the close connec- 
tion of the proposals In regard to tke High 
Oourt with thosejfor the jurisdiction and 
procedura of;ihe Subordinate Courts that 
‘appears front.the Reports of the Commis- 
sioners shows a clear intention that the juris- 
‘diction of the Court should be ona simi- 
lar basis ‘to the jurisdiction of the Mofussil 
QGourt. In some cases (as stated in Maxwell 
oñ thé ‘Interpretation of Statutes, 5th Edi- 
. tior, page 45) an inference can no doubt be 


drawn from comparing the language of. 


the Act -with the declared . intention of 
its framers, that the difference between the 
two was not accidental but intentional: 
in, this case, however, there are strong. 
considerations contra. 07 

' 16. Ooming to the next stage of what 
was the intention in the final provisions 
‘contained in cl, 12 of the Letters Patent, the 
question of the admissibility of the Despatch 
of the Secretary of State communicating the 
Latters Patent for the High Court of Caleutta 
‘to the Government of India falls for con- 
sideration. This Daspatch, whichis printed 
at pages'1133 to 1141 of the 8th Edition of 
Mulla's Civil Procedure Code, is a well- 
known document that has for a.long tinte 
been available to the public. ‘Sir Charles 
Wood in para. 39 ofthe Despatch direct- 
ed: that à copy of the Despatch should 
be forwarded with the Letters Patent to the 


Judges of the High Court of Bengal, and-no- 


doubt a similar communication was made 


to the, Judges of the High Courts of Madras- 


and Bombay in forwarding the Letters 
Patent to those Courts. It is a ‘document 
which was written by the person who had 
most authority to speak in the name of Her 
. Majesty, by whdm the I.ztters Patent of the 
‘Courts had to be granted under s. 9 of the 
High Oourts Act of 1881. Section 3 of the 
‘Government of India Act of 1858. provided 
that he should exercise thecontrolling power 
in regard to theaffairs of Iudia; and as re- 
‘marked by their Lordships of the Privy 
‘Council in Devchand v. ChhotamlaP (61) the 
` sovereign power that. had formerly been 
‘exercised by the East India Company was 
under that Act to be exercised in England 
through the Secretary of State. It may no. 
doubt be objected that the observations of 
the Secretary of State in the Despatch are 
mêre expressions of opinion and cannot be 


said to amount to rulings by those entitled: 


(67) 33 C. 219 at p. 243: 8 Bom. L. R. 129; 10 C.W. 
N.361; 3 A. L. J, 250; 1M. L. T. 115; 16 M. L. J. 115; 
33.1. A. 1; 3 0, D, J. 395 (P. C. . TRE 
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to speak on behalfof the sovereiga power, 
of the kind referred to at page 252* of thecase., 
just cited as tothe jurisdiction «of the: Bri- 
tish Authorities in Kathiawar. That is true; 
but obviously the opinion of the Seeretfiry 
of State, who was the authority responsible 
for the issue of thd Letters Patent on behali 
of Her Majesty,and who must have had 
them under his consideration, is extremely 
weighty. Of course, if in law such an opinion 
is inadmissible, then it must be excluded 
from consideration; but I venture to submit 
that such -an opinion falls under the pro- 
visions fof cl. (4) of s. 32 of the Indian’ 
Evidence Act, which allows an opinion to 
be given in evidence as a relevant fact when 
itis that of a deceased person “ag to the 
existence of any publie right or custom or 
matter of public or general interest, of the 
existence of which, if it existed, he would 
have been likely to be aware, and when 
such statement was made before any con- 
troversy as to such right, custom or matter 
had arisen.” It surely is a matter of public 


interest. to know what was the intention of 


the Orown as to the extent of thé jurisdio- 
tion of the High Courts of India in regard to 
Itisas much 
a matter of public interest as an’ opinion 
about the boundaries of a county, town, 


parish, manor or hamlet, which have been - 


held to be matters of public or general 
interestefalling within this rule of law. 
The distinction that this is not à case of 
physical boundaries but of the boundaries 


-for an exercise of a legal power is surely im- | 
material. And this opinion was given' by Sir - 


Charles Wood long before any controversy 

had arisen on the question of jurisdiction, 
l7. Again this particular opinion is a. 

matter of public history within the mean- 


., ing ofs.57 of the Indian Evidence Act. As 


asomewhat analogous precedent, I may refer. 
againto Devchand v. Chhotamlal (67). Among 
other matters considered. in that case by 
their Lordships of the Privy Coupeil’ were 
certain rules issued by the Bombay Govern- 
ment in 1902. These are referred to at page 
251* of the report of the case inthe I. LR 
Series, Their Lordships say:— ‘= `, 
“A fresh set of rules was issued in 
in which express instructions are laid flown 
43 to what cases should be regarded; as 
political. In this the rules seem, om the,dacg 
of them, to go beyond their pretlecesdors. 
But,iu the Despatch of August...8; 1902, - 
which communicated the new rules to the 
*Page of 33 O.—[Ed.| >, 5 . : STE 


1902: ` 


44 . 
Secretary of State, the Government of 
Bombay said :—' The rules are simply an 
Yisus in adtharitativeform of existing orders, 
and containno new matter, except certain 
poiats pot now material.” 

Thére the Despatch accompanying the 
new rules of the Bombay Government was 
not held to be entirely inadmissible in con- 
sidering the scope or meaning of the rules. 
The Despatch has also been more than ones 
referred to by Judges of this Court ‘in con- 
struing the Letters Patent: see Peshotam 
Hormasji Dustoor v. Meherbai (68), Nusser- 
wanjee Pestonji Wadia v. Eleonora Wadia 
(69) and Benjamin v. Benjamin, (10). But 
even if the Secretary of State's Daspatch 
be treated as inadmissible as an aid ‘to the 
construction of cl. 12, still from the con- 
siderations that I have already mentioned it 
is quite obvious that “the terms of cl. 1z, 
defining the original jurisdiction of the 
-High Gourt as to suits, are nearly similar 
to those employed ins.5 of the Code of 
Civil Procedure (Act VIII of 1859), and 
are intended to includé every descrip. 
tion of case over which the Mofussil 
Courts have jurisdiction.” That is what is 


said’ in para. 17 of the Despatch, gnd 


it corroborates what I have already en- 
deavoured to point out and what Sir Law- 
rence Jenkins in Sudamdih Coal Co., Ld. SW. 
Empire Coal Co., Ld. 1T) treated as common 
knowledge. 


18. Paragraph 16 of the Deapateh i is, how” 
ever, of even more importance. This clearly 
shows that in the opinion of the Secretary 
of State, it was intended (1) to adopt the 
principle that “every suit should be in- 
stituted in the Court of the District in which 
the property forming the subjeckof dispute 
is situated," and (2) to take away “the juris- 
diction hitherto \exercised by the Supreme 
Court (on the ground of constructive inhabit- 
ancy or otherwise) over persons and -pro- 
perty beyond the local limits of the Presi- 
dency Town, but within the limits of the 
Presidency or Division subject to the author- 
ity of the High Court.” In the face of 
this, it seems to me the reasoning of Sir 
Oharles Sargent in Holkar v. Dadabhai 
Cursetji (25) cannot stand. It is argued 
that this only showsanintention to take 
away the jurisdiction of the Supreme Court 


«(58 13 B. 302 at p.310; 7 Ind. Dec. (N. s.) 201. ° 
n>. 20 Ind. Cas. 492; 38 B. 125 at p. 146; 15 Bom. L. 


(70) 94 Ind. Cas. 59; 50 B. 369 at p. 378; 28 Bom. L. 
R. 328; A. I. R. 1926 Bom. 169, 
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over Biritish subjects residing in Factories 
iu the Bombay Presidency; ‘but this i ignores 
the wide words “or Otberwise" after the 
words "'eonstruotive inhabitasicy.”” ‘So. far 
at any'rate asthe Secretary ef State Weh 
concerned, it seems clear that he had no 


n 


suit in the" Ber 


.ot the. ‘District ' in which ihe Property 


forming , the subject of dispute 
ed." 


is situat- 
It may be said that the words” in 


‘italics are not as wide as the words tto 


which thé suit relates" but they are 
certainly nearer the latter expression than 
the.construction which, the Advocate-Genéial 
asks us to put onthe phrase “suit for Jand:"" 

19. ‘The next possible.aid to construction 
is the subsequent legislation on the" "gae 
subje ect contained in s. 16 of the Civil ;Bro- 
cedure. Code, Act X of 1877, and the corres- . 
ponding provisions ih the. subsequent Oodes 
of 1882 and 4908. "This section ‘expands. the 
words “suit for land" i in 8.5 ofthe Act ;of 
185 9 into. a wide range. of. suits relatixig . to 
land, which include suits for ‘the deter- 
mination. practically of any right.fo örin- 
terest in. immoveable propérty.”. Now I. fully 
appreciate ‘that the ‘cases an „which: light 
may be, thrown upon.the meaning of ani“Act 
by taking. into: ‘consideration - éractments 
‘contained in, Subsequent Acts Are extremely 
limited, as explained. on page 155 of'the3rd 
Edition of Hardcastle’ 8. Statutory ‘Law. But 
in the ‘present, case I think it is important 
to bear,in mind that.the previous legislàtion 
of 1793 to 1844 that I have mentioned 7 “was 
all in the same direction, vit. that a Civil 
Court in the mofussil was not to exercise 
jurisdiction in suits relating to land, unleks 
that land was situated in tlie loesgl ‘limits ‘of 
its jurisdiction. Then we hayé Act’ VEIL of 
1859, which employs the ambiguous €x- 
pression “suit for land.” Difficulties had 
arisen wish regard to the construction“ of 
that phrase. The Bombay High ;:Court:held 
in Yenkoba. Balshet Kasar v. "Rambhaji (27), 
thaba uit for the recovery of a mortgage 
debt by. the sale of the mortgaged property 
was not asuit for land within the meáning 
of s. 5 of the Code of 1859. In the case “of 
Inthe matter of the petition of S. J. Leslie 
(38) the. Calcutta High Court held the direct 
contrary. and there were previous decisions 
of that Court to.the same effect in regard 
to mortgage suits, as ponted- Qut .-in 


e 
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Nálum Lükshimikantüm v.. Krishnaswamy 
Mudaliar (44). The dtténtion of the Legis- 
lature was presumably drawn, to this differ- 
ence ‘of opinion, and this helps to explain 
the alteration that was made in ihe Code 
of 1817. The consideratien naturally arises 


Whether the Legislature did not intend to 


express the law more clearly, abit had been 
“prior to the Code of 1859 and as it was intend- 
o ‘be eilacted in 8.5 of the latter Code. 
8 
seems to me to „bg in fávour of such an 
intention and against à great. and südden 
‘change of policy, (cf, the remarks. of their 
Lordships of the Privy Council in Vasudeva 
Mudaliar v. Srinivas Pillat (71) that the 
Construction: there favoured - "escapes the 
necessity ofattributing to the Legislature a 
great and’sudden change of policy.”) AÑ 
the considerations as to the history of the 
proposals, which led to the enactment of the 
Göde of Civil Procédure and cl, 12 of the 
Letters’ Patent tetid in that direction. 1 do 
not wean tO say that's. 16 of Act X of. 1877 
may. not Nave been intended 10,80 bêyond 
the limiis cf what could legitimately be 
biolight undei ihe héad of-“a avit for land", 
as .for. instance, in thé cl. (fy about suits 
for the récovery of moveable property adtu- 
ally: ubder distraint or attachnent, But I 
think that that séction does afford further 
Broutid for Holding that the Législaturs had 
intended thé words “suit for land" to have 
the wider sense that iB clearly sigdified in, 
els... (a) tö (e) of s. 16. Sir Lawrence 
Jenking ‘iti Sudamdih Coal Co’s case 
(17)... has , referred to, this point as 
showing that the construction he gave 
to the wordse "suit ffor land” was not 
opposed’ to thé “general trend of. legal 





thought.. The general trénd of previous 

Inüian legislation is entirely- ih the same 

direction, , ——. kn a e 
,20. Before leaving’ this subject of legisla: 

tión subsequent to the Code of 1859 and the 

Laiters Patent of 1862 and 1805; Lthjnk it is 

Pertinent to observe that under cl. 44 of the 
ri 


RR 


cl.37 the High Court, in making rules’ and 

drders. for the purpose cf regulating all 

proceedings in civil cares before it, is io be 

guided es fer as pessible by thé provisions 

of the Code of Civil Prceeduie, Act VIII 
- (7) 50 M. 426 at p. 433; 9 Bom. L. R. C. W. 
1005;4 A; L, J, 625; 6 C.1. 9.1005; $ I. 1.71. US 
M. L. J, 44434 I. A, 1E6 (P, C), 
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preponderance of probability certdinly 
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of 1859, and the “Provisions of any law 
which has been made amending or alleringe 
the same by competent legisihtive autho. 
rity for India", The latter provision recpg- 
nizes the special relations between th& Code 
of Civil Procedure and the Letters Patent, 
dad further points tothe intention that thers 
‘should be a uniform system of jurisdiction 
and procedure applicable to both the su- 
perior Courts of jurisdiction in Presidency 
towns and the inferior Mofussil Courts, 
That intention is clearly shown by ihe 
Reports of the Indian and English Law 
Commissioners that I have already referred 
to and by other historical records There- 
fore there is the more reason for having 
regard tothe provisions of ‘the Code of 1877 
in reference to cl. 12 of the Letters Patent 
than there might bein an ordinary case, 
In fact it appears from the amendment of 
8. 382 of Act VIII of 1859 by Part Il of the 
Schedule to Act XIV of 1870 that the words: 
"jn any Court of Judicature established 


. by Royal Charter" wererepealed in that 


section, so that thereafter until 1877 the 
Code of 1889 would extend also toany 
suit instituted ina High Court, and s 3 
of Act X XTILof 1861 about the Court return- 
ing a plaint in a suit relating to land if the 
land was not situate within the local limits 
of its jurisdiction would operate also in a 
High Court suit. In fact this section was 
resorted to even before 1870 by Macpherson, 
J., of the Calcutta High Court, when sitting 
on its Original Side, in Bibee Jaun v, Mahom. 
med Hadee (36; wherethe Judge ordered the 
plaint to be returned. It would seem that 
8. 5 of Act VIII of 1859 would from 1870 be 
of equal authority to cl. 12 ofthe Letters 
Patent, awd there would be all the more 
reason for not giving the words “suit for - 
land” a different meaning in the one enact- 
ment to.what it had in the other. The 
reason why the Act of 1859 was not at anve 
applied to the High Courts ig explained in 
Jamuna Bhai Ammal v.' Sadagepa (72) as 
due to the inconvenience of a complete 
adoption of Act VIII of 1859; and when 
rules bad been framed by the High Courts, 
to mitigate this inconvenience, .the restric. 
tion in s. 382 was removed. Under the 
Code of 1877, s. 16 and the corfnected 
sections did rot apply to the Chamntered 
«High Courts, so that afterwards this samme 
consideration did not apply. But it clearly 
illustrates the trend of legal thought as to 
gait) T Ms 56: 7 Ind. Jur. 297; 2 Ind. Doo. (s.s) 


,' novelty at the 
' wallis's Code of Regulations was enacted. 
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uniformity of jurisdiction in the period at 
any rate up to 1877; and the Legislature 
“in India'cogld hardly have expressed ina 


.'moré emphatic manner. its view that the 


:jurssdigtionconferred on a High Court by el. 
12 of its Letters Patent was the same as that 


` conferred ona Mofussil Court by s. 5 of the 


' ode of 1859. This goes strongly against 
the view that 
"proceed ‘on parallel lines in both cases. 
- 21. To sum up, all the. indications to 
which I have referred, viz, 
tion prior to 1859, (2) the draft ofthe English 
Law Commissioners in regard to both the 
jurisdiction of the High Oourt and that of 
the Mofussil Courts, (3) the Code of 1859, es- 


pecially s.33 of that Act and the similar + 


8,3 of Act XXIII of 1861, (4) the Secretary 
of State's Despatch about the Letters Patent, 
'(5) the amendment of s. 382 of Act VIEL of 


' 1859 in 1870, and (6) the subsequent Codes 


, of Civil Procedure of 1877, 1882 and 1408, all 
‘go in oné and thesame direction as indi- 
cating that à wide meaning such as “a suit 
relating to land" should. be given to the 
words "a suit for land".. In addition we 
have the fact that the wider expression had 
already been used in the ease of Mofuseil 


. Courts and that itisa case of one and the 


same expression “suit for land” being appli- 
ed to the High Court and Mofussil Courts, 
instead of a case of there having been some 
different provision for the High Court and 
a clear departure from that provision in the 
case of Mofussil Courts. It may be added 
that the expression "relating to land" in 
connection with a “local” action, as oppos- 
ed. to a “transitory” action was not a 
time “that Lord Corn- 


Thus Vattel, a Swiss Juristof about 1757, 
in a* passage quoted in Story’s Conflict of 
Laws, pèra. 553, which in turn is cited in 
Lord Herschell’s judgment in British South 
Africa Co. v. Companhia de Mocambique 
(18), speaks*of an action having to, be 
brought wHerethe defendant dwelt, “provid: 
ed it does not relate to an estate in land,. 
or toa right'ánnexed to such an estate, 
In such a case, as property of this kind is 
‘to be held according to the laws of the 
countgy where it is situated, andas the 
right of granting itis vested in theruler 
of tite country, controversies relating to such, 
property can only be decided in the state 


in which it depends,” It hasto be remem- ` 


.bered that, as stated in thearguments for 
the. defendants in the Mocambique cie 
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when heard in the Court of Appeal, 
Compara de  Mocambiqué vi^ British 
South Africa Co. (%3), all actions 


were originally local, and 
which related in any way to'land situate 


an ‘action ' 


abroad was never entertained by the Courts ` 


of Cominon Law. In invading this princi-. 
ple, according to Story,the Court of Chan- 
cery had extended its jurisdiction fyrther- 
than was approved by Jurists generally; and 
Willes, J., agreed with that view (see page . 
387*). As stated in the same arguments; 
"it is difficult to draw the line exactly." 


In England it has been drawn for the.. 


present at the line indicated by the decision 
inthe Mocambique case (73), but, in my opin- 

ion, it should not, therefore, be assumed that 

the same line applies.in the case of India, 
especially having regard to the very differ- 
ent line drawn in 1793 to 1859. 


22. I now come toa consideration of the - 


decided cases on the subject, but I do not. 
Propose to go through the whole of these, 
as it is, I think, unnecessary to do so. l 

I first take up the case of Holkarv. Dada- . 
bhai Cursetji (25) whichis the main one 
for consideration. It has been contended 
before us by the Advocate- General that in 
this case Sir Charles Sargent meant torule 
that a suit for specific performance of an 
agreement, which involved the possibility 


of a final decree for sale of property outside - 


the territorial jurisdiction of the Court, was 
not å suit’ for land, whereas Mr. Setalvad 


contends that he merely meant that, whether . 
or not it was a suit for land, the High . 


Courts had the powers of a Court of Equity 
in England for enforcing a decree in perso- 
nam and so could exercise jurisdiction in 
that case. Personally it seems to me that 
Sir Oharles Sargent did not definitely rule 
that such a suit was nota suit for land, and 
I am supported in,this by the view express- 
ed by Sir Lawrence. Jenkins in Vaghoji v. 
Camaji (19) as to Sir Charles Sargent's 
ratio decidendt, viz., “that it could not have 
been interfded to exclude from the jurisdic- 
tion of the High Courts such suits $n perso- 
nam as would have been entertained bya 
Court of Equity in England in- relation to 
land abroad.” - But whetherI am right or 
wrong in this, it isclear that Sir Charles 
Sargent felt some doubt about the Court's 
jurisdiction covering directions for a sale 
of land outside. jurisdiction by an officer of 
the High Court. The penultimate para- 
(73) (1892) 20. B. 358 at p. 386, . 
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graph of his judgmentin Holkar v. Dada- 
bhai Cursetji (25) at page 360* says:— . 

“The present decree, it is true, is for sale 
of the land by the officer of the -High Court. 
The practice, however, of making an order 
for sale in tlfat fdrm has been so long estab- 
lished that it ought not, we think, to be 
interfered with.” * | 

This’ seems to: base his decision on the 

.principle of stare decisis rather than on its 

Yeing a proper exercise of jurisdietion in. 

. personam. Mr. Latham, the then Advocate 

General, in his argument as reportedat page. 
"396. also says:— 


“The only real dispute here is as to the. 


part of the decree which orders a sale of the 


land." T ; 
No doubt English authorities show that 


Courts of Equity did decree the sale of land ` 


outside jurisdiction and appoint Receivers 
for such property. But,in my opinion, the 
fact that such jurisdiction was exercised in 
England is not a good ground for holding 
that merely on that account it can be exer-: 
cised by a High Court in India. The as- 
sumption that is made by Sir Charles 
Sargent :as to the inténtion of the framers 
of the Letters Patent is a mere surmise, 
which,in my opinion,is entirely contradict®d 
by allthe evidence afforded by the historical 
and other considerations that I have dealt 
with already. I also respectfully think 
that, if there is room, as I hope there is, for 
the exercise of jurisdictiou in personam by 
the High’ Courts in India, this must be 
looked for in and be' based upon the 
wording of cl. 12 of the Letters Patent. 
At any rate, if such jurisdiction invol- 
ves the exercise of jurisdiction in. a suit 
for land, then, in my opinion, it would 
be contrary tb the, provisions of . the 
Letters Patent to recognize it. It can 
‘only be exercised if the suit comes with- 
in the words ‘all other eases” in that 
clause. As was, said by Phear, J., in 
- Bast Indian Railway Co. v. Bengal Coal 
Co. (74) “the express 
of the Letters Patent render the princi- 
ples of the decision in Paget v. Ede (75) 
inapplieable." I: have already mentioned 
my view that cl. 14 of the Letters Patent 
can only apply in cases properly coming be- 
fore the Court; and the exercise of any re- 
siduary powers of the Supreme Court that 
have descended to this Court can only be 
. (74) 10. 95 at p. 100; 1 Ind. Dee. (N. 8.) 59, 

(75) (1874) 18 Eq. 118; 43 L. J. Ch.-571; 30 L, T. 228; 
22 W. R. 625. : i : 
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in cases where it is not opposed to the ex- 


“press or implied provisions of cl. 12, For 


the reasons I have given I respectfully agree 
with the former Full Bench in India Spin- 
ning & Weùving Co., Ltd.. v. Climax In- 
dustrial Syndicate (1) that the decision in 
Hulkar’s case (25) was not justified; and 


` that if a plaintiff in a suit relating fo 


land asks for a relief not against the 
defendant only but against the property 

he cannot claim. that the suit is not 
asuit for land (see page :6*). As further 
evidence of the‘ difficulties that arise from 
the decision of Holkar v. Dadabhai Cursetji 
(25), L may refer to the remark of Strachey, 
J., in Sorabji Cursetji Sett v. Rattonji Dasso- 
bhoy Karani (29) that in the absence of 
authority upon the point he would have bad- 
great difficulty in holding that the expres- 
sion *euitfor land" did not include a suit 
for foreclosure. I suppose there will 
eventually have to be another Full Bench to 
decide that question, though no doubt suits 
for foreclosure are rare in this Presidency. 
As regards "other cases," I have already 
indicated that I accept the qualification that 
asuit to be one “for land” should sub- 
stantially relate to land and that this should 
primarily be judged by considering what is 


- the nature of the relief sought by the plaintiff; 
23. In regard to this question reference ` 


has been made to the decisions of the «Privy 
‘Council in regard to the jurisdiction of the 


Courts tp entertain administration suits, in ` 


which relief is sought in regard to lands 
outside jurisdiction. In Nistarini Dassi v, 
Nundo Lall Bose (24), the judgment of 


Stanley, J.,at page 9211 clearly shows that the : 


suit was merely to have the immoveable 
property "administered under the direction 
of the Court, and for this purpose, if it be 
found that the trustees or executors have 
been guilty of misappropriation of aaégets 
or maladministration of the estate, to 
compel them personally to make amends," 
He goes on to say:— ra 

“This does not turn the suit*into one for 
the recovery of immoveable "próperty. If 
the trustees had assigned some’ of the 
properties to astranger, and'récovery of 
the property from such stranger had been 
sought in the action, a question of jurisdic- 
tion might arise; but here it is the executors, 
in whom ‘the property was vested by the 
Willoí the deceased, who are alone sought 


.tó be, made responsible for an alleged fc£ . 


of mal-administration, namely, the granting 
rte 
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of leases of part of the trust estate to them- 

It is, I think, of importance to remember 
that the leases in question had been granted 
by thee trustees to themselves. The relief 
sought for was purely of the nature of relief 
ia personam and not in the nature of in rem. 
Consequently, there was clear ground for 
holding that the suit was not a suit for land. 
In the same case on appeal tothe Privy 
Council [Benode Behary Bose v. Nistarini 
Dassi (21)] the Privy Council approved of 
this view and held (page 191*):— 

“The High Court of Oalcutta, in its 
Ordinary Jurisdiction, had a right to 
order administration of this estate, and, as 
ancillary to such anorder, to set aside deeds 
obtained by the fraud of the executor.” 


- Having regard to the limitations that I- 


have mentioned, this ruling in no way seems 
to conflict with the viéw that I have taken. 
In the case from Madras, Srinivasa Moorthy 
v. Venkata Varada Ayyangar (56), the 
remarks of the Privy Council in‘ the same 
ease on appeal, as reported as Srinivasa 
Moorthy v. Venkata Varada Aiyangar (22), 
make it plain that the suit was only one in 
which the plaintiffs asked for administration 
of the estate with the usual accounts and for 
the removal of the defendant from office of 
the trustee. A preliminary decree was 
passed merely removing the surviving 
plaintiff and the defendant from thair office 
as executors and trustees under the Will 
and directing the usual accounts to be taken, 
with liberty to the beneficiaries to come in 
and prove their claim. Later ona final 
decree was made, appointing a Receiver and 
directing certain payments in accordance 
with the result of the accounts which had 
been taken. On appeal the Court ordered 
the appellant to pay into Courta certain 
gum with interest to answer the amounts 
found due from him, with directions to the 
Receiver in case of defaultto raise the requir- 
ed amount Out of the estate and to execute 
the decree as 1f it were a decree in his favour 
for that sum. There is nothing to show 
that this was anything more than relief 
in personam, and the question of jurisdiction 
that was raised in that case had reference 
not to the particular. point before us, so 
much as to the question whether the 
defendant in that case could be said to 

ave been dwelling within the jurisdiction 
of the High Court of Madras. Neither of 
these two decisions, in my opinion, shows 
“Page of jjO—[EÉd, UOUN 
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that the view of the Full Bench of 1925 19 
wrong, 4nd in any cage the exact question 
that is before us was not before their Lord- 
ships of the Privy Council. Reference has 
also been made to Krishhadoss Vithaldoss 
v. Ghanshamdoss (26), where an administra- 
tion suit affecting” land outside the limits 
of the original civil jurisdiction of the 
Madras High Court was held to be not a, 
“suit for land,” but it will be seen from the 
judgment of the Chief Justice in that case 
that this was only after two reliefs sought 
had been given up, and thissuitis described 
in the head-note as one merely for the 
accounts of the management ofa trust and 
for the administration of a trust. 

24. As regards Harendra Lal Roy v. 
Hari Dassi Debi (31), I think it is clear that 
both Counsel agreed before their Lordships 
of the Privy Council that, if some part of the 
mortgage property was situate in Calcutta, 
the High Court there would have had 
jurisdiction to entertain the suit, and their 
Lordships went on what was eommon 
ground between the parties. The point in 
question was never in fact considered by 
them. As regards the case of Verkatrao 
Séthupathy v. Khimji Assur Virji (23), 
I think this can best be considered when 
dealing with the other question—whether a 
suit by a mortgagee for sale is a suit 
for land. ` 

25. The conclusion I have come to is that 
the words “suit for land” must be construed 
in the wider sense of substantially relating 
to land,and not in the narrower sense that is 
contended for by the learned Advocate- 
General for the respondent. ; 

26. 'The next question, therefore, is 
whether a suit like No. 1168 of 1925, which 
is before us in this appeal, was a suit for 
land. within that wider meaning. In my 
opinion the answer must clearly be in the 
affirmative. Iin no way quostion the view 
that the main thing that the mortgagee 
wants to recover is money and not land, and 
that the "English Equity Courts have laid 
more stress upon the debt-aspect of a 
mortgage than upon its security-aspect 
affecting the mortgaged land. As I have 
already said, it isnatural that the Chancery 
Courts in England emphasised the former 
aspect rather than the latter, and I may 
refer in this connection to the remarks of 
Mr. Ghose in his Law of Mortgage in Indis, 
4th Edition, Vol. L at pages 24 to 27: But, in 
my opinion, the other aspect is clearly the 
one that has been emphasised in India from 
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very early days. I hate already - mahtioned 
that in the Limitation Act of 1859 the 
Legislature treated such suits as being suits 
for the recevery of an interest in land. 
This was ia conformity with the system 
under which morigages*had to be regis- 
tered from the time of Lord Cornwallis's 
Code of 1793 Regulation XXXVI of 1793, 
'emtitled “A Regulation for, establishing a 
Registty for Wills and Deeds for the 
* transfer or Mortgage of real property", was 
modelled on the lines of. the Yorkshire Re- 
‘gistry Act II and III Anne, c. 4; and similar 
enactments -were introduced in Madras and 
Bombay. Under s. 14 of Bombay Regula- 
tions III of 1799 and Iof 1800, the Judge 


was prohibited decreeing the, payment or: 
satisfaction of any sum due on a mortgage . 


bond entered into after January 1, 1800, 
unless the same was registered in his Court 
'. at the time of passing it." There were other 

similar enactments, which are all mentioned 
.in Degai's Indian Registration Act, 6th 
. Hdition, pages xxxiiito xli. ‘The system of 

‘registration still continues under the 


existipg Registration Act of 1908 in regard. 


to all mortgages ofthe value of Hs, 100eor 
over. The Transfer of Property Act, 1882, 
is now based upon the English Law of 
Mortgage; but at the same time s. 58 of the 


Act, in defining what is 4 "mortgage, 


undoubtedly lays more stress upon the 


security-side of the mortgage than on ita ' 


debt-side. It definitely says that a mort- 
gage is “a transfer of interest in immoveable 


- property.” Further, in this cannection I: 


may refer to the remarks of the Privy 
:Oouncil in Sundar Koer v. Rai Sham 
Krishen (76), «Their Lordships there say 
thatthe scheme and intention of the Transfer 
of Property Act was (page 161*):— 


““That'a general account should be taken - 


once and for all, and an aggregate amount 
be stated in the deoreé for principal, interest. 
&artd costs due on a fixed day, : and that after 
the expiration of that day, if the property 
should not be redeemed, the matter should 
pass from the domain of contract to that 
of judgment, and the. rights of the mor- 
tgagee should thenceforth depend, noton 
the contents of hia bond, but on the diréct- 
iors in the decree.” | E EC 
27, The main consideration, in my opinion, 
is that under O. XXXIV, r. 4, sub r. (1), the 
Court is required to passa decree that in 
(76) 34 O. 150; 9 Bom. L. R., 304; 11 O. W. N. 249; 5 


O. L. J, 106; 17 M. L. J. 43;2 M.L. T. 75; 4A. Ld. 
109: 34T. A. 9 (P. 0.). - NE : 
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default of the defendant paying thesum 
fixed the mortgaged property «or a sufficient e 
part thereof ba sold, and under r* 5, sub-r. (2), 
ifthe amount. is not eventually paid, the 
Court has to'pass a final decree tab the 
mortgaged property: or a sufficient part 
thereof be sold. "The action of the Oourt is 
one by which the mortgagee has the sale 
carried out, not by any relief operating 
zerely on the conscience ofthe defendant- 
mortgagor, but by the machinery the Civil 
Proéedure Code provides for the execution of 
decrees for sale of land. Another important 
point to bear in mind is .that under the 
Code it is the sale which transfers the title 
to the land. This is sufficiently shown by 
8. 65 of the Code, réad with O. XXI, r. 94, 
and this is also what is laid down in r. 552 
of our Original Side Rules of 1922. This 
was a rule .that.was made under- the 
authority of s. 101 ofthe Transfer of Pro- 
perty Act.: Itruns as follows:— `. . 

“Where immoveable .property is. sold 
under O. XXXIV, r. 4, of the Civil 
Procedure Code or any subsequent rule 
the purchaser may, on application ‘to 
a Judge in Chambers, obtain a certifi- 
cate of sale as evidence of the title to 
the propérty sold to him and may also, 
at his own costs, obtain a conveyance from 
' the mortgagor." ` 


Any eargument, therefore, that in a suit 
, like the present.the carrying out of the sale - 
under the directions of the Court is mere- - 

ly relief analogous to getting the defend- 
ant-mortgagor to pass a conveyance which 
will vest the titlein the purchaser at the 
sale, is opposed to that rule and the 
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< provisions,of the Civil- Procedure Code. I 


do not say that O. XXXIV cannot be 
altered under the powers conferred by s, 
122, and that rules may not be framed 
- for. cases on the Original Side of this 
Oourt, which might enable a mòrt- 
.gagee.to obtaina relief of*a, kind that 
can be given properly in a suitin perso- 
nam. I would even go so far ‘as tosay that 
possibly the Court might ordér the defend- 
ant to sell the property himself instead 
of the sale being under. the directions of 
the Court and if he did not might ¢mpri- 
son him or attach his property; but 
¿that would be quite a different relief to 
-what was sought and, decreed in Bit 
"No, 1168 of 1925. Moreover, in this cop- 
nection the provisions of -O. II, rr. land 2, 
.of the Civil Procedure Code, must be 
bornéin mind, Those rules lay down tha 
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a suit shouldbe framed so as to afford 
eground for final decision upon the sub- 


jects in dispute and prevent further litiga-. 


tion concerning them. Therefore, there is 
an obvious objection to a suit being so 
frained as merely to give the purchaser a 
right to have a conveyance executed in 


his favour, which cannot be enforced 
by putting him in possession except 
by separate litigation, whereas in an 


ordinary suit under O. XXXIV, he can 
obtain possession by execution under 
O. XXI, rr. 95 and 96. And such a suit is 
noś in fact before us. In the present case 
the plaintiff directly asked the Court itself 
to order a sale of the mortgaged property 
by and under the directions of the Court, 
and the suit was. one falling under 
O. XXXIV of the Civil Procedure Code. 
To such à case it seems to me that the suit 
must be held to bea “suit for land" with- 
in the meaning that I put on that expres- 
Bion. [ would, therefore, answer the first ques- 
tion in the affirmative, treating the words “a 
suit brought by a mortgagee of land to 
enforce his mortgage by sale" as a suit like 


the present which falls under O, XXXIV of , 


the.Oivil Procedure Code. | : 

28. In addition to the reasons I have 
already. given, I would refer to the case of 
Walsh v. Reg. (17) where their Lordships 
of the Privy Council point out that it is 
idle to say that a debt covered by a security 
is in the same position. with one depend- 
ing solely on the personal obligation of 
the debtor; and while abstaining from,any 
attempt to define the relation in whicha 
‘mortgagee stands to the: subject of the 
security, they point out that the,mortgagee 
has nct merely a jus ad: rem buta present 
interest in the pledge, which is preferable 
to the interest of the mortgagor, The sale 
does actually affect the disposal of an inter- 
est in the land and through the Court's 
officers, not through the defendants, In 


Venkatrao, Sethupathy v. Khimji Assur. 


Virji (23), Scott, C. J., bases his contrary 
opinion on the ground that a suit by 
the mortgagee for sale (page 536). 
"is [merely]. a suit to realise and dis- 
pose of his and his debtor's interests in 
the land. The object of the suit is not to 
obtain land or to obtain a declaration of 
title’ to land or to obtain damages for 
ifterference with Jand,. but. to obtain re- 
D) (1890) A. C, 144; 63 L. J. P. 0.52; 6 R. 416; 70 
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payment of debtowing tothe plaintiff and. 
for that purpose to realisethe security which 
has been vested in him.” « 

With great respect, I think, that, while 
this consideration may prevent a suit from 
being a suit for land,if you construe the 
expression in a narrow sense, it certainly 
does not suffice to except it from the wider 
meaning that I put upon the -expression.- 
Thus, in Maha Prasad Singh v. Ramani 
Mohan Singh (64) their Lordships of the 
Privy Councilheld that asuit to enforce a 
mortgage by sale of land fell within the 
words "suit..in regard to any land, any 
interest in or arising outof any land." And 
even as regards the narrow sense, there is 
an attempt to get control over land for 
the purpose of realizing money out of it, 
which makes it difficult,if not impossible, 
to say that such asuit is nota''suit for 
land", Itseems tome that the view taken 
by Garth, C. J., in Delhi and London Bank 
v. Wordie (41) ig sounder on this point. It 
is not a case where “no right to Mnd or 
other immoveable property, or to any 
interest therein, will be in the slightest de- 
gree modified or affected by the result” of 
the suit, to use the language of Phear, J., 
in Khalut Chunder Ghose v. Minto (78). If 
this view makes it difficult for this Court 
to exercise jurisdiction in partnership or 
administration suits, where land outside 
its jurisdiction has to be sold through the 
Court, then the remedy, in my opinion, is to 
amend cl. 12 soas to except such cases. The 
sameremark appliesto the argument that 
the result fill be that a High Court has less 
jurisdiction than a Subordinate Judge has 
under s. 16 of the Civil Procedure Code, in 
view of the proviso to that section. Bond 
judicis est jus dicere nom jus dare. 

29. It has been’ argued that, if.cl. 12 of 
the Letters Patent and «.5o0f Act VIII of 
1859 meant the same thing when using the 
expression "suit for land", then cl. 12 cf the 
Letters Patent would also have been amend- 
ed in 187? so as to bring it into conformity 
with s.160fthe Civil Procedure Code of 
1877. But thisignores the fact that until 
the enactment of sub-s. (1A) of s. 106 of the 
Gavernment of India Act in 1916, provid- 
ing for the amendment of the existing 
Letters Patent by further Letters Patent, 
it was considered that there was no power 
to amend the Letters Patent that had issued 
under Parliamentary authority. The power 
to revoke the first Letters Patent of 1862 


(78) 1 Ind. Jur, (x. s.) 426 at p. 429. . 


..ment of the Actof 1859 and the 
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was expressly conferred by s. 17 of the High 
-Courts Act, 1861 (24425 Vic ce 104) and 
the High Courts Act, 1865 (28 & 29 Vic. 
c. 15), as is recited in the preamble of the 
Amended Letters Patent. .Moreover, there 
was no conflict of reported decisions bet- 
weenany of the High Courts as to this 
expression- “suit for land" until 1890. 
, Again, though the Letters Patent are under 
cl.$4 subject to the powers of the Govern- 


ment of India in Legislative Council, yet. 


the Government of India would not ordinar- 
ily take up the question of-legislating in 
the matter, unless some representation was 


' made to them about it by any ofthe High 


Courts; and as there were no special incon- 
venient consequences involved ir the 


matter, thereisno reason to think this was 


.ever done. Conflicting decisions of the 
High Courts do not ordinarily come under 
review except in the case of Codes or 
other Acts that undergo periodical revision. 
30. One of the arguments of the Advocate 
General was that at the time of the enact- 
Letters 
Patent of 1562 the Courts were obliged (in 
the'absence of legislation on the -subject of 
morígagesexceptto the limited extent of 
certain Bengal Regulations) to have. re- 
gard to English principles of law, and 
that.it would be naturaltherefore for the 
drafters of the Charter and s, 5 of the Act 
.of 1859 to contemplate that mortgage suits 
“should be dealt with on the same principles 
.as they werein Chancery Courts in Eng- 
land. Thisisa view which hasno real 
foundation, for the MofussM Courts, as 
“opposed to the Oourtsof the Presidency 
Towns, applied theold Uommon Law rule 
of strict :ehforcement of agreements for 
mortgage by conditional sale,and allowed 
foreclosure as soon as the time limited in 
the agreement had expired without due 
payment, It was only in 1858 that in the 
. Madras Presidency this practice was modi- 
fied by a ruling of the Madras High Court 
aod it was not till 1864 that, dollowing the 
Madras ruling, the Bombay High Court 
applied the doctrine of English Law with 
respect to the equity of redemption, of 
“once a mortgage always a mortgage.” This 
innovation, so far as the Madras High 
Court was concerned, was overruled by the 
Privy Council in Pattabhiramier v. Venca- 
tarow Naicken (79) Lord Ohelmsford pointed 


(19) 13 M. L A. 560; 15 W. R. P.0.35; 7 B.L. B 
136; 2 Buth, P. O. J. 410; 2 Sar, P. O. J. 623; 20 E. R 


HATIMBAL HAdSANALLY D. PRAMROZ EDULJEB DINSHAW, » 


51 


out that there was no basis of prior 
Indian Law or course of decisions to justify 
this English equitable , doctrine being 
introduced. Agaia in Thumbusawmy Mood- 
elly v. Hossain Rowthen (12) their Lordships 
severely condemned the rulinga of the 
Madras and Bombay High Courts om the 
subject. It may be mentioned that jhis 
Court in Shankarbhai Gulabbhai v. Kassi- 
bhui Vithalbhat (11) had decided that the 
practice followed by the original ruling in 
Ramji-Tukaram v, Chinto Sakharam (10) 
should be adhered to, and their Lordships 
condemn this view as practically amount- 
ing to legislation and entailing mischievous 
consequences in regard to titles already 
acquired. It was admitted in the judg- 
ment in Bapuji Apaji ‘v. Senavaraji Mar- 
vadi (80) that Chinto’s case (10) was a regret- 
table departure from the principle of stare 
decisis; but it was decided’ that the 
practice Should be continued in regard to 


titles acquired since the decision in Ram- | 


ji Tukaram v. Chinto Sakharam (10) and of 
Course the Transfer of Property Act has 
confirmed this state of the law. But this 
review of the matter shows clearly that the 
Privy Oouncil atany rate have lent no 
encouragement to the idea that the English 
.Lawshould be considered as the proper 
law applicable to the decision of mortgage 
cases outside the Presidency Towns in 1859, 
or 1862. , 

31* Section 59 ofthe Transfer of Pro- 
party Aet, no doubt, is not worded so as to 
exclude landa outside Bombay írom the 
,8cope ofan equitable mortgage by deposit 
of title-deeds, though in Behram Rashid 
Irani v.Sorabji Rustomji Hlavia (81) Bea- 
man, J., doubted whether this was the real 
intention of the Legislature. But this 
does not -affect the question of jurisdiction, 
for the section does not purports Yo say 

anything on that point. In Behram Rashid 
Irani v.Sorabji Rustomji Elavia (81), the 
suit was brought in the Nasik District, 
where the mortgaged property was situate, 
though the deposit of title-deeds and the 
loan were made in Bombay. In a case 
where: the mortgaged properiy is situate 


within the jurisdiction of more than one. 


Court, s. 17 ofthe Civil Procedure Oode 
allows a suit to be brought “in any Court 
within the local limits of whose jurisdic- 
tion any portion of the property is gituate,” 
. € 
(80) 3 B. 231 at p. 239; 1 Ind. Deo. (N. s.) 580, 
i BU 23 Ind. Cas. 140; 38 B. 372 at p. 374; 16 Bom, iy 


. 


` that 


n 
e 


Eo AE" 


if this Court has. no jurisdiction in such 
«Gases. . . 


32. It bas been contended that the prin- 


ciple of stare decisis should be applied in. 


the “prevent case. This contention was con- 
sidered by the Full Bench in India Spin- 
nigig & Weaving Co. v. Climax Indus- 


trial Syndicate (1) and rejected. I can- 


see no sufficient reason for differing from: 
that conclusion, especially in view of my 
judgment in the connected case now under 


appeal that the Full Bench decision does: 


not upset titles in consent decrees or in 
other cases where the point of jurisdiction 
was not raised. If the case goes to the 
Privy Council, ,it  is' quite obvious 
the principle of stare decisis 
cannot be applied for the reasons which 
their Lordships haye. given in Vasudeva 
Mudaliar v. Srinivasa Pillai (71). I see 
no reason, therefore, to aller my answer 
to the first question on account of the 
principle of stare decisis. : 

33. I would only add that, so far as any- 
thing I may have said in Rajah -Kotakal v. 
Malabar timber Co. (35) is opposed to what 
Ihave said in this judgment, I resile from 
the: former. In that .case I held myself 
bound by Holkar v. Dadabhat Cursetji (25) 
and that, of course, coloured my views. In 
the concluding part of my judgmeut I did 
my best to make the decision in Holkar 
v. Dadabhai Cursetji (25) fit in with él. 12 
of the Letters Patent by suggesting that 
the view of Sir. Charles Sargent might 
be read “as introducing a proviso to that 


Clause. But, after the further arguments 


that have been put before us in this case 
and the further consideration I have given 
to the matter, 1 feel that this trenches 
rather on the sphere of legislation than on 
proper construction, and that the equity 


Jurisdiction of this Court must be confined. 


within the four corners of cl. 12 as it 
at present stands. , At the came time I hope 
that one result of this case may be to draw 
the attention of the authorities to the 
-desirability of either applying ss. 16,17 
and, 20 of the Code of Civil Procedure 
to the High Court or amending cl. 12 of 
the Letters Patent, so as to express more 
clearly What the exact jurisdiction of this 
Court is. |. : 

34. The second and third questions for 


- this*FGll Bench would, on the view I have 


taken that a suit brought by a. mortgaged 
of land to enforce his mortgage ale 


" J " i 2. A r vx 1 © ont 
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so that no practical difficulty need arise, 


isa ‘suit for land’, within the meaning of 
el. 12 of the Letters Patent, necessarily 
have had to be answered in the negative, 
were it not fora point which was uct pub 
before us by the learned Counsel at the 
hearing, but which was raised by the 
learned Chief Justice shortly before our 
judgments were delivered on the first ques- 
tion, I quite agree that it is desirable 
that the doubt that hasbeen raised g$ to 
the effect of the part of cl. 12 about the de- 
fendant dwelling or carrying on business, 
or personally’ working for gain, should be 
considered by this Bench, so that, should 
this case go to the Privy Council, their 
Lordships will have the advantage of our 
conclugions; also it is, of course, a very im- 
portant point. 

35. Thequestion is whether the words 
“or if the defendant at the time of the com- 
mencement of the suit shall dwell or carry 
on business, or personally work for gain, 
within such limits” are applicable to all 
cases including the case of a ‘suit for Pand,’ 
or are only applicable to the “all other 
eases” mentioned in this clause. In Balaram 
Bhaskarji" v. Ramchandra Bhaskarji 43), 
Mr. Justice Candy (inter alia) says that the 
uniform practice of the three High Courts 
of Bombay, Oalcutta and Madras has ap- 
parently been to read cl. 12 as if the part 
about the defendant's residence applied only 
to “allothercases,"and at page 926* he refers 
to the fact that “it has never been apparent- 
ly contended that a defendant residing in 
Bombay could he sued in the Bombay High 
Court for land, say in Caleutta, simply 
because the defendant resided in Bombay.” 
This statement is suported by there being 
no reported case of such a contention having 
been raised, except that of Bibee Jaun v. 
Mahommed Hadee (36) referred to in Mr. 
Justice Candy's judgment. In that case 
the answer plainly was against such a con- 


‘tention, because cl. 12 of the original Letters, 


Patent was so worded asto make any other 
answer impotsible, That case was decided 
in December, 1865, whereas the amended 
Lettere Patent were not inforce till they 
were published some time in 1866. The 
other case referred to by Mr. Justice Candy, 
viz., Khalut Chunder Ghose v. Minto: (78) 
does not really deal with this point. It isa 
contention that would naturally have been 
faised if it had been thought that there was 
anything in it, because it could have 





covered many cases where the suit was held 


*Page of 22 B.—[Ed ] 
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to bea ‘suit forland"and so unmaintainable, 
although the defendant resided within the 
local limits of the High Court's original 
civil jurisdiction. As án instance, reference 
may be made to the fact that in Vaghoji v. 
Camaji(19) the appellagt's Counsel, while. 
admitting that the aefendant at the time of 
the commencement of the suit was dwelling 
withjn such local limits, did not raise any 
contention of this kind. Again in Balaram 
Bhaskarji v. Ramchandra-Bhaskarji (49) 
the parties all lived in Bombay, as stated 
by Mr. Justice Candy at the beginning of 
his judgment: yet no contention was raised 


EATIMBHAI HASSANALLY v. 


. that it was unnecessary to consider whether, 


the suit being one for land, it had been im- 
properly brought, because part of the pro- 
perty sought to. be partitioned lay outside 


- the Court's jurisdiction, though it is obvious 


that ‘the construction now suggested would 
have been a complete answer to the objec- 
jection as to jurisdiction taken in that case. 
And I doubt whether Mr. Justice Candy 
intended to question the correctness of the. 
construction in head (5) of his re-draft of the 
clause at page 925*. There are certainly the 


> strongest grounds, in my opinion, for saying 


that part of re-draft has been the accepted 
construction of cl. 12 in all the three High 
Courts ever since the amended Letters Patent 
came into force. In these circumstances 
I think that we should. apply in favour 


. of that construction the general principle 


that an interpretation, -which has long 
been acted on;. will not be, disregarded by 
a Court of Law; nor will a construction long 
acquiesced: in be lightly overfuled by a 
Court of review: see.Halsbury's Laws of 
England, Vol,XX VII, Art 266, at page 143. 
As further authority for hesitation in such 
a matter I may referto theremarks of Sir 
Lawrence Jenkins in Rodricks v. Secretary 
of State for India (82). In that case a Judge 
of the High Court had questioned a deci- 
sion of a Bench of the Calcutta High 
Gourt in regard to a point of jurisdiction 


arising under the same part of cl 12 of. 


the Letters Patent. But Sir Lawrence 
Jenkins. pointed out that the Bench deci- 
sion had been decided as far back as 1866, 
and thatit had not been suggested that 
that decision had ever been questioned or 
doubted. He regarded it as important, that 
matters of that kind should have all the 
certainty possible, and that the Court should 
not lightly disregard a. decision definitely 


(82) 21 Ind. Cas. 1; 40 C. 308 at p. 317... 
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settling a question of jurisdiction such 88 . 
-that which arose in that case. According- 


ly, in my opinion, I think, tat thts generale 
‘acquiescence in the construction that Mr. 


. Justice-Candyaffirmedin Balaram Bhaskarjt 


y. Ramchandra Bhaskarji (43, is a" strong 
point in favour of our not lightly disregard- 
1 e 


ing it. : . 
: 36. On the other hand, I certainly do not. 


mean to question the power of this Bench 
to differ from that construction, if if ap- 
‘pears on due consideration to be erroneous; 
and eertainly if the plain meaning of the 


'elause is that any suit, whether for land 


or not, can be brought against a defend- 
ant who dwells, or carries on business, or 
personally works for gain within the local 
limits of our jurisdiction at the time of the 
commencement of the suit, then effect must 
be given to that provision, however, startl- 
ing or inconvenient the consequences may 
be, No doubt, the clause is open to the 
construction that is now suggested; and that 
eonstruction has in its favour the fact that 
grammatically one "would expect. the refer- 
ence to “all other'cases," like the reference 
to "suits for land" to. finish with "the words 
“jurisdiction ofthe said High Court.” But 
it seems to me important to observe that 
the clause runs "or in all other cases if" and 
not “or if in all other cases.". lfit had been 
intended that the part about "all other 
cases" vwas to finish with the words ‘‘jurisdic- 
tion of the said High Court", then I 
should expect the commencement to run 
“or if in all other “cases,” because that 
would be consistent with the sequence 
adopted in the preceding words "if, in the 
cases of suits for land." There would be no 
apparent reason why the sequence follow- 
ed in regard to “suits forland” should not 
have been also adopted in regard toe “all 
other cases.” On the other hand, if the 
intention of the draftsman was that the 
eategory "in all other cases" was to govern 
the subsequent words, "or ife the defendant 
at the time of the commencement of the 
suit shall dwell or carry on business, or 
personally work for gain, «within 
limits," then there is an. obvious reason 
for his putting the word "if" after. the 
words “inall other cases." It seems to 
me that this does indicate an intention that 
the words “orif the defendant at tha time 


*of the commencement of the suit shall d wgll 


-or carry on business, or personally work 
for gain, within such limits" should be 
governed by the words "in all other cáses," 

4 [E 2 zi uu wes . . ] 


such ° 


sit 

37. If oneinserts lettering such as a 
modern draftsman would use, then the 
clause might haverun as follows:— 

"And we do further ordain that the said 
Highe Court of Judicature at Bombay, in 
the exercise of its ordinary original civil 
jurjsdiction, shall be empowered to receive, 
try, and determine suits of every c escrip- 
tion— ; | 

(a) if in the case of suits for land or 
other immoveable property such land or 
property shall be situated, or 

(b) in all other cases 

(i) if the cause of action shall have arisen, 
either wholly,or in ease the leave 
of the Court shall have been first 
obtained, in part, withinthe local 
limits of the ordinary original 
jurisdiction of the said High 
Court, or 
(iz) if the defendant at the time of the 

~ commencement of the suit shall 
dwell or carry on business, or per- 


X 


sonally work for gain within such 


limite." : 
No doubt, the fact that the part marked 


` X applies to-(a), though (b) is not then 


complete, is against ordinary grammar, and 
makes the drafting awkward and slovenly. 
But Ido not think that merely on this 


' aecount it should be held that the construc- 


tion, favoured in Balaram  Bhaskarji v. 
Ramchandra Bhaskarjt (43) is not correct. 
Thus Maxwell on the 
of Statutes, 6th Edition, at pages 148 and 
149 says: — l 
' “Before adopting any proposed construc- 
tion ofa passage susceptible of more than 


“one meaning, it is important to consider 


'the effects or j 
-.yesult from it, for they often point out the, 


consequences which would 


real méaning of the words. There are certain 
objects. which the Legislature is presumed 
not to intend; anda construction which 
would lead to any of them is, therefore, to 
be avoided. It id not infrequently necessary, 


. therefore, to limit the effect of the words 


contained in an enactment (especially 


general words) and sometimes to depart, 


not only from: their primary and literal 
meaning, but also from the rules of gram- 
matical eonstruetion in cases where it seems 
highly improbable that the words in their 
wide primary or grammatical meaning 
actually express the real intention of the 
Legislature; it being more reasonable to 


hold that the Legislature expressed its 
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intention, in a slovenly manner, than that 


a meaning should be given tothem which 
could not have been intended." , 


38, It is important, therefore; to consider 
what was the object of the difference bet- 
ween cl. 12, as it appeared in the amended 
Lettere Patent, and thecorresponding clause 
in the original Letters Patent. A comparison, * 
between. the two clauses shows that the: 
words about “the defendant at thetime of the 
commencement of the suit” etc. have been 
removed from their immediate sequence 
to the words “thecause of action shallhave 
arisen,” so that the words “within the local 
limits etc.," areexpressed twice instead of 
once. The main ‘reason for the change 
seems clearly to have been the introduction 
of the words “either wholly, or, in case 
the leave of the Court shall have been first 
obtained, in part” which now appear after 
the words “the cause of action shall have 
arisen." There was no provision for the 
particular case of part of the land being 
situated, or part of the cause of action hav- 
ing arisen, within the local limits, in. the 
original cl. 12. And in Prasanna Moyi Dasi 
v. Kadambini Dasi (83) Mr. Justice Norman 
gives, what, seems to me to be, very 
cogent reasons for construing the words 
"either wholly, or, iu case the leave of the 
Court shall have been first obtained, in 
part,” not only as qualifying the words 
"the cause of action shall have arisen," 
but also the words "if such land be situat- 
ed." He explains that difficulties had arisen 
in regard tô suits for land situated partly 
within the jurisdiction of the High Court, 
and mentions that those difficulties were 
pointed out in several minutes by the 
Judges concerned. Thedifficulty was one 
about cases where either part ofthe land 
was situated, or part of the cause of 
action had arisen, within jurisdiction; and 
there: would, therefore, be clear reason for 
amending the clause soas to provide for 
such cases. On the other hand, no reason 
has been even suggested for Her Majesty 
intending to alter the original cl. 1? to the 
extent that. would result from the con- 
struction now suggested. This would entail 
the consequence that a plaintiff can sue to 
eject à resident defendant from land, 
wherever it may be situated; and it certain- 


ly would seem extraordinary that such an: 


extensive jurisdiction should be conferred 
(83) 3 B. L, R. (O. O. J.) 85 at pp. 87, 88. 
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especially as cl.l9 starts with saying that 
in such a suit the land, or at any rato 
part of it, should “be situated within the 
local limits, of the Court's jurisdiction. 
It would also go against the ordinary 
principles of English and International 
Law. Ido notimaginethatany precedent 
for such jurisdiction can be cited. It was 
. suggested, during the course of the argu- 

‘memts, that there was a similar jurisdic- 
tion "iu the case of ‘County Courtsin Eng- 
land. Halsbury's Laws of England, Vol. 


VIII, Art. 939, at page 435, and Art. 943, ab 


page 437, show that County Courts can 
only exercise jurisdiction in an action of 
ejectment, or an action for recovery of 
possession, if the land or hereditaments 
are situated within the local limits of its 
jurisdiction. It seems to me that the 
suggestion isso startling that the strongest 
presumption arises against auy such in- 
tention, in accordance with the ordinary 
rule that thereis a presumption against a 
“departure from International Law or the 
Common Law, unless clear reasons appear 
for holding the contrary: cf Maxwell on 
thednterpretation of Statutes, 6th Edition, 
pages, 143 and 262. n 


39. If it had been intended to confer 


jurisdiction in all cases where ‘the defend-. 


ant" dwelt, etc, within jurisdiction, some 


provision would, 1 think, have. been made, 


for cages where there are more than one 
defendant and some of them do not come 
under this part ofthe clause. Thuss. 4, 
of A@t XXIII of 1861-contained provisions 
to meet this case, and s. 17 (0) of the Code 
of 1877 gives the Court jurisdiction, though 
all the defendants do not reside, etc., within 
local limits, if the others acquiesce in the 
institution of the suit, or the leave of the 
Court is given. Similar provisions are 
contained in the subsequent Codes of 1882 
and 1908. Yetcl. 12 apparently requires 
„al the defendants to reside within the 
local limits, ifjurisdiction is based entirely 
on residence, etc.. as was ruled in Hadjee 
Ismail Hadjee Hubbeeb v. Hadjee Mahomed 
Hadjee Joosub (81). This decision does 
notseem to beaffected by Shaw Wallace & 
Co. v.Gordhandas (85) where the party out- 
side jurisdiction, was eventually allowed to 
be joined only by consent. (See page 391*). 
40. We were referred to the view taken 
in Srinivasa Moorthy v. Venkata Varaga 
(8) 13B. L R. 91; 21 W. R. 303. a 
(85) 30 B. 364; 8 Bom. L. R. 56." 
. *Page of 30 B.—L[Ed.] - 
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Ayyangar (58) but I think itis car that. 


Sir Arnold White was there dealing with 
an action in personam, such as he held the 
suit in question tobe The reference hg 
makes to Dicey's "Conflict of Laws” confirms 
this view. - 


British South Africa Co. v. Compandta de. 


Mocambique (18) clearly shows that the 


Courts of England would not exercise juyis- , 


diction of thatkiod. This, I think, affords. 


an obvious explanation of the universal. 


acquiescence of legal practitioners and 
Judges 
by Mr. 
karji v. 


Justice Candy in Balaram Bhas- 


reason to depart from the view which he: 
took in that case. 
a case of there being an ellipsis between 
the words “or” and "if ths defendant at 
the time of the commencement of the suit," 
e.g; some such words as “in the said other 
cases,’ which can be properly read in. 
In support of this 1 may refer to Robert- 
son v. Day (88) where their Lordships of 
the Privy Council held that certain worda 
were slightly elliptical, and could be read 


. as if that ellipsis was supplied. 


41. 
the manuscript Letters Patent that were 


issued to this Court in 1865, and find that , 


this cl. 12 contains no punctuation. There- 


fore our decision cannot properly be in- f 
fuencad by any supposed punctuation, cf. 


Stephenson. v. Taylor (87) where Cockburn, 


©. J., said:—"On the Parliament roll there, 


is no punctuation, and we, therefore, are 
not bound by 
The mere fact tbat Mr. Justice: Norman in 
Prasanna Moyi Dasi v Kadambini Dasi 
53 
> ition of the High Court" may indi- 
cate his opinion in the matter, but cannot 
be carried further. ; 


42. That opinion is, however, opposed 
to the punctuation in the official copy of 
the Letters Patent, printedeby Her Majesty's 
Printers and authenticated e by the sig- 
nature of Sir Charles Romilly. Í have seen 
the original copy which was sent out by 
the Secretary of State to the Bombay Gov- 
ernment. This contains à comma between 
the words “said Higa Court” and "or if 
the defendant;" and there is no semi-colon 
in the whole clause, except the que after 

"» 9 


(98) (1880) 5 A. O. 63; 49 L. J. P. O. 9. 
* (B7) (1861) 1 B. & 8. 101 at p. 106; 121 E. R. 652, 


in the construction of cl. 12 stated | 


Ramehandra Bhaskarji (43); and it. 
seems to me that there is no sufficient, 


At the most it is only. 


I may mention that I have seen. 


that in the printed copies." 


puts a semi-colon after the words “the ` 


M 


] uo. S 
53 HATIMBHAI HASSANALLY v. PRAMROZ EDULJEE DINSEAW. [104 L ©. 192] 


* the words “within such limits,” The same 


is the ease in the copy of the amended 
Letters Patents that was published in Bom- 
hay Geverrement Gazette of April 10, 1866, at 
pages 771 to 779. 

43. It is not really necessary for us to 
consider'the view taken by Mr. Justice Nor- 
man about the words "either wholly" ete., 
covering also the case of "suits for land;" 
though Mr. Mulla for the appellant con- 
tended that that view was wrong. So far 
as’ the question before us is concerned, it 
does not seem to matter whether that view 
is or is not correct; in either case the reasón- 
ing that has influenced me applies. But 
at the same time I think that there are 
good: grounds for the view taken by Mr. 
Justice Norman, which was followed by 
Mr. Justice Phear in Jagadamba Dasi v. 
Padmamoni Dasi (88) and that the deci- 
sion in Balaram Bhaskarji v. Ramchandra 
Bhaskarji (43) should be sustained also on 
this point. It hasin fact been followed in 
Govindlal Bansilal v. Bansilal Motilal (42). 
Against this view there is, no doubt, the 
remark of Sir Lawrence Jenkins in Vaghoji 
v. Camaji (19) that the leave of the Court 
is not required where part of the land is 
situated within the local limits of the 
Court’s jurisdiction. But this was purely 
obiter, and it is doubtful whether Mr. 
Justice Norman’s decision had been con- 
sidered by him. It may be mentioned that 
in Srinath Roy v. Gadadhar Das (89) the 
same learned Judge passed a decree ina 
case where part only of the mortgaged 
property was within the local limits of the 
Court's jurisdiction. 

44, The Despatch of the Secretary of 
State, dated January, 31, 1866, which for- 
warded a copy of the amended Letters 
Patent of the High Court of Calcutta to 
the Gavernment of India, and a copy of 
which was-sent to this Court in April, 
1866, makes it quite clear that Her Majes- 
ty’s Government had no intention what- 
ever of making the alteration that is now 
suggested. Otherwise the Secretary of 
State would scarcely have described the 
changes as “generally of no great import- 
ance," as he does in para. 3 of that Des- 
patch. .Nor would para. 6 have spoken of 


-“the alteration in cl 12," in the singular 


instead of using the plural word “altera- 
tions.” ,Ihe alteration there referred to 


isclegrly the insertion of the words "either 
(88) 6 B. L. R. 686. 

m ud, 24 0. 318; 1 Q. W. N, 225; 12 Ind. Dec. (N. 8)” 
9. 


* preliminary 


wholly, or, in ease the leave of the Court 
shall have been first ebtained, in part," 
for the Secretary of State refers to its 
being made in deference to the views of 
some of the Judges of the Caleutta High 
Court, which (as Mr. Justice Norman's judg- 
ment in Prasanna, Moyi Dasi's case (88) 
shows) had pointed out the diffüeulties that 
arose as to suits for land situate partly 
within the jurisdiction of the High Court. e 

45. This Despateh is referred to im Mr. 
Justice Norman's judgment as ishowing 
clearly “what the intent;of cl. 12 of the 
Charter was.” I respectfully agree with _ 
him; and, for the reasons I have already 
given (see paras. 16 and 17), I think that 
the Despatch may properly be looked at 
as an aid to the construction of the amend- 
ed cl. 12, in view of the doubt that arises as 
to its real meaning. 

46. For these reasons I answer the second 
question in the negative, as regards a suit 
of the kind now before us, falling under 
O. XXXIV, Civil Procedure Code. ]t is, 
in my opinion, a “suit for land" within 
the meaning of cl. 12 and, as such land 
is situated wholly outside the local limits 
of this Court's original civil jurisdiction, 
the suit cannot be maintained either under 
cl. 12 or under any external equity jurisdic- 
tion of this Oourt. M 

For similar reasons I also answer the third 
question in the negative. 

Kemp, J.—The plaintiffs suit is for 
the amount due with interest under an 
'equitable mortgage, dated November 26, 
1223, by deposit of title-deeds of an im- 
moveable property situate at Poona and for 
sale of the property in default of payment. 
Mr. Justice Percival passed a preliminary 
decree for sale by consent of the parties 
on June 4, 1925. On December 10, 
1925, the plaintiff took out a notice of 
motion for a final decree before Mr. 
Justice Taraporewala. The defendant | 
contended on the authority of the recent 
judgment ofthe Full Bench in India Spin- 
ning & Weaving Co., Ltd. v. Climax Indus- 
trial Syndicate (1) that the preliminary 
decree passed by Mr. Justice Percival was 
without jurisdiction as the mortgage 
property was situated in Poona. It ap- 
pears that the judgment in that case was 
passed on August 21, 1925, after the 
decree passed by Mr. 
Justice Percival. Mr. Justice Tarapore- 
wala made the notice of motion absolute 
and passed a finaldeeree in favour of the. 


plaintif. Against that decree the defend- 
ant appealed and of the hearing of that 
appeal before the leárned Chief Justice and 
myself we framed certain issues for de- 
termination by a Full Bench. These issues 
involved a consideration of the decision. in 
India. Spinning & Weaving Co., Lid. v. 
Climax Industrial Syndicate (1). Clearly, 
if that decision were wrong the main 
“argument for the defendant would 
fall tó the ground irrespective of any 
weight it might be sought to give to the 
consent decree, We also had in view the 
importance of this point and the far-reach- 
ing consequencesfof that decision which 
affected the High Court's jurisdiction and 
altered the law which the Courts had for 
many years laid down in this Presidency 
for the guidance of business men and 
vendors and purchasers of immoveable 
property. : 

The first question is whether a suit 
brought in the High Court in its ordinary 
original civil jurisdiction by a mortgagee 
of land to enforce his mortgage by sale 
is “a suit for land” within the meaning 
of clel2 ofthe Letters Patent.’ The con- 
struction of the words "suit for land" «in 
cl. 12 of the -Letters Patent has been the 
Bubject-matter of much divergence of 
judicial opinion in this country. Until 
the decision in India Spinning & Weaving 
Co., Ltd. v. Climax Industrial Syndicate 
(1) the authority which might be said to’ 
have settled the law in this Presidency 
‘was the case of Hotkar v. Dadabhai Cursetji 

: (25). 


land and for the sale of such land. Sir 
Charles Sargent there held that the framers 
of the Letters Patent in 1862 could not 
have intended when they framed that 
clause to deprive the High Court of Bombay 
of the equitable jurisdiction which in Eng- 
land. was exercised by the Courts acting 
in*personam with regard to foreign land 
where the defendant was within ébe juris- 
diction. He considered that if that had 
been the intention of the English lawyers 
who drafted cl.:12 of the Letters Patent 
they would have worded that clause differ- 
ently. He accordingly held that the suit 
before -him which would have been a 


proper matter for the exercise in Eng-: 


Jand of the jurisdiction of the Courts 
therein personam was not within the words 
"guit for land," The agreement in that 
ease had been made withia the jurisdic- 


That was a suit for specific perform- ' 
ance of an agreement for a mortgage of. 


. “a guit in ejectmenf". 
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tion, and he held—presumably under the 
second part of cl.. 12—that. the Bomba 

High Court in the exercise df its’ ordinary” 
original civil jurisdiction could ‘entertain 
the suit. Reference was made in the jwdg- 
ment to the case of Yenkoba Balshet Kasar v. 
Rambhaji (27) which was a decision on 8,5 
of the Code of 1859. The point came ùp 
again before the Appeal Court in Vaghoji 
v. Camaji (19) and Sir Lawrence Jenkins, 
'O. J. there held, applying the test laid 
down by Sargent, O. J., that an English 
Court of Equity would not have exercised 
jurisdiction in that case as the suit was 


-one for land. Speaking of the nature of 


the suit he went on tosay at pages 258 
and 259* of the report:~ a P 

"Its leading purpose is to establish a 
title to possession of land. and to secure 
that possession from molestation, and it 
is important to note that this claim is 
based not on any contract, trust or fraud, or 
any circumstance 


between the parties, but is brought to 


> 


giving rise to privity | 


vindicate rights resulting from owner. 


ship and possession alleged’ to be with the 
plaintiffs." j | 

Referring to Yenkoba's case (27) he pointed 
out that no interpretation of the expres- 
sion "guit for land" in s. 5 of the Civil 
Procedure Code of 1459 would assist in 
construing the similar wordsin él. 12 of 
the Letters Patent, for the Civil Procedure 
Code of 1859 was an Act to simplify the 
procedure of Courts of Civil Judicature 
not established by Royal Charter. I cite 
this passage because in a later case 
Sudamdih Coal Co., Ld. v. Empire Coal Co. 
Ldt. (17) the learned Chief Justice made 4 
reference to the similarity of the words 
used in cl.*12 of the Letters Patent and 
s.5 ofthe Code of 1859 and the corelu- 
sion that might bedrawn as to the mean- 
ing attached by the Legislature to the 
wordains. 5 when it amplified them “in 
8. 16 in the later Codes of 1877 and 1889. 
Tbe learned Chief Justice was*further of 
opinion that if the expression “suit for land” 
was intended to mean only a‘suit for deli- 
very or recoveryof land, the framers of o]. 19 
would bave used the appropriate phrase of 
The decisionemere- 
ly established that the suit there which’ 


was in effect: à suit for title to possegsion ' 


df land and to securethat possession from 

molestation was a suit for land under cl. 12 

of the Letters Patent. 
*Pages of 29 B.—[Ed.] 
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‘In 1894 Mr. Justice Farran, afterwards 


“Bir Charles Farran, C. J., in an unreported 
" judgment,. dated March 19, 1894 (Keshavji 
. :Damodhar v. Khimiji Jairam) held, on 


the authority of Holkar v. Dadabhai Cursetji 
(25) that he was bound to hold that the 
Court had jurisdiction to entertain a fore- 
closure suit in respect of property outside 
the jurisdiction and that a decree for 


. foreclosure was a decree in personam. This 


decision and the decision in Holkar's case 


.'(95) were given ‘after the amplification of 


s. 5 inthe Codes of.1877. and 1882 and it 


`. is to be observed that Mr. Justice Farran 


notes that part of the cause of action in 
the case before him has arisen in 
Bombay and leave to sue has been obtained 
under the Letters Patent, which clearly 
shows that he regardeda suit for foreclosure 
as a suit in personam which could be filed in 
this Court under the second part of cl. 12 
of the Letters Patent. In Venkatrao Sethu- 
pathy v. Khimji Assur Virji (23) which was 
asuit by a mortgagee to, enforce by sale 
his rights under the mortgage in respect 
of, land outside the jurisdiction, it was 
held by Sir Basil Scott, C. J. and Heaton, 


. J., that the suit was not one for land within 


the meaning of c]. 12. The Chief Justice 
ai page 536* of the report says:— 

“The decision in Holkar v. Dadabias 
Cursetji (25) has for many years been 
followed in this Court as establishimg that 


. Suits by mortgagees to enforce their rights 


under their mortgages are not suits for 


‘land within the meaning of cl. 12 of the 


Letters Patent. We are bound by that 
decision. Speaking for myself, it appears 
to me difficult to understand how a suit 
in which the mortgagee seeks Wo have the 
land, vested in him under his mortgage sold 
tosomebody else by the agency of the 
Oourt isa suit for land. It is -a suit to 
realise and dispose of his and his debtor's 
interests in’ the land. The object. of the 
suit is not jo obtain land or to obtain a 
declaration of titlé to land orto obtain 
damages for interference with land, but to 
obtain re-payment of debt owing: to the 
plaintiff and for that purpose to realise 


“the geecurity whieh has beea vested in 
| him." 


It would. appear from this that the learn- 
hief Justice regardedsuits for land, 
KA cl 12 asrestricted to what are known 
in England as local actions regarding land. 
Appaiently, the decree in that case was in 
*Page of 26 Bom. Le Reds a Nn ag 
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sion in India Spinning & Weaving Co., 


.dispüted by the defendants. 


. 
fe 
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the usual form of a preliminary. decree for 
sale. 


various pronouncements: of 


Since that decisien there have been : 
individual 


Judgeson the point, some of whom have : 


in .Halkar's 
unnecessary 
detail. 


doubted the law laid down 
case (25). I  cogsider it 
to refer to those cases in 


They are referred to in India Spinning & ` 
Ltd, v. Climax Industria]. 
Ín my opinion the. Tatio 
: decidendi in Holkar case (25) appears, not-. 
withstanding, to have been the accepted test, 


Weaving Co., 
Syndicate (1). 


im this Presidency until the recent n 
td, 
v. Climax Industrial Syndicate (1). 

The Caleutta decisions may "Ithink, be 
classified under two heads: (1) “those in 
which it has been held that the expres- 
sion "suit for land" means for the, purpose 
of acquiring title to or control over or 
possession of or an interest in the property 
which is the subject-matter of thé dispute; 
and:(2) those in which the term has been 
qd to cover cases which might only 


be. said to relate to:land. Under the first 


heading ia the case of Delhi and London 
Bank v. Wordie (41) which wasa suit by 
a creditorto enforce a trust deed giving 
thé trustees power of saleof land in the 
mofussiland the titlé of the trustees was 
There, Gartb, 
O. J., says at page 263* of the report that 
the case depends notso much upon the 
jurisdiction generally exercised. by Courts 
of Equity as upon whether the suit was 
brought substantially for land, i e., for the 
purpose of acquiring title to or control 
over the land within the meaning of a 
partieular clause in the Charter and he 
held that it was. This would appear to 
lay down a different test to that in Holkar 
v., Dadabhai  Cursetji (25). In Kellie 
v. Fraser (90) the: same learned Chief 
Justice remarks that in almost all the 
cases in which the suit was held to 
be for land the suit was brought to acquire 
posséssion of, or establish title to, or an 
interest in, the. property which was the 
subject-matter of the dispute. In Land 
Mortgage Bank v. Sudurudeen Ahmed (40), 
Trevelyan, J., held that a vendor's suit for 


-specific performance was not a suit for 
land under cl, 12 not beinga. suit “to sell 


or acquire possession of or title to land 
in any sense.” Then in’ Sudamdith Coal 
( (90) 5 i 445 at p.463; 2 Ind Jur. 101; 1 Ind. Dec, 
N. B.) 5 

“Page a 1 C—[Ed.] 
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Co., Ltd v. Empire Ogal Co., Ltd: (17) Jen- jurisdiction. That some of the Calcutta ` 
kins, C. J., and Woodroffe, J., held that c1.12 cases have given too extended a meaning 
of the Letters Patent cannot be considered to the words "suit for land” appears to be 
as limited to 'suits for the recovery of the opinion-of the . Judges who decided the 
land.in its strict sense. but must: be -con-- Most recent case in Calcutta.on ths point: 
sidered as extending at any rate tu asuit for which has been brought to our notic. In 
compensation for wrong A land where the ; Nagendra Nath Chowdhuri v. Eraligool Cp., 
substantial question is the right to the Ltd. (20) it was held by Sanderson, c. J., and’ 
gud. ^. ] : Richardson, J., that a vendor'g suit for gpeci- 
Thé.otherclass of case isthatin which fic performance was not a suit for land. 
the expression has been extended so as to Speaking of the Calcutta decisions the learn- 
cover cases in which the suit isnot really for ed Chief Justice says (page 678*).— 
land but merely relatestotheland. SoinBibee | “Some decisions, such as those referred to: 
Jauny.Mahommed Hadee (36)and Lalmoney by the learned Chief J ustice (Sir Lawrence 
Dossee v. Juddoonauth Shaw (37)itwasheld Jenkins) in his judgment in the above-men- ` 
that suits forforeclosureandredemptionres- tioned case, seem to have extended the 
pectively were suits for land. In In thematter operation of the clause in question beyond: 
of the petition of S. J, Leslie (38)it was held , the natural meaning. of the words ‘suita 
that a suit for sale under a mortgage was for land’, but Iam not prepared to, put an 
a suit for land and in Juggodumba Dossee v. interpretation upon these words, which, as’ 
Puddomoney Dossee (39) suits for foreclosure far as I know, has never been given to them 
were held to be suits for:land. At page 329* hitherto aud which, in my j udgment, hav- 
‘of the report, however, Markby, J.,says:— ing regard to the natural meaning of the 
“Buf acknowledging that it is now settled words, is not justified." - l M 
that a suit for aforeclosureis a suit for ` He then goes on to say (page 678*):— . 
land within the meaning of cl. 12 of the | "In my judgment, it tannot be too clearly . 
Lettefs. Patent, it does “not necessarily laid down that in construing a’ Statute it’: 
-follow that every suit which hasany refer- is necessary for the Court to' give the: 
ence to land is, therefore, a suit for ling natural meaning to the words. which are. 
- within this section." - l used, and if it is thought advisable to in- 
And he refers to some such instances, Clude cases wbich are not coveredby ihe 
Again in Sreenath Roy v. Cally Doss Ghose words of the Statute in their natural mean- ' 
(91) Mr. Justice Pontifex held that a mort. ing,ii ene! for the Oourtto strain the langu- 
gagee’s euit for specific performance wasa ageofthe Statute so as to include them, but 
suit forland under cl, 12 ‘of the Letters itis the function of the Legislature (o. 
Patent and in Ratanchand Dharamchandy, awend the Statute, and the same principle 
Gobind Lall Dutt(92) Mr. Justite Greayas applies to-the construction of the Charter." : 
held that asuit for specific performance It would seem that the learned Chief 
of an agreement to mortgageland outside Justice was referring more particularly to 
the jurisdiction was a suit for land under cl. those cases , under head (2) to whieh I 
12, These cases appear to show that there is have refefred. The learned Chief J ustice's 
by no means unanimity in the decisions of Judgment suggests that the wide construc- 
the Calcutta High Oourt as to the construc- tion adopted by some of the Calcutta deci- 
tion to be given to the term’ “suit for land”, sions in construing the expression “suits 
The’ first class of cases seems to me to be for land as in effect suits relating to land 
limited very much to what would be known is one which does not meet with his 
in Eogland as local actions, “te, actions approval. . e 
for recovery of foreign land or determina- Moreover, it may be Iemarkedthat if a 
tion of the title to foreign land or compen- Vendor's suit. for ` Specific “performance ig 
sation for wrong or trespaes to foreign land, nota suit forland it should logically follow 
The latter class of cases reemstome to that a purchaser's suit for specific per- 
cover cases in which the English Courts formance is equally not a' syit for land,’ 
would exercise their jurisdiction in personam Otherwise a vendor of foreign land could 
provided. the defendant was within the : bring his suit in the 'Oaleutta High’ Court 
(91) 50. 82; 2 Ind, Dec. (x. s.) 663.. and his purchaser could not, viz.. where 


(92) 65 Ind. Cas, 481; 48 O. 882; A.I. R. 1922 Cal, the cause of action or, with the leave of 
328 . hè Court, part of it. 


rl C E, our’, pars Of 1t- arose within the 
*Pag» of 15 B: L. R.—[Ed.] j EE ' *Page of 49 O.—[Ed.] ASIA PLE Sn 
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High' Court's original civil: jurisdiction. 
In neither case. would an English Court 
acting in bcrgoam where the defendant 
was, within the jurisdiction refuse to exer- 
cise e jurisdiction, And indeed it seems 
in evéry wayinconvenient that where in 
a suit for specific performance ofa con- 
tract to sell land the cause of action accrues 
within the original civil jurisdiction of the 
High Court, the parties should, if the de- 
fendant doeg not reside or. work for gain 
within the jurisdiction, be relegated to file 
the suit wherever the land may be situated, 
In most cases the actual situation of the 
land and the residence of the defendant 
at the venue will haveno bearing whatever 
on the case. Most of the evidence will beat 
the place where the cause of action accrued. 
The Madras decisions seem to have given 
to the expression “suits for land" the wider 
meaning of suits in which a decree is asked 
for operating directly upon the land and so 
to include suits brought to enforce a securi- 
ty upon land. So in Nalum Lakshimixantan 
v. Krishnaswamy Mudaliar (44), Mr. Justice 
Moore held thata suit to enforcean equit- 
able mortgage by sale of lands outside the 
jurisdiction was a suit for land. Srinavasa 
Aiyangar v. Kannappa Chetti (45) was a 
suit for damages for cutting and carrying 
. away trees on land outside the local limits 
of the ordinary civil jurisdiction of the 
Madras High Court. It was held this was 
a suit forland. Itis tobe observed that 
the case involved a question of title to the 
` land such as also arose in Sudamdih Coal 
Co. Ltd. v. Empire Coal Co. Ltd. (17) and 
Vaghoji v. Camajii(19). In both cases the 
substantial question was the right to the 
land. Such a suit would come wijhin the 
class of actions in which the : ourts in 
England would decline jurisdiction on the 
:ground that the actionjwasa local one triable 
at the place where the land was situated, 
In the recent case of Krishnadoss Vithaldoss 
v. Ghanshamdoss (26). which was a suit for 
the accounts*of the management of a trust 
and for the administration ofa trust, Srini- 
vasa Aiyangar, J., said (page 312*):— 

"Further, the preposition ‘for’ in the ex- 
pression ‘suit forland' wouldseem to indicate 
that theetitlé to, or possession of, immove- 
&ble property must he the primary object 
of the &ction.” 

Ih the same case Coutts-Trotter, C. J., de- 
clined to indorse the line of argument whieh 
was adopted on the. strength of the ruling 
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in Srinivasa Aiyangar y. Kannanpa Chetti 
(45) thatthe amended Civil Procedure Code : 
could be looked at for the-purpose ofcon- 
struing the words of the earlier Statute, i. e., 
the Letters Patent. `. uM 

‘In India Spinning & Weaving. Co., Ltd, v. 
Climax Industrial Syndicate (1) a Full 
Bench consisting of Sir Norman Macleod, 
C. J., and Orump and Coyajee, JJ., decided, - 
that a suit forsale ona mortgage of Mana 
outside the jurisdiction was a suit for land. 
Sir Norman Macleod reviewed the authori- 
ties and came to the conclusion thata suit 
for-sale must he described as a suit for land 
and thatthe previous Bombay rulings to 
the contrary were erroneous. 

Under these circumstances it is necessary 
to review the whole question de novo. 

-The Charter of 1823 conferred upon the 
Supreme Court all the powers exercised by 
the Court of Chancery in England. There 
can be no doubt that so far as land outside 
the jurisdiction was concerned the Court of 
Chancery exercised jurisdiction in personam. 
where the obligation with reference to that 
land arose out of a contract, trustor fraud. 
So it was held in a suit for foreclosure [Peget 
v. Ede (75)], and a suit for specific perform- 
ance. of an agreement relating to land 
[Penn v. Lord Baltimore ( 93)]. the Court 
would aot in personam where the defendant 
was within the jurisdiction. It appears 
that in cases where the action was such as 
could be described asa local action, viz, for 
recovery of the land or determination of title 
to it or damages for wrong or trespass to - 
it, the Hagligh Court regarded such actions 
as local actions and refused to exercise its 
jurisdiction in personam. . 

Reliance has been placed by the appel- 
lant on a, 5 of the Civil Procedure Code of 
1859. That section usésthe words "suits 
forland" and the Secretary of State's Des- 
pateh, which was referred to by Sir 
Lawrence Jenkins in Sudamdih Ccal Co., 
Ld. v. Empire Coal Co., Ld.(17) alludes to 
the use ofthe similar expression in el. 12 
of the Letters Patent. of 1862. In the 
Codes of 1877 and 1882, s. 5 is re-placed 
by s. 16 which is exactly the same as 
8. lö of the present Code of 1908 except 
that the earlier s. 16. does not cover a 
suit for sale on a. mortgage which is in- 
cluded in the Code of 1908. The appellant 
‘contends that the amplification of s. 5 shows 
the meaning the Legislature intended to 
attach to the expression “suits’ for land” 


(93) (1750) 1 Ves, Sen. 444; 1 Wh. T. L. O. 7th- Ed. 
755; 27 E R. 1132, : 


e 

Lu . 

[164 1..0, 1927] 
and that a similar meaning must be attach- 
ed to that expression incl. 12. But one 
answerto thisis that if the Legislature had 
intended to,alter or amplify the meaning 
of the words for the High Courts it could 
have done so and, asa matter of fact, it has 
not done so. The inference is thatthe ex- 


panded meaning given to the expression 
““guita, for land" by the enumeration in 8. 


lö of the classes of suits which must be' 


* filed where the subject-matter is situate 
was only intended by the Legislature to 
attach to that term so far as suits inthe 
mofussil are concerned. There -seems good 
reason why the Legislature should extend 
the meaning of the term inthe case of the 
Mofussil Courts and not in the case of the 
High Court. If the expression “suits for 
land" in the Code were not to cover, for in- 
stance, a suitfor sale under a mortgage of 
land outside the jurisdietion, such a suit 
could notbe brought in the Mofussil Court 

< where the land was but would have to be 
brought in the Mofussil Court where the 
cause of action accrued crthe defendant 
resided, Where it might be considered 
inadvisable for a Mofussil Court to be in- 
vested with this jurisdiction there could be 
no objection to the High Court exercising 
it, whilst at the same time under s, 16, 
Civil Procedure Code, the Mofussil Court 
where the land was situated could also ex- 
ercise jurisdiction. 

Clause 19 of the Letters Patent, it is to 
be observed, merely refers to the equity to 
be exercised by the High Court.in cases 
coming before it, whichI presume would 
mean in cases properly coming before it in 
which it'has jurisdiction. 

Furthermore, it is impossible toconstrue 
the expression in cl. 12 by a reference to 
the Civil Procedure Code, s. 16; for cl. 
(f) ofs. 16 clearly gives an instance in that 
section which does not cover suits for land 
at all Section 5, Civil Procedure Code, 
159, which uses words "suits for dand” is 

-re-placed in s. 16, Civil Procedure Code, 
1832, by a direction that certain suits shall 
beinstituted where the subject-matter is 
situate. Ido not see why this should be 
caled a definition of the expression “suits 
for land." As I say, there seems no reason 
why ifthe Legislature intended to give 
a similar construction to el. 12 of. the 
Letters Patent that it has given in 
s. 16 it did not do so. This suggests 
that cl. 12 of the Letters Patent cannot 
ba considered with reference to s. 16 of 
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the Civil.Procedure Code and on this point 
Ientirely agree with the sbgerVations of 
Coutts-Trotter, C. J., in Krishnadoss Vithal- 
doss v. Ghanshamdoss (26), at pages àllel2* 
and am unableto agree with Moore,*J. in 
Nalum Lakshimikantam v. Krishnaswamy 
Mudaliar (44) at page 161]. 
We are to follow the terms of cl. 12 of the 
Letters Patent. In England where the 
suit relatesto contracts or trusts relating to 
fereign land the Court will compel specific 
performance if the deféndant is within the 
jurisdiction: The jurisdiction in personam 
will not be exercised when the suit isa 
local action. I think cl. 12 of our Letters 
Patent is different. We have to construe 
it as it stands. A suit for land grammatical- 
ly means a suit for possession of the land. 
There is authority —Vaghoji v. Camaji (19), 
Sudamdih Coal Co., Lt. v. Empire Coal Co., 
Ld (i7)—for saying that it covers atany rate 
suits for title to or compensation for wrong 
or trespass to land which are properly 
“local actions” to be brought ordinarily 
where the land is situated. [am prepared 
to extend. the term to this extent. The 
“Calcutta decisions which I have’ classified 
under the second head are against this view, 
but the authority of them has been much 
shaken by the observations of the Judces 
in Nagendra Nath Chowdhuri v, Eraligool Co., 
Lid, (20), The Madras decisions are mainly 
based owa comparison of s. 16 of the Oode’ 
withcl.12 of the Letters Patent, and this 
line of argument has received the disap- 
proval of the present Chief Justice of the 
Madras High Court in Krishnadoss Vithal- 
doss v. Ghanshamdoss (26). The ,expres- 
sion, therefore, "suit for land" would not 
apply to the*case of a mortgagee's suit for 
sale of land outside the jurisdiction, “If 
may be contended that this construction 
gives to the High Court a wider equity, 
jurisdiction in personam than it does to tHe 
Courts in England because the “High Court 
in Bombay can under the second part of 
cl. 12 of the Letters Patentexercise this 
jurisdiction where the cause bfaction or 
with leave of the Court a part of it has 
accrued in Bombay as wellas when the 
defendant resides within the jurisdiotion, 
In England the jurisdiction in personam 
is only exercised where the defendant*or 
a“ defendant properly on the recotd® 
is within the jurisdiction. This, . how- 
»ever,'is not a serious objection because 
“*Pages of 49M. L. J—[Ed.] |^ — ————— 
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. the Courts in England -are dealing with 


foreign land' or land in the colonies 
and obedience to the Court's order could 
‘not be obtained except when the defendant 
was present within the jurisdiction, Here, 
exoopt in the case of foreign land outside 
British India, the High Cotrt can send its 
‘decree for execution. to the Court in any 


' . ‘other Presidency. 


“ . Nor do I think that a mortgagee's suit 
‘for sale of land situated. outside the juris- 
diction can-be called a suit for land., The 


. primary object of such a suit isto recover 


‘the mortgage débt, if necessary out of the 
‘gale-proceeds of the security. The mort- 
' gagee does not claim the land. He admits it 
is the mortgagor's land and asks that it may 
ba sold. To say that such a suit is a suit for 
‘land or for a declaration of title to land or for 
‘damages for injury. to land is,in my opinion, 


` gs misleading as to say that a suit for a debt, 


where the plaintiff attaches immoveable 


- property belonging to the defendant before: 
. judgment, is'& suit. for land. In both 


cases the land is made security for the debt. 
. Reliance was placed by the respondent 


. on the Privy Council case’ of Harendra 


Lal Roy v. Hari Dasi Debi (31) but in 
the view I „of 

‘question of jurisdiction was not argued 
“and the “case turned on the fact that 
as all the immoveable property was out- 


‘side the jurisdiction the transaction could. 


‘not be registered in Caleutta. ] 
In the course of the arguments a point 
‘arose as to the admissibility of the Report 
of the Commissioners appointed in 1850 to 
make suggestions for the amalgamatión of 
‘>the Supreme Court and Sudder Dewani 
‘Adawlut. “The words used in the Report are 
"land to which-the suit may relate.” I think 
thet the Report is inadmissible for the 
. purpose of construing the words “suits for 
* Jand” because the Report of the Commis- 
sioners jn tl. 17 was merely a recommenda- 
: tion and it.is not shown what the Commis- 
| sioners intended by suits relating to land 
“or that the Commissioners’ recommendations 
“were accepted. - Indeed, it might with some 


‘forca be argued that by using the words: 
. guli forland” the framers of the Letters 


‘Patent deliberately restricted the wider 
‘expression used by the Commissioners if 


*-jndeed any distinction between the two 


-expressions was present to the minds of 


. "both the Commissioners and the. fratners of? 


the Letters Patent, 


` * ĮI donot think that the statement in the 


take of that decision the. 
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Secretary of State’s*Despatch carries the 
appellants case any” further; for, even 


-assuming that the words’ “suits for land” 


in s.5 of the’ Civil Procedure Code of 1859. 
and cl. 12 of the Letters Patent were 
originally intendéd to apply to the same 
class of suits, the fact that s. 5 has been 
amplified intos. 16 of the Civil Procedure 
Code of 1:08 without any corresponding 
alteration of cl. 12- and the impossibility, 
to my mind, of reading into’ cl. 12 of the’ . 
Letters Patent sub-cl. (f) and the proviso 
in s, 16 suggest that the course of legisla- 
tion with regard to the old s. 5 was not 
intended to run on parallellines with the 
meaning to be attached to cl. 12. Nor can 
an enactment relating to the High Court, 
viz., the Letters Patent, be construed by 
subsequent amendments in an enactment 
relating to subordinate Courts. In my 
Opinion, the words “suits for land” must 
ba given their natural meaning and I do 
not think a mortgagee's suit for sale of the * 
mortgaged land comes within thia meaning. 

I am further of opinion that the decision 
in India Spinning & Weaving Co., Ltd. v. 
Claimax Industrial Syndicate (1) is open to 
objection on snother ground. For over 
fifty years thelaw as stated in Holkar v. 
Dadabhai Cursetji (25) has been followed in 
this Presidency. f consider that the Bombay 
High Court should hesitate to reverse a 
law affecting land which has for so long 
been followed by business men and others” 
in this city. Anyone acquainted: with com- 
mercial transactions in Bombay will easily 
realize the confusion a change in the law on 
this point, will involve. . 

Mortgages of immoveable property whe- 
ther by ‘deposit of title-deeds or otherwise ` 
form perhaps the commonest way in which 
mercantile transactions in this city are 
financed. I can well-understahd the con- 
sternation with which Banks and,. other 
financing corporations here who have acted 
on thedaw laid down in this Presidency 
before India Spinning & Weaving Co.Ltd. v, - 
Climax Industrial Syndicate (1) will regard 
a decision which compels them in order to 
realise their securities of immoveable pro- 
perty to file suits in the mofussil with all the 
inconvenience and delay attendant on the 
disposal of such suits there, 

The question of the meaning to be attach- 
ed to the words "suits for land” is not such, 
a simple one as to justify sweeping away 
all the long established case-law on the 
subject in this Presidency, It can scarcely 
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have been intended when . equitable mort- 
gages by deposite of title-deeĝs in the 
Presidency Towns were recognized by s. 59 
of the Transfer of Property Act, that this 
easy and convenient way of raising money 
in a big commercial tawa should be res- 
.trieted toimmoveable property within the 
. Original Civil Jurisdiction of the High 
< Court. ` cae 

I would, therefore, angwer question (1) 
in the negative. ` . 

A, further point . was raised by the learn- 
ed: Chief Justice at the hearing of this 
reference whether, even assuming that & 
suit by a mortgagee of land outside the 
jurisdietion to enforce his mortgage by 
sale was a suit for land, the High Court 
io which ‘such a suit was brought would 
have, jurisdiction if the defendant dwelt or 
carried on business or personally worked 
for gain at the commencement of the suit 
within the limits of the Original Civil 
Jurisdiction of the High Court. This entails 
the further consideration of the clause relat- 
ing to defendant's residence’ or place of 
‘business in cl. 12 of the Letters Patent. 

Th8 uniform practice of the Courts in 
British India in construing ‘cl. 12 has been 
that to give jurisdiction so far as suits for 
Jand or other immoveable property were 
concerned the land had to be within the 


jurisdiction or, if only part of it were within . 


the jurisdiction,the leave of the Court had to 
be obtained; andso far as all other suits 
“were concerned the cause of action had to 
‘accrue wholly within the jurisdiction or 
‘where part of the cause of action arose 
within the jurisdiction the leave of thé, 
' Court had to:be obtained or where no part . 
of the cause of action accrued within the 
jurisdiction it had to be shown that the 
‘defendant at the date of the suit dwelt or 
' earried on: business or personally worked for 
gain within the jurisdiction. In other words, 


the clause relating to the defendant's resid“ . 


ence or place of business was construed as’ 


giving another ground of jurisdittion only . 


"where the suit was not one for land or. 
‘other immoveable property. Soin Balaram 
Bhaskarji, v. Ramchandra Bhaskarji, (43), 
‘Oandy, J., cites the authorities in favour. 
' of both propositions, viz, that a suit for 
‘land partly outside the jurisdiction can be 
brought in this High Court- with leave 
and, secondly, that the condition of: 
' the defendant's «residence, etc., applies 
‘solely to all other suits than ‘those for 
land “or other: immoveable property, I 


i 


. practice. of all the Courts. 
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do not propose to go through the authori- 
ties which. he cites but I ọbserye that ig 
commenting on this. uniform practice of 
the three High Courts: he remarks that 
were the matter res iniégra he woylll be 


inclined to doubt the cotrectness.of the : 


above construction. He goes on to say 


that there are obvious difficulties in what- ` 


ever way we regard cl 12 and concludes 
by saying ‘that he is not prepared after 
this lapseoftime tóquestion the uniform 
i With reference 
to the construction givingjurisdiction where 
part of ithe land is situated outside the 
jurisdiction and leave to sue has been 
obtained, I note that in Jagadamba Dasi v. 


Padmamani Dasi (88) Phear, J., admits that ` 
originally: he used to regard the’ portion of : 


cl. 12 which he describes as the enlarging 
clause as applicable culy to the cause of 
action in all other suits than those for land 
or other immoveable property. But he 
goes on to say that theconstruction put by 
_Norman,J ,the Officiating Chief Justice”, 
in. Prasanna Moyi Dasi v. Kadambini Dasi 
(83) appears to him: “certainly not incorrect" 
and concludes by saying that had that con- 


struction been wrong and been presentto the. 


minds of the Legislature it might well have 
beenrendered impossible by legislation and 
he suggests the proper method of doing so 
“would have.been by inserting the enlarg- 
ing pagsage after the word "shall" instead 
of after the word "arisen," Phear, J., was 

however, inclined to think that there were 
more reasons in favour of holding the deci- 
sion of Norman, J, to be a correct one than 
there were on the other side. In Vaghoji v. 
Camaji(19) Jenkins, C. J.; seems to: have 
been ofopipion that the enlarging clause 
only applied where the cause of action’ 
‘arose in part within the local limits of the 
Ordinary Original Jurisdiction. ‘Neverthe- 
less, although it is difficult to avoid, a 


discussion -as to the construction of the’ 


first partofel 12in considering thé ques- 


tion of the application ofthat portion -of it 
which relates to thejurisdictiop given by the 
defendant's residence or place ‘of business 
the real point before us.is whether that 
clause commencing “or if the defendant at 
the time" down to “within such lfmits" 


immovéable property, The uniform 

Hi : ag 
tice, as Candy, J., points out, was that ihe 
clause was restricted to suits other than 
those for ‘land or immoveable property, but 


" gives jurisdiction in suits for land or ojher i 


I mayobserve that N orman, J., in the case 
be . Ba yee ai BN NG e 
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referred to in Parsanna Moyi Dasi v. 
"Kadambif Desi (83) in setting out el. 12 


of the Letters Patent of 1862, places a 


‘semé-colon after the words “shall have. 


.ariserf""in that.clause, which would have 
the effect of making the residence or 
.. prace of business of the defendanta sepa- 
` rate: ground of jurisdiction both in regard 
‘to suits for land and all other suits. 
No such punctuation mark appears in 
the Letters Patent. Clause 12 of the 
"Letters Patent of 1865 was apparently 
drafted to meet the difficulties the. Judges 
experienced in Gonstruing cl. 12 of the 
‘Letters Patent of 1862. After a careful 
‘perusal of cl. 12 of the amended Letters 
. Patent, I am of opinion that a strict in- 
‘terpretation of the clause shows that it con- 
fers jurisdiction in three cases: (1) in the 
‘case of suits for land or other immoveable 
property, a jurisdiction depending on the 
‘situation ‘of the land within the jurisdic- 
tion or,if thedecisions are correct, ofa part 
of it within the jurisdiction where leave 
‘to sue has been óbtained; (2) in all other 
suits, a jurisdiction depending on the 
cause of action or, with the leave of the 
Court, part of it arising within the 
`> jurisdiction; and (3) in, any, suit,.a 
` jurisdiction depending, on the defend- 
ant. dwelling or carrying on busi- 


“nebs within the limits ofthe Original Civil - 


. Jurisdiction.. A comparison of cl. 12 in the 
Charters of 1862 and’ 1865 shows that in 
“the. earlier cl. 12 two jurisdictions are 
conferred, differentiated by the introduc- 
tion of the word "if" before each. That 
the alternative. jurisdiction dependent | on 
deféndánt's residence or place of business 
' refers only to all other. cases than suits 
foriand is suggested by the use ofthe 
word “ot” after the words “shallhave arisen” 
which makes the alternative part of the 
' jutisdiction ‘conferred under the second 
"if" ‘Clauseel2 of the Letters Patent of 
1865 as i? reads really lays down three 
‘separate grounds ofjurisdietion each begin- 
ning with thé use of the word “if” and it will 
be noted that the word "if" has. been 
introduced’ after the word “or” in deal- 
ing with the jurisdiction conferred by 
the defendant's residence or place of 
. bustiess. This last -“if’ which really 
eügges:s a further general ground -of jurist 
diction in all suits including suits for land 
is not to be found in. the old cl. 12 of the 
‘Letters Patent of 1862. I am, therefore, 
«driven to the construction that defendant's 
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. residence or place of business within the , 


jurisdiction furnishes a'separate ground in' 
every kind of suit entertainable by’ the 
High Court. I, however, appreciate the 
weight of the objection that can be urged 
against this construction thatit gives to the 
High Court a jurisdiction in excess of that 
possessed by the English Oourts; for it: 
enables the High Court to entertain a suig” 
for land merely on the ground of the 
defendant's residence within the jurisdiction 
and this is going beyond the jurisdiction 
which the English Courts would exercise. 
Except where itcan act in personam, an 
English Court will not entertain a suit 
relating: to foreign land. Thus the High 
Court here would have jurisdiction in what 
I may call “local actions” in regard to land 
which should only be brought in the place > 
where the land is. Such a jurisdiction . 
is contrary to the principles of International : 
Law.. It can only be said in mitigation of the 
consequences of construing the clause in 
this way that, after all, a decree for land 
outside the jurisdiction passed"against a 
defendant residing within the jurisdiction 
cam be executed any where in British India 
by transferring it to the place where the 
land is and it would.be: in rare cases that 
any plaintiff would seek a decree against & 
defendant within the jurisdiction -for land 
situated outside British India; for he would 


‘know that there areno means by which any 


order, relating to it could be enforced 
without the assistance of the foreign Court 
even by ethe personal obedience’ of the 


-defendant. There seems, however, no reason 


why the Crown should suddenly decide to. 
confer this jurisdiction im the Letters 
Patent of 1865 when it was not conferred 
by the Letters -Patent of 1862. There was 
apparently between 1862 and 1865 no 
divergence of judicial opinion on the 
question whether a suit for land-could be 
brought within, the jurisdiction of the : 
Original eCivil Jurisdiction of the High 


‘ Court merely because the defendant resided 


within such jurisdiction, < 

It is true that the Charter of 1823 gives 
the Court jurisdiction to determine all suits 
whatsoever against the inhabitants of.. 
Bombay, but it is, I think, not to be disputed. 
that this Oourt in exercise of this jurisdic- . 
tion would not have: exceeded the limits 
assigned by the Courts in England to the 
exercise ôf their jurisdiction in personam 
in suits ‘relating te land. The equitable 
jurisdiction conferred by the Oharter on the 
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Supreme Court was similár to that of the 
Oourt of Chancery. Is it to be expeeted; 
then, that in drafting el. 12 ofthe Letters 
Patent of 1865 the framers of the clause 
intended to cenferon the: High Court and 
expected it to exercise a jurisdiction in 
what I may call “local actions” with regard 
to foreign land that the English Courts 
themselves would decline to exercise? If 
ihe language of a legislative enactment 
unambiguously. and without reasonably 
admitting’ of any other meaning is in 
conflict with any principle of International 
Law, the Court must obey and administer 
it as it stands whatever may “be the 
responsibility ‘incurred by the ‘nation to 
foreign powers in executing such a law, 
for the .Oourts cannot question the authority 
of Parliament or assign any. limits to its 
power. I think this is“ equally applicable 
to, the duty of this Court in construing 
cl. 12 of the Letters Patent of 1865. Never- 
thelsss, if the language is ambiguous—and 
on. this. point I note that, the current of 
authority: up to the present ‘suggests that it 
is—it would be the duty- of the Court. to 
read the.clause so as to. presume that: the 
Legislature. did not. intend to violate: any 
rule. of International Law or comity. To 
give a jurisdiction in a local action with 
regard to foreign land would, in my 
opinion, constitute such a violation where, 
the land is situated, e, g., im France orany 
other European: country. 

` But whatever may bethe correct con- 
straction of cl. 12, I am of opinion that &n 


interpretation which has -for-so leng been: 


adopted and acted upon. up to the present 
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i&.nof one which can be lightly disregarded | 


(Halsbury's Laws& of England, Vol. XXVII, 
page 143, para. 266). In. Redricks v. Secretary 
of State for India (82), Jenkins, C. Ps 
réemarked- (page B17*):= 

“I regard. it as important that ikan. of 
this. kind ‘should have all the certainty- 
possible and that. the Court: should not 
lightiy disregard a decision definitelysettling 

& question of: jurisdiction such as that which’ 
arises in this case. 

In. ` Balaram: Bhaskarji v. Ramchandra- 
Bhaskarji (43), 
uniform practice ofthe. three. High.Gourts 
at; Bombay, Oalcutta and Madras has-been 
to read the clause-in question. here as 
referring solely to all other cases- than those 
for land or other immoveable- Property. T 


Candy, J., remarks that. the 
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.&m not prepared under “the circumstances 


to now adopt a new’ coustruction. 

Nor do I think it desirable thet this High ° 
Oourt should now adopt a construction on 
such a point at variance with that. ‘accepted. : 
by the High Courts of Calcutta and Madras. 
To do so might lead toa weakening of that 
good-understanding which prevails between ` 
the different High Courts in this country. 
If the High Courts at Galeutta and Madras 
were to decline to execute decrees passed ' 
by this High Court for the possession of 
land within their original civil jurisdiction . 
fas to which see Gora Chand Holdar v. 
Prafulla Kumar Roy (94)] it would, I think, 
affect the dignity of this Court which it is 
our duty to'uphold. The judgments on 
which-such decrees would be passed would 
not be “foreign judgments"; ; and if it were 
contended that by virtue of O. XXI, r. 7, 
of the Code, the Executing Court. cannot go 
into the question of the jurisdiction ofthe 
Court which passed the decree a case can 
be imagined where the, question of jurisdic. 
tion might be inquired into under s. 10 or 
8. Ll-of the Code. I think the conflict of 
views might affect future titles to land in, 
Valeutta or Madras. For instance, A might 
obtain in the ite ee Hes Court & 


guit the od High Court would not be 
debarred from passing such a declaration by: 
B. 1k of the Code. . 

The same consideration, does not’ apply. 
with regard to the decision of the, maj jority. 
of this Court on the question whether a suit, 
forsale by a mortgagee of land outside the 


f jurisdiction, ts a suit for land. or not. because, 


as P have. endeavoured. to point out, in. my 
judgment, on that point, the latest pro-' 
nouncements. of’ the. Judges of. the High, 
Courts ia Calcutta and, Madras seem, to irt-' 
cline to the view, that. such a suiteis, not a suit, 
for land under ct., 12:of the Lettexs. Patent,’ 

Mirza, J. .—I am respectfully: of opinion: 


: ‘that. the question, submitted to this Full 


Bench should be answered. as proposed by: 
my brother Fawcett, It, is nof.necessary 
for me to go.over the ground which he, has: 
coveredin his able and scholarly judgment’ 
with which I’ am in Substantial agreements 
‘The. expression “suits for land or. othere 
immoveable property’ appearing in cl, 12 


(94) 89 Ind. Cas. 685; 53 0. 166; 42 0. L. J. 1; 29 0, 
W.N. 945; A. T. R. 1925 Cal. Me B). 


- Balshet Kasar v. Rambhaji (97). 
learned Judges had there to construe s. 5- 


, 


of the amended Letters Patent, 1865, has 


nowhere been defined in the Letters Patent.  ] 
e In the.absegce of sucha definition it is. 


necessary for us to consider not only what 


would be the natural meaning to attach to . 


thit, expression, but also the provisions of 
the law whieh relate to the general exercise 


` @f its jurisdiction by this High Court. on its 
“Original Side. 


- Broadly speaking, the expression may be 


regarded as conveying one or other of the 
. following meanings:— 


(1) that a suit for land is a suit which asks 


"for delivery of the lànd' to the plaintiff, 


` (2) that it isa suit the subject-matter of 
which is similar to that. of local or real 
actions under the English. Law, and . 2 

(3). that it is a suit substantially for land, 
that is for the purpose of acquiring title to 
or conrol over land—that it is a-suit in 


` which- a decree is asked for operating 


directly on the land—thatit is a suit relating 
to or concerning land.  - 

. 1. It would appear that the expression 
“a suit for land” would at first sight suggest 
the meaning that it is a suit which asks for 
the delivery of the land. Some judicial 
authority is to be found for ascribing this 
meaning to that expression in the judgment, 
.of “Gibbs and. -Melvill, JJ., in. Yenkoba 
The, 


of the Civil Procedure Code of 1859 (Act 
VIII of 1859), which section was similar to 
. and the ‘precursor of cl.12 of the Letters 
Patent. They held that the expression “a, 


suit. for land”. would only apply to suits 


which ask for delivery of the land to the 


plaintiff, in other words, suits in ejeótment. . 


The case before them had come up in appeal 
in certain execution procesdings. The 


Plaintiff had.sued on a mortgage bond and ` 


obtained a decree against the defendant 
‘from- the Erandol Court, within whose 
_gurisdiction the defendant resided, for the 
sale of the, property mortgaged to .him, 
under a kond, which property was situated 
at Amalner, outside the. jurisdiction of the 
Court, which had passed the decree. The 


plaintiff had applied to the Amalner Court. 
for execution ‘of the decree against the. 


property. The Amalnér. Court had refused 


fo.efecute the decree on the ground that, 


the Erandol Court had no jurisdiction to 
order a sale of iimmoveable property net 


‘situated within’ the limits of its jurisdiction.: 


The Appellate Court held that asuit fer the 


ecovery ofa mortgage "debt by the sale of 
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the mortgaged property. was not @ suit fo? 
land and the Court could decree. thé 
sale of the immoveable. property although 
it may be situated outside the limits of 
its jurisdiction. The learned.Judges relied. 
upon the practice of the Chancery Court 
of ordering theesale of properties in the 
Colonies. in order to realize the: ‘sums 
charged upon them, - ., PER 
In Holkar .v.: Dadabhai Cursetji (85) 
Sargent, O. J., seems to- have. afproved 
of the construction placed. upon the” 
expression "suits for land" in Xenkoba's 
case (27). But, as pointed out by: Jen- 
kins, ©: J., in Yaghoji v; Camaji (19), .the 
passage from V enkoba's case (27) relating to 
what a suit for land is as quoted.by Sargent, 
C. J., in Holkar's case (25) forms no part 
of 'its ratio decidendi, which is to. be 
found in the concluding paragraphs of-the: 
judgment, where the learned Ohief Justice 
seems to hold that the Bombay High Court» 
on.its Original Side. could entertain: even: 
in the case of land outside the limits of 


‘its jurisdiction all such suits as the Court of: 


Equityin England could... E f 
“The view taken. in Yenkoba’s case (27) 
o the. meaning of. this expression appears 


‘to` be-too, narrow. If it were the correct- 


view ,to adopt, the High Court òn its Orie 
ginal Side would have jurisdiction to. en- 
tertain all actions relating to.land. exeept.:' 
actions in ejectment. 4 : ^. . 4 qeu on 
Had it been the intention. ofthe Legis- 
lature-that this expression should: apply 
only to suits in ejectment, onè would exs, 


. pect thatthe appropriate’ technical phrase- 


would be used for the purpose: A spa bei. 
In Nagendra Nath. Chowdhuri v. Erali- 
gool Co., Ltd. (20), Sanderson, ^O. J., in: 
considering the meaning to be put on this: , 
expression is reported to have ‘said that. 
the natural meaning of a “suit for land? 
was. that it was a suit for the recovery of 
land. He put the question to Counsel? 
(page 672*): “If anything more than re-.' 
covery of land was meant, why did. not: 
the Legislature say ‘suit in respect ‘of or 
concerning land' ? With great respect I, 
am unable to agree with that expression 
of opinion. vd Got M T ME 
.2.. The learned Advocate-General relies: 
strongly upon .the alternative meaning: 
which may be put.-on.the expression “suits. 
for land", viz, suits which would corres-: 


pond..to local or real actions under.the; ` 


English Law. The Courts of Equity i 
-* Page of 49 Ücpupsee cr es 
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‘England. would seem to entertain. all 


' ^. guits in respect of land outside their local 


‘jurisdiction, if they are not in the nature 
of local or real actions. Holkar’s. case (25) 
.was an authority on this point, until it 
. was overruled by the wull Bench decision 
‘in India Spinning & ‘Weaving Co., Lid. v. 
Climax Indusirial Syndicate(1). In Holkar's 
“case (25) the property, the subject-matter 
* of*the mortgage, was situated outside the 
local limits of the Original Side jurisdic- 
tion. The defendant himself resided out- 
‘aide the jurisdiction and the only cause of 
action which had arisen within the juris- 


p 


‘diction was that the mortgage had been: 


“created in Bombay. | 
“The principle on which Courts of Equity 
“in England act in such cases has been well- 


' expressed by Dicey in his Conflict of 


"Laws, Fourth Edition, at page 32, as: fol- 
_lows:— 1 pr 
.. “The basis of interferénce by Courts of 
“Equity has, ‘mainly at least, been .the 
“possibility of acting in England directly 
‘upon the owner of the land, and of thus 
“indirectly dealing with foreign land with- 
‘outdoing any act within the limits of^a 
foreign country.” . : So RR 
-. Similarly, Westlake in his Private Inter- 
“national Law,5th Edition, page 230 states:— 
" “A proprietor of foreign immoveables, or 
“person interested ‘in such, may be. com- 
. pelled by the English Court, if it has per- 
‘sonal iurisdiction over him, to dispose -of 
his property or interest in them so as to 
‘give effect to any obligation relating io 
‘them which arises from, or as from, hia own 
‘contract or tort.” JP j 
the redemption, or fore- 
‘closure of mortgages of foreign lands West- 
‘lake states at page 233:—. MP: 
* "The fact that a debt is secured by such 
a mortgage can.be no objection to taking 
‘the accounts between a debtor and credi- 
tor, and decreeing payment by. the former 
of the balance found. due from him, in 
‘any Court having personale jurisdiction’ 
over him. But that foreclosure should -be 
decreed on. the „debtor's. failure to: pay 
"would appear to be contrary to s. 173, (that 
is perhaps an international comity) and it 
“agni hatdly be supposed that the forum 
situs of the security would allow any au- 


‘thority to such.a decree, if by the lez situs. 


‘the mortgage was still redeemable, and 

proceedings were taken to redeem it. Never- 
‘theless, the practice in England is to decree 
foreclosure of mortgages of foreign lands.” 


l We 
© In England, the jurisdiction of tlie Courts 
of Equity is necessarily restricted where 
the defendant is not toebe. found within 
the limits, where the King’s Writ holds 
good. The Oourt of Equity will got en- 
tertain actions where they would be power- 
less to enforce their orders in personam 
against the defendant. The local limits 
‘of the Original Side of our High Court are 
‘restricted to the Town and the-Island it- 
self and do not extend to the whole of.the 
Presidency, whereas in England the juris- 
diction of the Supreme Court extends be- 


““yond London to the whole of England. 


The English Courts enjoy powers within 


. that large area of enforcing decrees and 


orders in personam against persons t2 be 
found within the area. Thè scheme of our 
Law Courts in the Presidency appears to.be 
different from that of the Courts in Eng- 
land. The old Supreme Oourt of which 


“the High Court is the successor did exer- 


cise powers over the whole Presidency 
similar to what the English Oourts do with 
reference to England. 2 

The scheme of our High Court appears 
to be thaton its,Appellate Side it isthe 


“Supreme Court exereising jurisdiction over 


‘the District and other subordinate Courts 
‘ot the Presidency. So far as the Original 
‘Side’ is concerned ‘its jurisdiction, in my 
‘opinion, is limited in a. manner similar to 
‘that of Oourtsof first instance in, the 
‘mofissil. - o’ NES 
` I am of opinion.that our High Court 
on its Original Side does not possess the 
‘machinery for enforcing any decree in 
personam relating to immoveable property 
situated outside its local limits except in 
‘the limited .instances comprised | under 
O. XXE r. 32, which do not cover mort- 
‘gages. The execution ofthe Court's decrees 


“and orders is to be carried out by the Sheriff 
"whose powers are confined to the local limits 


“of the Town and Island of Bombay. .* 
- Tf a mortgage decree is,to be regarded 


“as adecree in personam, I fail w see how our 


“Court can give effect to the decree order- 


ing the mortgagor or the mortgagee as the 
‘case may be, Should he be' residing out- 
-side the local limits of its jurisdiction, to 
"property where it is situated odtside. the 
“local limits of the High Court. The. pro- 
vision in. the Code of Civil Procedure relat- 
“ing to decrees in personam is under O. XXI, 
t.32. A mortgage decree cannot be regard- 
"ed as a decree for specific performance 


deliver over possessicn of the mortgaged . 


* 88 . 
or an injunction. In such a case the 
decree of the Court would become nuga- 
tory. It is suggested that should the per- 
‘gon against wh 
has been made happen to be within the 
‘local bimits of thé Court's jurisdiction the 
"Court Wouldthen arresthis person and com- 
‘mit him to gaol for contempt and not release 
‘him therefrom until he has purged his 
contempt by carrying out the orders in 
personam. With great respect it seems to 
me that the scheme of O. XXXIV ofthe 
Códe of Civil Procedure relating to mort- 
"gage suits doesnotjustify the suggestion that 
‘decrees in these suits are to be made effect- 
ive by invoking the Court's inherent juris- 
diction in contempt proceedings. ‘Those 
proceedings, as I understand them, are to, 
bé sparingly used in this ‘country and on 
exceptional occasions only. ' It is suggested 
that in the case of a Court sale in a mort- 
"gage action thé Court may by its order 
vest thé property in- its Commissioner for 
‘sighing the conveyance in favour of the 
‘purchaser at such salé. In my opinion, the 
question would still remain how the pur- 
‘chaser is to, obtain possession of the pro- 
perty‘ which he has so purchased, if that 
‘property’ is situated outside the jurisdic: 
_ tion of the Ooürt and the Court by its 
officer’ is not ‘already in possession ‘of. it. 
To get possession he will have. to file ‘a 
'fión -the'propérty is situated and ‘execute 
the decree of that Court, Such a multi- 
plicity ‘of proceedings does not ‘appear to 
‘me to be contemplated by. the Oode for the 


-exécution of a decree for sale in a mort- 


gage action. ' 
' * Themeaning here sought to be put on the 


expression “suits for land" by the Advo- 
eate General appears to ie to be untenable 
_ having regard to the provisions of our ad- 
-jective law on the subject: Even -grant- 
‘ing that the Court has an inherent juris- 
diction -to entertain such actions following 
the example of the Courts of Chancery in 
“England it*could not'and, ir l 


‘diction’ Where ‘the results 


dieu : of its action 
‘are apt to be nugatory. 


. , 8,” A suit for land has been, construed 


"by ‘the High Court of Calcutta as meài- 


tat 


"that is, for the purpose of acquiring title 
"to èr oontrol over land.’ It includes aecord- 
. ing to the High Courts of. Calcutta and 
Madras, any suit in which a decree is 


mre e oss 
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m the order in personam: 


‘ment of personal debt. 


suit in the Court within whose jurisdic- 


land in my opinion, - 
it'should not endeavour to exercise a juris- 'be 


ing a suit which is substantially ‘for land, - 


-è 
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asked for operating directly upon the land 
and would, therefore, include; any. suit 


"brought t$ enforce a security upon land, 


In Sundara Bai Saheb v. Thirumal Rao Saheb 
(95), Benson, Acting C. J., and Sankaran 
Nair, J.,held that a suit which” prays for 
ahy relief with reference to. any specific 


immoveable property is a suit for land: 


In my judgment the above is the cor- 
rect interpretation to be put on the 'ex-, - 


‘pression “suits for land.” The rules of limita- 
‘tion both here and in England seem to place 
mortgage suits on the Same footing as suits 


for the recovery of land. If a mortgage 


‘action’ were regarded by the Legislature 
ds am action in debt only the period of 
limitation should have been three years and 


not twélve. The Courts of Equity in Eng- 
land have naturally laid stress upon that as- 
pect of a mortgage which relates to its being 
a personal debt, for the reason that they 


.emphasise the equity of redemption of the 


mortgagor in the mortgage. Section 58 
of the Transfer of Property Act, as I read 
it, Seems to lay the emphasis more on'thát 
aspect of a mortgage which relates to, the 


‘security part of it rather than on the elé- 


; In a mortgagé de- 
cree; no doubt, an .opportunity is given to 


“the mortgagor to pay up the debt within 


a certain’ time, but the main object of à 
mortgage decree is to operaté on the mort- 
gaged ‘property itself. The preliminary 


‘decrée is à kind of noticé orintimation to - - 
“the ‘mortgagor, that should he fail to re- 


deém thé property within the time speci- 


‘fied by the decree ‘the mortgagee would 


be entitled “to ask the Court for a final 
decree for foreclosure or for sale as the 


‘case may be, which relief the Court would, 
‘subject to any just exceptions, proceed to 


grant. The ultimate object of the decrea 
is either to acquire the property by fore- 
closure or ‘to’ have it sold through the 
Court. In either case the Court's inter- 


‘vention is sought for to seize the property. 


and to hand 


| hi it over to the mortgagor, 
mortgagee or 


purchaser as the case may 


With great respect; Tam unable to agree 
with the'view taken by the maj ority of my 
colleagues, arid would'answer the first-qués- 


‘tion in the affirmative. 


‘I shall first deal with questions Nos. 2 


and 3 in the light of the fuller discussion 


which has now taken place. Itis contend- 
(95) 3 ind, Oas. 930; 33 M. 131; 6 M, L, T. 263; 20 M, 
L. J, 103. ' i 
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‘gd that the last patt of el. 19 of ‘the amend- 
éd Latters Patent, "1865, viz., 
fendant át the time of the commencement 
. of the sui&shall dwell or càrry on .business 
or personally work for gain within such 
limits" stands by itself*and is not governed 
by i the previous clause “in,all other cases. 

. Ih that view of the matter the. last part of 

* cl. 42 would confer on the Oourt a juria- 
dictton in persónam irrespective of the land 
; being situate within the Court's local juria- 
diction. ' 

Clause 12 of the Letters Patent appears 
to ne tobe capable dn this point of two 
constructions each of which would gram- 
patia; speaking-be more or less appro- 
prii The one construction would be ês 


tlie clause ' 
What ineditely follows it, wiz, 
eauée of action shall have arisen, either 
wholly, or, in case the leave of the, Court 
slialbhave been first obtained, in part with; 
in the local limits of the ordinary. original 
jurisdiction, of the said High Court.” The 
A her constriction would be that the. clausé 

ti, all other cases" further governs. though 


hi E slovenly way. what later follows, viz., _ 


"gr if the defendat ab the time ofthe 
"&orüimenoetüerit of ihe süit bhall dwell or 
eatry on business or. personally work for 
_ gain within such limits.” 

In Prasanna Moyi Dasi Y. Kadambini 
Dasi (83), Norman, J., séparated the last 
clause, "or if the defendant.. "- in cl. 12 
from what preceded it by a semi-colon thus 
indicating that in his view cl. 12 should be 
read as expressing the first meaning put 
upon it above. In the original Charter to 
which our attention has been-called no semi- 


cdlons or commas, appear in cl. 12. We: 


may take it, therefore, that the semi-colon 
éxpresses the opinion only of Norman, J , às 
to-the proper reading of cl. 12, and is not 
necessarily ascribable to the. Legislature, 
In fact the semi-colon does not eppear even 
in the authorized print. If this interpreta- 
' tion were to be accepted as correct our Char- 
: tered High Courts in India would -be cap- 
&ble of exercising & jurisdiction in respect 
of lànd abroad wider than, thàt of the 
English Courts of Equity. "We must, there: 
fore, consider whéther the Legislature in- 


tended such an extravagant result to follow." 


According to recognized rules of construc- 
‘tion of Statutes the Legislature is presumed 
not to enact anything contrary to Interna- 
. tional Law.or thé Common Law of the realm, 
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“orif the de-- 


‘scheme of the Letters Patent. 


e. . 0 
69 
Unless, therefore, the inténtion to do Bo is. 
clearly expressed in the. enaetment, the 
Courts wouldinclineto favou? an lütérpreta- 
tion which would bring the enactmenț into 


- consonance with those principles rather than 


accept a grammatical interpretation the re- 
sult of which would be startling or unusual: 

In Balaram Bhaskarji v. Ramchandra 
Bhaskarj (43) Candy, J., stated (page 935*) 
that the. uniform practice of,the thréé 
High Courts at Bombay, Calcitta ` and 
Madras had been to read cl. 1? as if it 


"bore the second meaning put üpon it above: 
. The learned Judge confessed that were the 


matter res integra he would be inclined ‘to 
doubt the correctness of that construction 
but there were obvious difficulties in what 
ever way, the clause was to be regarded and 
he was not prepared after such a lapse of 
time to question the uniform practice of 
those Courts. 

‘The uniform practice of the three Coutts 
to which Candy, J., refers is entitled, in ty 
opinon, fo, great weight. In ascertaining 
the meaning to be put on al. 12it would be 
permissible, i in my opinion, to consider ihe 
views of those resporisible for its ¢ enactment 
at’ the time it was to be put into force: . I 
would not base my construction of cl. 19 
either ori this point: or on the point as to 
what “a guit for land” is intended to mean 
ön the Secretary ofState for India’s Despatch 
which accompanied the original Letters 
Patent of 1862, The opinion expressed by 
the Secretary of State in that Despatch as 
to the policy and intention underlying ' cl. 
12 of the Letters Patent of 1862 cannot, 
however, be lightly treated; but i8 entitled to 
due weight. It stands on à higher plaiie than `` 
& statemént of objects and reasons of an Act. 

The Act of 1861 (24 & 25 Vic c. 104) coh- 
ferred on the Queen the right te establish 
by Letters Patent High Courts at Calcutta; 
Madras and Bombay which she proceeded 


to do under the advice of Her Secretary of. — 


State. The Secretary of State ds not a judi- 
cial authority whose views on the construc: . 
tion .of cl. 12 could be binding on any Court 
of Law. Buta consideration of the Despatch 
from the Secretary of State is permissible 
as throwing some light on the policy and 
n para, 
16 of the Despatch the Secretary of State 
writes :— 

“As it is very desirable that every, Suit i 
should be instituted inthe Court of the Dis: 
trict in which the property forming, the 

* Page of 22 B. [Ed] 
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gubject-of dispute is situated or in which 
the cause of action has its origin or in which 
the defendant. resides or carries on busi- 
ness;..." . J 
, From the langüage here used, it would 
appear to have been the intention of the 
Sêeyetdry ofState that the Letters Patent 
framed under hissupervision should confer 

“ jurisdiction on the High Court in all cases 
irrespective of their being suits for land or 
not when “the defendant resides or carries 
on business" within the local limits of the 
Courts. This meaning, however, is not borne 
out by cl. 12 of the Letters Patent of 1862 
which on this point is clear and unambi- 
guous. Thelatter part of the clause runs 
thus :— : 

` “orin all other cases if the cause of action 
shallhavearisen, or the defendant at the 
iime ofthe commencement of the suit shall 
dwell, or carry on business, or personally 
work for gain within the local limits of the 
órdinary original jurisdiction of the said 
High Court." ` 4 
' In‘such a case the Court would not been- 
titled to put the Secretary of State’s mean- 
ing on the words of cl. 12 but must con- 
strue the clause in accordance with its 
obvious and natural meaning. d 
It appears from the judgmeut of Norman, 

J., in Prasanna Moyi Dasi v. Kadambini 
Dasi (83) that the language of cl. 12 of the 
amended Letters Patent of 1865 “wasalter- 
éd as expressed in the 16th paragraph of 
the letter of the Secretary of State accom- 
panying the Charter in deference to the 
views of some ofthe Judges of the High 
Court.” What the views here referred to 
were is nowhere stated. Is itpossible that 
some of the Judges whose opiniqns on the 
Letters Patent were invited pointed out 
thatthe jurisdiction conferred by cl. 12 
of the Letters Patent was not in accordance 
with the earlier part of para. 16 of 
the Secretary of State's Despatch ? Does 
the amended *cl 12 of. the Letters 
Patent of 1865 in consequence of such 
representations embody in its amended 
form theintention of the Legislature to 
confer on the High Court the widest 
jurisdiction in cases where the defendant 
at the ime of the commencement of thè 
suit dwelt or carried on business or per- 
.sonall? worked for gain within the local 
lintite? It may be said in favour of such 
a theory that the Legislature has not con- 
sidered it necessary to amend cl. 12 of 
the Letters Patent- of 1865 to. bring it 


: kind we findins.16 of 


ki . 2A 
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into conformity. with the ‘proviso to 8. 16 


_of the’ Oode ‘of Civil Procedure, possibly 


because the High Courts are deemed to 
possess a much wider jurisdiction under cl. 
12 of ‘their respective Oharters, The 
anomaly on any other supposition would be 

that the Legislature has deliberately exclud- 

ed the High Courta from the extended juris- 

diction which it has conferred on the, 
Courts in the mofussil by the provisa™ to 

S. 16. The Legislature’ could have, if it 

wished; superseded el. 19 of the Letters 

Patent by s. 16 of the Code. NC 
` The Chartered High Courts are governed 
by cl. 12 of the Letters Patent. We cannot 
Tead into that clause any proviso of the 
the Code. The 
proviso tos. 16 ofthe Code of Civil Pro- 
cedure confers on the Mofussil Courts juris- 
diction in suits to obtain relief respecting 
or compensation for wrong to immoveable 
property held by or on behalf of the defend- 
ant ‘where the relief sought can bé 
entirely obtained through his personal 
obedience where the defendant actually. 
and voluntarily resides or carrieson busi-- 
ness, or personally works for gain within’ 
its focal limits. The proviso contemplates 
the ability of the Court to enforce its 
decrees in personam against a party who is 
actuallyand voluntarily residing or carryz 
ing on businessor personally working for 
gain within its local jurisdiction. The 
last part of cl. 12 of the Letters Patent 
does not, in my opinion, even on the wider 
interpretation to be given to it, contemplate 
the exercise’ of the equity jurisdiction in 
personam. It would apply to defendants 
who after the commencement of the suit 
cease to dwell, carry on business, or work 
for gain-within the jurisdiction of thé 
Court. Had it been theintention of thé 
Legislature to conferon the High Court 
an equity jurisdiction in personam in respect 
of “suits for land” cutside its jurisdiction 
one would expect to find language ‘used 
with refererfceto the defendant's residence, 
business or work for gain similar to that 
of the proviso to s. 16 of the Code of Civil 
Procedure. It does notappear from para. 16 
taken as à whole of the Secretary of State's 
Despatch that it was intended to confer 
such a wide jurisdiction on the High Court. 
. The later parts of the paragraph clearly 
state that the jurisdiction exercised by the 
Supreme Court over persons and pro- 
_perty beyond the local limits of the Presi- 
dency Town had not been veated in the High 


DE 
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makes it clear that.the. intentiorf was to: 
bes the Oourts of first.instance in the 

residency Towns and in the interior of 
the country in respect of their several juris- 
dictions as nearly as -may be on -the same, 
footing. It. would appear, therefore, that 
what is stated in the earlier part of para, 16, 
qf the Secretary of State's Despatch is not- 
to be taken literally, for, as expanded and 
explained by what follows, itleaves no room: 
for doubt that cl. 12 of the Letters Patent, 
1862, correctly represented the policy and 
intention of the Home Government as ex-, 
pressed in the Despatch. In the absence, 
of the actual representations made by some, 
of-the Judges regarding the original cl, 12, 
to which Norman, J., refersit would not be 
permissibleto surmise that the representa- 
tions: had . reference to the enlargement of: 
the Court's jurisdiction in oases.where at, 
the commencement of the action the de-, 
fendant dwelt, carried on business or, 


_ worked for gain, within the local limits; 


Tt is more- likely as -the facts, in the case; 
before, Norman, J., indicate that the repre- 
sentations related to cases where only a part 
of the land or cause of action was within 
the local limits and--a part-outeide such, 
Himits. ` The original. cl. 12, had made no 
provision - for “such - ¢ases.: The amended 
cl. 12'-does provide for them. aa 
“In my judgment the matter is not so 

clear from doubt as to enable me to say that 


the Legislature deliberately conferred a . 


furisdiction on' the Chartered High Courts 
of India wider than that of thá Courts of 
Chancery in England. I am inclined to 


“accept the more sober view on the?subject 


which lias hitherto prevailed in all the High 
Courts exercising original civil jurisdiction. 
+- Equity jurisdiction cannot be effectively 
exercised unless the defendant's property 
or person is within the local jurisdiction. 
Blioüld both be withdrawn from the local 
jurisdiction of-the Court the ‘decree in 
personam would become nugatoty unless it 
could be transferred for execution to the 
proper Coürt where the property-or per&on 
is. Section 39 (a) and (c) of the Code of 
Civil Procedure provide for the transfer 
for execution to-the proper Court of a 
decree which directs the sale or delivery of 
immoveable property situate outside the : 
local limita of the jurisdiction of the Court 
which passed the decree. A mortgage 
decree for sale under the provisions of 


HItIMBR AT HAdSATEALEY d. 
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0, XXXIV, in my judgment, cannot be re- 
gardèd- as a decree in personam whereby the 
defendant is ordered to cenyey* the pro-* 
party and put. the purchaser at & Court sale 
in:possession of it, A mortgage-decree for’ 
sale would not fall within O. XXI: r. 32, 


‘which deals with decrees for restitution of _ 
‘conjugal rights, for specific performante 


-and for injunction. “A mortgage-decree for: 
sale is not a decree for specific performance 
nor for an injunction. A decree for an in- 
junction is confined to a relief consequential 
upon an infringement ofa legal right. It: 
cannot bė said that the mortgagor who witli- 
holds payment from the mortgagee ünder 
his personal covenant to pay has committed 
an infringement of the mortgagee's rights: 
so as to entitle the mortgagee to a-decrée. 
for an injunction in respect of the mort- 
gaged property. Similarly, wherethe mort- 
gagor withholds possession of the mortgag- 
ed property from the mortgagee after the, 
right to enter has accrued to him under 
the mortgage-deed it cannot be said. that 
he has infringed a right of the mortgagee 
Boas to entitle the mortgagee to obtain: 
an injunction against the mortgagor [see 
Muhammad Inam-ul-lah Khan v. ‘Narain: 
Das (96)] . ne a 
~ Order XXXIV, rr.4 and 5, do not cón- 
templatea decree in personam. The pre- 


~ liminary decree in a suit for sale under: 


O. XXXIV, r. 4, also directs that in default 
of the mortgagor paying the mortgage’ 
amount-by a certain date the mortgaged 
property or a sufficient part thereof be sold: 
The order is not “in personam on the ‘de- 
fendant to sell but the Court itself has “to 
sell the property. If, for purposes of giv- 
ing a proper title to the purchaser at thè 
Court sale, the Court has framed rules 
whereby the purchaser is enabled -ab his 
own cost to obtain a conveyance signed by 
the mortgagor or ina proper case by the 
Commissioner of the Court in the name 
and on behalf of the mortgagor, it does. 
not follow thata decree whick is in rem 


against the mortgaged property ‘is thereby . — 


converted into one which is in personam 
against the mortgagor.. Similarly 
O. XXXIV, r. 5, provides that ‘where the 
payment is not made by aspecific date the 
Court shall on application made in ‘that: 
behalf by the mortgagee pass a decreg that 
the mortgaged property or a sufficient, pgrt- 
thereof be sold. In .my judgment,O, 

(56) 29 Ind. Cag, 601; 37 A, 423; 18 A.L J, 565: 


` gagor. 


“the limits of its local jurisdiction. 


12 oe 
XXXIV does not contemplate a resort tò 
contempt proceedings for enforcing the 
decrees made thereunder. In my opinion 
so far as a mortgage decree for sale is con- 
cerned whether preliminary or final the 
residanee of the defendant-mortgagor with- 


in the jurisdiction would make no difference. . 


The Court has to deal ultimately with the 
mortgaged properly and not with the mort- 
It has to carry out the decree for. 
sale against the property and not to order 
the defendant-mortgagor to dò or abstain 
fom doing certain acts with referencé to the 


‘mortgaged property the subject-matter of ` 


the suit. ] i 

In the view that in a mortgage decree for 
sale the Court merely executes a decree in 
personam the inconvenience of a Court-sale 
of immoveable property outside the Oourt's 
local jurisdiction would be that the Court 
would be unable to put the purchaser ab 
the Oourt-sale in possession of the property., 
What the Court sells under a mortgage 
decree for sale is not only the interest of 
the mortgagee in the property but the 
interest both of the mortgagee and the 
mortgagor, in other words, the property 
itself. Order XXXIV, r. 1, provides that all 
persons having an interest either in thé 
mortgage security or in the right of redemp- 
tion shall be joined as parties to any suit 
relating to the mortgage. The object of 
the rule evidently is that all parties inter- 
ested in the mortgage security or ih the 
right of redemption should be before the 
Court so that the Court may finally deal 
with all such interest in the property. 
Order XXXIV does not contemplate that in 
order to obtain possession of the pronerty 
sold to him at the Court-sale the purchaser 
should file a suit against the morfgagor or 
whoeyer may be in possession of the pro- 
perty through him in the Court within the 
limits of whose jurisdiction the property is 
situgte. The scheme of O. XXXIV, in my 
judgment, is against such a multiplicity of 
proceedings. o entertain a mortgage suit 
for the sale of immoveable property the 


“Court should be able to seize the property 


and give possession of it to the purchaser 
at the Court-salé. The Court. could, do 
this only if the property is situated within 
I would answer question No. 2 under both 
heads’ in thenegative. = . 
Strictly speaking, question No. 3 does not 
arise in this appéal. From the opinion: I 
have formed on question No. 2, it must 
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follow that question No. 3 should also b : 
answered in the negative. 

If the question here propounded werd . 
angwerêd in the affirmative 6l, 12 of the’ 
Latters Patent would be deemed td éonfer 
an equity jurisdietjon on this Votrs wider 


cértàin Islands in the harbour. lt the 

Court wêre to entérlàin mortgage sults for 

sala Whéte both the immdveable property 

and thé defendant ate outaidé ila lo@al jüria- 

diction; it Would be powerleas tô égfórce 

its déóree either against the property or. 
ágàinst the defendaüni-mortfügór öven oh 

thé sUipposition that thé decree is a dgetée 

if petsonam &güinst tlie défendant. 

Holkar v. Dadabhai Cursetji (25) until 
it was overruled by India Spinning, & 
Weaving Co. Lid: v. Climax Industrial 

Syndicate (1) was an authority in our, 
"Oourts for the contrary opinion. I agree 
with Jenkins, C. J;, in Vaghoji v. Qamaji, 
(19): that the ratio decidendi of Sargent, 
C. J's judgment in Holkar's case (25) is 
to be found*only in the concluding para- 
graphs of the judgment which lay down 
that thesBombay High Court could éntertain, 
even in the caas of land outside the limits 
of its jurisdiction all such suits as the 
Courts of Equity in England could. -Ín 
applying that principle to the eàsó' before 
him Sargent, ©. J., omitted to notice that 
the defendant there did not dwell, carry’ on 
business or personally work for gain within 
the local jarisdiction of the Court and thé 
only part of the cause of action relied on 
was that the mortgage was created in Bom- 
bay. The Court of Chancery would not 
have entertained an. action ‘such as this 
where both the land and the defendant 
were’ outside its reach: Sargent, Ô. J., 
was virtually -claiming for the Bombay 
“High Court a jurisdiction which would bé 
wider than that of the. Oourt of Chancery. 
lu Venkatrao Sethupathy v. Khimji Assur 
Virjé (23) Scott, C. J., in following Sargent, 


` 
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.C. J'a judgment stated that ‘the Court 
would have jurisdiction in persofam over 
the defendant if he had been lawfully 
caused to appsar upon summons, The 
argumént Would:come to this: that if the 
land and the defendant are both it 
foreign territory, but a part of the cause of 
action has arisen in Bombay the Court. 
* would have jurisdiction with leave under 
. al. 1240 entertain a suit for such land and 
pass a decree in it to opérate oh the land | 
if thé plaintiff can show that he hàs served 
the writ of summons on the defendant, say 
by registered post or by one or óther of thé 
recognized modes of substituted service.” I. 
fail to see how a service of the summons in 
this manner on a défendant who in fact is 
outside the Court's Jocal jurisdiction can. 
confer a jurisdiction in. peréonam against 
him. With great respect, such a doctrine 
' would take the cise beyond any hitherto 
formulated by the Qourts of Equity in 
Higland. In süch à case;as we are heré 
considering, the Court would be powerless - 
to èxeċute iis orders and decrees except by 
contempt procéedings, if such were opel 
to if, stiould the defendant happen, to 
return to Bombay or possess property hére. 
Ia my. opiüion, the Legislaturé never iùn- 
tended that the High Coürt should exercise 
such an extravagant jurisdiction. 
: I would answer the third question, if 
necessary, in the negative. -> S 
- An argument was, advaticed by the 
Advocate-Generalon the principle of stare 
decisis. In my judgment the opinion ex- 
pressed by Macleod, O..J. on this subject ih 
india Spinning & Weaving Co. Ltd. v. 
Climat Industria! Syndiéate (Y) is éorfect. 
Like my brothér Fawcett, I have held that 
právioüs decrees already inade in mortgage 
suits are binding on the parties to them. 
and their representatives-in-interest atid 
Operate as rés ‘jiidicata. AS at present 
advised, Tat iidtiriclined to attach much 
Weight to the arguüiení based on stare 
URGE, 0 te or Y wee ce ey 
‘Blackwell, J.—The first. question. sub- 
mitted ih this appéal for thé consideration 
of this Full Bench is whether a suit brought 
‘by a mortgagee of land to enforce his mort- 
` gage by sale ia "a suit for lahd" within the 
meaning. of cl. 12 of the Letters Patent. 
Thé second and third questions submitted , 
: involve (inter alia) a further consideration, 
namely, whether this Court has an equity 
jurisdiction arising indepéshdently of cl. 12 
ofthe Letters Patent, -  ... > m 
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Clause 12 of the Letters Patent is in the. 
following terms:— DEO 

"And we do further ordain that ih said, 
High Oourt of Judicature at Bombay, in 
the exercise of its ordinary original eivil . 
jurisdiction, shall be empowered toréceivé, 
try andjdetermine suits of every descriptigh, ' 
if, in the case of suits for"land or othér 
immoveable property such land or properiy 
Shallbe situated, or in all other cases if 
the cause of action shall have arisen; eithér 
wholly; or, in ease the leave of the Court 
Bhall have been first obtained, in part; 
within the local limits of the ordinary 
original civil jurisdiction of the said 
High Court, of if thé défendant at the timb 
of the commencement of the suit shall 
dwell or carry on business, or personally 
Work for gain, within such limits; except 
that the said High Court shall not have 
Buch original jurisdiction in cases falling 
within the juriSdietion of the Small Cause 
Court at Bombay, in which the debt, or 
damage, or value of property 8uéd for dogg 
not exéeéd one hundred rupees,” 

It i8 iniportant to observe that this ie the 
only clause in the Letters Patent which 
confers jurisdiction upot the High Coùft 
iü the exercisé of its óOrdiüary original 
‘civil jurisdiction. . l 

Olgusé 19 of the Letters Patent isin the 
following termis:— : 7 EE 

"And we do furthér ordain that with 
respect to the law or equity tobe applied 
“to edcli case coming before the said High 
Court öf Judicature at Bombay in the 
exercise of its ordihdry original civil juris- 
‘diction; such law or equity shall be tha’ 
law or equity which would have been 
applied by thé said High Court tó such 


. case if these Letters Patent had riot issued.”. 


This clause direets that the law of equity, 
to Bé applied is to be the law or equity 
which would have been applied. by tha 
High Oourt ifthe Letters Patent had" act 
issued. The clause, no doub® empowers thé 
High Court to apply the powers” of a Court 
of Equity ii England: For, as was pointed 


out by Sargent, O. J., in Holkar v: Daddbhái ` 


Cursctj1(25): (page 359*)“The High Coutts in 
India have all the powers of a Court of 
Equity in England.for enforcing theisdecrets 
in personam.” But él. 19 in terms states that 
such “law or equity", is only “to be applied 
‘toveach case coming beforethe said «Hirh 
Court of Judicature at Bombay in ike 
exercise of its ordinary original civij 
*PageofléB.—[Ed UU 
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op 
cjurisdietion," It- seems; therefore, „clear 
that unless jurisdiction is first acquired 
‘uader cl."12,,tHere is no room for the appli- 
cation of the equity doctrines of the English 
"Courts. - 
~; -Th8 "failure to observe that the equity 
` “doctrines of the English Courts cin only 
“b8.applied to any case properly before the- 


Court under. the jurisdiction’ conferred | 


‘upon it~ by cl. 12 of the Letters Patent ap- 
-pears to me to have given rise to-a certain 
amount of -confusion. in some of the 
‘decisions in the Indian Courts. wheré- the 
‘question of jurisdiction has been dis- 
;eussed. Thus. in Holkar v. Dadabhai 
.Cursetji (25) (page 359*), Bárgent, O. J., 
in discussing the construction which 

. fhe Courts of ‘Oalcutta have placed on el. 

. 12 of the Letters- Patent, says that that 
construction “would exclude from the juris- 

-diction of the High Courts the large class 
bf case&in which English Courts of Equity 

‘exercise jurisdiction, although the lands 

¿arein the Colonies or even in foreign States. 
Those cases are set out in detail by Kay, 

` J, dn In re Hathorne Graham v. Massey 

(97); and the-principle on which they proceed 
as stated by the Earl of Selborne, L, : C., in 
Ewing; v. "Orr.Ewing . (98)." : Again,: Sir 

"Norman Macleod in the judgment of the 

drall: Bench in‘India Spinning & Weaving 

0, Ltd. v. Climax Industrial Syndicate 

(H)says (page 1303).— oe ^. 

i. “I donot for a moment dispute the powers 
Of this Court to pass a decree in personam 
in spite of the fact thatthe suit relates to 
land outside the jurisdiction...If the plaint- 
iff asks for relief against the defendant only, 
the Court has jurisdiction though the suit 
relates to property outside the j urisdiction, 

“But -he cannot, when asking “for relief 
agaihst the property, claim that the suit is 
hot a suif for land, because he is also asking: 
or may be entitled to ask for an order 
which can be enforced. personally against 
the defendants" . DEREN 
.. The abofe passages cited from those 
judgments seem to. me to imply that there 

“ ‘exists in the High Oourt an equity juris- 

‘diction independent of the jurisdiction 

gonférred by cl. 12. In my opinion ‘there 
` j&.no sach independent equity jurisdiction 
and unless a suit is brought within the 
four eorners:of cl 12, this Court has no 

. Q7. (1883) a D. 743; 52 L.J. Ch. 750; 48 L. T. ° 

s (és) (188 9 A C. 34 at p. 40; 53 L. J. Ch. 435; 59 L. 
CT. 401; 32 W. R. 573: db 
"*Pageofi4B.—[Ed.] {Page of 27 Bom. L R.—[Ed. 
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jurisdiction to enterigin- it. by séeking fò 

apply te equity powers of the Courts in 

‘England, or any other powers. -5 

; Fhe question-‘as to what is “a suit for land,” 

has given rise to à considerable difference . 
of opinion in the Indian Courts. One view 

has been that a' suit for lànd means 

„a suit to obtain or recover. land; a 

second. view taken’ is that’ a suit fop 
land is a suit "substantially" dor; fand. 

such as a guit in which the question of title 
to landis involved; and a third view. has 
been that a suit forland is asuit relating 
to land. An instance ofthe ‘first view is 
to be found in Yenkoba Balshet Kasar v; 
Rambhaji (27), a case arising under the 
corresponding words “suit for land".in 
.8. 9 of Act VIII of 1859, whereit was held 
that a suit for land is a. suit which asked 
for delivery of the land to the plaintiff, 
An illustration of the. second. view appears 
in the case of Vaghoji v. Camaji (19), 
where a question of title to a talao 
situated outside the jurisdiction of the 
Court arose, and in Sudamdih Coal Co, Ltd. 
v. Empire Coal Co, Ltd. (17), a suit for com- 
pensation for wrong to-land in whith the 
question arising was the right 
to the land. An illustration of the third 
view is to be found in Sreenath Roy:.v: 
Cally Doss Ghose (91), a suit for specific 
Ben kante of. an. agreement relating-to - 
and. . ; ` MES 
.. Having regard to this difference of opin- 
ion, the question of the meaning of “a 
Suit for land" falls to be decided by this 
Full Benehfafresh. . 


In considering this question, I proposé 
to.apply the test laid down by Lord Hers- 
chell in Bank of England v. Vagliano (58). 
In that case at page 144*, Lord Herschell 
Bays :— i A n 

“I think the proper course is in the first 
instance to examine the language of. thé 
Statute and to ask what isits natural mean; 
ing, uninfjuenced' by ‘any considerations 


‘derived from the previous state of the law." 


:. I ask myself, therefore, whether the words 
"suit for land" have. a natural, ordinary, 
and undmbiguous méaning.. -lf they have, 
‘I-am bound to. give the words that mean- 
ing regardless of consequences. .lf the 
consequences are unfortunate, it is for the 
Legislature to- intervene. It is not-for e 
Court of Law to refrain from. giving the 
“Words. their natural and ordinary meaning 
. *Page of (1891) A, GQ-[Ed. TT ened Ae 
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because the Court may think that unfortu-, 
‘nats consequences may’ result. Ce ea 

"Thé Advocate-General in the course of’ 
his argument.submitted that the natural. 
and ordinary-meaning of “a suit ‘for land". 
is a suit to obtain land. In considering 
whether “this submission*is a right one, 
Task myself: what is the natural-and ordi- 
mary meaning of similar expressions? For 
inétanee, what. is a suit for an injunction ? 
„Tt is not a suit relating to an injunction,’ 
neither is.it a suit substantially for an 
injunetion; it is à suit to obtain an in~ 
junction. So, too, a suit for possession `is 
neither a suit substantially for possession 
nor relating to possession; itis.a suit to 
obtain possession, Again, a suit for dam- 
ages is not a suit substantially for dam- ' 

. ages or a suit relating to damages; it 
is'a sujt to obtain damages, To take an= 
other illustration, a suit for libel at first 
sight might- be regarded s a suit relating 
to. libel; but having regard to the relief 
actually claimed, the -words “suit for libel": 
are really a compéndious expression for “a: 
suit for-damages for libel" that.is,a suit to’ 
obtainedamages for libel. Such illustrations 
might be multiplied indefinitely. A cor- 
sideration of these similar expressions 
seems to me to lead conclusively: to the. 
View that the words “suit for" mean - "guit 
to obtain". In my opinion, -therefore, the 
submission of the Advocate-Ganeral that 
the expression “suit for land" means “a’ 
guit to obtain land" is correct. cae 
-I am not unmindful of the fact that’ 
this opinion involves an ‘obligation upon: 
this Court tó entertain a suit relating to 
land. whereyer the land may be situate, as: 
was pointed out by Jénkins, O.: J., in dis- 
cussing the arguments of Mr. Lowndes in’ 
the case of Vaghoji v. Camaji (19). It will 
involve. an obligation tv try even a ques- 

` tion of title to ‘land outside -the jurisdie- 
tion, provided. that possession of the land 
is “not sought to be obtained; ora question 

óf-damages- for trespass to lands where s 
question of title may be involved: This 

may be an ineonvenient consequence of 
the .construction placed by me upon the 
expression "suit for land," but holding as 

.l do that that is the proper construction, 
cannot allow myself. to be influenced. 
by any consideration of inconvenience.; It 
was: pointed out by Jenkins, C. J., in the 

"ast -mentioned case. at page 258* .that 
“though it is ‘a. general- principle that thé 
title to-lafid' should: ordinarily: be deter- 

Page of 29. Be—[Ed.] . : 






PRAMROZ BDULJEE DIMBHAW, * 75 

mined by the Court within the limits o 
whose jurisdiction it lies; it no doubt i 
open to the- Legislature to disregard that * 
-principle;" and, in my opinion! by reason 
of the expression “suit for land" in cl. 412 

of the Oharter.which I take to bear an 

ordinary, natural, and plain meaning, that. 
general principle is in effect disregardede , 
1 cannot, therefore, hold that the meaning 


_ of the expression "suit for land" can be 


extended so as to include a suit "substantial- 
ly" fer land where a question of title to` 
the land may be involved. = 
I am fortified in my opinion by a recent 
decision of the Oaleutta High Court in the ^ 
case of Nagendra Nath Chowdhuri v. Erali” 
gool Co. Ltd. (20) where it was held that 
a vendor's suit for specific performance 
of an .agreement to sell a tea-estate ‘in 
Assam was not “a suit for-land" within: 
the meaning of cl. 12 of the Letters Patent; 
and that the Caleutta High Court’ on its: 
Original Side had jurisdiction to entertaim 
the suit, In the course of the argument’ 
at page 672* Sanderson, C. J., said, with 
fegard to the expression “suit for land: 
"If anything more than recovery of land 
was meant, why did not the Legislature 
say ‘suit in respect of or eoncerning 
land.'" It is clear to me from his judg- 
ment that he was of opinion thatthe ex- 
pression "suit ifor land" meant in its natural 
and ordinary-meaning, “suit to obtain land." 
As a restilt of this decision, itappears to me 
very doubtful whether the calcutta. High 
Court would now hold that “a suit for land?" 
means either a suit "substantially" for land 
or a suit relating to land, i l 
It was argued before us that in constru- 
ing the expression "suits for land” in, c], 12 
of the Letters Patent we-ought “to have 
regard to certain sections of “Act VIII of 
1859. In view ofthe opinion whieh I hàve 
formed that the words "suits for land" 
in cl. 12 of the Letters Patent bear ‘ati 
ordinary and natural meaning, I hold that 
it is inadmissible to seek to comstrue that 
élause in the light of variots sections in 
an earlier Act.” Moreover, Act VIII of 
1859 was an Act for simplifying the pro- 
eedure of the Courts of Civil Judicaturé 
not established by Royal Charter,and would, 
in my judgment, afford no proper guide for 
construing a clause in the amended Letters’ 
‘Patent constituting the High Court. af I 
had thought it permissible to look at 


those sections, I should nevertheless have 
‘rejected the argument. The argument was, 
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that althoügh s. 5 of the Act, which 
defined the jurisdiction of thé Civi! Courts, 
‘@ontained-the words “suits for land” 
those words must be constiued as meaning 
Büfts “relating to land" because a sub- 
sidiary se¢tion, namely, 8. 33, contained 
(ie expression, “if the claim rélated to lànd, x 
snd because 8. 26 (5) contain’ the éxpres- 
sion "When the claim is for land or. for 
any interest inland.” But other. sections, 
namely, 10, 140, 225 and 224 indieaté that 
a uit for laüd means & suit for obtain- 
ing or recovering. land. In this conflict 


'--ġf words in aubsidiary séctions, I. think 


that the only course open to thé Court ia 
to Gonatrus b. 5, which is the main. jurisdic- 
tion séction, according . tö its plain and 
nütüral meaning, and to hold that it meang 
: suit to.obíain or recover land, dnd not 

Buit relating to land. The fact that 

533 of the Act of 1859 was re-énacted 
1 8.3 of Act XXIII of 1861 does not 
appear to me to carry thé argument any 
further. 


of thé Gaan Coiirts iur the apay B 
Gourtd. If I thought it permissible to 
look, at those Réporis, as the words in cl: 
42 óf the Letters. Patent. ara “suits for 
n and not "suits relating to or ebncêrn- 
dg lada” I should draw the inference 
thst thé recommendation of the Commis- 
Bioners as to the language tó, be employ- 
ed was rejectéd, dnd thata different éx- 
‘préssion, bearing a different mganing, was 
désignédly used in framing the Datters 
Patent. 
Id ihe curso of the atgumeni it was 
gri biiitted that the Court ought’ to look at 
ue terms of the Despatch of the S&erétary 
State itich accompaniéd the Lattera 
Bitent of* 1862 for the purpose of con- 
straing cl. 12 of the amended Letters 
. Patent ‘of 1865. | In addition to the reason 
"given by mé above for refusing to look at 
extraneous documents for the’ purpose of 
constmuing words which, in my view, have 
#. natural, plain, and ordinary meaning, 
it stems to rie that it is not opan to the 


Goitrt to have regard to any expression ' 


of, opinion by-an Officer of Government 
às to what was intended to be conveyed 
by puse used in the Charter. Ii is for a. 


° bote. we £4 
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Court of Law, and not for a Goveriitient 
Official; to con&tru8 the in3aning of the 
Charter. . 

Thà next question arising in this Appeal. 
is, What is the trae natura, of a guit 10 
énfores à mortgage . by gale f ? In regard, 
to this ‘question, [. have had the advant- 
agè of réading the judgment of the 
léaraed ict Justice. It [may say . ko; 


“he has déslt With thé, Matter Bo tdlly, and. 


gó admirably, that 1 feel thüt- E could, mot” 
usefully add oné Word. I, théréfore, gon- 
tént mysélf by. saying thàt I dgrée “with” 
his judgmêné upon this part of the Gase; 

İt is not necessary for ms fo, express 
any dpinion upon | the argument based upon, 
the doctrine of stare décisis which was Bub-' 
miltad to us by thé Advocate General, 


having regard to the opinion which I have ` 


alréady expresséd upon this case. 
howsver; to. Say. that I am in, entire 
agreément With the viéw, expressed “upon, 
this matter by the learned Chief Jagtics in 
his judgmént. 


J desire, 


I answer thé first qiéation subinittéd tö 
us in thë negative. 
“Ti view, ot my answer 


E re 


Ao ühéstion 
No; i; my atiswér to quéstions Nos; 


2 
‘atid 3is:—"Yo&, under ol: 12 of the Letters 


Patent:” è 


Thë second question has given rigé to, à 
discussion à as to what i 18 the proper construc 


tion to bà placed upon the words “or if the . 


defendant, at ihe time of the commence- 
ment of the suit shall dwell or Garry. on 


- business or personally : -work for gain within 


such limits.” Do these words.. fall within 
the ambit of “all other cases,’ 
confer jurisdiction upon the High Gourt 
in aüy class of case; even if tlie case: ‘be a 


suit for land or other immoveable,,pro- , 


pérty ?, So tohold would undoübtedly. bs 
startling, for. if this be the true constrne- 
tion the High Court would hare juris: 
tioh iù sits. for land -or other immoveab 

property wherever the land or property 
was situated if. the defendant ab the" time 
of thé commencement of the suit, dwelt or 
catried on business or personally, workéd 
ior gain. within the limits of the ordi- 
nary original, jurisdiction. As far as I 


' or do they . 


T 


can ascertain it has never been contend- 


ed hitherto in any of the High Courts in 


India. that such a construction, should be 


placed upon these words, and the „point 
falls to, bo dosen inow for the: first 


time... 


Z. 
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, The, question was referred to by Candy, 
J. in Balàràm Bhaskarji v. Ramchandra 
Bhaskarji (43). The-learned Judg® said 
(page 925*):— ` i EE AD 

“The uniform practice of the three High. 
Courts at Bombay, Calcutta’ “and “Madras 
has'apparently been to read, ‘that’ ‘clauge'as | 
if it ran as follows" UOC — ' co 77 Yn 

“The said High ‘Courtin the exercise of 
its ordinary original civil juriédiction shall 
be empowered to receive, try and determine 
suits of every deseription if ^ ^ ^^ °% 


- (à) in thé *case of suits for land or other. 


immoyeable property, 5 
shall be sitüatei' either wholly, or, in “ease 
thé leave of the Courb shall have béen frst 
obtained, in part within thé local limità of 
the ordinary“ original jurisdiction of the 
said High Court, or if ae 
. (b) in all other cases the cause of action 
shall have arisen either wholly, or, in case 
the leave of the Court shall have been 
first obtained, in part within the local 
limite of the ordinary original jurisdiction 


ich land oF property 


ofthe sdid High Court, or if the defendant . 


atthe time of the commencement of the 
suit shall dwell or carry on ‘business or. 
personally work "for gain within such 
limita ^ ^ WG AI On 
"I confess, were the matterres integra, I 
should be inclined to doubt the-correctness 
of the above construction, but there are 
obvious “difficulties in whatever way we 
regard the clause, and Iam not prepared 


after this lapse of time to question the 


-uniform practice of all the Courts." 
Jo dealing with the question now arising 


| the learned Judge said (page 9209— 


“As authorities for the proposition that 
the condition as to defendant's residence or 
carrying on, business relate solely to all 
other cases, and “not to’ suits for land or 
other. immoveable property, I may refer to. 
the judgment of Macpherson, J., in Bibee. 
Jaun v. Mahommed Hadee' (36) where it. 
was.held that asthe land wag not. within, 
the logal jurisdiction, the suit could not be 
entertained by the Court merely’ on the 
ground that defendat was "personally 
dwelling in Calcutta; and to the judgment 
of. Phear, J:, in Khalut Chunder Ghose. V. 
Minto (78), where it waa held that as defend- 
ant dwelt within the local limits the ‘Court. 
had jarisdiction’ unlesà it was a éuit for 
land not within the’ local limils,” Further 


support for this proposition may be obtain- : 
‘ed’ from: the fact thak it hag never been- 
apparently contended’ that a defendant terms:— 


Pages of 22 B.—[Hd,] * . 
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` residing in Bombay could be sued in the 
“Bombay, High Court for land, say in Cal- 


cutta, simply because the defepdantzesided , 


in Bombay.” - ba 
` It is to be observed that the first authority . 
cited by the learned Judge, namely, 
Bibee Jaun v. Mahommed Hadee (38) was 
a case arising .under the original Letters, 
Patent, and not under the amended Letters 
Patent of 1895, which did not become, 
operative until some time in 1866, and were - 
not in force at the time that case was 
decided, namely, December 1865: and;having ` 
regard to the wording of the original 
Letters Patent, presently referred to, it 
could not have been” contended that i, 
as was held, the suit was one for land out- 
side the jurisdietion, the suit would lie 


`- upon the ground that the defendant resided 


within the jurisdiction. The second ease 
cited by the learned Judge, namely, Khalut 
Chunder Ghose v. Minto (78), was & case 
under the Letters Patent of 1865, but it 
was not contended by the Adyocate-General 
for the plaintiff that, if the suit was one- 
for land, the Court would have “juris, 
diction, although -thè déféndant residéd 
within the jurisdiction. “These authori- 
ties, therefore, do not seem “to” afford 
any. assistance in answering a point 
which is ‘now argued apparentiy for the, 
first time under the Letters Patent of 1865. 
Moreover, it is to be 
supporto the proposition that the condition 
as to defendant's residence or carrying on 
business relates solely ío all other cages, - 
and not to suits for land or other immove- - 
able property, the learned Judge himself - 
relies upon (page 926*) “thé' fact that it has’ 
never’ been apparently contended that a’ 
defendant iesiding in Bombay ‘could be 
sued in the Bombay High ‘Court for la d,. 
say in Calcutta, simply - because ‘thé 
defendant résided in Bombay." the fact 
that such a contention has never been. 
raised may no doubt aficrd strong ground. 
for supposing that it is’ il-fduüüged, but, 
now that it has been raised and argued it 
seems to be that it would be quite wrong. 
to refuse to give effect to the contention, if. 
it besound, merely "because ‘it has never 
been raised before, and because in the 
absence of argument. in support: of the 
contention the High Courts in India have 
construed the clause in another manner ` 
of the Lettérg® 


The material part of cl, 12 
of 1862 was, in the following. 


Patent 


observed that in ` ` 


X wt 
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"And i we do further ordain, that the said limits to the jurisdiction conferred. :by-. 
High Court of Judieature at Bombay inthe Letter» Patent made, in accordance With 
exercise’ of *its ordinary original civil the authority of the Legislature. It the. 
jurisdiction, shall be empowered to receive, jurisdiction conferred is too wide, it is for 
try, and determine suits of every description ..the Legislature to intervene. Nor, as ity. 
if, im*the case of suits for land or other seems to me, is there anything inherently.- 
immoveable property, such land or property absurd in the corfferring of such a jurisdie-- 
hall be situated, orin all other cases if the - tion, for, though the Court might not be ' 
cause of action shall have arisen, or the able to give effect to its decree, it would be: 
defendant at the timeof thecommencement open to the plaintiff, if so advised, *as Was- 
of the suit shall dwell, or carry on business, submitted by the Advocate- General: to sue, 
or personally work for gain within the local upon' the decree in the foreign country; 


_ limits of the ordinary original jurisdiction and, as presently pointed out, the new cl: 


of the said High Court.” - 12 has conferred upon the Courts in India,. 
Itis clear from the- wording of this clause | according tofthe decisions of these Courts, 
that the words “or the defendant...personally. jurisdiction over land abroad if part of the. 


_ Work for gain within" et cetera, fall within ]and is within the jurisdiction, and the. 


the ambit of “all other cases.' leave of the Court is obtained. c3 


In the Letters Patent of 1865 the wording 
of the clause is very materially «altered. 


“The sentence beginning “if in the. case of. 


suits’ for land” is not complete until. the. 


. words “within the local limits of the ordinary 
. original jurisdiction of the High Court” 


ara reached. The words which follow. that 
completed sentence are cor if the defend- 
ant.’ and-not “or the defendant" as in cl.. 
12 of the Letters Patent of 1862... On the. 
plain and natural grammatical construction., 


: of the clause the sentence beginning with : 


the words “or if the defendant” is, in my 


judgment, clearly an alternative to the pre- 
ceding sentence beginning with the words 
“ifia the case of suite for land.” If this be 
the plain and natural grammatical- con- 
struction of the word, as I hold it is, I do 
not feel myself at liberty to speculate as 
to the intention of the draftsman, however. 
startling the result may be. 

` It was contended by the Advocate- General 
that the draftsman ofthe nef cl. 12 has 
made a distinction between (1) the subject- 
matter of the suit, which may be either land 
or all othereases except land, and (2) resi-. 
dence. He submitted that if the grammati-. 
cal construction is clear, that construction 
must be ,&ccepted, even jf it involves juris- 
diction over foreign land. I think he is 
right, Itisno doubt true that if the High 
Court in Bombay passed a decree for posses- 
sion of.land, say, in France, the High Court 


. , could not give éffeot to its decree, and this - 


may be a ground for supposing that. the. 
draftsman did not intend to confer such a. 
jumisdietion. But if the draftsman has, in 
fact, ‘by the language which he has used, 
conferred: such a jurisdiction, itis’ not, as 


it Seems to me, Open toa Court, to assign other oases if the defendant," e 


“It was contended by Mr. Mulla that noth- 
ing had happened between 1862 and 185° 
which would justify the ‘assumption that: 
it was intended to confer upon the Courts: 
in India a jurisdiction in relation, to land: 
abroad which was not possessed by the’ 
Courts in England. But it was pointed out: 
in thé course of the argument that in con? 
sfruing- the new cl.12 the "Ooris.in India: 
have held that provided part or the land: 
is within jurisdiction a suit will lie, with. 
the leave of the Court, in respect of land 
which is outside the jurisdiction: [see thé 
cases cited by Candy, J., in Balaram Bhaskar- 
v. Ramchandra Bhaskarji (43), abovereferred™ 
to, at the bottom of page 925, and Govindlal 
Bansilal v. Bansilal Motilal (42).] Mr. Mulla - 
contended that these decisions were wrong, 
and that the Court had no jurisdiction . 


: unless the whole of the land was within the 


jurisdiction. If, however, these decision’ 
are right, the supposition that it was intend- 
éd to confer jurisdiction in relation to’ 
land wholly- outside the jurisdiction if the’ 
defendant resided or carried on business 
within the jurisdiction i is not so- startling: 
as at first appears. 


On .the other hand, it is said that the 
construction contended for is so startling 
that it ought to be presumed that it could 
not have been intended, that the clause i is 
drafted in a slovenly manner, that the 
-strict grammatical meaning of the clause 
should be disregarded, and that it is legiti- 
mate to read. into the clause some such 


. words as “in such, other cases” bet- 

ween the words “or” and , if^, so. that , 

the sentence would read “or in such 
et _ cetera, 


. 
od 


= 


If iu point. o0f grammar a sentence i$ 
reasonably capable of two possible con- 
structions, it may. ro doubt be legitimate 
&nd proper to construe the sentence in one: 
alternative minner which will avoid-placing: 
upon iba meaning which, apart from plain. 
and.unambiguous language, either the 
history, or the cause of the enactment, or 
thecontext, or the consequences which would 
' result, indicate that the other possible con- 
Sb5rüclfori does not express the real intention. 
of thé Legislature or the draftsman. But 
if in point of grammar the sentence is 
reasonably capable only of one construction, 


it seems to me that theré is no room forthe:. 


applicability of this principle. In tha pre- 
sent‘case thé Séntence:in question is, in my 
opinion, capable. only of the grammatical 
construction-which I have placed upon it. 
In these-cireumstances, even if I strongly 
suspected that. the draftsman may have 
intended something different from what he. 
.has said, I apprehend that remembering 
that what a man intends to say is one thing; 
but that. what. he actually says may be: 
quite .another, it would bemy duty to put 
aside,speculation, and to construe the words’ 
in their plain and grammatical meaning.e 
It has been suggested by my brother 
Fawcett since the conclusion of the argu-, 
ments that we ought to look ata copy of the 
Despatch which accompanied the Letters 
Patent of 1865 and that, if wedo so, it will 
be plain that theconstruction now contend- 
ed for is erroneous, Speaking for myself, 
Ido not consider it permissible to constru 
any clause in the Letters Patent in the light 
"of another document which accompanied it, 
if'the clause so sought to be construed 
bears a' plain grammatical meaning. Hold- 
ing as I do, that the clausein question 
béars a plain grammatical meaning, and is 
incapable of atiy other grammatical. mean- 
ing, Ido hot feel myself at liberty to look 
at the Despatch for the purpose of assisting 
nfe in construing the clause. ` : 
Patkar, J.—In view of the importance 


of the questions submitted for décision to : 
the. Pull Bench and in deference to the: 


lengthy arguments at the bar I would make 
a-few observations. The first question to 
.be decided is "Whether a suit brought by 
a mortgagee of land to enforce his mortgage 
by sale is a ‘suit forland’ within the mean- 


ing of cl. 12. of the Letters Patent.” . It e 


woald,-therefore, be necessary to determine, 
the intrinsic nature of the suit brought by a 
mortgegee of land to enforce his mortgage. 


t 
. 
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- shall be Acts of Parliament and 
of Government applicable to the case; iu^ 


by sale. The mortgagee’s. ifteragt in sueh ' 
a suit comprises (1) the righbtó sus thi 
mortgagor: personally : for ethe f 
debt, and (2) the right. to realise'the debt 
by sale of the mortgaged propérty, . In^ 
Halsbury’s Laws of England,Vol. XX para, 
124, a mortgage is said to consist of .two' 
things: "It is a personal contract for a debt” 


* 


we 
s xa è 


mortgage’ ` 


and an estate pledged asa Security foríhe . 


debt. Every mortgage implies a debt and 
a personal obligation by the mortgagor’ 
to pay it" For the. purposes of the’ Civil’ 
Procedure Code mortgage debt ‘according 
to the trend of judicial opinion in the differ- 
ent High Courts is considered to be a debt 
within the meaning of 0, XXI, r. 46 and: 
not immoveable property within the mean-' 
ing of O. XXI, r.54, See Tarvadi- Bhola- 
nath v. Bai Kashi (14), Karim-un-nissa yS 
Phul Chand (99), Kasinath Das x. Sadasiy:- 
Patnaik (100) and Nataraja Iyer v. South’ 
India .Bank (101). When the mortgagee's' 
rights are attached as debt under. O, XXT-r- 
46,and eventually sold, the rights of the auc: - 
tion- purchaser of the mortgage debt in exe- 


`, eution ‘of.a decree against the' moftzagee: 


are the same as those of the judgment: 
debtor mortgagee, viz, the right to sue the ` 
mortgagor for a personal decree against 
him and also theright'to realise the debt 
by sale of the mortgaged: property. What 
then was the conception of & mortgage 
duit when. cl. 12 of the Letters Patent was’ 
enacted? Regulation IV of 1897, s. 96 says: 
"The law to be observed in the trial of Suits" 


Regulations 


the absence of such Acts and Regulations: 
the usage of the country in which the Suit." 
arose; if none such appears, the law. of tha” 
defendanteand, in the absence of specific law? 
and usage, justice, equity, and good Conscis 
ence.” Macpherson in his Law of Mortgage; 
7th Edition, at pages 1 and 3,has referred to' 
the several authorities and laid down thatethe 
Muhammadan Law and Hingu Law recog- 
nized no distinction between mortgages of 
land and pledges of other property.. The. 
principles of justice, equity and good.eon- 
Science. are interpreted to mean Principles 


of English Law applicable to a similar state: 


of circumstances: Waghela Rajsangj . v.. 


3: : NONE ey 

'(100) 200. 805: 10 Ind. Dee. (N. s.) 542, ^ ^. : 
(101) -13 Ind. Cas. 91:°°37 M, 51; 10 M, LA, 508; 
(02)2M, WAN, 590; 22M, I, J, 105, - ^. "7 


09) 15 A; 134; A. W. N. (1802) 51; 7 Ind. Dee’ fx, 5). 
po: ore 


, 


` M. W. N. 271; 23 O.W. N 889; 26 M. L, 


Bö 


li ajdation of. the debt. Section 15 
Regulation V. of 1827 runs as. follows:— . . 
: Hirst Whén a creditor is placed in 

` (102) I.I A. 89. at p. 96; 11 B. 551; IL Ind. Jur. 315; . 
5 Sar. P.O. J.16; 6 Ind, Dec. (w.)304 (Py: — - 
- ~(103) 26 B. 437-25 p. 441; 4 Bom. L R. 90. ^ `> > 
tion) 350.94 át. 58; ILO: W. N. 983; 6.0. L.J, 


D a : A 
. (05) 50-Ind. Cas. 031; 21 Bom. L. R, 655-at p. 663; 
36M. L. 3. 513.17 A. L.J. 552; 990. L. J 528; (1919) 


UT. 16; 42M, ° 
589; Lo. W. 381; 46 A, 109 (P. O). cu. 
(106) 14 M. E A. 10125. 109; 16 W. R.. P. O- 19:8 
B. P. R. 122; 2 Suth. P. O. J, 457; 2 Sar. P, G. J, 698)" 
20 E. Ro 124. n F, O. J693 


*Page of 14 M, L A, -[Ed.] 


.HATIMBHAI HaSSANALLY Y. PRAMROZ RDULJRE DINSHAW, . 


: the disposal of the said profit, 


, erest. 


[104 1.0. 1927] 


possession of property by mortgage or 
otherwise, as security for a debt, hisclaim 
over such property shall, in the absence 
of other special agreement, constitute his 
sole: security for payment of the debt, or. 
such part ofitas the said property may 
have been given in security for, and interest 
thereon is to be considered as included in 
the said security. : : 


` “Second.—If the property yield profit and 
no stipulation has been made respecting 

: or payment 
ofinterest on the debt, ihe profit shall 
be considered as equivalent for the in- 


t 


. of 1859,and as stated above the mortgage, 


13 
+ 


then capa 
and the, 


legal incidents thereof, and such incidents. - 


, wh “debt or 
other -actionable claim, the securities theres 
& personal 
obligation but the right which is created 
nd is, only 


Sac 


7 
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'"whieh.is ‘not available to the “owner”of 


:In Suit No. 1168 of 1925 “before ‘us. the 
mortgage -was- effected .on. November 26, 
:1923, by deposit of title-deeds of immoveable 
property situate at . Poona to secure’a sum 
‘of Rs,30,000. The mortgage was not'effect- 


:ed:þy'a registered deed. It was an equitable ~ 
‘gage by: deposit -of title-deéds. ‘The xeal 
'hature-of'a ‘mortgage’ stiit has beén de- 
“scribed-by Scott, C. J. in "Venkàttào Sethu- 
‘pathy'v.Khimji “Assur'Virji (28) as follows 


mortgage by deposit ‘of title-deeds. The 
- property is situate’ at.Poona outside th» 
“local limits of the’ jurisdiction "of:the 


“Original Side of'the-Bombay High Court. : 


Section 59 of the Transfer of Property Act, 


which requires a mortgage to:be registered . } 
‘and his debtors" interésts in:thelland. “The 
“object -òf the'suit -is n6t:to -6btain land “or 


where the principal money secured is: mióre 
than-one hundred rupees,. expressly ‘says 
“that -tiothing shall be.deemed to render in- 
valid: a mortgage made in the town of.Boin- 
.bay;by delivery to a'creditor of documents 


"of'title to immoveable property with intent. 1 | 
-pose to ‘realise the 'seourity*which*hàs ‘been 


'to create security thereon. ‘Generally, in'an 
equitable mortgage by deposit of title- 
deeds, there is a _promissory note and: hand- 
ing over of the title-deeds. ‘It is doubtful 
‘if such a transaction ‘creates any interest 
‘in land. It is ‘not disputed that an 
.equitable .mortgage "by: deposit of- title- 


‘deeds, with regard to. property situaten- 
‘the -mofussil outside the Original Jurisdie-- 


. tion :of :the High Oourt'of Bombay, e°-g., 
Poona in this’case, cannot ‘be effected 


where .the ‘property ‘is situate, but can, 
»under,8.59, be effected.only :in the ‘Presi- - 
dency Town‘of ‘Bombay. ^See-Madho Das. 


.v. Ram Kishen (107), Srinath ‘Roy v. Goda- 
„dhur Das (89), Manekji Framji v. Rustomji 
Naserwanji Mistry (108) and Behram Rashid 
Irani v. Sorabji Rustomji Elavia (81).- 


Io 1862 the Privy Council in the 'case'of - 


~ Varden Seth San.v. Luckpathy-Royjee-Làllah 
(109). held, with referenceto a case from 


. Madras (in the absence of any agreement. 


‘that the transaction wasto be governed “by 
any; particular-local.law), that under Madras 


Regulation II of 1802, s,17,:the principles. 


of English Law:respecting equitable: mort- 
,&gages applied. ' Williams.on Real Property 

(24th Edition), page 686,cays that an:equit- 
‘able’ mortgagee seeking’ to .fealise ‘his. 


-Becurity has; generally speaking, the same. . 


rights ‘as alegal mortgagee, subject,how- 


'ever;to important-qualifications arising:from’ 


“the-fact that he :does  not'^possess the 


legal estate; and at page 687 ‘says, with . 


‘regard:to foreclosure, that itis a remedy 


S00 14 A. 238; A: W. N. (1892) 97; 7 Ind. Dec, (.8) 
9 if = 


(109) 14 B. 269; 7 Ind. Dec. (x. s.) 638. ` 


,, (108) 9 M. I. A. 303; Marsh. 461; 1 Suth, P. O. J. 480; 
1 Sar, P, O. J. 857; 19 H, R. 756, 3 


Go, 


‘sale, The’ qüestion in'2this' reféreu 


“(page 536*):— 


e e 
: 8l 


merely.án' :equitáble charge “Or ilién, and 


‘his proper:remedy is -to -apply* to ‘the 


Court for ‘the’ réalisatión of aee by 
9 ig 
however; not. confiried:to*àn-équitüble-mort- 


“Itvis'a‘suit to realise and à ' dispose: of his 


‘to’ obtain a ‘declaration of: title to land or to 


obtain . damages -for interferénóe . with 
‘land, but ‘to“obtain‘re:paymént Jof debt : 


‘owing tothe ‘plaintiff and for that pur- 
vested in him.” : 
“Sir John Stanley.in-the “Full Bench Gáse 


Als (I10)sàys (page 5037): — 


‘of: Sham ‘Sundar :v. “Muhammad “Thtisham 


"The question involvéd “appadis'to' mieto |. 
"be'oneof "principle, ‘which “can! best be. 


‘solved “by kééping “in ' viéw “the “true 
nature ‘of a mortgage “security. ‘dnd “the 

"remedies ‘for the: énforceniont of'that sécitir- 
ity which’are provided'by ‘law. -A mortgage 
in équity i8 a-debt, the 


secured “upon Jand,” 
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;,,Of Lords: in British South Africa ' Co. v.- immoveable property. The primary object : 
` «Companhia de’ Mocambique (18) and accept-, isto realize the mortgage money and the 
:- ,ed by Jenkins; C. J., in Sudamdih Coal Co.,.. ancillary relief is to -get the money:by sale ' 
4 , Ltd. v. Empire Coal Co., Ltd. (17). On the. of property. . There is no dispute between 
_ -: other handin-a suit brought by: three of the mortgagor and the mortgagee as to the ` 
‘.-the. executors against the fourth executor rightto land. If the mortgagor pays the 
v for his removal from office of trustee and. money the questién of sale does not arise. 
` executor and for accounts of the assets of "Even if the property is brought. to sale; the, - 
^: e ' "ihedeceased and for administration of his ~ mortgagee .eannot bid at the anction-. 
, estate, it was held. by the Privy Council. sale without permission . of the .Couft, , 
5 in Srinivasa Moorthy v. -Venkatavarada , (O. XXI, r. 72), and the sale may be avoided : 
-~ ,dyengar (22) that the suit was .not for land  under.O. XXI, r. 69, by payment.of the 
. and ; the High Court of Madrashad juris- amount due and costs at: any time before 
diction to entertáin the suit though the. sale. .If the property is'sold in execution 
` property was outside its jurisdiction. This ofthe mortgage-decree, it.is the ‘highest 
" view is accepted. by the High Court of bidder that would gettheland. The auction- 
:Calcutta in Nistarimi Dassi v. Nundo:Lal. purchaser would be a person quite different ' 
. Bose, (111). In Land Mortgage “Bank v. from the mortgagee. The mortgagee ‘gets 
". Sudurudeen Ahmed (40) Trevelyan, Jj, said his money and the surplus if any is paid to 
|. (page 367*): -“I-decline to hold that wher- the mortgagor. Even if the property is 
ç ever land has anything to do witha suitit purchased by a stranger at the auction, - 
_ ds, therefore, a ‘suit forland.'" The Calcutta the mortgagor can set aside the- sale by: 
High Oourt in Kellie v. Fraser (90) held depositing under O. .XXI, r. 89, a sum 
,. that a suit for an account for dissolution: equal:to five per cent. of the purchase 
.' of. partnership was not a suitfor land be-- money for .payment to the purchaser: 
‘Cause one asset. ofthe partnership was'à andthe amount for which the property 
^ tea gardenin the mofussil. The two ex- was ordered to be sold, to the mortgages, 
-. treme definitions haye, therefore, to be re-. Rules 94 and 95 of O. XXI, relating to certi- 
. jected. I think a reasonable interpretation _ ficate of sale and delivery of possession to 
. ‘ought tobe put on the words “suit for the auction-purchaser, apply to decrees 
^. land" and,in my opinion, they'/mean a. for money as well as mortgage decrees and . 
suit in which the substantial question is they would not necessarily have any. bear- 
‘the right to land. I think that there is ing on the question whether the inortgagee's 
. now concensus of opinion of the three suit is a suit fof land. Even if a mortgagee 
. High Courts on this point.: In Sudamdih has-obtained a decree nisi for sale, a 
- Goal Co; La. v. Empire Coal Co. Ld. (17), second suit for redemption would lie accord- ~ 
`: Sir Lawrence Jenkins held. that a. suit for ing to the view'of the Full Bench in Ramji 
land was one in which thè substantial ques- Bapuji Patil v. Pandharinath Ravji (112). A 
tion was the right to land. This test was mortgagor who obtains a redemption decree 
accepted by Richardson, J..in Nagendra may bring another suit for redemption if the 
- ‘Nath Chowdhuri v. Eraligool G, Ltd. (20).- first décree is not made absolute, and, as 
^,Tlat also appears to be the view of Sir held in Hanmant v. Shidu Sambhu (113) ,the 
< Lawrence Jenkins in Vaghoji v. Camaji (19). relation of mortgagor or mortgagee continues 
` Jn Krishnadoss Vittaldoss v.' Ghansham- to exist between the parties, only the 
` "'doss (26), the Madras High Court held that mortgage amount which had been previous- 
' the expression "suit for land" incl. 120f ly in dispute is settled. The primary object, 
the Lettérs’ Patent must .be construed as. therefore, of the mortgagee’s suit for sale 
 ,ün action the ‘primary object of which.is is to ascertain the amount due on the 
.. "&o establish claims regarding titleto pro-. mortgage and the ancillary relief is to 
, perty or possession of property. .Having recover the amount by sale of the pro- 
regard to the true nature of mortgagee's perty which is given as Becurity for 
 -.  jBuitefor sale adverted to above, I think it the debt. I think, therefore, that such a 
'." .éneither a suit in which ‘the substantia]: suit is. not a suit for land within the 
questionis the right to land nora suit the meaning of cl. 12 of the Letters Patent, 
*primary object of which. is to establish.. (i5 49109 ¢ Qu l ; 
slaims regarding title to or possession of ros 49 Ind. Cas. 894; 43 B. 334; 21 Bom, L. R. 56 
Z (10 3 9 gt p. 3: : ON, 853. . E . D.J. 2 m A ; 
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As regards. the cage of Harendra Lal Roy 
v. Hari Dasi Debj (31), it appeďrs that the 
decision of the Privy Council proceeded on a 


. ground which was common between the 


: the suit. 


parties as Counsel on both sides agraed 
that if some part of the mortgaged pro- 
perty was. situate in’ Calcutta, the High 
Court would have jurisdiction to. entertain 

There is considerable force in the argu- 
meht that if regard be had to the historical 
considerations bearing on the intention 
of the framers of the Act of 1859 and the 
Letters Patent, viz., the draft of the Eng- 
lish Commissioners in regard to both the 


- jurisdiction of the High Court, and that 


of the Mofussil Court, and s. 33 of the 


Code of 1859 and the Despatch of the Secre- “| 


tary of State about the ‘Letters Patent, a 
wide meaning, i, e., “a suit relating to land" 
might have been intended to be given to 
the words “suit for land.” But, having 


regard to the decision of the Privy Council ,„ 
in Srinivasa Moorthy v. Venkata Varada . 


Aiyengar (22) and the Calcutta decisions 
referred to above, this extensive .meaning 
which would. inelude administration suits 
and partnership suits- relating to immove- 
&ble property cannot be accepted. As was 


observed by Lord Watson in Saloman v. . 


Saloman & Co. (114) (page 38*) :—: 

:" "Intention of the Legislature’ isa com- 
mou but very slippery phrase, which, popu- 
larly understood, may signify anything 
from intention embodied in positive enact- 
ment to speculative opinion as to what 
the Legislature probably woul have meant, 
although there has been an omission to 
enact it." In a Court. of Law or Equity, 


“what the Legislature intended to be done 


. Sarcar v. Kamalbasini Dasi (115) has laid’ 


_or not to be done can only .be legitimately 


ascertained from that which it has chosen 
to-enagt, either in express words or by re- 
asonable and necessary implication.” 

The- Privy Council in Norendra Nath 


down, following Bank of England v. Vag- 
liano (58), that the language of the enact- 
ment must receive its natural meaning 
without any assumption as to its having 
probably been the intention to leave unal- 
tered the law asit existed before. 
Contemporanea expositio as a guide to the 


(114) (1897) A. C. 22; 66 L. J. Ch. 35; 75 L. T. 426;* 
45 W. R. 193; 4 Manson 89. ] 

(115) 23 C. 563; 23 I. A. 18; 6 Sar. P. C. J. 667; 6 M. 
L. J. 71; 12 Ind. Dec. (x. s.) 374 (P. O. ` 


` *Page of (1897) [Hay 
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‘Nallaperumal Pillai (54), 
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interpretation of documents is often. accom 
panied with danger, and great care mast 
be taken in its application’ ' See Ragho- 
jirao Saheb v. Lakshmanrao Saheb (116). In 
the case of Administrator-Generdl, qf Bengal 
v. Premlal Mullick (53), the. Privy Council 
held that proceedings of the Indian 
Legislature cannot bé referred to as legi- 
timate aids to the construction of tlie Aot 
in which they result; nor can a section of 
a later Act be traced to its source in-a 
corresponding section of the: previous Act, 
and then be construed aéedrding to the 
circumstances existing at‘thedfte of the 
earlier Aet. In Krishna: Aljyangar vy. 
Viseüüht Finlay 
said (page 576*) — Sh abi 
"]f the Explanation has this effect ib must 
be earried out, and. the fact that the enact- 
ment was passed. in consequence of what 
the ‘subsequent decision ofthe House of 
Lords showed to be a misconception of the 


‘English Law would, be quite irrelevant. 


The question is, What does the Explana- 
tion mean? No statement madeon the in- 
troduction of the measureor its discussion 
ean belooked at as affording any guidance 
as to the meaning of the words. . 
There is a conflict of judicial opinion on 
this point. But I may refer to the opinion 
of Couch. C..J., in Tarucknath Sircar v. 
Prosono Coomar Ghose (117) (page 531): “You 
cannot interpret Acts by reports of Oom- ` 
missioners.” With respect, I think that. 
having regard to the decisions of the 
Privy Council we have to consider what is 
the: meaning of the words "suit for land" 
and we cannot look to ‘the draft of the 
English Commissioners ‘or the Despatch 
of the, Secretary of State as legiti- 
mate aids to the construction of the 
words “suit for land.” But, assuming 
that the Despatch can be- looked, to 
for construing the words of cl..19, 
according to para, l7 of the. Despatch 
fromthe Secretary of Statd, the terms of 
cl. 12 defining the Original Jurisdiction.of . 
the High “Court as to suits are nearly 


“similar to those in s. 5 of the Code of 


Civil Procedure, Act VIII of 1859.. But’ 
this Despatch . accompanied the Letters 
Patent of 1862. -There ia considerable 
(116) 16 Ind. Cas. 239; 39 I. A. 202 at p. 211; 14 Bom, 
L. R 1226; 16 O. W. N. 1058; 23 M. L. J. 38% 12 M. 
L.-T. 412; (1912) M. W. N 1140; 36 B. 639; 170. a. F 
17 (P. C.). , "M : 
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84 
difference in the language of cl. 37 ofthe 
Letters Patent ,of 1862 and cl. 37 of-the 
amended Letters Patent of 1865; the pro- 
ceedingsin the High Court under the previ- 
ous cl.34 were to be regulated by the Code of 
Civil Procedure, wherees under the later cl. 
37 ef 1865 the High Court was to be guided 

“in making rules and orders as far as 
possible by the Code of Civil Procedure, 
“Act VIII of 1859. In Yenkoba Balshet Kasar 
v. .Rambhaji (27), it was held that a suit for 
recovery of a mortgage debt by sale of the 
mortgaged property is not a suit for land 
within the meaning of 8.5 of Act VIII of 
.1859. Reference is made in the judgment to 
Bs. 228 and 224 of Act VIII of 1859 which 
showed that a suit for land was a suit 
whieh asked for delivery of land to the 
plaintiff. Section 190 of Aet VIIIof 1859 
would also support the same conclusion. 


“Though s. 33 of Act VIII of 1859, which,. 


‘according to Stokes (Anglo-Indian Codes, 
Vol; If, page 386), is badly drafted, refers, 
to a suit relating to land, there. ia no dis- 
tinction made in Act VIII of 1859, asto the 
‘procedure to recover ordinary money debt 

“and mortgagee's suit to recover mortgage 
money by sale. It is, however, suggested 

.that the meaning of the words “ suit for 
land " ins, 5 of Act VIII of 1859 is ex- 
plained by s. 16 of the later Civil Procedure 
: Qodes, X of 1877, XIV of 1882 and V of 
1908, and the words “suit for land" in 
cli 12 of the Letters Patent must be in- 
;terpreted by reference to the later Codes of 
Oivil Procedure. Ifthe Legislature want- 
ed to enumerate the different descriptions 
of suits for land by enacting s.16 of the 
later Codes, there was nothing to prevent 
.the Legislature from applying s» 16 of the 
later, Civil Procedure Codes to the Origi- 
nal Side. of the High Court. Besides s. 
16, cl. (f), could not besuggested as relat- 
ing, toa suit for land. Again if the ex- 
"tended meaning, i. e., suits relating to land 
„is given to, suits for land in cl. 12 of the 
Letters Patent, the Original Side of the 
.High Court willnot have the jurisdiction 
.of aeting asa Courtof Equity in personam 
, though the -Mofussil Courts will have the 
-jurisdiction under proviso to cl. 16 of the 
:Oivil Pfocedure Code, ‘The extended mean- 
ing cannot be givenin view of the Privy 
‘Council decision in Srinivasa Moorthy v. 
“Venkatavarada Iyengar (22) in connection 
with an administration suit relating to land. 


“Lastly, under the Civil Procedure Code, a 


mortgage debtis row held to -be a debt 
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within the meaning of O, XXI,r. 46, and 
not immóveable property within the mean- 
ing of O. XXI, r. 54, according to the later 
decisions of all the High Courts. In 
Krishnadoss Vithaldoss v. Ghanshamdoss (26) 
Sir Victor Coutts-[rotter held that the 
amended Civil Procedure Code cannot be 
looked at for the purpose of construing the 
words of the earlier Statute, viz., the Letters 
Patent. . . 


Coming to the decisions under cl. 12 of 
the Letters Patent,the High Court of Bom- 
bay hasconsistently taken the view that 
the mortgagee's suitfor sale is nota suit 
for land till the decision of the Full Bench - 
in India Spinning & Weaving Co., Ltd. v. 
Climax Industrial Syndicate (1). See Yenkoba, 
Balshet Kasar v. Hambhaji (27) (suit for 
recovery of a mortgage debt by sale of the 
mortgaged property); Holkar v. Dadabhaá 
Cursetji (25) (specific performance of an 
agreement to sell land outside jurisdiction 
and to realise a mortgage-debt by sale of 
the said land): Sorabjz Cursetji Sett v. 
Rattonji Dossabhoy Karani (29) (suit for 
foreclosure with respect to land ,out- 
side the town of Bombay; Hunsraj v. 
Runchordas (118) (specific performance of 
an agreement to sell land outside jurisdic- 
tion); Venkatrao Sethupathy v. Khimji Assur 
Virj (23) (suit by a ‘mortgagee to enforce 
his rights under the mortgage); Jasraj 
Foorji v. Akubat .(34) (suit by a mortgagee 
to enforce the mortgage against properly 
outside the local limits of ordinary original 
jurisdictiom and against mortgagors living - 
outside) ; Rajah Kotakal v. Malabar Timber 
Co. (35) (suit by a vendor of forest land 
outside ‘jurisdiction against a purchaser 
resident within limits for a declaration that 
he had acharge thereon for the amount of 
the purchase-money). The case of Vaghoji 
v. Camaji (19) can be distinguishéd on the 
ground that the suit was for a declaration 
that the plaintiffs were entitled to exclusive 
possession end enjoyment of a talao outside 
jurisdiction of the Court and that the de- 
fendants had no right, and for an injunc- 
tion and declaration of title to the talao. 
Such a suit would be a suit for land, for 
the substantial question was a right to the 
land, and title to or possession of immove- 
able property was the primary object of 
the suit. In Vithalrao v. Vaghoji (119), 
where a Subordinate Judge in the mofusstl 


(118) 7 Bom. L. R. 319. 
(119) 17 B, 870; 9 Ind, Dec, (x. &) 373, 
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“entertained a suit by &mortgagee to recover 
. Mortgage-debt’ by sale of Property outside 
his Jurisdiction. relying on Yenkoba's case 
(27), Parsons, J., made a distinction between 
8. 9 of Act VIII of 1859 and 8, 16 of the 
Civil Procedure Code ef 1882, In Puttan- 
gowda Mallangowda v. Nilkanth Kalo Desh- ` 
pande (120) it was held by the Eull Bench 
,ihat a Court oi Small Causescould entertain 
a suit, the principal purpose of which was 
to' determine & right to immoveable pro- 
perty,'provided the suit in. form did not 
88k for that relief but for payment.. of a. 
sum of money.: I am content, however, to 
, accept the interpretation put by the di- 
, ferent High Courts in. later decisions on 
the words “ suit for land," viz, that the 
substantial question in the suit must be & 
right: to theland—see Kanti Chunder Pal 
Chaudhary ~v. Kissory. Mohun Roy (121), 
Sudamdih Coal-Co., Ltd. v. Empire Coal 
Co., Ltd. (17), Nagendra Nath. Chowdhuri v. 
Eraligool Co., Ltd.(90)—or that: title to or 
possesion of immoveable property must 
e the primary object’ ‘of the action—see 
Krishnadoss Vithaldoss v. Ghanshamdoss 
(26). "I do not propose to discuss in détail 
' the decisions of. this Court and other High 
Courts; “Tor the above reasons, Iam sorry 
I feel niyself unable to agree with the view 
taken in the Full Bench decision in India 
"Spinning & Wearing Co., Ltd. v. Climax 


Industrial Syndicate (1), and_ respectfully 
dissent from it. i i 


: The chain of decisions. commencing from 
1872, the date of the decision in Yenkoba's 
‘case (27), having been broken by the Full 
Bench decision’ in India - Spinning & 
Weaving Co.,Ltd. v. Climaz Industrial Syndi- 
cate (1), it Js doubtiul if the principle of 
Sstare.decisis to which the learned Advocate:. 
General referred really has any application 
specially having regard to the conflict of 
judicial opinion nof only in this High Oourt 
but also in: the different High Courts. 
There is no doubt that the current of. deci-. 
one direction for neaily.. 


sions running im 
- fifty-three years has. been diverted by the 
, Full Beneh decision in India Spinning & 
: Werving’ Co., Ltd. v. Climax’ Industrial 
. Syndicate (1), In this connection reference * 
has been made to the case of Bourne v., 


PRAMROZ EDULJEE DINSRÁN, ^— .& 
Keane (122). Lord Wrenbury remarks (page ° 


“The: cases to which I have metered seem 
to. me fully to bear, out: my statemant that 
the principle of maintaining a view. of the 
law based upon authoritative opiniomw or 
judicial decision .of long standing is not | 
confined to cases in which titles -would be 
affected by ‘its review. The principle is 
one ‘of general application’ to all .cases in : 


"which the Court which'has power to over- 


rule findsthat mankind have for many years . 
conducted their affairs upon the footing of 
a certain recognized state of the law. It is 
a principle which recognizes the importance 
of certaintyand finality—&nd which, under . 
circumstances, refüses:to disturb. after a ` 


' certain lapse of time a doctrine ‘whether,’ to 


use Lord Herschell’s words, 
any sound basis or not.” : 

In cases of equitable mortgages by deposit. ' 
of title-deeds which cannot be ‘effected in 
the mofussil but only im the ' Presidency 
Town of Bombay, money is àdvanced by the 
Banks on the faith of the previous state of 
law that they can bring suits to enforce the 
mortgages in the Bombay High Court., In 
such casesand also in the cases. of other 
mortgages, the mortgagees or strangers have 
purchased in execution of the .decrees on, 
the faith of the view of this Court that. the. 
Court ,had jurisdiction to,pass them: There 


‘itrests upon 


is, therefore, considerable-force in the con- 


tention of the learned Advocate General 
that the view thus accepted and acted upon 
for fifty-three years should not be departed 
from. I may refer to the, dictum of, Lord 
Loreburn in West Ham Union v. Edmonton 
Union (123) (page 41) : “Great importance is 
to be attached to old authorities, on the 
strength of which many transactions may 


- have been adjusted and rights determined." 


It may be that where the terms of a Statute se 
or Ordinance are clear, even a long course ^ 
of judicial interpretation of if may be over- 
ruled if'itis contrary to the meaning of the 
enactment. See T'ricomdas Qooverji Bhoja 
v.Gopinathji Thakur (124) and ' Pate v. 
(122) (1919) A. O. 815 at pp. 857, 874,914; 993 and 
924; 89 L. J. Oh. 17; 121 L. 1..426; 63 S. J. 606; 35 T. ` 
L. R. 560. , : : c. 
(123) (1908) A. O. 1; 77 L: J. K B. 85; 98 L. T. 1; 72 
J. P.9; 6 L. G. R. 395; 21 T. L. R 108.. ra F 
(121) 39 Ind. Cas 156;' 19 Bom. L.'R. 450 at p. 455;. 
4 P. L. 4. 262; 15 A. L. J. 217; 25 C. L. J. 279; 32 BI. 9, 


` J. 357; 21 M. L. T. 262; 21 O: W, N. 577, (1917) M. 


(120) 20 Tnd. Cas. 974; 37 075; 13 Bom, R-E. 773 
(121) 19°C, 361; 9 Ind, Dec; (x, e.) 6852. ' 


W. N. 363; 5 L. W. 654; 44 C. 759; 44 I. A. 05 
(Pd. 5. | i KENA 
“Page of (1919) A. CAEL —— - 7. | 
[Page of (1908) A, Q,—[Ed, | . E ce ° 
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E "Pate, (125). But such isnot the case here. | 
: -Fhe-meaning òf- the words "suit for land" 


“though in one sense clear and obvious -hag 
‘become so difficult of interpretation by 
1 virtue € the conflict of: judicial -opinion 
‘that‘recoursé is had to the adventitious aid 
: of the Reportof Law Commissioners and 
the “Despatch ofthe Secretary of State and 


' . the.state of law prior to and subsequent to 


the: enactment of. cl. 12 of . the Letters. 
Patent, I think, therefore; that if the princi-. 
‘ple ‘of stare decisis: applies, the old view 
which. was accepted for fifty-three years 
' should prevail till it is set aside by the 
higher judicial tribunal of by legislation. ~ 
For these reasons I agree’ with the con- 
clusion of my Lord the Chief Justice and 
‘my ‘answer to the first question is in the 
negative. "ns i ; ~ 
“The. first question having been answered 
' jn the negative.it follows; that; the present 
"suit is not’ a suit for land but falls under 
the description of suits “in all other cases." . 
The questions Nos. 2 and 3 will have to be 
„answered in the affirmative, that the suit 
, ean be maintained under cl. 12 of the Letters 
Patent because a part of the cause of action, 
viz., the‘ effecting of the equitable mort- 
.gage-by deposit of title-deeds arose with- 
in the local limits of the ordinary original 
. juri&dietion: of. the High Court and the 
. leave.of the Court hasbeen first obtained. 
Itis suggested that the Court has e juris- 
diction, first, either under the ‘general 
equity jurisdiction to actin personam, and, 
secotidly, that the residence of the defend- 
ant.within the local limits affords a dis- 
tinet. and separate ground for the exercise 
sof jurisdiction ‘under cl. 12. Clause 12 
.of the Letters Patent would, therefore, read 
-as‘follows :— ME hee 
-The caid High Court, in the- exercise of 
“its ordinary original civil jurisdiction; shall 
be'émpowered to receive, try and détermine 
Buits of every description if, 

(1) in thé case of suits for land or other; 
'-immoveable property.such land or property 
shall be eituated within the local limits of 
"tbe ordinary original jurisdiction, or, 

'(2) in:all other cases if the cause ofaction. 
shall have arisen either wholly or in case 
‘the leave of the Court shall have .been first 
: obtained, in. part, within the local limits 
of&the'ordinary original jurisdiction of thes 
the said High Court, or- : - 
. — (125). (1915) A. O, 1100 at p. 1108; 84-L, J. P. O, 234 
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(3) if. the defendant at the time of the 
commencément of the suit shall dwell -or 
carry on business, or personally work for 
gain, within such limits, 

This seems to be. the plain grammatical 
construction of cl. 12. But the uniform 
practice of the High Courts of Bombay, 
Caleutta and Madras has been to read a 
portion of sub-cl. (2) ‘mentioned above 
relating to partof the cause of action’ nof 
only to apply to suits of the description “in : 
all olber cases", that is, suits other than’ 


' suits for land, but aleo to apply to suits for . . 


land or immoveable property in sub-cl. (4), 
and to allocate the third sub-clause as to 
residence solely to. suits “in all other. cases" 
in sub-cl. (2. The cl. 12 of the Letters ' 
Patent,therefore,is read according to uniform 
practice in the manner set out by Candy, J., 
in -Balaram , Bhaskarji v. Ramchandra 
Bhaskarji (43). Clause 12 of the Letters 
Patent read according to the interpretation 
put on it by uniform practice ‘excludes the 
equity jurisdiction to act in personam which 
devolved upon the High Court from the 


Supreme Court, though under the proviso 


to 3, 16 of the Civil Procedure Code Mofussil 
Courts are invested with that jurisdiction.’ 

In the case of Prasanna Moyi Dasi v. 
Kadambini Dasi (83) it was held that the 
last clause "within the local limits of the . 
ordinary original civil jurisdiction" in el. 12 
of the Letters Patent of 1862 applied as an 
adverbialsentence to each of the branches 


-of the preceding sentence.and the sentence 


"either wholly or in ease the leave of the 
Court shalf have been first obtained in part 
within the local limits etc." in el. 12 of the. 
Letters Patent of 1865 was entire and appli- 
ed to the verbs situated and arisen in the 


, prior branches of the sentence respectively.. 
' This view was followed by Phear, J., in 


Jagadamba Dasi v. Padmamani Dasi (88). 
These decisions support the uniform practice 
that where a part of the land or immoveable 
property is situate within jurisdicticn, the 
Court would have jurisdiction under cl. 12 


-ofthe Letters Patent if leave of the Court 
„is obtained. On the- point of residence 


within jurisdiction affording a. separate 
and independent ground for exercise of 


;, jurisdiction, it appears from the judgment, 


of -the’Full Bench in India Spinning & 
Weaving Co.,. Ltd. v. Climax Industrial 
Syndicate (1) that the decision of Holkar 
v. Dadabhai:Cursetji (25) was held to be | 
wrong on two grounds: (1) the defendant in 
Holkar v, Dadabhai Qursetj? (25) neither 


ah a ee Yol Ne. $ ` DA. 
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resided nor carriéd on business within the. 


jurisdiction, and (2) that a suit on a mort- 
gage was à suit for land within the mean- 
ing ofcl. 12 of the Charter. 


ning & Weaving Co. Lid, ¥. Climax Indus- 


trial Syndicate (1) and also Fawcett, J.'s- 


remarks.in Rajaram Tukaram v. Central 
Bank of India (126). an Na ee was 

As regards the residence of the defend- 
ant affording a distinct and separate ground 
for the exercise of jurisdiction, Sir Arnold 
White in Srinivasa Moorthy v. Venkata 
Varada Ayyangar (56) seems inclined to 


take the view that presence within the- 


local limits at the time of the commence- 
ment of the suit is sufficient to give the 
High Oourt jurisdiction under cl. 12; and 


Candy, J. in Balaram Bhaskarji v. Ram-. 
chandra Bhaskarji (43) recognizes that such: 
a constructicn was a possible. construction. 


but was precluded by uniformity of deci- 
sions on the point. 


"of 1862 does not present any difficulty as 
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residence of the défendant within local 
limits js confinéd to “in all other cases." 
The copy of the Despatch accompanying 
the Letters Patent of 1865 is, in my opinion, 
inadmissible as an aid to the construetion 
ofcl. 12. It is said that cl.12 was,amend- 


ed to give effect to the recommendations’ 


of the several ‚High Courts. The opinions 


of the different High Courts which led to. 


the amendment ofcl. 12 are not before us. 
Any discussion on that point would open a 
wide field of inquiry which in my view is 
irrelevant. lam inclined to agree with my 
Lord the Ghief Justice in the construction 
of cl. 12, but there are difficulties in the 
way of giving a definite decision on 
the point in this case. Firstly, residence of 
the defendant alone within jurisdiction has’ 
never been'aecepted by any Court as afford- 


, ing a.ground for the exereise of jurisdic- 


tion.- The uniform practice of the three 
High Courts is .to the. contrary. «It would 
give the High Court wider jurisdiction than 


that possessed by any Court except under. 


the Dekkhan ‘Agricultursits’ Relief Act. 
Secondly, if, that view is accepted the 


‘decree of the High Court proceeding on the 
residence alone as-the ground for exer- ' 


cise of jurisdiction in respect of land situ- 


ate, say, at Madras‘or Calcutta, may not. 
The question of A 


be capable of execution. 


(126) 98 Ind. Cas. 341; 28 Bom: L.R. 879 at p. 882; 
A I. R. 1926 Bom. 481. . : ^ 





Sse the .re- 
marks at pages 1293 and 1296* of India Spin- ` 


Clause 12 of the Charter 


category: of suits 
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jurisdiction may beraised in thé Goure. * 
where the property~is situate, anditha Haat. 


cuting Court to. which a decree ié-sent 
for execution under ss. „38 and:39; Givi: 


Procedure Code, may refuse -todxegytéity 
on the ground that in its view theoCourt: — 
passing the -decree had no jurisdietjonsla2 . 


"Bhagwantappa v. Vishwanath -(127), it was. 


held that the Executing Court is entitled. 


The view is supported: 
by the cases of Haji Musa Haji Ahmed v.: 


-to go into the question whether the Court- . 
` sending the decree for. execution*hid juris- - . 
diction to pass it. 


'Purmanand Nursey (128) and Imdad Ali v. 


Jagan Lal (129). But these cases were de- : 


cided under s. 225, Civil Procedure Code, 
Act XIV of 1882. There is, however, a 


“ material change in the: Code of 1908 by. 


the omission of the words “or of the juris- . 


tion of the. Court -which passed. it". in 


O. XXL r.'7. It was accordingly held in = 
Hari Govind Kulkarni'v. Narsingrao .(130).. 


that the Executing Court had no power.’ 


' under O. XXI, r. 7, of the Civil.Procedure 
.Gode, to question the jurisdiction of the 


Court which passed the decree under exe- 


tion. This view is accepted by the Madras. l 


High Court in Zemindar of Ettiyapuram v. 
Chidambaram Chetty (131). But the. Full 


to the €act that the uniform practice of 
the Court, as stated by Candy, J., in Bala- 
ram Bhaskarji v. Ramchandra Bhaskarji 
(43) is opposed to the plain and grammati- 


cal construction of the section and that. , 


there may be, conflict between the decision 
of the Court passing the decree, and the 
Court executing it, -say 
‘Madras, I think, this point. need not,be 
decided in this case. The question refer- 


red to the Full Bench is whether a mort- . 


gage suit is a suit. for land. In my view 


it is nota suit 


the Court has jurisdiction under cl. 12 of 
‘the Letters Patent as part of,the cause of 
action has arisen within jurisdiction and 
leave of the Court has been obtained. I 


9 
e 


(127) 28 B. 318; 6 Bom. L. R. 342. . 
(128) 15.B. 216 at p. 219; 8 Ind. Dee. (N. s.) 146. 
e (129) 17 A, 478; “A. W. 


. 8.) 632. ; m 
" rA 93 Ind. Cas. 123; 16 Bom. L. R. 30; 38 B. 194. : 
(an 58 Ind. Cas. 871; 43 M. 675 at pp. 687 & 688; 


in Calcutta or. : 


for land, but falls’ within the 
“in all othér gases” and . 


(1920) M. W. N. 460; 28-M. L. T..75; 12 L.,W-217; 995 


ML, J, 203 €B ' 


‘Bench. of Calcutta High Court has taken. .- 
a different view iù Gora Chand Haldar v. - 
Profulla : Kumar Roy. (94). Having regard . 


N.(1895) 109; 8Ind. Dec, | 
„8 Ind. Dec, 


Hg: 
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do not, think it necessary to assume either England do not assume jurisdiction in 
that such. a guit-is -a suit for land or that relation :te. land abroad though there may . 


^. mo part-ofthe.eause-of action has arisen. be privity between thé litigants on-the . 


` within jurisdiction, and then: consider whe-. . ground -of contract, trust or fraud; unless 


> jurisdietion.. would. be. a separate and. in- 
` dependent ground ‘for the.exercise of. juris- 


ther zresidence-. of the. defendant: within- , the defendant is within jurisdiction. The de-- 
fendant in-Holkar v-Dadabhai Cursetji (25): 


diction. I:think, however; that. the.fact- bay and:that fact appears.to have escaped: 
that. it isa- legitimate construction: to read':. tho. notice -of -Sir - Charles: Sargent, when . 


.. cke 12:of-the -Létters.-Patent-ias.-providing - the learned Judge applied.the.principles.ofe: 

.. residence within. limits. ds ‘a-separate-and < the.equity ‘cases. to the case before - him’, 

E distinct .gróünd -for.the exercise of juris- i 
.dietion, is an-additional ground. for-.an- above to.be the first: ground - of decision in., ` 


Imay.: observe -that . what -I have stated: 


early, amendment -of:cl. 12: of the Letters | Holkar's-case (25) was -not - regarded by Sir. 
Patent.: l : puat Lawrence:Jenkins.as.a part of the ratio 
Taleyarkhan, J.—I have. had the: decidendi of that: case; the only- ratio 
adyantage - of . perusing—ifI may- say 80— ` decidendi according to-the view taken by 
the’ able-and. exhaustive judgment ,of-my-- that ‘learned Judge. being the second of the . 


-. Lord the -OhiefJustice;, and. I agree with - two.grounds mentioned ‘above: see Y. aghoji - 


_ him ;in..angwering the first question refer-. y, Caniaji. (19).. 


 Yed:to the-F'ull.Bench.in the negative. 


) ini f " I prefér.to rest.my ;opinion on.the broad: 
; Büt,- though T shold „that :a suit forsale- ground :that a-suit by a mortgagee .for- the 

of mortgaged property is not a-suit-for land realisation:of the monies advanced .by him- 
within- the:meaning-of.cl..12 of-the-Letters.- to the. mortgagor.by the. sale of the mort-- 
Patént,- L.do-not, doso on-either of the- gaged property is substantially. a suit‘for the - 
two -grounds dn- which that. conclusion was: recovery of: the. mortgage debt; and-as- 


“based ii Holkarv.DadabhaiCürsetji (25), The... such! itis.-not. a suit for-land-withia the _ 


imt a hate aor in that case: seems. meaning of.cl;12 of the Letters Patent. 
to -be :tliat..it/was held.“by-the High. Court; . Imay add that. on the question -ofthe . 


embhaj (i) so tor bask elder quoc applieabiliiy ofthe priaeiple of aere deia 


; 18/2,» that-a -suit'for the sale: of mortgaged : also I agree. with, the view of the learned : 


gt a “aya a Chief Justice. . 
property. was not, a.suit for Jandi theim- “leh UBUce.. TOR 
plicationibeing.tlíat suits: to enforce &*mort- N du follows from my M. o question 
gago-by :the-sále-of the’ mortgaged: pro~ NO.1, namely, that a suit: brought; by a. 


. perty.-wére: regarded“ by- the High: Court... Morteagee of land ‘to enforce his mortgage 


of «Bombay ‘as: suits-other than -suits - for... °F .salé.is nota suit . for land within...the .. 


‘land, for-a period- of. eighteen. years. prior. meaning of dl, 12 of the Letters Patent, that.. 


to: Holkar's-case;.(25X ' But.: that wasia. questions Nos. 2 and 3:should be answered in., 
decision. under. 8. 5«0f the :Code -of 1839,* one affirmative. 
and-the'judgment próceeded:on ‘@ compari- . But a further point based.on the gram- 


, son-ofthe language, ofis. 5-:with that of.» matical construction of cl. 12 of the Letters . 


\ 


gs.-2234.and “2244 ‘which: correspond: in-ihe. Patent has. been:raised..as to whether the- 
main. with the provisions.-of- O. XXE: rr. 35 High Court. has jurisdiction-to try “suits- of: 
and.36 of the Code -of 1908.: The second». the.description mentioned.: when the -mort- 

ground::of . degision= in. ‘Holkar’s -case (25). gage.-land ‘is:.situated “wholly, outside the, 
was that=aguit: for the -sale:of ‘mortgaged.: limits of the ordinary original civil jurisdic- 
property--wàs:* one’. which‘. the,- Court. of: tion but-ihe defendant dwells or carries on -. 
Equity.in England -would:entertain-even- business or personally. works’ for - gain 

in. the :case- of. ‘land: situate. outside :the- within the. limits . of-such jurisdiction. | 
limits-of-its-jurisdietion, and-that as the:< After.a careful consideration, I have.come ` 


"a High Courts in India had al! the powers. to the conelusion.that the High Oourt has 


of a Ootrt of Equity. in England for en; jurisdiction to try such- suits. As pointed : 
forcing thair.decrees.in personam, different. out.by.F'awcett, J.;in his judgment, of which - 
languàge:would ‘have -been-employed' had » I have had the..benefit of a perusal, in the- 
ib been intended to excludefrom thejuris; amended: Letters . Patent: there--is: no 
diction of the. Oourts suits-in personameas, punctuation, and-no argument can-be.based 


well.;a8 suits;an.rem.. But. the. . Courts in: ọn the punctuaticn in. the printed.copies ` 


did. not reside or carry on business in-Bom- , 
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Taken by itself, the clause can be divided ' Letters Patent inasmuch as it is, not: a-suit ` 


into sub-clauses- and. reed .as suggagted by. for land, aud “the. cause- of action hag: 
Fawcett, J, and it’ then bears. out.the. arisen. partly within the: limits of the.*- 
construction that the later two casesare' ordinary original civil jurisdiction, and tha: 
totally exclusive. of suits for laad or other: leave of the Court under el. 19: hag baem: 
immoveable property. But the clause can ` obtained: . ; : "apes 


„also. be divided as follows:e- > Oa, the question .of costs the- appellants : 


"The High Courtin the exercise ofits. has pointed out to us the-heavy burden-thdt: 


ordinary original civil. jurisdiction, shall be ` lieson him having regard’ to-the: prolonged... 
empowered to receive, try, and determine. arguments: before- the: Full. Bench: In? 
suits of every description. particular :hé “asked us to, exercise. our. 
* (à) ifin tne case of suits for Jand or other. discretion.and not to oblige him to’ pay the - 
immoveable property such land or property: costs of the hearing. which, so-to speak; 
shall be. situated, or in all other cases if were thrown away by reason of the death of ^ 
the cause of action shall have arisen, either my brother Shah. He also.asks that he» 
wholly, or, in case: the leave of the Court may be excused from. paying . the: costs A 
shall have been. first’ obtained, im part .of. the further hearing on December. . 
within. the local limits of the-ordinary...21,- on' the question as. to` residence? on: 


original jurisdiction, or- ; . which the Full Bench ' was equally divided. 
(b) if the defendant: at the time ofthe 1n opinion.. xis e 
commencement of the suit shall dwellor. ^ Onthe whole; having regard to’ thé- ex: 


carry on business, or personally work for+- ceptional nature.of this case and the course. 
gain, within such limits." PA which it has taken, we'think: that this 
. Thus read, it supports-the contention that . application should be acceded” to.’ Aa. 
the High Courthas jurisdiction.to try suits: cordingly, in dismissing: this appeal: with: 
of every description "when the. defendant: costs, we direct that those costs should’ 
dwells, etc., within the limits of the ordinary. not include the-costs ofthe original-hear- - 
original jurisdiction» of ‘the High Court.” ing. before the first Full Bench, nor the: 
Untrammelled by -the previous decisions, . costs’ ofthe: hearing on the further: argu= 
there is, no: reason- why this construction. ments as to. residence, ‘and that as regards 
ahould-not.be accepted ascorrect. Under ‘those latter costs, each ‘party should bear. 
the Letters Patent establishing the Supreme. ‘his .own costs. On the other hand, having: 
Court of 1828, the Supreme Oourt had full. regard .to.the great importance'and ‘diffi. 
power to hear.and determine all -suits and culty ofthe case, we accede to the-appli+’ 
actions , that may. be. brought against the- cation of the. Advocate-General, for the. 
inhabitants of Bombay. Olause 12 of the. respondent, that: although this case was 4 
Letters. Patent- of the High Coprt was: originally: started. as- à short cause (in- 
intended to divest only such. jurisdiction as . which case-only one Counsel would norm-. 
was exercised by: the Supreme Court on the . ally -be allowed), we: should ‘in. this-case 
gróuud:of constructive  inhabitaney or. -certify for.two-Counsel: We; accordingly, 
otherwise over persons and-property beyond .~certify.. that this is a-proper case: for the! 
the limits: of -the- Presidency- Town but l 'emplóyment ‘of two Counsel in the appeal.’ 
within the limite of the, Presidency’or . Liberty to the. mortgagee to add the costa: 
division subject.to the-High Court.’ But it to his security. E 


was not the intention to -deprive the Court- ANA. | f . Appeal dismissed: 
of the jurisdiction over -the inhabitants.- a 
within the limits-of the ordinary,original^ ; . ane $^ A 
jurisdiction, and, on-principle, there seems:: ^ - | | DU. $ KM BN 
to be no ground why the High Court should. ; i SU ES 
not .exercise its. de er persons ^ = «=. i E E u Sa d 
residing within such limits. ^'^ >. 4 i Y zT EE, TT 
The Court delivered’ the following judg; ' presto kn UTC r 
'ment' in disposing of tbe appeal. after March 9, 1927: E 5.2: 
receiving the opinion of the Full Beneh. - '. — Present: —Mr Jüstica Chá X E NE 
Marten, C. J.—Having regard tothe. “IN THE MATTER OF THE ESTATE ¢ ge 
decision by the Fall Banch, it follows that . MOHAMED GANNY akak m 


this appeal must be dismissed,‘ because, the. Presidency Towns Insolven oy. 
. d ELMO Mam a P cy Act (LIT: of! : 
guit can be maintained under cl. 12 of the . 88.7, 96, 58, 86,7 86,- 12). Admin qr. Lae 4 
. K dn ra . 1 ef OR wr s. : i : 
B - " M * n *. » S $ 
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- of "deceased in "insolveney—Transfer by adminis- 


grator—Procedure for setting aside transfer —Applica- 
. tion by credltor unter s. 36, or. s. 56, whether maintain- 
uble—Remedies of creditors—Jurisdiction of Court 
over. strangers. < g 
A Transfer by ths administrator of dn estate which 

is bsing administered in insolvency cannot be set 


. „aside under.s. 36 or s.56 of the Presidency Towns 


- In$olveney Act. [p. 90, col. 2.] Mu 

` Section” 36 of the Presidency Towns Insolvency Act 
dóes not apply to cases where the estate of a deceased 
person is being administered in insolvency. |ibid.]. 


‘It isnot open toa creditor to apply for the annul- 
ment. of a transfer either under s. 36 (5) -or 
under s.96 of the Presidency Towns Insolvency Aot, 
the Official Assignee being the proper person to take 
action under those sections |{p.9l,coli] , > 


: A Court administering the estate of a deceased: 


person in insolvency has no jurisdiction to decide 
questions arising between the Official Assignee ora 
aka of the insolvent and a stranger. (p. 91, 
col.-2. roa 1 

A creditor cannot, on the Official Assignee's refusal 
„to take action, apply under s. 56 of the Act even with 


“+ the leave of ‘the Court. His proper* remedy where 


` 


the Official Assignee refuses to take action is to. 
from the decision of the Official;/Assignee. . 


appeal 
[ibid:] É à 
“Mr. Halkar, for the Petitioning-Creditor. 


 JUDGMENT.—The matter: before me 
for disposal isan applieation by one S. P. S. 


T. M. Mayappa Chettyar for leave to apply to . 


this Court to set aside a sale-deed. A perusal 
of the proceedings shows that the petition- 
ing-creditor has been extremely ill-advised 


and has from. the very beginning miscon-. 


cee his remedies. The facts are as fol- 
ows: 
“September, 1923. One Abdul Rahman ob- 
tained Letters of Administration to his 


estate. On the 20th May; 1925, by which 


time it may be reasonably assumed that. 


the estate had been fully administered, the 
: petitioning-ereditor filed an application. to 
thig Court for the administration of the 
estate of the deceased in insolvency. To 


support an application for this purpose it: 


is pnnecessary to allege any act ‘of insolv- 
'ency and it is sufficient if the Court is 
satisfied that ft is reasonably probable that 


the estate of the deceased is insufficient: 


to meet the,debts of the deceased. The 
petitioning creditor, however, alleges an act 
of insolvency in his application and strange- 
ly the act alleged-is not the act of the. 
deceas#d, who stands in the position of the 
insolvent, but a transfer of immoveable 


if thé course of the administration. The 
object of the application is perfectly pb- 
vious andit is not to get the assets left: by 
the deceased rateably distributed since the 
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P. A. Mohamed Ganny died in. 


US by the administrator, presumably, 
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assets had by that time disappeared but to. 
get this. particular transfer of property 
dated the 23rd March, 1925 set aside. I 
cannot imagine, ior reasons which I shall. 
shortly give, a more absurd course than.. 
the one pursued by the petitioning-creditor, `, 
a procedure which is entirely ineffective for ^ 
the purpose he had in view. The proper . 
thing for him to do is to avoid the transfer 
under s. 90 of the Probate and Administra- 
tion Act which was then in force, if the 


. transfer was effected without leave of the: 


Court, and if it was effected with such 
leave but the proceeds had been misappli- 


“ed, to file a suit for mal-administration . 


against the administrator joining therein 
.issuretiee, However that may be, on the 
7th of July, 1925 an order was passed by this | 
Court for the administration of the estate of 
the deceased in insolvency. On the 3rd of 
November 1925 the petitioning creditor ap- 
plied for.the examination of two persons 
under s. 36 of the Presidency Towns In- - 
solvency Act. That application ought to 
have beén rejected as s. 36 of the Act: 
does not apply to cases where the estate of 
a deceased person is being administeted in , 
insolvency. (So held in England in respect 
of ss. 27 and 125 of the Bankruptcy Act of 
1883, corresponding to ss. 36, 108and 109 of 


thé Presidency TownsInsolvency Act.)Inre .. 


Hewitt(1), andsee Kolapore v. Port Commis- 
sioner Rangoon (2). See also as to the weight. 
to be attachedtothe English fulings inthese 
cases Mercantile Bank of India v. Official . 
Assignee of Madras (3) The Insolvency 
Registrar .did not notice the. distinction 
between an ordinary insolvency and the 
administration of the estaie of a deceased 
person in insolvency and issued summons to 
the persons mentioned in the application, 
Ceitain witnesses were as à matter of fact 
examined. The Advocate of the petitioning 
ereditor then asked the Official Assignee 


-to takesteps to set aside the transfer under 


8. 96 of the Act. The Official Assignee 
after careful consideration refused to do so 
by a letter, dated 3rd January, 1927. The 
Official Assignee concludes that letter by 
saying: “Itis open to your client to lake 
proceedings himself.” This means nothing 
and cannot give the petitioning-creditor a . 
right which the law has not given bim. On 


(1) (1885) 15 Q. B. D. 159; 54 ju. J. Q. B. 402; 53 L. 
T. 156; 2 Morrell 184. 
D 97 Ind. 224; 4 R. 157; A. I. R. 1926 Rang. 157. 
zB. 
(3) 35 Ind. Cas. 942; 39 M. 250, 
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the 12th January, 1927, the petitioning-cre- 
ditor filed an application to the Court to 


annul the sale, dated the 23rd of March, | 


1925. That application is headed as being 
made under sa. 56 and 36 of the Act. . Under 
neither section is it open fo a creditor to 
filesuch anapplication. Section 36 (5) speci- 
fieally provides that the Court may act “on 
the application of the Official Assignee” 
while s. 56 makes the payments and trans- 
fera referred to in that section ‘ fraudulent 
and void as against the Official Assignee " 
and clearly contemplates the avoidance of 
such transfers and payments by the Official 
Assignee [see In re Surajmull Munglechand 
, (4), and Sitaram Khemka v. Haribux Fateh- 
puria (5). On my pointing out to the 


learned Advocate that such an application ` 


does not lie, he withdrew the same and in 
view probably ofan obiter contained in the 
judgmentof Mr. Justice Greaves in Suraj- 
mall's case (4) files the present application 
. praying the Court to grant him leave'to ap- 
ply for getting the sale, dated the 23rd 
March, 1925 set aside. | : ; 
There js more than one objection to the 


entertainment of this application and each e` 


of them is fatal. Firstly, though there are 


no direct Indian rulings on the point, it is . 


a matter of extreme doubt whether ss. 36, 
59 and 56 of the Act apply to cases where 
the estate of a deceased is being administ- 
ered in insolvency. There aretwo English 
rulings which show that ss. 35 aud 55 of 
the Act are inapplicable [Im re Hewitt (1), 
and In re Gould (60)! and by ‘parityeof rea- 
soning 8, 56 is equally inapplicable. Se- 
condly, both ss. 55 and 56 of the Act refer to 
the. avoidance of payments and transfers 
made .by the insolvent himself, who, if 
there is any insolvent at all in such cases, 
must be deemed to be P. A. Mohamed 
Ganny, the deceased. They have no ap- 
plication to a transfer made by a person 
other than the insolvent. Moreover there 


is a specials. 110 of the Act, dealing with: 


transfers by legal representatives, obvious- 
ly because the other sections are clearly in- 
applicable. In cases of transfers or pay- 
ient by the legal representative of a 
deceased, the first clause of s. 110 makes 
such representative liable to the Official As- 
signee when the payment or transfer has 


` (4) 70 Ind. Cas. 463; 26 O. W.N, 803, ^ - 


(5) 98 Ind. Cas. 723; 28 C.-W. N.914; A. T. R, 1926 
Cal. 1097. ! 


(6) (1887) 19 Q. B: D. 92; 56 L. J. Q. B. 333; 56- L. - 


T. 806; 39 W. R, 569; 4 Morrell 203, 
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been made after notice of presentation of 
application to administer the estate “in in- 
solvency. The second clause of -the section 
provides that * save as aforesaid (i, e. in the 
first clause) nothing in s. 108 or s. 10% or 
this section (i. e. s. 110) shall invalidate any 
payment made or act or thing done in good 
faith by the legal representative.” It may 
be assumed, though the section is also cap- 
able of a different construction, that.the 


. remedies open to the Official Assignee ora 


creditor in the case of mala fide transfers or 
payments are left unaffected by that section. 
Inow come to the third and most formid- 


Assuming thatit is open to the Official As- 
signee or a creditor to avoid the sale under 
one or other of the sections of the Act, under 
what provision of law. has the Insolvency 
Court power to adjudicate in the matter ? 
The only provision of law which gives the 


“able difficulty in the way of the petitioner. . 


Insolvency Court jurisdiction to decide on ' 


questions arising between the Official As- 
signee (or acreditor of the insolvent) and 
astranger to the insolvency is s. 7 of the 
Act. A Full Bench of this Court has held 
that that section ‘does not apply to cases 
where the estate of a deceased person is 
administered in insolvency. It, therefore, 
follows that whatever rights: the Official 
Assignee or a creditor. may have must be 
enforced ‘by a regular suit and that this 
Court, as $n Insolvency Court, has no ju- 
risdiction to adjudicate on the question: 

‘As regards the point whether, if . sg. 
56 is applicable, a creditor, on the Official 


Assignee’s refusal to take .action, can with - 


the leaveof the Court apply to set aside u 


' paymentor transfer, Lam clearly of opinion 
' that a creditof cannot even with such leave, 


makesuchan applieation. The point did 


. not arise in the case decided by Mr. Justice _ 
He merely said that even if such 


Greaves. rel Í 
an application lies, there was nothing ine 


that case to show that'the Officigl Assignee .. 


had-refused to take-action. My cosclusion 
is based on the following consideration. A 
voluntary transfer of property, e g., à gift 
to wife or child and a voluntary payment to 
a particular creditor are not ab initio illegal 


or invalid. On the occurring of insolvency, ` 


such paynients and transfers, in certain 
cases, are made void against the Official As- 
signee. They are, therefore, valid and-operg- 
tive till avoided by the Official Assignee 
and tHe option of avoiding the transfer is 
given to the Official Assignee. Ifthe Court 
entertains an application by a.'ereditor to 
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set aside such transfers, whether with or 
withoüttheleave of Court, it is, in effect, 
delegating to'him the right given by the 
Act tothe Official Assignee. This, in. my 
opinion; the Court has no power to do. The 


credifor is not however: without any ‘re- . 
‘edy'in such cases.. As soon as: the "Official: 
Assignee refused fo take action, 1t was open': 


to the-creditor to appeal to the Court against 
that decision under s. 86 of: the. Act. ‘The 


Court could then have reversed or modified" 


bis decision and compelled him to take-ac- 
tion, if necessary. 7 . 

' mày add that if such an appeal had 
been preferred, I would in this case have 
confirmed the Official Assignee's decision. 


Hé could not, as I have held above, have 


moved-the Insolvency: Court to set aside the- 
sale and be moreover come to' his decision 


after -a careful consideration of all the as- 

peeta of the case. 

. The application is, therefore; dismissed.’ 
ANA 2 Application dismissed, 


———— 
c 


|J PRIVY COUNCIL. 

- APPEAL FROM THE ParNA HiaH Cotrr. 
UC . July 4, 1927. . 
Present: —Viscount Dunedin; Lord Shaw: 
- and Lord Sinha. |^, ` 
... ABDUL WAHAB KHAN—APPELLANT 

versus | 
TILAKDHARI LAL AND OTHERS— 
` RESPONDENTS. z 


Bengal . Estates Partition Act (V of 1897)—Co-- 


sharers—Arrangement for separate collection of rent, 
when amounts to private partition—Tests. 

The facts that the rents and profits for ‘definite 
and. specific’ plots of land comprised in a village have 
been. paid exclusively to the several- , proprietors 
for." alon. period without dispute and without any 
subsequent adjustment or distribution, that the com- 

ensation moneys with respect to plots acquired 
by Government were separately paid and appropriated’ 
‘by: the separate® proprietors ‘who had been-previously 
collécting rént in respect of those plots, that when 
the: Record of Rights of the village was prepared 
the, plots. were yecorded as being the separhte pro- 
perty oftheir respective landlords without any-dispute 
or controversy on the part of the others, andithat the 
plots held by the individual proprietors lie not in 
compacj blocks, ‘but isolated and, scattéred,. lead 
strongly to an inference that an arrangement for 
exclusive collection of rent was not one for mere 
convenience of management but was intended to effect 
oefonnal private partition. [p. 93, col 2; p. 94, col. 1] * 

Tilokdhari Lal v- Abdul Wahab, 89 Ind. Cas. 913, 


d: 6 
"appeal from a decision of the High Court 


` of Patna (Dawson Miller, 


* 


| ABDUL WAHAB KHAN v, T;LAKDHARI Lat, 


C. J. and Foster, 


d 
[1041. C. 1927] 


J), in Appeal from Original Decree No. 230. 
of 1927 dated the 6th March, 1925, and re- i 
ported as 89 Ind, Cas. 913. A : 

Messrs. De Gruyther and Dube, for the 
Appellant. go : 

Bir George jLowndes and Mr. Raikes; 
for the Respondents. : 

JUDGMENT. 

Lord Sinha.—This is an appeal from” 
a decree of the High Court of Judicature . 
at Patna, dated’ the 6th March, 1925", re--. 
versing a decree of the Subordinate Judge. 
of Monghyr, dated the 28th April, 1921. 

The decree dismissed a suit brought by ` 
the plaintiff, Tilakdhari Lal (now respond- 
eat), against the defendant, Abdul Wahab. - 


Khan, and others, for partition of an estate’. - 
comprising the villages of Tetulia, Hardai,. 
Belhanda and Dhamhare, and bearing. 
Tauzi No. 4920 onthe rent roll of the Col- | 
lector of Monghyr. The High Court decreed 
partition. i 

That estate had originally formed ‘part . 
of a larger estate named Tappa Ch&utham, 
and received its separate Tauzi No. 4920 - 
when carved out.of the parent estate mors 
than forty years ago. At that tifne ita. 
proprietors were Hansraj Singh, Bhukhan: 
Singh and Totaram Singh who formed a 
joint Hindu family. x 

: These three persons separated.in.board. 
and residence'in or about 1876, and eithér : 
then or afterwards separate accounts were : 

-opened for each of their shares in the ` 
estate Tauzi No. 4920 under Aet XI of. 
1859. 'The estate, however, was not par- 
titioned under the Estates Partition Act, 
but the principal defendant (Abdul Wahab > 


' Khan) alleged that there was an amicable 


partition between the parties of the lands 
comprised in the said villages whereby. ' 
(1) some of the lands were thenceforth in . 
the separate and exclusive possession of: 
each of the three co sharers, who separate- 
ly collected the rents from the tenarits of ` 
those lands, (zJ in respect of some others, 
they collected the rents each according to 
his share, and (3) some waste or uncultivat- 
ed lands held jointly. 

On the 15th May, 1888, Ram Kishun 
Singh, the son of Hansraj Singh (then 
deceased), sold to one Nawab Khan a tbree 
apnas share in the estate out of bis one- 
third share of 5 annas, 14-gundas, 6 danis, 
and thereafter Nawab Khan had a separate. 
account opened in the Collectorate, in res- 
pect of his purchase. . 

*See 89 Ind. Cas 3135—54] 
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“Plaintiff, Tilakdhari Lal, for himself d 
«his deceased brother; also "purchased, by. 
séries of sale-deeds from diferent ae 
sharers in Tauzi No. 4920, shares which 
-in the aggregate amounted ío 7 annas 2- 
 Gowries 54 dants, and in respectof which also 
.& Separate account in the Collectorate ‘was 
:opened, 

. Hs thereafter applied to the 
fòpa. partition of the estate No; 4920 under 
i ithe Estates Partition Act, but that appli- 
cation was:opposed by Nawab Khan and 
tho Révenue, Authorities finally ‘rejected it 
„on the 3rd April, 1919. 
"The plaintiff filed this suit for a parti- 
‘tion of all the lands comprised'in the said 
‘four villages by the -Civil Court on the 
44th January, 1920, against all the pro- 
"iprietora of estate No. 4920, Such partition 
would leave the estate an entire unit quo 
ad-the Revenue ‘Authorities, but would 
nevertheless-be. binding: as between the co- 
wsharers themselves, 


"The: “principal, contending defendant was 


“Nawab Ktan’s son and representative (now : 


E e whose estate is under the Court, 
cof Wards; and on his.behalf the suit wag’ 
“resiated ` on the ground that all the lands, 


with the. exception of a small quantity of .. 


"waste or uncultivable lands, had been par- 

‘titioned amicably between the parties 
. ‚twice. before, once as between the three 
‘original proprietors, when each branch 
"divided the lands (with the exception 
is “above naméd) into three several gharés, and 
"once again as between himself and his 
“vendor. 


It -is the first partition which is.import- 


„ant; .a8-the [second depends on the first. 
‘The material issues on the . pleadings 
^ ‘Were: — 


(D) Whether . the suit is barred by limi- 
‘tation. 


partition, 


Tha ‘Subordinate J udge found in ‘favour 


of the defendant on both: ‘issues, and, in- 


sasmuch as the suit was for the partition: 


;of:the whole of the lands, and not merely 
' :of.the undivided waste, dismissed 
‘plaintiff's suit. :, 

On appeal -to the High Court this deci- 


sion was reversed on the ground thatthe - 


:Blleged partitions were not proved and that 
there had been .no.such. adverse possession 
,aB could ereate.a separate title in favour of 
the defendant.. 


.. ABDUL WAHAB KHAN P, TILAKDHAR LAL. — 


Bpeective shares; 
that- they shouid be 


` fore this Board that the plots of lan 
.are in the exclusive. possession of the proc 
` prietors gre described in rent receipts and 


:(2) .Whether there- has- ban a private 


the ` 


. 93 

: Their Lordships have, therefore, found it 
necessary to consider the whole of the - evi- 
dence, both oral and documentary. 

It is an undisputed fact that more than 
‘forty years ago, when the family separated 
in. food and residence, some arrangement 
was come to between Hansraj Singh and 


` his. brother whereby - possession of by fae 
Collector - 


the larger portion of the lands was distri- 
buted between them. With regard to some, 
it was arranged that.the rents should be. 
‘collected -separately according to their re- 
with regard to others, 
in the exclustive 


possession of each co proprietor. 


plaintif alleges that this was merely, for 
‘convenience. of management. 


‘The defend- 
ant asserts that it was-in pursuance of’ a 
formal partition. 

The learned Chief Justice of the: ‘Patna 


“High Court was of opinion that the present 


state of affairs may quite possibly-be ex- 


sidered that certain facts pointed strongly 
to the absence of any formal . partition. 
‘having taken place, in. particular the ab-’ 


‘sence of any deed, document or writing in 


connection with such ‘partition, 


That, no doubt, is.an important fact to 
bear in mind. Tt 'has also been urged be- 
which 


zemindari papers as kamat, which tenda to. 
Show that they may have been taken with- 
out any formal division. But, on the other 
hand, there are other undisputed facts 


` which point so strongly in the opposite. 


direetion that their Lordships have come' 
to the concjusion that such oral evidencé 
88: there is, in support of a formal partition 
was rightly accepted as-ċorrect by the Sub- 
ordinate Judge. 


‘These facts are:— : 
(2) ‘That the. rents for definite and 
specific plots 'of/land have béene paid ex- 
clusively to.the several proprietors for so 
long a period without dispute and with- 


out any subsequent adjustment or distribu- 


tion. ` 
(2) That there has been not only this 


_appropriaticn of rents for separate plots, 


but when.some of these. were i03 onder ipo, 


“aequired for a Railway in 1:03-under 


Land Acquisition Act the ine NG 
monies weie separately raid and appio- 
priated by the separate proprietors Who. ‘had 


Thet. 


Ty 


-plained on either hypothesis, but he con- ` 


94 
. been previously collecting the rents in res- 
pect of those lands; < . 
(3) «When a Record of Rights was pre- 
. pared of these villages under the Bengal 
gorey Aet and finally published in 1903, 
he. plots referred to in (1) and (2) were 
recorded as. being the separate property of 
» their respective landlords, without any dis- 
pute or controversy onthe part of the others; 
and ie ON 
© “" (4) The very appearance of these sepa- 
.. rated holdings, i.e., the plots from which 
.rents are collected exclusively, on the map 
preparéd for the purposes of this case, 


5. Which lie not in 'three compact blocks but. 
- ie $n many cases isolated and scattered, seems 
fo negative the theory that the arrange-. 


'. ment for exclusive collection of rent was for 
|“ convenience of management. vs dt 
..'. For these reasons their Lordships: will 

humbly advise His Majesty that the judg- 
ment of the High Court should be set 
aside and the judgment ofthe first Court 
restored, with. costs iu both Oourts and the 
costs of this appeal This will be without 
prejudice to the right of the plaintiff to 


“sue for partition of the lands which are ad-. 


ittedly still undivided... , DE 
pop o “+ *' Appeal allowed.. 
* "Solieitors.'for ths. Appellant.— “Messrs. 
2 Hy. S. L. Polak. . i 
os Solicitors for the Respondents.—Messrs. 
"Watkins and Hunter. : 
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|^. BOMBAY HIGH COURT. 
v OnaxBER SomMons CASE. > 
'"' July 27, 1926. 
. Present: —Mr. Justice Mirza. 
.VARABHDAS NARANDAS & CO.— 
E : APPLICANTS 


xS 


. versus $ 
AVLAL HIMATLAL--RESPONDENT. 
cech Act (JX of 1899), ss. 11, 15— Civil Pro- 
cedure Code (Act; V of 1908), 0. XXX, v. 1—Arbitra- 
tiow—Duty of arbitrators to file evidence and pro- 
“o geedings—Ambiguous award—Hzamination of Umpire, 


lggality of—HFirm, whether can be made party to. 


"éference- Award against firm—Ezecution' ‘against 

? Peco aoi served. with notice of arbitration or award 
L0.XEXX,r.1, Civil Procedure Code, whether applies 
to foreign firms. f 
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n fling an award, the arbitratore or Umpire sholud 
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send together with the award, the evidence on the 
references, the minutes and proceedings and alsoa 
copy, M ihe notice giyen to, the parties. |p. 94, 
, col. 2, 
- Itis not open to the Court to send for thé Umpire 
‘and examine him as to the meaning of his document. 
The Umpire is a junctus officio after he has published 
. his umpirage or award, and the document must speak 
for itself. Where the ambiguity is patent on the face 
of the document it would not be competent to the 
Court to launch into an inquiry -to ascertain which 
of the two possible interpretations of the doqument 
qu e should accept as the correct One. ‘[p. 95, 
col, 2, 


Order XXX, r. 1, Olvil Procedure Code, which ` 
permits partners to sue or be sued in the firm name 
is not extended to foreign firms. [p. 96, col. 1.j : 
^ Quere—Whether a firm, apart from the partners, 
can be lawfully made a party to a reference to arbitra- 
tion. [ibad.]] ; GL 

An award obtained against a firm cannot be execut- 
ed against a party who is alleged to have beena 
pariner in the firm but who was not served either 
with the notice of arbiíration or ofthe filing of the 
award. [ibid]. i 

Mr. B. J, Wadia, for the Applizant. 

Mr. M. S. Vakil, for the Respondent. 

JUDGMENT.—This is a. chamber 
summons adjourned into Court,taken out 
by the applicants against the respondent 
for an order that the applicants be at liberty 
to -execute an award dated, May 9, 
“e 1924, filed in this Court on June 11, 1924, 
' against the respondent as a partner in, 

the Firm of Keshavlal Himatlal On the 

argument of the summons in Ohambers 
.the respondent contended that the award 
was against an individual and not against 

a. firm. In the alternative he contended 
' that if the award can be construed as being. 
‘against a firm he was nota partner in the 

firm apd, therefore, not liable to be pro- 

ceeded against in execution of the award 
. against the firm. On those contentions I 
adjourned the summons into Court and 
ordered the trial. of the following issues, 


e — 


viz., : 

- (D. Whether the award herein is against 
the Firm of Shet Keshavlal Himatlal ? and 

- (2) Ifso, whether tbe respondent is a 
partner in the said firm ? i 

` he arbitration proceedings which led 
to the award seem to have been held 
underthe Rules and Regulations of the East 
India Cotton Association. The award is 
signed by one Bhaidas Nanalal, Umpire. In 

, filing the award the Umpire failed toconform 
to the rulesofthis High Court which require 
that the arbitrators or the Umpire shall 
send together with the award the evidence. 
on the references, the minutes and pro- 
ceedings and also a copy of the notice 
given to the parties, The. only document 


b os 
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filed along. with the award isa press typed “On hearing both the parties, and' going 
copy ofa notied on which the names Shet -tbrough their books and accounts I find 
Keshavlal Himatlal, Esq. and OhuntilHimat- that both the brothers Seth *Keshavlat 
lal, Esq., and the date 5th seem to have been Himatlal & Seth Ohunilal Himatlal had 
subsequenily handwrittenin blue ink. Mr. done business through Messrs.. Vallahhdas 
Wadia, on behalf:of the applicants, asked Narandas & Co. I find that Seth Keshavlal 
for leave to call a clerk of the East Himatlalowes Messrs. Vallabhdas Naran- 
India Cotton Association to produce the das& Co. Rs. 4,520.11.0. However Mesfrs. 
minutes of proceedings of the reference Vallabhdas Narandas & Uo, owe Seth 
. kefore the arbitrators and the Umpire. E Chimanlal Himatlal Rs, 697-8-9 for. which 
declitied to accede to his request as no Seth Chimanlal Himatlal requested "Mesars. 
provision of thelaw is pointed out’to me Vallabhdas Narandas & Co., to give credit 
whereby arbitrations under the. rules of to Seth Keshavlal Himatlal: and to this 
the East India Cotton Association are to be Messrs. Vallabhdas Narandas & Co, 
treated differently from awards filed in this. agree. Thus now Seth Keshavlal Himatlal 
Court. In my opinion, the East India owe to Messrs. Vallabhdas Narandas & Co., 

Cotton Association-and their Umpire have the sum of Rs, 4,122.23 3..." . 
-been guilty of an ‘irregularity in filing The awardso far appears to be consist- 
an award without conforming tothe rules ent with being an award against the in- 
. of the High Court in that behalf. dividual ofthe name Seth Keshavlal Himat- 
' It is clearfrom the copy of notice filed lal. The only part of it which throws doubt 
with the award that the notice of the filing on that interpretation is the last line where 
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of the award was not served on the res- 
pondent. The first occasion for. the res- 
pondent to impugn the award is on the pre- 
sent summons. He is not debarred, in my 
opinipn, by any conduct of his from con- 
_ tending that the award is illegal and œn- 
not be'executed against him on the allega- 
tions made, There is no. force 'in the 


the verb 'owe' is used in connection , with 
Seth Keshavlal Himatlal, as if. it, were a 


plural term signifying a frm. As against. 


that it is possible to contend that the 


.verb "owe" has crept in without an “s” 


owing to clerical error, or that a confusion 
was created in the  draftaman's mind 
because of the - (wo names which had pre- 


applicants’ contention that the respondent ceded the sentence. lt is further possible. 
should have objected to the filing’ of that because a set-off was allowed at the 
the award or to have applied by a sum- request of the other brother the Umpiré : 
mons to have it set asideafter it was fled. believéd that both brothers were partners. 
The award is headed as between the In thisstate of things no authority or pre- 
Firm of Messrs. Vallabhdas -Narandas & sedent iscited whereby it would be per- 
‘Co. the applicants and Sethe Keshavlal missible to the Court to send for the Umpire 
, Himatlal (of Nemanpole Baroda).. From and examine him as to the meaning of his ; 
| ‘the heading.of the award it .is not clear document. The Umpire, in my opinion, is ` 
. whether Seth Keshavlal Himatlal is intend-. a functus officio after- he has published 
ed to be afirm, oran individual, bearing his umpifage or award, and the document 
that name. Itis admitted that the res- must speak for itself. Where the ambiguity 
pondent has ason of the name Keshavlal is patent as Here on the face of the 
. Himatlal’ . It'is contended, however, that document it would not/be competent to the 
the description Seth (master or Mr.) would Court-to‘launch into an inquiry as I-am 
apply moreto a firm than an individual, here invited todo to ascerjain which of 
The award proceeds;— ^ ^ . |" -— thetwo possible interpretatione ` of. the 
“Shet Keshavlal Himatlal sent in a. document the Court should accept as the 
written statment. However as he did not ‘correct one, Therest of the* document is 
appear on April 9, [adjourned the meat- equally ambiguous inasmuch as it uses the . 
ing to April 14, before which Ireceived & plural term defendants in one. place in 
letter from Sheth Keshavlal-Himatlal to connection with Seth Késhavlal Hjmatlal. 
postpone the meeting to 24, when he would ~ Here again itis possible to contend that ` 
attend. Qn April 24 Shet Chimanlal Himat-. the confusion has arisen because. pf the 
lal appeared on bebalf of his brother Shet * set off allowed by consent. M 
Keshavlal and,Mr. Chünilal Maneklal on -On the wholeIam inclined to interpret 
behalf of tle plaintifis Mestrs. Vallabh. the document es an umpirage or award 
das Narandas & Co, agaist an individual and not against a firm, 
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If it be permissible to interpret the docu- 


“ment as an award orumpirage against a 
«firm a fürther question arises whether the 


proceedings before the arbitrators or Um- 


` ‘pire could be maintained in the firm name 


` Borada. 


under the provisions of O. XXX of the: Code 
of Civil Procedure.  . 

* The heading of the award describes Seth 
‘Keshavlal Himatlal as of Neman Pole, 


“firm, Order XXX, r. 1, permits any two or 
amore persons trading or being liableas part- 


“mera and carrying on business in British 
- India to sue or be sued inthe name of the 


- ‘firm of which.such persons were partners at 


:the time of the accruing of the cause of-ac-’ 


tion. The privilege. attached to this ab- 
:bréviated form isnot extended by the Code 


--of Givil Procedure to foreign firms. I do 


‘not agree with Mr. Wadia's argument that 
-what would not be permissible to do!by 
means.of an action at law would be per- 


.müssible to do by means of a reference to ar- 
. bitration. 


.Itisdoubtful,in my opinion, whether a 


-.ffirm apart from its being a foreign firm.as 


“is the case here can be lawfully madea party 


/""to:g reference to arbitration. “A firm .is not. 
'":an.entity-apartfrom its partners as isa cor-. 


“poration. Afirm is ‘an abbreviated name 
for the partners of which it consists. The 
“Còde of Civil Procedure, 1908, by means of .: 


“OKAN, which is a new-provision in it, per- 


mits suits to be brought.and defended in the 
- names. of:firms. - It does not follow that arbi- 
ration proceedings can be.instituied by and 
‘against ‘firms in the same manner as 


“actions .can now be ina Court of Law.. 


-The‘Indian Arbitration Act; 1899, is prior 


-ip date to the Civil Procedure Code, 1908.. 


‘Section ll of the Indian Arbitration Act- 


'ieontemplates that when the arbitrators (or 


iUmpire have made their award, they shall 
3Sign;it-and shall give notice to the parties 
of the .making'and:signing thereof. .;In my 

‘opinion, ‘it eannot be contended that the. 
“term parties" used ‘inthe Indian Arbi- 


-itration .Act-can apply toa frm.apart ‘from 


‘the.partners.of which the firm consists. - 


-A-further question arises whether - an 


‘award obtained against a firm can be- exce- 
vouteg -against a party who is alleged to 


‘have been-a ‘partner in the firm but who 


:wag not served either with the notice. of 
Q,Rrbitretion or of the ‘filing of the award. 


> Seetion 15 of the Indian Arbitration: Act 


provides that an award on a submission, 


.onbeing filed:in the Court in ecccidarce ' 
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The firm, therefore, is a foreign 
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with the foregoing provisions, shall...be en- 
forceable as if it were a decree of the 
Court." An award i8 not a decree of the 
Court, but by virtue of the provisions con- 
tained in s, 15 of the Indian Arbitration 
Act is enforceable as if it were a decree of‘. 
the Court. Order XXI, r. 50, provides, that 
“ where a decree has been passed against a 


firm execution may be granted..." To en- 
title the applicantsto the benefit of ©, XXI, 


.T. 50, they must show that a decree has, 


been passed against a firm. I hold that 


` here there is no decree passed against a firm 


butthere is an award purporting to be made 
against a firm. Order XXI, r. 50, is taken 
from the rüles of the Supreme Court O.- 
ALVIIL-A,r.8. The rules under O. XXX - 
comprise the other rules of the rules ofthe 
Supreme Court under O. XLVIII-A. The 
provisions of O. XLVIIL-A have been held 


‘to form & Code by themselves requiring that 


they should be read together and each rule 
in the light of the rest: Worcester City. 
Banking Co. v. Firbank (1) and per Lindley,. . 
L.J.,in McIver v. Burns (2) Under the ` 
English Law there is no provision for the 
‘execution of an award against:a firm under 
he provisions of O. XLVIIT-A, r. 8. Mr. 
Wadia has called my attention to several 
precedents of Ohamber Judges of this Court, 
who have accepted awards on the ifile. 
against firms, and grauted execution against . 
the partners.. In one instance there is a 
precedent by Mulla, J., where the award is 


.againsta foreign firm. With great respect I 


am unable to follow these precedents. $ 
In the view Í have expressed there is no 


‘need to record evidence or give a finding 
'on.the:issues which have come up ‘for trial. 


The result is that the summons is dis- 


charged with coste including costs reserved, 


ALN. A. Summons discharged. 


(1) (1894).1 Q. B. 784 at p: 788; 63:L. J. Q. B..542 
QR. 367; 70 L. T. 443; 42 W. R. 402. HIE UH 
(2) (1895) 2 Ch. 630; 64 L. J. Ch. 681; 12 R 467; 73 
L; T? 39; 44 W. B40, fs 
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PATNA HIGH COURT. . 
ORIMINAL APPEAL No. 87 or 1927. 
June 29, 1927. 
Present :—Mr. Justiee Allanson and : 
Mr. Justice Sen. `` 
OHHANKA DHANUK AND OTHERS— 
AcousED-—APPELLANTS 
5 "ersus 
. EHMPEROR-—RESPONDENT. . 


` e Criminal Procedure Code (Act V of 1898), ss. 22. 
281—Unlawful ( T nt : 


e 
common object, sufficiency of — Assault’, meaning of— 
Alteration’ of charge—Duty of Court to recall wit- 
messes. P 

An accused charged with being a member ofan 
unlawful assembly with the common object of com- 
mitting ‘assault’ can be convicted for being member 
of an unlawful assembly with the common object of 
‘voluntarily causing hurt’ without 
charge. [p. 99, col. 1.] 

The word ‘assault’ 1s used in such a case in the 
sense of violence to person, whether it be assault, hurt 
or grievous hurt. [ibid.] 

But, if a charge is once altered, the Court is bound 
to recall any witnesses which the prosecution or the 
accused may desire to examine. [p. 99, cols. 1 & 2.) 

The provisions of s. 231 ofthe Criminal Procedure 
Code are peremptory and the Court cannot, when a 
charge hag been altered, refuse to recall witnesses if 
so desired by the parties on the ground that the 
party applying for examination could not show on 
‘what points further cross-examination was necessary. 
[p. 99, col. 2.] 4 : 

Criminal appeal from a decision of the 
Additional Sessions Judge, Bhagalpur, dated 
the 23rd March 1927. 


Messrs. Fazal Ali and N. C. Roy, 
Appellants. 

The Assistant Government Advocate, for 
the’ Respondent. i "E 


JUDGMENT. , 


-for the 


Allanson, d.—The two appellants have. 


been convicted under ss. 302/149 and 148, 
IndianPenal Code,by the AdditionalSessions 
Judge of Bhagalpur agreeing with. two out 
of four Assessors and have been sentenced 
to transportation for life. i 

' Jagarnath Chaudhury is a big raiyat of 
village Morsanda. For some tinte before 


the occurrence which” took place on the: 
1924, Jagarnath had 


10th of November, 
been on very bitter terms with Santokhi 
' Potdar, the 8 anna malik of the village. : In 
April, 1924 an order was issued under 8. 144 


ofthe Code of Criminal Procedure against' 


both parties, but it was set aside by the 
District Magistrate. Santokhi was convicted 
in ariotcase, but was acquitted on October 
30th, 1924. On the Ist November, 1924, 


Jagarnath filed a petition before the District ' 


Magistrate, alleging that Santokhi was. 
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- assembly—Charge —Statement of - 


altering the ' 


. arise, four persons were charged, 


97. 
hiring lathials to take -possession of the 


disputed land. Two days later the*Chauki- 


dar reported that lathials had appeared in 
the village, ànd the Sub-Inspeetor asked 
for proceedings under s.144. Mearwhile 
a constable was sent to thevillagea day or 
two before the occurrence. e 

The prosecution story is that on the night 
of the 9th November there were nine persons 
sleeping in Jagarnath's temporary hut at 
Morsanda. Thereis only a small basti in 


this village, and big non-resident cultiva- ` 


tora‘ put up these temporary huts for 
cultivation purposes. The above nine per- 
Sons included two nephews of Jagarnath 
Chaudhury,. a bother-in-law of Jagarnath's 
brother, several servants and labourers and 
a*stranger named Bharosi Kurmi who was 
spending the night there. In the morning 
before sunrise a large body of men, led 
bySantokhi Potdar and Bauku Kumar on 
horseback, attacked the inmates of the hut. 
They were armed with deadly weapons. 
Bharosi was transfixed . with a spear 
thrust and died shortly after the occurrence. 
A boy 11 years old was brutally murdered 
with spear thrusts, three other. persons 
received serious injuries and two slight 
injuries. The constable arrived on the spot 
after the rioters had departed. “The rioters 
carried away with them the body of the 
boy which was found next dayin a sack 
buried ih the mud of a shallow stream 2% 
miles from the place of occurrence. 
Mahadeo‘ Cháudhuri,one of Jagarnath's nep- 
hews, started for the thana, but hearing on 
the way that the Sub-Inspector was at 
Chanda four or five miles away, went there 
and gave his First Information to the 
Writer Head Constable at 9-30 a.m. The 


"Writer Head Constable: then proceeded e to 


the village and found the seriously injured 
persons lying in the Kamat house. The 
First Information contains the - names ef 
ten accused persons includigg the two 
appellants. The Police did notesend up 
a charge sheet, as the evidence was regard- 
ed as insufficient and suspicious. Further 
inquiry was ordered by the learned Ses- 
sions Judge on the lst April, 1925. "There 
was a judicial inquiry anda charge gheet 
was called for on the 26th June, 1926. Only. 
Santokhi surrendered, and he was tried gud 
atquitted on the 29th March, 1926. In the, 
trial, out of which the present appeal 


whom have been acquitted. 
There can of course 


two of, 


be no doubt that a : 
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` s ‘very serious quiráge took place that night 
. af the Kamat house. The sole question for 
decision is -whether.the appellants were 
-id*ntjfied ‘as among thé rioters. Certain 
general ‘considerations have to be borne 
in mind. There was the bitterest.of enmity 


between Santokhi and Jagarnath. It had. 


been reported that Santokhi was collecting 
lathials, and there must be grave. suspicion 
‘that Santokhi was behind the ‘occurrence 
of that night. It is true that there had been 
-dacoities in. the neighbourhood before and 

. iler that. day, but, ib is improbable that 
ordinary dacoits would have raided a temp-. 
orary hut like this where there aré no valu- 
.able& or if they had done so would have 
made such savage'attackson a number of 

. persons and have succeeded in carrying off 
only property worth Rs:8. On the other 
hand Jagarnath's party would, whether or 
not they did recognise their assailante, have 

- attributed the occurrence to Santokhi and 
“his men. One of the difficult points in the 
case is the hour. The First Information 
gives the hour as “morning before sunrise". 
Itis light forsometime before actual sun- 
rise, but’ nowhere is it stated whether it 
was light or dark. The constable says that 

. he was awakened by the kulla at about 4-15 
A.M. ,Hesaid in a previous trial that it was 
dark and misty, and one could not see two 

. yards in front. The learned Sessions Judge 
' ‘says that in the present case there has been 
an attempt by the prosecution- witnesses to 
-put the hour later than it really was, The 
fact remains that it is impossible to ascer- 


tain whether. the occurrence took place be-- 
The learned Sessions: 


iore it was light. 
Judge says that itis improbable that an 


indiscriminate and murderous attack would . 


have been made in this way in.a hut of this 


description unless it was light as the attack- - 


ing party might injure each other. More- 
over some of the head injuries show that it 
. was lighj efiough for the assailants to see 
where they were striking. These reasons, 
however, are,not decisiveas to the hour and 


-occurrence would certainly be attributed 
to him and his men. Yet a large body of his 
men årrive at early dawn without any pre- 
. tence at concealment, and make a murderous 
|, att@ck. One of the remarkable incidents iu 
-thé-caseis the carrying away of the dead or 
dying boy. Even though the country .over 
which themurderers would go was jungly, it 
ìa extraordinary thatin day light they should 


e fave’smbarragicd themeelyes with thé body - 
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of the boy. It is said that they presumably 
carried away the body in order todo away 
with it, yet they had left on the spot several 
men very .seriously injured, one of whom 
died shortly afterwards. The body is said 


- to have been found next day as theresult of 


clues dropped by the rioters. It is unneces- 
sary to say anything more aboyt this 
ineident. 4 

: Fiye persons have identified the appell- ` 
ants. The evidence of identification by two ` 
of them, the informant Mahadeo Chaudhri’ 
and Hardut Chaudhuri, both of whom are; 
nephews of Jagarnath Chaudhuri, has been 
discarded by the learned Sessions Judge. I 
agree with him that both these persons were, 
in the village that night. Iam not sure’ 
that either of them was at the Kamat house. 
Jagarnath Chaudhuri was conveniently eas- 
ing himself when the mob came, and so he’ 
hid behind a bush, which afterwards be- 
comes a patch of' khur grass, 100 feet or 
more from the house. Thelearned Bessions.. 
Judge says rightly that he could have identi- 


fied nobody from that distance, the morning. 


keing misty. Hardut Chaudhuri gays he. 
succeeded in escaping from the house and 
hiding behind a bush, which bush (like his. 
brother's bush) does .not seem to have 
existedin teality. He had no injuries. The 
Constable says that-Hardut told him that he. 
was outattending his buffaloes at the time 
fhat the occurrence took place. Hiya Lal 
(P. W. No. 6) ia a brother-in-law of Jagar- 
hath's brother whose servant he is. He re- 
ceived only slight injuries and says he 
hid behind some grass. .Henamed both the 
appellants, Meghu Dusadh, who is also a ser- 
vant and who was seriously injured, says the. 
appellant Rahim assaulted him with a pharsa 
on the head. Before the Police he could not 
say who assaulted him. He does not identify: 
the other appellant, P. W. No. 9, another’ 
servant identifies the appellant Chhanka 
Dhanuk but does not identify Rahim. He . 
says hesaw Chhanka strike Bharosi; he did. 
not tell the Police that. For some unexplain- 
ed reason, this witness -was only tendered 
for cross-examinaticn and it was left to the 
Oourt to bring outhis examination-in-ehief, 
He was an important witness, and should: 
have been examined by the prosecution, 
The position, therefore, is that the inform- 
ant, who says that he identified the appel- 
lants and ejght other persons has been dis- 
believed. The other nephew of Jagarnath 
has aleo been disbelieved and thera re«' : 
mains the evidence just-xeferfed to, of threg- 
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Servants Santokhihas already been acquit- 
_ted in a previous trial. In the present trial’ 
two other persons named in the First Inform- 


' . ation have been acquitted. The two per- 


sons convicted are both *peons of Santokhi. 
Therefore, of the. five persons out of ten 
' named in the First Information who have 
been tried, three have been acquitted. The 
learned Sessions Judge has pointed out at 
some length the various improvements 
madein the prosecution story and the diffi- 
eultiesof the case. I have already said that, 
the occurrence would at once be attributed ' 
to Santokhi and his people. I see that in the 
| report of the Sab-Inspector dated. the 13th - 
April, 1924, asking for s. 144 proceedings 
against both the parties, the names of both. 
appellants appear in the list of Samtokhi's 
party. I doubt whether the occurrence took 
‘place in circumstances in which there could 
have been an identification. I believe it. 
took place when the people in the Kamat 
house were asleep. It is almost certain: 
that the first informant did not see the oc- 
currence or’ at any rateidentify anybody. 
In all the circumstances of the case, it weuld; 
be, in my opinion, very unsafe to convict 
either of the present appellants. : 
It is necessary to comment on' & legal - 
point that was taken in appeal. One ofthe . 
"common .objeets of the unlawful assembly 
‘ps given in the charge was to assault the 
inmates of Jagarnath Ohaudhuri's, Kamat 
house. Atthe-argument stage the defence 
~ -pointed out that under the previsions of s. 
“224 of the Code of Criminal Procedure the 
word “assault” could only be takén to have 
‘the meaning that it beargin s. 351 of the 
Indian Penal Code. -The learned Sessions 
Judge thereupon amended that part of the 
charge to "voluntarily. causing hurt”. 
When: the defence asked to be allowed to 
recall the witnesses, the learned Sessions 
Judge refused on the ground ‘that the de- 
. fence could not show on what points further 
; eroSs-examination ' was necessary. In the 
first place I would point out that any altera- 


tion.of the’ charge was unnecessary. The . 


chargé was quite correct. It is the usual 
form of charge when the, common object is. 
to do- violence to some person. Itis.im- 
. material ` whether the offence to: commit 
which there was a common object wasassault, * 
simple hurt, or grievous hurt. 
circumstances, it is quite sufficient tosay' 
that the'common object was to assault a per- 
Bon'of persons. But once a chargé has been , 
altered or added to the provisions ofs, 231 


e 
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In such ' 


TECLAS NNI. 
apply. The learned Sesstons Sudge- wis 


bound to recall any witness which the prose; 
cution or the accused desired to examine, 
with reference to the-alteration or attlitions, 


.lagree that it is difficult to see what fur- 


ther questions could have, been asked, but, 
the provisions of thesection are peremptory. — 
The appeal is allowed and the conviction’ 
and sentences of the appellants are set aside 
and they.must be released. -- ; T 
. Sen, J.—I agree. i ; 
ANA c 


` 


Conviction set aside, ` 





LAHORE HIGH COURT. 
. CRIMINAL APPEAL No. 375 oF 1927." 
“ August 6, 1927. eee 
.Present:—Mr. Justice Tek Chand and 
Mr. Justice Coldstream. 
THAKAR SINGH AND OTRERS—ACOUSED | 
— APPELLANTS: E 
versus ^. 
EMPEROR-RESPONDENT. . 
"Criminal Procedure Code (Act V of 1898), ‘ss. 358, 
58?— Connected, trials—Admission of evidence in one: 
case as evidence in  another—Illegality7-Consent of 
prre eM they were asked whether they, 
had an$ defence witnesses to call stated that they 
would not callany witnesses but wished that the 
evidence adduced by them in another: trial may be 
used as their evidence. The Sessions Judge adopted 
this procedure and convicted the accused : n 
Held, that the procedure adopted was illegal inas- 
much as the defence'evidence had not been recorded 
in the presence of the accused as required by s. 393 
of the Criminal Procedure Code, and-that the fact 
that soonest consented to the procedure did not 
render the procedure legal [p. 100, col. 2] e ~~ 
Allu v. Emperor (1), followed. a : ; 
Appeal from an order of the Sessions : 
Judge, Amritsar, dated the 14th- March: 5 
1927. E ts i Dos), NU UNO 
Diwan Pindi.Das-R. B, jor the Ap< - 
pellants. ` ` ae NM ah KIWA 
Diwan Ram Lal, Assistant .Legal.Re- : 
membrancer, for the Respondent. - E 
ORDER,.—Thakur Singh, Kirpa Singh, 
and Atma Singh were tried by the Sessions 
Judge of Amritsar for the-murder, on thé 
23rd of September, 1926, of Harnam Singh. 
This was Trial No. 9 of 1927.- It is alleged 
by the prosecution’ that the sama three 
aetused, -immediatély after murdering, 
Farnam Singh, had murdered Narain Singh, 
and,for this: murder of Narain Singh they 
were tried in ‘a separate trial (Trjal No. 17 


r 1 . ^ 


100 FaZLUR RAHMAN v, EMPEROR. 


of 1927). This second trial took place after 
the defence evidénce in the first. trial had 
been heard and at the request of Counsel 
on b$th sides the assessors expressed their 
opinion fn both cases after arguments in 
both cases had been heard. Ths Sessions 
Judge disposed of both the cases in one 
' judgment convicting each of the three 
accussd in both the cases and sentenced 
them to death in each case. Against these 
convictions and sentences Thakar Singh, 
Kirpa Singh and Atma Singh have appeal- 
ed. Their appeal in the case of the murder 
of Harnam Singh (Trial No. 9) is No. 375 
and that in the case of the murder of Narain 
Singh (Trial No. 17) is No. 376. 

. On appeal No. 375 coming before us 
Dewan Ram Lal, who appears for the 
Orown, has brought to our notice the fact 


that the defence evidence in Trial No. 17. 


. (relating to the murder of Narain Singh) 
has not been duly recorded. What happen- 
ed was that when after the prosecution evi- 
‘dence had been recorded in Trial No. 17, 
the appellants were asked whether they had 
any defence witnesses to call, they stated 
that they would not call any witnesses but 
wished that their defence evidence in Trial 
No.9 should be used as their defence evi- 
dencein Trial No.17 also. This procedurethe 
Sessions Judge adopted without, however, 
so far as we can see, recording any distinct 
order on the point. The result is that the 
defence evidence has not been recorded in 
the presence of the accused in Trial No. 17. 
Dewan Ram Lal submits that, in view of 
the decision in Allu v. Emperor (1), this 
irregularity must be held to have been an 
incurableone which vitiated the prqceedings. 
Dewan Pindi Das, who appears for the ap- 
pellants, endorses his submissions. Counsel 
agree accordingly that the convictions and 
sentences in Trial No. 17 must be set aside, 
We are of opinion that in this case we must 
follow the decion in Allu v. Emperor (1), 
and that thê convictions and sentences in 
Trial No. 17 must be set aside, _ 

The only quéstion is whether we should 
proceed to dispose forthwith of Appeal 
No. 375 (against the judgmentin Trial No. 9) 
or shou#d postpone the hearing of this 
Appeal No. 375 until trial No. 17 has been 
properly carried through, The two cases 
are very closely connected and in the inter- 
ests of justice we think that judgment in 
Appeal No. 375 should not be pronounced 

(1) 75 Tnd. Oas. 980; 4 Tah. 576; A. 1, R, 1921 Lah, 
184; [t Lah, L d, 103; 23 Cr, la J, 68, s . 
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until Tria? No. 17 has been duly completed. 
Having regard to all the cireumstances, we 
think that the best course will be toadjourn 
the hearing of Appeal No. 375 until after 
vacation. Meanwhile the Sessions Judge of 
Amritsar will be able to complete Trial 
No. 17 according tolaw. We accordingly 
pass the following order:— 

We find that Trial No. 17 has not beens 
regular as the provisions of s. 353 of the 
Code of Criminal Procedure have not been 

: complied with. The fact that the accused 
in that case consented to the irregularity 
will not give the procedure legal sanction. 
The irregularity has vitiated the trial. 
The convictions and sentences passed by 
the Sessions: Judge are set aside and the 
case is remanded to the Sessions Court for 
re-trial from the stage at which the irregu- 
larity occured. The Sessions Judge will 
summon the same assessors, or any many 
of them as possible, hear the evidence fcr 
the accused, record the finding: of the as- 
'gessors and write a judgment. He will do 
all this with the least possible delay. He. 
will summon the witnesses called by, the 
acctised in Trial No. 9, but the accused will 
be at liberty to produce any other witnes- 
ses for whose attendance they can make 
their own arrangements. lf there is an 
appeal it will be put up before a Bench for 
hearing along with Appeal No. 376, the’ 
hearing of which is postponed, for two 
months, 


ALN. A. Order accordingly. 


— 


PATNA HIGH COURT. 
Criminal Revision No. 79 or 1927. 
February 17, 1927. . 
Present :—Mr. Justice Adami and Mr. 
Justice Scroope. . 
FAZLUR RAHMAN —AccUsED — 
PETITIONER 
versus 
EMPEROR—Opponent, 

Criminal Procedure Code (Act V of 1898), s. 860— 
Evidence Act (I of 1872),s. 145—Deposition not read 
over in accused's presence—Re-trial—Statements made 
in previous trial, whether can be used in subsequent 
trial. 

Where a trial is set aside and a re-trial ordered on 

e the ground that the depositions of the witnesses had 
not beenread over tothem inthe presence of the 
accused in accordance with the provisions of s. 360 of 
the Code of Criminal Procedure, statements made by 
the witnesses in the previous trialcan be referred to 
for the purpose of contradicting the statements made 
by them in the subsequent trial, ; 


` (104 I. C. 1927] 


Oriminal revision from an order of the 
Sessions Judge, Shahbad, daged the, 8th 
January, 1927, affirming that of 
Deputy Magistrate, First Class, Arrah, 
dated the 15th November, 1926. 

Sir Ali Imam, Kt., (with him Mr. Noor-ud- 
din), for the Petitioners. 

Mr. C: M. Agarwala, Assistant Govern- 
ment Advoeate, for the Opponent. 

. : JUDGMENT. i 

Adami, J.—The point. taken by Sir 
Ali Imam on behalf of the petitionersis that 
the Deputy Magistrate who tried the case on 
the second occasion has refüsed to consider 


. the statements put to the witnesses as con- 


tradicting the statements made at the first 
trial. The learned Deputy Magistrate in 
his judgment has stated. 

"As'to the previous depositions of the 
witnesses before the Special .Magistrate, 
there has been no compliance at all with 
the provisions of s. 360, Criminal Procedure 
Code, and hence there is no guarantee of 
their absolute .correctness. Consequently 
any attempt at contradiction by: means. of 
such incomplete records must fail”. 

Now, in the first place, this point was not 
taken in the lower Appellate Courte and 
secondly, I have asked Sir Ali Imam to 
point outin what way I 
taken in the previous case would hàve 
been helpful to the petitioners as contradiot- 
ing the statements made in the second trial. 
Sir “Ali Imam rightly concedes that he 
is unaware of any such contradictions 88 
could affect the case. . 

The learned Deputy Magistrate 1s por- 
haps wrong in stating ‘that these state- 
ments made in the previous trial could 
nob 
contradicting the statements made in the 
second trial. 
possibly: be used as evidence inthe case 
in which they were made but neverthe- 


‘leas they are statements made by the wit- 
nesses previous to the trial and it was opan 


‘were put, to the witnesses and they were 


to the defence to put those statements to 
the witnesses:and in fact those statements 


_ questioned with regard to them. 


We have looked into the evidence in the 
‘present case and find that this is so. There 
is nothing then to showus that" the peti- 
tioners have been in the least affected 


_ by the failure of the Deputy Magistrate to 


consider whether any contradictions that 
there may have been affected the prosecu- 
tion case at all, i do not think that we 


HMPEBOB D. NGA BAN ATWA — - . 


the - 


-any way toosevere. 


the statements ` 


be referred to for the purpose of ` 


Those statements may not - 
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are called upon in any way to fatarfere ou 
-the ground put forward, 

Then the questiorof tbe severity of éhe 
sentenca has been brought to our notice. 
Sir Ali Tmam pleads on behalf of the peti- 
tioner Fazlur Rahman that the sgcond trial 
has léd to an increase of his sentence, and 
in regard to all three petitioners he pleads 
that the fact that they have twice been 
on trial should be takem into considera- 
tion. : 

Now with regard to the first plea, Fazlur 
Rahman took the risk when h^ asked for 
a fresh trial and with regard to all three 
petitioners it has to "be remembered that 
it was their own fault that the trial had to 
be repeated. They put forwarda ground 
before the Sessions Judge which was in 
fact accepted but which would not now be 
accepted after the ruling of their Lordships 
ofthe Privy Council. The offence com- 
mitted was a very serious one considering 
the state of feeling between the rival parties 

_at the time when the offence was committed; 
and in my mind the sentence isnot in 
I do not feel inclined 
to interfere either with the conviction or the 
sentence and, therefore, the application must 
be rejected. ` | ; ' 
Scroope, J.—I agree. 
A, NL A. Application rejected. 


RANGOON HIGH COURT. 
FULL BENCH. 
CRIMINAL REFERENCE No, Y or 1927. 
ORISINAL Revision No: 47A or 1927. 

February 21, 1927. ° 

Present: —Sir Guy Rutledge, KT., 
Ohief Justice, Mr. Justice 

Maung Ba, and Mr. Justice Doyles 
EMPEROR--APPERGLANTS 

versus e 

NGA SAN HTW À AND OTRERS— 
AOCUSEu— RESPONDENTA. 

Criminal Procedure Code (Act V of 1898), s. 497 — 
"Death or transportation for life,” interpretation of 
—Duiscretion of Magistrates in non-bailable cases, how 
far curtailed by s. 497—Absolute, discretion of High 
Court—Hxzrcise of diszretion —Duty of Magistrates in ' 
granting bail. 

The phrase “death or trahsportation-in* life" in 
s. 497 of the Criminal Procedure Code must” b®read 
disjunctively as if itran “punishable with death or 
puce with transportation for life," [p. 103, col, ' 
2. . i ; ! 


ait 102 0 o ` , EMPÉEOR 0, NGA SAN.HTWA, — - [104 I. C. 1927] 
ane amerided 8, 407, Criminal Procedure Code de. lowing bailto the accused. The Township 
z Not:limit the powers: of Magistrates-in granting. bail : : ` PAESE 
~ in case of non-bailable offences except in cases punish- Magistrate, Kungyangon, on application by 
able with transportation’ for life. or with death. _the Court Prosecutor, remanded the accused. 
“Pidid e e Tor : 7 — to custody: i . " . 
s A tbough pie ek. omt ps er e ride ' “In Boudville v Emperor (1), Mr. . Justice 
' . in the matter of granting bail un er 8:498, Crimina n aiun j NEN KH 
: Procedftre Code; the 'diseretion : must be exercised Duckworth remarked: As. how ever, the 
; Judicially, 8nd since the Legislature has chosen to "Legislaturé -has placed the initial stage of 
‘entrust the initial stage of dealing with questions dealing with crimes with Magistrates, and 
: of gor to Magistrates and While giving E A “having, in effect, enacted that persons ac- 
an unfettered discretion of granting of bail in a AA way 
1 cases, except two. classes, ie. cases punishable with cused of non-bailable offences shall be de-, 
death and cases’ punishable with transportation for tained in custody, except when there are, In 
life, the High Court ought not to grant bail in, such ;the'opinion of the Magistrate dealing with 
“pases air eatephional and very Special reasons. . ‘the case, no reasonable grounds for believing 
; The Magistrates. are bound, when weighing- the. : that the aceused bas committed the offence 
"Probability ofthe prisoner appearing for trial, to “charged against him, a High Court is bound 
consider the nature of the offence charged, the “to follow-the general law asa rule...........’ 
: -character of the evidence against the prisonerand : “In Mohammed Eusoof v. Emperor (2), I 
: the punishment which, in the eyent of conviction, is -held that ; ho oa Í il D A 
.likely.to be inflicted’ on the prisoner. Again, while “eid that in t 16 case oF all offences other 
"mere vague allegations that the prisoner,if released, than those. punishable with death or trans- 
i pel enor witnesses, sioula no be pace into pap ‘portation for life, a Magistrate bas discre- 
4 the Magistrate may well refuse to e arge on bai ion - te i BA PU 
- .Where.the prisoner is of such a character that his kan P ah an accused on bail, even 
. presence at large will intimidate witnesses or where , Where he believes that the accused may be 
“there are reasonable grounds for believing that he ` guilty.. I, at the came time, laid down cer- 
will use his liberty to suborn evidence. [ibid. tain general rules which should guide the 
Bogen T Bape nd Mohamed Eusoof -v, discretion of the Magistrate in enlarging 
7. This is a-criminal reference made by Mr. sae the. HERR m pe dpud 
4 mene bit Bano Chap XI, onthe "tion forlife'ag rene only to offen Ges Which 
a " ° < -werg punishable with death, Or, à3 & minor 
. ORDER OF REFERENCE. . ~ alternative, with: transportation for life, and 
"in Criminal Regular Trials Nos. 162, 163 held that the Magistrate was not precluded 
‘and 164 of 1926 of the Township Court of "from granting bail In cases where an accus- 
Kungyangon, the Township Magistrate had: ' ed was charged with. offences punishable 
allowed bailto the accused. The District "with transportation for life but not, in the 
Superintendent of Police addressed a letter ‘alternative with capital punishment. My 
to the District Magistrate, Hanthawaddy, “view at that time was based on the phraseo- 
protesting against the release on bail of „logy of the Indian P enal Code and on the 
cattle thieves-by the Township Magistrate intention of*the Legislature which drafted 
of Kungyangon. The District Magistrate, the new section, since the phrase, a8 used 
Hanthawaddy, in his Criminal Miscel-, , in the Indian Penal Code appeared to have 
laneous Trial No. 90 of 1926, "haa pointed a Bpecially narrow interpretation, I bave 
out that the law as regards bail in non- since, however, studied the phraseology of 
< bailaUlle offences is contained in a. 497, Code’ the -Criminal Precedure Code itself, to 
of Criminal Procedure,.and that in this Which my attention was not at that time 
connection he should follow the tulingin drawn,and have come to the conclusion that 
-Boudville v. Emperor-(1), which he explain- the term ‘death or transportation. for life,’ ` 
-ed as meaning that persons accused ofnon- is elsewhere used so loosely in the Crimi- 
bailable offénces shall be.detained incug nal P rocedure Code that whatever may 
tody, except where there are, in the opinion have been the intention of the Legislature, 
of the Magistrate dealing with. the case, no: the phrase as it stands, must include offences 
‘reasonable grounds for- believing that the punishable with transportation for life only, 
accused has or have committed the offence as well as offences punishable witb death 
chargedeagainst. him or them, He, there- OF transportation for life. This view is 
fore, ordered the Township Magistrate, based on the „phraseology of ss. 30, 31 and 
.,Éungyangon, to re coneider his orders a]. 34 of the Criminal Procedure Code. ds 
r - "In 8. 30 District Magistrates and Magis- 


(2) 93 Ind. Cas. 65; °3 R. 538; A. I, R. 1926 Rang, 


(1) 85 Ind. Cas. 43; 2 R, 946; .20 Or; L. J. 427; A T. 
. 4 -127 Or. L, J 401. 


“CR. 1925 Rang. 129, 


1104.1. C. 1887 


trates. of the First Class may be empowered 
to try all offauces not punishabls with death; 
8.31 (3) states that an Assistant® Sessions 
Judge may pass any sentence authorizad by. 


law, ‘except a sentence of death or of trans: 


portation fora term exceeding seven years 
or of imprisonment for a term exceeding 
gaven years’; s. 34etates that the Court of 
a Magistrate, specially empowered under 
s. 30, may pass any sentence authorized by 
law, xcept a sentence of death or of trans- 
portation for a term exceeding seven years 
or imprisonment for a term exceeding seven 
years,” 4d 


“Tt will be seen from a comparison of ss.3l 
and 3t of the Criminal Procedure Code that, 
although it is clearly intended that Assis- 
tant Sessions Judges and specially empo- 
wered Magistrates shall have, exactly the 
game powera as regards passing sentenca, 
there is a slight variation in the phraseo- 
logy, the 'of' being omitted befors the word 
‘imprisonment’ ins. 34,.on what grounds, 
other than looseness of drafting, it is not 
clear. This in itself would dispose of my con- 
tantion that in the Criminal Procedure Oode 
the phrase ‘death or transportation for life’ 
is a single inseparable definition; furtber- 
more, if my formerinterpretation were to 


< be accepted, District Magistrates and Magis- 


trates of the First Class would be permitted 
to try all offences except that of murder by. 
a life convict under 8.303 of the Indian 


. Penal Code—the only offence under the 


Indian Penal Code for which the punish- 
ment of death only is provided. 


“While. on the one hand, thé ruling in 
Mohammed Eusoof v. Emperor (2), was er- 
roneous to the extent thatit held that Ma- 
gistrates might give bail in the case of 
offences punishable with transportation for 
life, the ruling in Boudville v. Emperor (1), 
does not appear to be in accordance with s. 
497 ot the Criminal Procedure code as 
‘amended. Mr. Justice Duckworth seems to 
have hadin his mind s, 497 of the old Cri- 
minal Procedure Code, which prohibited 
a Magistrate, where he considered that 
there werereasonable grounds for believiug 
in the guilt, of the accused, from releasing 
him on bail in the case of a non-bailable 
ofence, but the modification introduced in 
1923 into s. 497 explicitly extended the dis- 
cretion of the Magistrates to all offences, 
except those punishable with death or trans- 
portation for life. To hold that by implica- 
tion a -Magistrate's discretion 19 furthey 
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fettered would appear to be an incorrect. 
exposition ofthelaw on the subject. ` 

“As the ruliags above quoted are contras, 
dictory, and as both of them appear to be 
erroneous, I refer, under s. 12, Obap. XI, 


High Oourt Rules and Oftders, for the decis- 
‘ion of a Bench the following questioh! — 


To what extent is the discretion of, a 
Court to release an accused on bail fettered, 
by the provisions ofa. 417 of the Criminal 
Procedure Code?" ` 4 N 

The referencecame up for hearing before 
a Full-Bench consisting of RutleJge, C. J., 
Maung Baand Doyle, JJ. . x 

Mr, Eggar, Government Advoca'e, for the 


- Orown. 


Mr. E. Maung (1), for the Respondents. 


' JUDGMENT. à 

Rutledge, C. J.—Thisis a reference 
by Mr. Justice Doyle of the following ques- 
tion:— : 

“To what extent is the discretion of a 
Court to release an accused on bail fettered 
by the provisions of s.4¥7 ofthe Criminal 
Procedure Code ?” 

The learned Judge refers to two reported 
decisions of this Court: Boudville v. Emperor 
(1) and Mohammad Eusoof v. Emperor (2), 
which are conflicting and neither in his 
opinion is correct. As all questions regard- 
ing bail are of practical importance the 
question has been referred to this Full 
Bench for decision. 

I agree with the learned referring Judge 
that the decision in Mohammed  Eusoof's 
ease (2) iserroneous in so far as it held 


‘that the phrase “death or transportation 


for life" was a single inseparable phrase 
and that & Magistrate had a discretion .to 
admit on bail a person charged with an 
offence punishable with transportation for 
life. For the reasons given in the order 
of reference the phrase must be read dis- 


junetively as if-it ran “punishable with 
death or punishable with transportation 
for life.” . . 


With regard to the decision in" Boudville's 
case (1) while I agree that the learned 
Judge exercised his discretion proper- 
ly in that case, cartain of his dicta are not 
happily worded. I do not think that the 
amended s. 497 limits the powers ofMagis- 
trates in granting bail in case of non-bailable 


,olfences except im cases punishable* with 


transportation for life or with death. ° e 
The learnened Judge goes on to say: 
“But a High Qourtis not limited within 


* :1304 . 


' the bounds of thats. (497). It has absolute 
‘discretion in the matter." This of course 
ss quite accurate. That absolute discretion 
is given by s. 4*8. In the Subsequent pas- 
Sage the learned Judge states: “a High 
Court. js bound to follow the general law. 
as a rule." The word "bound" is not happy 

, and would seem to negative the absolute 
‘discretion given by s. 498. The more accur- 
ate method of stating the principle seems 
to be this. Though the discretion is abso- 
lute the High Court must exercise it judi- 
cially, and since the Legislature has chosen 
to entrust the initial stage of dealing with 
questions of bail to Magistrates and while 


giving Magistrates an unfettered discretion ` 


of granting -of bail in all cases except two 
classes, i.e., cases punishable with death and 
cases punishable with’ transportation for 
life, the High Court ought not to grant bail 
in such cases except for exceptional and 
very special reasons. wer 

-We have been asked to indicate for the 
guidance of Magistrates the lines on which 
they should exercise their discretion. Strict- 
ly speaking, this does not arise on:the refer- 
ence before us. But I. concur with the 
following concluding observations of my 
brother Doyle in Mohammed Eusoof's 
case (2)at page 5424: “They (ie. Magis- 
‘trates) are bound, when weighing the 


‘probability of the prisoner appearing for . 


trial, to consider the nature of the offence 
charged, the character of the evidence 
against the prisoner and the punishment 
‘which in the event of conviction is likely 
‘to be inflicted on the prisoner. Again, 
whilé mere vaguejallegations that the prison- 
er, if released, will tutor witnesses, should 
not/be taken into account, the Magistrate 


may well refuse to enlarge on * bail.where - 


‘the ¿prisoner is of ‘such a character that his 
‘presence at large will intimidate witnesses 
‘or where there are reasonable grounds. for 
‘believing that, he will uie his liberty to 
,Suborn evidence." 
DoylesJ.~I concur. . 
Maung Ba, J.—I concur with the 
‘Hon'ble the Ohief Justice. The ‘amend- 
‘ment has as a matter of fact enlarged the 
‘powers of Magistrates in granting bail in 
non-bailable cases. Formerly they had no 
discretion but must refuse bail in all non- 
‘bailabe cases when there were reasonable 
grounds for believing that'accused persone 
Had’ been guilty. The Legislature found 
‘that law toostringent and in order to render 
-£ *Page of 8 R.—[Ed.] S 
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-are special circumstances 


‘the order of the learned 


4 
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it less stringent introduced the amendment 
and theraby restricted its applicability only 
to non-bailable offences punishable either 


-with death or with transportation for life. 


A. N, A. Answer accordingly, 





' PATNA HIGH COURT.. , 
- COURIMINAL Reviston No. 284 oF 1927, 
NE: July 1, 1927, 
` Present:—Mr. Justice Das and 
' Mr. Justice James. 
Musammat LACHMI KUER-—AccUusED 
— PETITIONER 
versus 
GAJADHAR PROSHAD AND OTHERS— 


i Opposite PARTIES. 

Criminal Protedure Code. (Act V of 1808), ss. 146, 
439—Receiver—Appointment of party when justifi- 
ed—Settlement with parties, desirability of—Order 
under s. 146—Revision—Interference. 

As a matter of principle a person ought not to be 
appointed a Receiver who has shown a partiality for 
oné ofthe parties, and a party to the action should 
not be appointed unless by consent or unless there 
justifying his appointment 
in preference to others | The rule is nota technical 
ong but is founded on the desire of the Courts to see 
that the parties are placed on a footing of absolute 
equality and exceptions should not be allowed to be 
engrafted on a general principle of this nature. [p. 
105, col. 2.] ` : 

Although the High Court in the exercise of its 
revisional jurisdiction should not lightly interfere 


"with orders that may be passed by the District 


"Magistrate for the management of the property 
attached under s.146, Criminal Procedure Code, the 
question is.not one of want of jurisdiction but of the 
Proper exercise of discretion by the High Court, and 
when the ofder of the District Magistrate offends 
against an elementary rule founded on the desire of 
the Courts to place the ‘parties to a proceeding on a 
footing of absolute equality, the High Court can set 
aside that order in revision. [p. 108, col. 1.] 


Criminal revision from an order of the 


` District Magistrate, Gaya, dated the 18th 


February, 1927. . : 
.Messrs. H. L. Nandkeolyar and D. L, 
Nandkeolyar, for the Appellant. 

Government Advocate, Messrs. Hasan 
Imam, Kailaspati and Serjoo Prasad, for the 
Respondent. 


JUDGMENT.. 


Das, J.—This is an application against 
District Magistrate 
of Gaya dated the 18th February, 1997, by 
which he has directed that the disputed 
villages be settled with certain ticcadars who 
are parties to the proceeding before him. 
Shortly stated the facts are as follows: -One 


4. : 
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Bhagwat Kuer was in possession of the 
disputed villages as a mukarraridae paying 


. rent to Maharaj Kumar Gopal Saran Narain 


Singh of Tikari. She died on the 18th 
September, 1925: and .a dispute at once 


arose, between certain persons who may be 
. referred to as the Manjha Babus and-the 
ticeadars on the one hand and Musammat. 


Lachmi Kuer, as to which of the parties 
was in possession of the disputed villages. 
The ticcadars claimed to be in possession by 


* virtue of settlements made in their favour 


by Bhagwat Kuer, and most of them 
attorned o the Manjha Babus, and actively 
supported their claim in the contest that 
followed. Proceedings under s. 145 were 
drawn up and to these proceedings the 


ticcadars with whom: the learned District . 


Magistrate has now settled the villages were 
parties. The learned Sub-Divisional Officer 
of Gaya tried the cases between the parties 
and came to the conclusion that the Manjha 


Babus as well as the ticcadars were in 


possession of the disputed villages, the 
ticcadars, by receipt of rent from the actual 
cultivators, and the Manjha Babus, by 


-receipé of rent from the ticcadars. Musam- 


mat’ Lachmi Kuer then moved this Coart 
against the order of the learned Sub-Divi- 
sional Officer of Gaya. This Court on the 
91st January, 1927, set aside the order of the 
learned Sub-Divisional Officer holding that 
neither party was in possession of the 
disputed villages. It passed an order 


attaching the disputed properties under. 


s. 146 of the Code and directing the learned 
District Magistrate to take the necessary 
steps ‘under s. 146 of the Code of Criminal 
Procedure and to appoint a Receiver to take 
charge of the. estate. When the matter 
went to the learned District Magistrate, he 
took the view that ‘‘the only practicable and 
the only ‘equitable course is to make a 


re-settlement with the former. ticcadars who 
‘will thereby remain in actual possession of 


the villages and to appoint a Receiver whose 
duties will be to collect rents from the 
ticcadars, to see that they do not neglect 
the villages or the irrigation work -and to 
see that they do not oppress the tenants”. 
As against this order Musammat Lachmi 
Kuer has moved this Court and her con- 
tention is that it is nota proper exercise of 
discretion to place the disputed villages in 


“the actual possession of persons who are 
` parties to the proceedings and who are found 
` by the High Court/not to have been in pos- 


session of the disputed villages. 
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In my opinion the contention is right 
and must prevail.. In dealing with, the, 
.question of the possession df the ticcadars 
this Court in its order ofthe 21st January 
1927 said as follows: "It was then contemded 
that the ticcadars were in possessién and 
that the-ticcadars or most of them’ are 
willing to pay rent to Hari Surendra and to 
Raghava Surendra and that accordingly the 
learned Sub-Divisional Officer was right in 
finding in favour of the second party; but 


the criterion of direct possession as between ' 


the first party on the one hand and the 
ticcadars on theother hand is the collection 
of rent. The title of the ticcadars was itself 
in dispute, their title having been created in 
their favour bya limited owner; and itis 
idle to suggest that the acknowledgment of 


the title of the second party by the ticcadars - 


has any value on the question of possession 
of the second party unless if is established. 
that the title of the ticcadars has been 
recognised by the tenants and that these 
ticcadars: are in respect?of rent from the 
tenants. ‘There is, however, not an iota of 
evidence in the record to establish that 
the title of the ticcadars was recognised by 
the raiyats. Indeed the learned Sub-Divi- 
sional Officer has held in distinct terms 
that the raiyats as a body have gone over 
to the first party”. The position then is 
this: the ticcadars are parties to the pro- 


ceedings under s. 145 of the Code: of - 


Criminal Procedure. They claimed that they 
were in direct possession ofthe disputed 
villages by receiptof rent from the tenants 
and that their possession should not be 
disturbed. 'That position was found to be 
untenable in this Court. The question then 
arises whether the learned District Magist- 
rate should settle the disputed villages with 
persons who are parties to the proceedings 


under s. 1450f the Codeand whosecóntention ` 


was found untenable in this Oourt. It isa 
well-settled rülethatas.a matter of principle 
a .person ought not to bee appointed a. 
Receiver who has shown a ‘partiality for one 
of the parties and that a party to the action 
should not be appointed unléss by consent 
or unless there are special circumstances 
justifying his appointment in preference to 
others, The rule is not a technical one, but 
is founded on the desire of, the Courts to.see 
that the parties are. placed on a footing of 
*absolute equality. Now, a Receiver is an 


Officer: of the Court and has to act under — 


the direction of. the Court, and it is far 
less mischievous to appoint a party to a pro- 


à 16 
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ceeding as a Receiver than to place him ex- 


- actly in the position which he would have 
eoccupied jf an adverse-orderhad not been 
L7. passedagainst him. As.a matter of principle, 


therefore, I think the ‘order of the learned 
tion. ** y MD 

“ Wé have been asked to consider whether 
in practice the order of the learned District 
Magistrate is likely to produce any harmful 
result. This I decline to consider,.for the 
reason that if exceptions are allowed to be 
engrafted on a general. principle of this 
nature then the time must come when the 
very wholesome rule upon which’ the 
practice rests will be swept away. I think 
that. the order of the learned District 
Magistrate must be set aside. l 

- It-was contended before us by the learned 
Government Advocate that the order passed 
by the learned District Magistrate in this 


: District Magistrate i8 open to grave objec- 


“matter, is not revisable by this Court and 


a case was cited to us which was decided, 
not under the new Code, but under the old 
Code. The new Code provides that orders 
under s. 146 are subject to revision by the 


: High Court; but it was- contended that the: 


order passed in this ' matter by the learned 
District Magistrate was not an order under 
8. 146 of the Code but wasan administrative 
order, with ‘which ‘this Oourt will not 
interfere. I entirely accept the view that 
this Court, in the éxercise of its revisional 


“jurisdiction, should not lightly igterfere 


with order that may be passed by the 


District Magistrate for the management of ` 


the attached properties under 8.146 ofthe. 


."Oode. But the question is not one of want ^ 


of jurisdiction, but of the proper exercise of 
discretion by this Court, As. I take. the 
view that the order of the learned District 
Migistrate offends against an elementary 
rule founded on the desire of the Courts to 
place the parties to a proceeding on a 


footing of absolute equality, I must ‘set 
‘aside the order, and remand the case 


to the learned District Magistrate to enable 
him to take proper steps in accordance 


| with law. | 


James, J.—I agree that persons "who 


“are excluded -from possession by an order 


under-s. 146 of the Criminal Procedure Code 
ought fot to be re-instated while the estate 
is under management. The learned District 
Magistrate justified his order for re-settling, 


. tiee éstate. with the ticcadars on equitable 


and practical grounds, In his reference to 


. equitable considerations he is apparently 
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referring to the ‘dual nature of the zarpesligi 


leases, but no- equities can arise in favour. 


of mort8agees in possession whose claim to 


thattileis derived from mortgagors who - 


being themselves óut of possession, and, 
having ‘endeavoured ^ unsuccéssfully to 
obtain possession by force, are not definitely 
excluded from possession by the order of 
attachment. The only ground on which 
re-settlement with these ticcadars could baye 
been justified would have been tHat òf 
unavoidable necessity. A case has been 
made out for the'justification on this ground 
ofthe order by which the ticcadars were 
restored to possession for the remainder of 


“the Fasli year 1334; but lapse of time hag 


rendered it unnecessary to go into that 
question, since the date fixed by the learned: 
District Magistrate for payment of the last 
kist of 1334 has already passed. I am not 
satisfied that after the end of 1334 it would be 
difficult to manage the estate otherwise thaw 


through these ticcadars: and, I do not think 


that the orderfor re-settlement for 1335 and 
subsequent years has been justified by proof 
of necessity. .I, therefore, concur in the 
decision of my learned brother. After the 
end o£ 1334 nore-settlement should bé made 
with any ofthese ticcadars or with anybody 


: who may bea near relation or a benamidar 


Q 


of any of them. | j 
B. K. P. Order set aside: ~ 


Case remanded, 


LAHORE HIGH COURT. : 
CRI“MINaL MisoELLaNBOUS PBrITION 2 
i No. 167 or 1927. 

August 6,1927. > > 
Present :—Mr. Justice Tek Chand. 
. KALU MAL AND aNOTAB%—ACOUJED: = 


PETITIONERS 


VETSUS MEE 


-EMPEROR-—RESPONDENT. y 


. Criminal Procedure Code (Act V of 1898), ss. 470, 
361A—Offence committed in course of suit —Complaint 
by Civil Court—Appeal from decree—Matter for 
inquiry in criminal trial and appeal same—Stay of 
criminal: trial pending decision of appeal. - 

Interests of justice require that a Criminal Court, 
trying a case against a person in respect of an offence 
committed by him in a civil case, on a complaint 
made under 8.476 of the Oriminal Procedure Code, 
should stay pronouncing its judgment, where an 
appeal has been preferred from the civil case and the 
subject-matter of inquiry in the criminal trial is also 
in igsye in the appeal [p. 107, ẹọl. 2.] . i 
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Petition praying that the Additional Dis- 
trict Magistrate, Amritsar, be ordered. pot to 
pronounce the judgment till the Civil 
Appeal is decided; ce ` . 

Mr. D. C. Ralli, for Mr. Dev Raj Sawhney’ 
for the Petitioners. ` NE 

Mr. Raj Krishna, Government Advocate,. 
for.the Respondent, qM 

ORDER.—This isan application’ under 
8. 961-A of the Codé of Oriminal Procedure 
by Éalu'Maland Bansi Dhar of Amritsar, 
praying that orders be issued to the Court 
of Sardar. Bishan Singh, Magistrate First 
Olass, Amritsar, not to pronounce judgment 
in Criminal Trial No. 100/2 of 1926 (under 
8. 467/471, Indian Penal Code) till the dis- 
‘posal of first appeal. No. 974 of 1925 by this 
‘Court. .The relevant facis are these;— - 

On the 23rd of January 1925 the Senior 
Sub-Judge Amritsar dismissed a suit in- 
stituted by the present petitioners Kalu 
Mal and Bansi Dhar against the Firm of 
"Nand Lal-Radha Kishan. In his judgment 

` the learned Judge found that a certain Wil 
propunded by the plaintiff was nct genuine, 
Against this judgment 
Senior Sub-Judge a first appeal was lodged 
.inthis Court by Kalu Mal and Bansi Dhar, 
‘On the 22nd of April, 1925. That appeal 
was admitted to & Division Bench on the 
ist of May, 1925, and 
Meanwhile on the 12th December, 1925, the 
Senior Sub-Judge took action under s. 476, 
Oriminal Procedure Códe, and directed that 
"complaint under s. 467.47 1, Indian Penal 
"Code, be instituted against Kalu Mal and 
Bansi Dhar for havin g forged the Will above 
-mehtioned and produced it in the elvil Suit. 
"This order was appealed against to the Dis- 
trict Judge, Amritsar, but the appeal was 
‘unsuccessful. The petitioners came up in 
revision ‘to this Court praying (a) that the 
entire proceedings be quashed, or (b) in 
the allernative, the enquiry into the com- 
plaint‘ be suspended till the decision of the 
first appeal. This petition was dismissed by 
“Mr. Justice Campbell on the 18th of June, 
.1826. The criminal Proceedings were accord- 
ingly continued in the Court of Sardar 
‘Bishan Singh Magistrate first-Olasgs, Amrit- 
sar..Charges were framed on the 5th of Nov- 
ember, 1926, when the acensed were called 
upon to enter upon their defence, After 
the prosecution witnésses had been further 
cross-examined the petitioners again moved 
this Court on the 
ing. that further proceedings in ‘the erimi- 
nal case be stayed pending.the disposal ot 
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material points recorded in that 
and decree of the ` 


is still pending. ` 


28th of March, 1927, pray-. 
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the first appeal. This petition was dismiss- 
ed in limine by Mr. Justice Campbell on the 
30th of March 1927. Evidence jor thé de- 
fence was then recorded by the Magistrate . 
and arguments heard oh the 21st of July 
1927 when judgment was reserved; .,, * 
On the 26th of July, 1927,- the acoused- 
Petitioners again came up to this Court 
with the present petition under s. d61-A, 
Criminal Procedure Code, praying that the 
lower Court be directed to suspend the pro- 
nouncement of its judgment till the decision 
of the first appeal. On their behalf it' is 
-contended that now that evidence against 
them has been recorded and thé record of 
the criminal case is complete and there is 
no danger of evidence being lost or tamper- 
„ed with, the object of continuing the, en- 


„quiry against-them during the pendency of . 


the civil appeal has been fulfilled It is 
argued that if the Magistrate is allowed 
to proceed to judgment and if they are 
convicted, the result will be a prejudicing 
their appeal in the High Court on the only 
case. < 
The application is opposed on behalf of 
the Crown on the ground thatthe stay order, 
if now granted, will practically nullify the 
decisions of Mr. Justice Campbell on the ' 
two former applications. | | 
After giving full consideration to these 
arguments I am of opinion that the interests 
of justice require that the prayer in the 
application be granted., In ‘doing so Ido 
not think that I am in any way acting 
contrary to the decisions of Mr. Justicé 
Campbell or nullifying all that has been- 


done since. The Sub-Judge who decided. 


the suit was, in my opinion, fully justified 
onthe findingsin the civil suit, in filing 
& complaint against the petitioners under 
ss. 467 and 471, Indian Penal Code, arid. ifl 
may say so with all respect, the prders 
passed by Mr. Justice Campbell were 


‘the only proper orders that could be passed 
At that ` stage, 1 
Criminal case had- baen suspendtd „till the 


Ii the enquiry in the 


disposal ‘of the ‘first appeal important 
‘evidence which was then available might |. 


have been lost or destroyed and there was 
‘danger of the witnesses being tampered 
with; and a variety of. complicitions would 


have arisen when the proceedings re-stérted 
after the-disposal of the firs& appeal. Now 
the situation is, however, entirely different, 
All the evidence for the prosecution and thee 
defenge has been recorded and the only 
thing that remains isto. deliver judgment, 
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No harm will, therefore, be done if the final 
order is not pronounced for some time, 
On tbe other hand, in my opinion, the 
refusal of ibis application will cause 
serious prejudice to the petitioners. There 
is ho doubt that if they are convicted, they 
will be greatly hampered in the conduct 
of the first appeal. It is conceded that the 
main question which the High QOourt will 
have to determine in the first appealis 
whether the Will is genuine or not, Now 
thisisthe only matter that is the subject 
of enquiry in the criminal case. There 
can be no manner of doubt that the interests 
of justice require that this question be 
decided in the first appeal by the High 
Court before the Criminal Court makes a 
pronouncement on it. At the same time 
it is necessary that the delivery of the 
judgment by the Magistrate be not stayed 
for an inordinate length of time. In order 
to ensure this I direct the Deputy Registrar 
to issue urgent notices to both the parties 
to the first appeal to put in lists of docu- 
ments to be printed before the lst of 
September, 1927 and to take steps to have 
the paper-book ready before the lóth of 
October. An actual date for the hearing 
of the first appeal will be fixed as early in 
November as may be possible. If this is 
done the pronouncement of the judgment by 
the Magistrate will not be delayed for more 
than three or four months. 

The petitioners have stated in their 
application and in the ‘affidavit that in the 
event of the first appeal being dismissed 
they will not insist ona de novo trial and 
that they would not object to the jurisdic- 
tion of the Magistrate to pronounce judg- 
ment even if he is transferred. from Amrit- 
gar. In case the finding of the High Court in 
the civil case is against the petitioners and 
if by*the time that case is decided, Sardar 
Bishan Singh, Magistrate, is transferred 
*from Amritsar, the Government Advocate 
is directed, to move this Court to transfer 
the criminal case to the district to which he 
is attached, so that he may be able to deliver 
judgment there. 

For the foregoing reasons I grant this 
application. The petitioners will remain on 
bailtill the disposal of the criminal case by 
the Magistrate. 

eA. N. A. 


Application accepted. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
C.aMiNAL Revision No. 180 B or 1926. 
January 17, 1927. 

Present : —Mr. Kinkhede, A. J. C. 
RAMJIWAN MARWADI—AcCCUEZD 
—APPLIOANT 
versus 

LACHIMI—NoN APPLIOANS. œ 

Stamp Act (TI of 1899), ss. 30, 65, 70—Ojfence under 
Stamp Act—Initiation of prosecution without Collect 
or's sanction--Validity of proceedings—Subsequent 
sanction, effect of —Criminal Procedure Code (Act V of 
1898), s. 587. 

A prosecution foran offence under ss. 30 and 65 
ofthe Stamp Act cannot be validly initiated without 
the sanction of the Collector, and the defect in the 
initiation of a prosecution without such sanction 
cannot be cured by obtaining the necessary sanction 
at a subsequent stage of the proceedings, [p.109, col. 1.] 

Queen-Empress v. Jethmal Jeyraj (1), Emperor v. 
Ramjilal (2), Queen-Empress v. Morton (3) and 
Barindra Kumar Ghose v. Emperor (4), relied on. 

Criminal revision against an order of the 
Sessions Judge, Akola, dated the 9th Sep- 
ad 1926, in Criminal Revision No. 29 of 

A 

Messrs, Atmaram Bhagwant aud S. A. 
Ghadgay, for the Applicant. . 

* Messrs. G. F. Dick and S. C. Dutta Chaudry,’ 
for the Non-Applicant. 

ORDER.—TIhe only objection of law 
‘pressed in this revision isone of want of 
jurisdiction in the Magistrate to take 
cognizance of the offence in the absence of 
sanction by the Collector under s. 70 of 
the Stamp Act to the institution of the 
complaint in this case. It will be seen 
that the complaint in question was received 
by the Sub-Divisional Magistrate on Ist May 
1926. Section 190 of the Criminal Pro- 
cedure Code lays down that “Except as 
hereinafter provided......Sub Divisional 

Magistrate...... may take cognizance of any 
offence. x 

(a) upon receiving a complaint of facts 
which constitute such offence.” i 

Itis not shown that the present case ig. 
excepted from the scope of s. 190, It, 
therefore, follows that aseoon as the Magis- 
trate received the complaint he must be 
deemed to have taken cognizance of the 
offence. Had he returned the complaint to 
the complainant for getting it endorsed 
with the Collector's sanction which is in- 
dispensable to the institution of a criminal 
prosecution for an offence under ss. 30 and 
65 of the Stamp Act the matter would have 
been different. He retained his seisin 
over the case, and forwarded the complaint 
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under hisown endorsement to the Cellecto 
“for favour of sanction of prosecution 
under ss. 30 and 65 of the Stamp Act.” 
The complaint was returned to him by the 
Deputy Commissioner and on receipt. there- 
of he recorded an order under date 8th 
May 1926 to the following effect : 

“Read D. M.'s order dated the 7th May 
1926. Jesue a notice to the complainant 
toappearon 18th May 1926” under his own 
áigaature. This clearly shows that the com- 
plaint was not re-presented to him nor can 
it ba said that hereceived it on 8th May, 
1926, at the hands of the complainant after 
the Collector aecórded his sanction to the 
lodging ofthe complaint. It is, therefore, 
idle to say that the complaint was not 


instituted in his Court until alter the: 


Collector had.ascorded his sanction to its 
institution. Institution ofa criminal pro- 
ceeding is the laying of an information 
before the Magistrate. This wasdone as 
soon as the Magistrate received the com- 
plaint on Ist May 1926. The subsequent 
according of sanction of the Collector can- 
not validate its invalid initiation. As the 
offence is mainly an offence against thee 
Stamp Law, the power of determining whe- 
ther the cognizance shall be taken by. the 
Court of any offence punishable under 
the Stamp Law has been deliberately reserv- 
ed to the Collector. Such a safeguard is 


manifestly necessary and the maintenance : 


of this control by the Collector, of the highest 
importance. 


I do ‘not think, it is within the ‘comipet- 
ence of private individuals to start criminal 
law in motion in respact of offences under 
the Stamp Law. .The question must very 
often depend upon considerations of policy 
‘and several other circumstances, of wich 
the Legislature has thought fit to appoint 
the Collector as the sole arbiter, unless the 
Local Government generally or the Collector 
specially, authorizss some other officer to 
act in this behalf, under 8.70 1) of the 
Stamp Act. 


No doubt the Magistrate had stayed his 
hands in the matter of the trial until the 
sanction vas granted. But I am not pre- 
pared tohold that the defect in the initia- 
tion of proceediogs is capable of being 
cured. by obtaining the necessary sanction 
later on at asubsequent stage of the pro- 
secution. The absence of such a sanction 
was treated as fa'alto the.initiation of the 


criminal prosecution and to the conviction -- 
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in Qneen-E-moress v. Jethmal Jeyraj (1) and 
in Emperor v. Ramjilal (2)* In *Queen- 
Empress v. Morton (3) a sanction subsequent- 
ly obtained was held to be ofno effect fer 
purposes of ss. 198 and 532, “Orimtnal 
Proceduré Code. The same was the case in 
Barindra Kumar Ghose v, Emperor (4) which" 
was a case in which acomplaint for an 
offence under s. 121 of the Indian. Penal ` 
Code was made and sanction under s, 196 
Oriminal Procedure Code, was held ‘to be 
legally necessary for the initiation of the 
prosecution. ` a 
The learned Sessions Judge erred in law 
in thinking thats. 537 of the Criminal Pro- 
cedure Code could eure the defect, in spite 


‘of ifs recent amendment which perhaps 


failed to attract his attention. 

The conviction on the basis of a cri- 
minal prosecution. not legally initiated 
is, therefore, set aside and the fine, if realiz- 
ed, is ordered to be refunded. gr s 

A. N/A. i Conviction set aside. 

(1) 9 B. 27; 5 Ipd. Dec. (x. 8.) 18. 7 d . 
(2) 31 Ind. Cas. 643; 21 P. R. 1915 Or.; 38 P... W. R. 
1915 Or.; 16 Cr.L. J.787. g i j 

(3) 9 B. 288; 5 Ind. Dec. (x. $) 192 (F, B.). — ' 

(4) 7 Ind. Oas, 359; 37 C. 467; 14 OW. N.-1114; 11 


r. L. J. 453 





LAHORE HIGH COURT. 
ORIMIKAL Revision No. 1229 or 1996, 
November 15,1926. ` — 
Present:—Mr. Justice Broadway. . 
BABU RAM AND OTEERS—PRrITIONERS 
i . versus a - 
EMPEROR--RESPONDENT. ` 
Criminal Procedure Code (Act V of 1898), ss. 407 
408—Trial by Second Class Magistrate—Magistrate 
invested with first class powers before conclusion qf 
trial—Conviction--Appeal, whether lies to’ Sessions 
Judge or District Magistrate. ^ x 
An appeal from an order of conviction passed by a 
Magistrate, who commenced the trialas a Seconde 


“Class Magistrate, but who, was investéd with first 


class powers before the conclusion of the trial, lies 
to the Session Judge and not to the Distrift-Magis- ` 
trate. [p. 110, col. 1.] à : 
Sheobhanjan Singh v. Emperor (2), followed. -— 
Emperor v. Nga Paw (1), not followed. i 
Application for revision of an order ofthe 
Sessions Judge, Jullundur, dated the l4th 
June, 1926. f MN 


^ Mr. T. D.:Khanna,tor the Petitioners, 


e 
. dUDGNMENT.—The petitioners in this e 
case have been convicted of offences: under 
ss, 3.5*and 323, Indian Penal Code. They 
preferred an appeal tothe learned Sessions 


Judge who. returned ‘the same to the , 


i 


mes 


Qd 
MO 


- . OHINOHILADA KRISANAM RAJU v. OHINTALASWAMI NAIDU. ` [104 I, O. 1927] _ 
r e. has 


"Advocate of the appellant directing him to. . 


Jodge it before the District Magistrate. He 
-Rassed this order in the following circums- 


` ,fances:—On the 3rd May, 1924, when the 


`, egecond class powers. 


case was started the Magistrate -had only 
For some reasons or 

other the proceedings were protracted and 
"the case was ultimately decided on the 29th 
“ March, 1925, During the pendency of these 


’... proceedings the Magistrate- was given first 


class powers by a Notification. dated the 6th 


. August 1925, In these circumstances the 


learned Sessions Judge, apparently following 
the decision of the Lower:Burma Chief 


Court in Emperor v. Nga Paw (1), held that - 
the appeal was not cognizable by him but. 


-by the learned District Magistrate. Against 
this decision the petitioners have come up 
‘to this Court on revision through Mr. T. D. 
Khanna who has urged that the view taken 
by the learned Sessions Judge is erroneous, 
and that when atrial is held by a Second 
Class Magistrate and is completed by the 


. Same Magistrate after hehas been given first 
: Olass powers the appeal would lie to the 


Sessions Judge. - Under s. 407 (1), Criminal 
Procédure Code, any person convicted on a 
trial held. by any Magistrate of the Second 
or Third Class may appeal to the District 
Magistrate, and under s. 408 any person 
convieted on a trial held by * * * a 
Magistrate of the First Class mayeappeal to 


. the Court of Session. In the present case 


‘the petitioners were convicted on ‘a trial 
held by a -Magistrate -whọ started with 
second class powers -but at the time when 
he concluded the trial was’ possessed of first 
class powers. In these circumstances I am 


.of opinion that the appeal lay to the 


Sessions Court, and in this view I am 
supperted by Sheobhanjan Singh v. Emperor 
(2), a case decided by Mullick and Bucknill, 
wWJJ.,of the Patna High Court. There the 
facta were-very similar: to those of the 
‘present case.’ The trial had been com- 
meneed by a Second Class Magistrate who 


. had been given first class powers a short 


gêcordance with law, - 
o? 


Pat. 120; 
OX. T, 55 


time before the trial concluded. I, therefore, 


- hold that the appeal had been properly filed 
- in the Sessions Court, abd. accepting this 
^ petition. I direct that the appeal be re-admit- 


ted in that Court and be disposed of in. 


A. N.A. Revision accepted. 

(4 L. B. R. 239; 8 Cr L.J.48 ^ ^ . t 

(2) 86 Ind. Cas. 978; A.I. R. 1995 Pat. 472; (1925) 
3 Pat, L. R, 100 Cr; 26 Cr. L. J, 914; 6 P. 


MADRAS HIGH COURT. 
; Criminar Revrston Oase No.539 or 1926, - 
(OR1urNAL Revision Permon No. 450 
.'OF 1926.) 
. December 16, 1926. | 
: Present ;—Mr. Justice Wallace. . 
CHINCHILADA KRISHNAM RAJU— : 
: PETITIONER : 
. versus © + se 
CHINTALASWAMI NAIDU AND OTHERS— ` 
RESPONDENTS.” Ok : 

" Criminal Procedure Code (Act V of 1898), s. 145— 
One party taking forcible possession— Proceedings 
initiated by other party—Preliminary order passed. 
more than two months from date of forcible disposses- 
sion, effect of—Revision—Interference. 

..A party taking possession by force need not be 
retained in possession under s. 145, Criminal Procedure 
Code, if owing to delay, after the dispossessed party. 
has asked the Court to take action, on the part of thé 
Court taking action, over two months have elapsed 
before the Court finally makes up its mind to issue 

“a preliminary order, _ 


Petition under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the -erder of the Court 
eof the Sub-Divisional First Olass Magistrate, 
Narasapatam, dated 19th March 1926 in 
Miscellaneous Case No. 7 of 1925. S 
^ Mr: Y. Suryanarayana, for the Petitioner. 
~ Mr..V. Govindarajachari, for the Re: 
spondents, °° 2 


ORDER.—The argument put forward 
is that the Magistrate's uncertainty as to 
possession relates to the date of the’ alleged 

. disturb&nce 28th April, 1925, and not to the 
date of the preliminary order llth July; 
1925. As to that nothing has been put 
before me to show that. there was any 
change in conditions between these two 
dates, such that a remand of the case for a 
more proper order would.lead to any differ- 
ent result, 


It is then pleaded that the Magistrate 
ought to have declared petitioners to be 
in possession, since on the statementsin tha 
- original petition, they took forcible posseg- 
sion on 28th April, 1925, and thus have been 
in possession for over two months prior to 
~ the date of the preliminary order on llth 
July, 1925. As to this, I find no admission 
in the petition or any finding that the 
present petitioners were in possession from 
20th April, 1925 upto the date of the prelimi- 
nary order. Further, the petition was ‘put 
in on 8th May, 1425, and the two months 
prior to 11th July, 1925, was spent mostly in 
the Magistrate ‘holding ‘preliminary ‘en- 


` p * x [EL 
9 7 < - 


» 


BROHAN v. BMPËROR. 


fod id, t927] — - wituedw canna 


quiries. I am not prepared at "pfesent to. 


subscribe to the ‘proposition that a party, 
taking possession by force must be retain- 


ed in possession if owing to. delay; after `. 


the dispossessed party has aeked the Court 


to take action, ón the part.of the Court: 


taking action, over two months have elapsed 
Before the Court finally makes up its mind 
to issue a preliminary order. This Court 
would not-interfere in revision on belialf of 
such a party, since clearly no gross injustice 
has been done. ; 
‘J, therefore, dismiss the petition. 
OWN. ` Petition dismissed. 


t 


e 


. CALCUTTA HIGH COURT. 
- CRIMINAL APPEAL No. 34 oF 1927, 

»  . . May 26; 1927. 
Present:—Justice Sir Charu: Chandra | 
- Ghose, Kr., and Mr. Justice Cammiade, - 
BHUBAN CHANDRA PRODHAN 
-/© | L—ACOOSED—AÀPPELLANT . à 

-  VETSUS.” * 
EMPEROR —RESPONDENT. . 
^ Criminal Procedure Code (Act V of 1898), s. 476— 
Trial by Jury—Juror talking with person connected 


t 


with accused—Misconduct—Enquiry by Judge, legality : 


of—Nature of such enquiry—-F'alse. statement : during 


enquiry—Complaint under.s. 476-Absence of formal. 


. statement ' that complaint was necessary, effect 'of— 
Preliminary enquiry before complaint, nature of. ` 

Whenever the conduct of the Jury is taken excep- 
tion to during the progress of the trial inthe Sessions 
Court, thé Presiding Judge has undoubted jurisdic- 
tion to enquire into the same. |p. 112, col. 2.) " 

Such an. enquiry is, in the nature of things, a 
judicial enquiry and in the course of such enquiry 
the Judge is'entitled to call upon persons to appear 
before him, to administer oath to such persons and 
to require them to give evidence, and proceedings 
under s. 476, Criminal Procedure Code, can be 
drawn up in respect of false statements made in the 
- course of such enquiry. [ibid]. : m 

' The Jury are not entitled, leaving aside cases 
. referred to in ss.293 and 300 of the Criminal Pro- 

cedure Code, to talk to persons connected with the 
accused during the progress of the trial of a case. 
ibid] . ] — 

: Wire an order made bya Judge, by itself and in; 
view of the proceedings started under s. 476, Criminal 
Procedure’ Gode, carries, the implication: that the 
Judge must have felt that the ends of justice requir- 
ed thatan enquiry before a Magistrate should take 
place, the fact that the Judge has not expressly 
recorded that itis expedient in the ends of justice 
that a complaint should be maae is quite immaterial, 

1 , col. 7 E . . x; 

I is not necessary, having iegird to the terms of 
B. 476, Criminal Procedure Code, that any prelimi- 
nary enquiry that may :be.deemed necessary shoul 
be of an exhaustive nature, [tbid] . x 


1n 
‘ Criminal appeal against an, order of 
the Additional Sessions Judge, Midnapore, 
dated the 20th November, 1926. . x 
Babu Bir Bhushan: Dutt, for the Appel- 

lant. .- Arras 
Mr. Khundkar, for the Respondent, e; 
JUDGMENT.—This appeal must be. 


'dismissed. What has Happened in this case. 


is this: A trial wes going on before the 
learned Sessions Judge in which the 
accused had .been charged with having 
committed an offence punishable under s. 
395, Indian Penal Code. Itappears thaí . 
certain other people had been committed to. 
take their, trial in the Sessions Court in: 
respect of an offence punishable under s. 


',..4127, Indian Penal Code. There was an 


order madein the last mentioned case that 
the trial of the accused under s. 412, Indian. 
Penal Code, should be taken up after the. . 
trial of the case under s, 395 bad been cen- 
cluded. '1t appears further that one of. the, 
accused in the case under s. 412, Indian 
Penal Code, was the tadbidkar of the ac- . 
cused in the case under s. 395. The appel- 
lant before us is the President Panchayat of. 
the Union, and it is said that he noticed on, 
one particular day that the Foreman of the 
Jury,who were trying the accused under. 
8.395, Indian Penal Code, was talking to. 
the accused in'the' case under s. 412, who. 
was the tadbidkar of the accused. in ‘the. 
case under s. 395. He thereupon brought 
the matter to the notice of the learned 
Sessions Judge. The learned Sessions 
Judge thereupon determined to hold an: 
enquiry into the matter, and as preliminary. 
thereto, the appellant before us: was re- 
quired to fife an affidavit stating what he. 
had observed in respect of the matter to 
which he had .drawn the attention of the 
learned Sessions Judge. The appellant 


’ filed-an affidavit which was sworn.to before 


the sheristadar ofthe Court. The affidavit’ 
was brought to the notice of ¢he Sessions 
Judge on the 26th July 1926, When he; 
after perusing theaffidavit, called upon the 
appellant before us to step into the witness- 
box and to state orally on oath tbe cir- 
cumstances referred to in his affidavit, 
The appellant thereupon gave evilence 
before the learned Sessions Judge: It 
subsequently transpired-that the shermta- 
tar had no power to have affidavits swerm 
before him. It followed. therefrom that no 
aetión could be taken cn the affidavit re- 
ferred to above, but the learned Sessions ` 
Judge, having ceme to the conclusion id, - 


di. * 


` the course of the enquiry ‘which he held, 


NG "am offence 
‘Penal Cede.. He accordingly drew up pro- 


t 


‘wherein the appellant before us gave evi- 


. dence, that the information which had. been 


supplied by the appellant was false; direct- 


ed that a complaint should be lodged 


against the appellant for having committed 
punishable under s. 193, Indian 


ceedings under.s. 476, Criminal Procedure 
Oode, in respect of the statement made by 
the appellant during his examination. on 
the 26th July, 1926, at the enquiry referred: 
to above. d DES Um ; 

. Itis argued before us that the proceed- 
ings initiated by the learned Sessions Judge 
.undéers. 476, Oriminal Procedure Code, are 
incompetent, because there is no provision 


_Whatsoever in the. Code of Criminal Proce- 


dure, which authorised .the:learned Judge 


` tohold an enquiry, such as: he did Jin the 
' midst of the trial of the accused under s. 


395, Indian Penal Code, into the circum- 


. Stances to which attention had been drawn 
by the appellant and. that, therefore, the: 
enquiry which he held: was not and should 


not.be'treated as a judicial enquiry, and no 


"oath could be administered to the appellant 


“on the 26th July, 


y, 1926. . It is further argued 
that there is nothing in the Code of Crimi- 
nal Procedure, which prevented or could 
prevent: the Foreman of the Jury from 


„talking to the tadbidkar.of the accused in 
^ - | 


the- case under s. 395. 
Lastly, itis argued that the learned 
Judge has nowhere recorded that it is ex- 


. pedientin the ends of justice to make'a 


, complaint such as he directed to be "made 
. under.the provisions of s. 476, Criminal 
Procedure Code nor did' he find as a fact 


that the evidence before him Was of such 
& nature as could warrantin taking action 
in the mannerin which hé did. "ME 
‘It is perfectly true that there'is no ex- 
‘press provision in the Code of Criminal 


^. Procedure fer an enquiry of the- nature 


such as was held by the learned: Sessions 


.Jadge during the progress of the trial of 
‘the accused wader s. 395,Indian Penal Code, 


but there can beno doubt whatsoever that 
the learned Judge had power fo make such 
ahenquiry, and in this connection reference 
may be made to the case of Rahim Sheikh v. 
Emperor (1). .As observed in that case, it 
would be farcical to hold that when g 


: matter of this description is brought to the 


TU) 73 Ind. Gas: 175; 50 C. 872; 37 O. L, J; 505; 24 Cr, 


L 4.6077; A.I. Ry 1923 Oal. 724, 
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notice of ¢he learned Sessions Judge in the 
midst of a Sessions trial, he has no juris- 
dietion to make an enquiry, such as in his 
discretion he may consider necessary in 
the ends of justice. 

In our opinion, whenever the conduct of 
the Jury is taken ‘exception to during the 
progress of the trial in the Sessions Court, 
the Presiding Judgehas uudoubted juris 
diction to enquire intothé same. It follows 
from what has been stated above that an, 
enquiry such as is referred to mustin the 
nature of things be a judicial enquiry. In: 
the course of such an enquiry the Sessions 
Judgeis entitled to cail upon persons to 
appear before him, to administer oath to 
such persons and to require them to give 
evidence. We must therefore, negative the 
first point argued before us. i 

As regards the second point, the state- 
ment of the proposition carries, in our 
opinion, its own refutation, We entirely 
dissent from the proposition sought to be 
canvassed before us that the Jury were en- 
titled (we leave aside the cases referred to 
in ss. 293 and 300, Criminal Procedure 
Cede) during the progress of a trial of a 
case to talk to persons connected with the 
accused. The Jury are obviously not entitled 
to discuss the case which is being tried 
before them or to talk to persons connected 
with the accused before them. The second 
point must, therefore, be negatived. 
` As regards the third point the learned 
Judge's order shows that in his opinion the 
appellant ,had given false evidence before 
him. That order by iteelf and in view of 
the proceedings started under s. 476, Crimi- 
nal Procedure Code, carries the implieation 
that the learned Judge must have felt that 


. thé ends of justice required that an enquiry 


before a Magistrate should take place. 16 
is not necessary, having regard to the terms. 
of s, 476, Criminal Procedure Code, that any 
preliminary enquiry that may be deemed 
necessary should be ofan exhaustive nature. 
The third point also fails, and the result 
isas stated above that this appeal must 


‘stand dismissed. 


TA N A Appeal dismiszed. 
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PRIVY COUNCIL, 
APPEAL From TAE Nicerta SUPREME Court. 
. May 24, 1927. 
Present :—Viscount Haldane, Lord 
Shaw and Lord Warbington. 
A. H. Bull anp Oo. —APPALLANTS 


versus 
WEST AFRICAN SHIPPING AGENCY 
AND LIGHTERAGE Co.—HRESPONDENTS, 


" Master *and. servant— Transfer of servant for par- 
ticular employment—Negligence of servant—Liability 
of person having immediate control—Negligence, what 
constitutes. i ' 


- When one person lends his servant to another for : 


a particular employment the servant, for anything 
done in that particular employment, must be dealt 
with asthe servant of the man to whom he is lent, 
although he remains the general servant of the per- 
son who lent him, and the responsibility in respect 
of negligence on the. part of the servant 
under such circumstances attaches to the person to 
whom he is lent and not‘to the other. [p. 115, col. 


1] 

The plaintiff leta lighter on hire to the defendant. 
Part -of the agreement was that the lighter Should, 
. as usual be manned by two Jighter-boys. From: 

the moment of transfer the lighter-boys were under 
the control ofthe defendant. 
decamped on one night and: the lighter drifted 
away and was lost. In a suit for damages: 

Held, (1b that the conduct of the servants amount- 
‘ed to negligence ; [p. 115, col. 2.] : oh Z9 

(2) that the defendant ‘who had the right to control 
the servants was responsible for the damages caused 
by the negligence of the servants. [ibid.] 

Appeal from the decree of the Supreme 
Court, Nigeria, dated the 8th Mareh, 1926. 

Messrs. Langton and Pritt, for the Appel- 
lants.. .. 

Messrs. Alexander Neilson and G. St. C. 
Pilcher, for the Respondents. 


JUDGMENT. ' 


. Lord: Shaw.—This is an appeal 
from a judgment of the. Full Court. 
of .the Supreme: Court of Nigeria 


reversing, on the 8th March, 1926, and 
by a majority, the judgment of. the Divi- 
sional Court, dated the 21st December, 
1925. ‘The Divisional. Court had. given 


judgment in favour of the appellants for. 


‘£2,376 5s. 2d. with interest and costs. . 
The substance of the claim was for the 
value of a lighter which became a total 
loss in circumstances about to be men- 
tioned. The facts are very simple. Both 
parties are ship-owners, and according to the 
requirements of their trade, the one is in 
the habit of letting lighters to the other. 
In June, 1925, the appellants let on hire 
to the respondents a lighter. There waa 
no ‘written agreement of hiring. Part of 
. the agreement was that the lighter should 
be, as is usual, manned by two lighter- 


8 
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Both the labourers | 


reversed. this 
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boys that is coloured labourers. The light- 
er was transferred on the 2nd June, and 
the mischance sued for occurred upon the 
night of the 5th June. The coloured 
labourers were, from the moment.of the 
transfer, out-of the control of the appel- 


‘Janta, and subject to the orders and under, 


the control of the defendants. os 

The use to .which the defendants put 
the lighter was for the purpose ofloading 
groundnuts ‘on :to their steamship “Rijn- 
land." She.was lying in the harbour of 


Lagos, and on the eveningof the 5th June a 


strong'ebb- tide was running. Among the 
duties to be performed by the labourers 
was, of course, the obedience to all orders 
regarding the attachment of the lighter 
to the * Rijnland " ; and it was a necessity 
of the case that they, or one: of them, 
should beon board to do for themselves, 
or to obey orders to do what was required, 
should the ropes be unable to stand the 
strain of the current. The simplest ofall 
things would have been. to catch a rope 
if thrown. from the “-Rijnland,” and the 
boatswain of the “Rijnland ` explains that 
ifone of the boys had been there he would 
have thrown a rope.  - : 


. Unfortunately both, of the labourers 


had decamped ; and they had forsaken the , 


duties which they were bound to perform 
both .of taking charge of the barge, and of 
giving ohedience to the orders of 
officers ‘of the “ Rijnland.” The conse- 
quence was that the barge, having parted 
her moorings, drifted with the current 
out of the harbour of Lagos, and subse- 
quently ran ashore at a point about six 
miles distant therefrom and broke.up be- 
fore she could, be salved. M 

These are substantially the. relevant 
facts as found in the judgment pronounced 
by the learned Judge, Mr. Justice ' Tew, 
Their Lordships think itright to say in a 


word, with regard to that judgment, that, ` 
“in their opinion, the, learned: Judge not 


only came to aright conclusion ufon: the 


“facts, but that his review ofthis part of 


the law, and the decided caseh . thereon, 
meets with the Board's entire approval. 
The Full Court (Maxwell, J., dissenting) 
judgment: in particular 
upon-the ground that.there was no evi- 
dence that: the lighter-boys were at any 


time necessary except when. the craft was e 


under weigh or in active use. One cf the 
plaintiffs' witnesses bad said : - | 
"Ido not think it advisable asa pre« 


s 


the , - 
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caution for one lighter-boy to remain on 
board all night. I don’t think it could do 
any good." 

Upon tbis the learned Chief Justice ob. 
seryes : 

"I'can find nowhere in the other evidence 
ebefore the Court an expréssion of an opin- 
ion to the contrary of that held and ex- 
pressed by the plaintiffs’ representative." 

Their Lordships have some difficulty in 
understanding this opinion which seems 
to ‘be quite out of accord, not only with 
the defendants’ evidence ‘but with the ad- 
missions made in the Court below. 

Fontein, the defendants’ agent, swore: 

“When alighter is alongside a ship at 
night my boys have orders to remain, “on 
board the lighter all night." 

Brunt, the Master of the “ Rijnland” 
says: 

“There was no body on board that light- 
er. If there had been anybody to throw 
a line to, lighter would have been saved," 
and on the special point in issue Van 
Duyn, the, boatswain of the“ Rijnland." 
says plainly: 

“In my opinion all lighter boys ought stay 
on lighter.” 

It is somewhat difficult to understand 
how such evidence should have been 
disregarded or rather stated to have been 
non-existent. Their Lordships do not 
refer further to the matter except to say 
that they think the proved faats are correct- 
ly viewed by Tew, J., and not by the Full 
Court. 

The Full Court, however, went further 
and held on the question, 

“Would the owner of a lighter taking rea- 
Sonable precautions for the safety of the 


TIE HEGE, san aana a AN aaa .keep a boy on 
board the lighter at night?" in the 
negative. In the opinion of their 


.Lordships this was wrong. The appellants 
had entrusted for the period of the hiring 
the coptrdl of their chattel to the respond- 
ents. The lighter was manned by two 
coloured lgbourers, and from the very nature 
of the case the lighter and the men both 
went out of the control of the plaintiffs, 
and itis unreasonable to suggest that this 
control only lasted while the active work 
of lighterage was being carried on; and 
the suggestion that the lighter-boys pasged 
Into the control of the defendants during 
that active lighterage, but out of the con- 
trol and back into the service of the plaint- 
illa when the ship was tied up for the 
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night, seems to have nothing to commend 


.it. The sense, as well asthe law, of the 


position is that during the entire period of 
hiring the barge had to be watched over 
by the bailee, and it was the bailee's du- 
ties to keep an,eye upon the labourers, or 
to furnish others so that the chattel might 
not be lost. : 

Upon the law of the case, it „may, be 
said, the facts being as just put, thai the 
cleavage ofopinion in Laugher v. Pointew 
(1) in which the Judges were equally 
divided, has been long disposed of in Quar- 
man v. Burnett (2). Baron Parke thus dealt 
with it : 

"We are, therefore, compelled to decide 
upon the question left unsettled by the case 
of Laugher v. Pointer (1)...We have con- 
sidered them fully, and we think the weight 
of authority, and legal principle, is in fa- 
vour of the view taken by Lord Tenterden 
and Mr. Justice Littledale." 

Quarman’s case (2) was stronger on the 
facts than that of Laugher (1)". In Laugher’s 
case (1) the facts -had been that the owner 
of a carriage hired a pair of horses to 
draw it for a day, and the owné@rof the 


orses provided a driver through whose _ 


negligent drivingan injury was done to a 
horse belonging to a third person. In 
Quarman's case (2) the owners of the car- 
riage were in the habit of hiring horses 
from the same person, to drive them for 
a day, orfora drive. The owner provided 
a driver through whose negligence an in- 


jury was done to athird party, and it was . 
held that the owners of the carriage were- 


not liable to be sued for such injury, It 


‘appeared that the hiring was quite a cus- 


tomary thing so much so that the owner 
of the carriage even provided the driver 
with a livery whichhe left at his house at 
the end of each drive, 


Their Lordships think it only necessary 
to refer to Donovan v. Laing (8) for a 
clear exposition of the question to whom 
attaches responsibility for the act of a 
servant transferred, so to speak, for the 
convenience of working a chattel lent or 
hired to another. In a sense, that is to 


say a general sense, heis the servant of - 


the master who sends.him, but upon the 


(1) (1826) 5 B. & 0. 547; 4 L. J. K. B. (o. s.) 809; 8 
D. & R. 556; 108 E. R. 204; 29 R. R. 319. 

(2) (1810) 6 M. & W. 499; 9 L. J. Ex. 308; 4 Jur. 959; 
151 E. R. 509; 55 R. R. 717. 


(3) (1893) 1 Q. B. 629; 63 L. J. Q. B. 25; 4 R. 317; 68 ` 


L, T. 512; 41 W. R, 455; 57 J, P, 583, 


` 
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.or control 
whom: he issent, he is; in the eye of the. 


. had’ no control in the matter. 


[104 I. 6. 1921]. 
practical point of “Tes ponsibility,«vhen, he 
is doing the work of.and under the orders . 
of -the other employer to 


law, the servant of the latter and the: 


latter i is, in the eye of tHe law, his employ: 


er. 

To Donovan’ s case (3) the defendants con- 
i»acted to lend toa firm, who were engag- 
ed in loading a ship, a crane with a manin 
charge of it; the man received directions 
from the firm or their servants as to the, 
working ofthe crane, and the defendants” 
à It was held 
that:though the man in charge of the 
crane remained the general servant of the 
defendants’ yet, ashe had parted with the 
power of controlling him with regard to the 


matter on which he was engaged, they were. 


not liable for his negligence while so em- 
ployed. 

Lord Justice Bowen put the matter 
thus : 

"The law on the matter now before us 
seems to me to be perfectly clear............ 


employment ‘the man was at the time witen - 


- the acts complained of were done, in this © 


sense, that by the employer is meant the 


person who hasaright at the moment to’ 
control the doing 0ftheact............... seer: f 


It is clear here that the defendants placed 


their man at the disposal of Jones & Co.,. 


and did not have any control over.the work 
he was to do.” 


The same law had practically been 


e br down in Rourke v. White Moss Colliery 


(4). 
shine the law 
Cockburn, C. J., 


stands exactly where 


. follows : 


“When one person ‘lends his servant to 


another for a particular employment, the, 
‘servant for anything done in. that particu- 


lar employment. must be dealt with as 
the servant of the man to whom he is lent, - 
although he remains the general servant 
of the person who lent him." 

These càses have a habit of repeating 
themselves, and there are others in the 
books to the same ‘effect, but their Lord- 
Ships think it only necessary to refer to’ 
Bain v. Central Vermont Rairoad (9) in 
which Lord Dunedin approves of the langu. 
age of Mr. Justice Cross in the Court of 


NA TA P. D. 205; “46 E. J. O. J. 283; 36 L. T 
5) coors C. 412; 90 L, J, P, 0, 221, 


„RAJARAM TUKARAM v. " OBNTRAL BANK of INDIA Lib. 
-King's Beneh of Quebec, who had ‘adopted, - 


«We haveonly to consider in whose ` 


Ia the opinion of their .Lord- 


there put it, namely, as, 


e 
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the suitable phraseology of 
‘mentane” and ‘ 


s påtron me” 
“patron habituel.” The 


responsibility in respect of negligénee on. 


‘the part ofa servant in circumstances 
such as of that and of the present case 
attaches to the former.and not to the làt- 
~ ter. 

Two further points may be Gana. 


in a word. It is argued that the men 
being :away from the barge was not 
negligence. - They had deserted their 


duty at à moment asit turned out, which 


‘was critical for the safety of the shiv.’ 


While doing so, and at that moment, 
they were in the service of the defend- 
‘ants. The defendants had not provided 
any . other servants t. supply their ‘place, 


in what wasacontinuous duty. It seems: 
out of the question to, suggest that these - 


circumstances did not constitute negligence 
‘for which the respondents were responsible. 

Their Lordships will humbly advise His 
Majesty that thisappeal ought to be allow- 
ed; the judgment of the Full Court set 
aside. with costs ; and the judgment of the 
Divisional Oourt restored. 

The respondents will pay the costs of the 
appeal, 

A. N. A. Appeal allowed. 

ANAA for the Appellants.— Messrs. 
Lowrence Jones & Co 

Solieftors for the Respondents.—Messre, 
Botterell & Roche. . 


—— 


BOMBAY HIGH COURT. 
: ORIGINAL OrviL JURISDICTION APPEAL | 
. No. 56 or 1926: Surt No. 393 oF 1926- : 
January 31, 1927. í 
”. Present:—Sir Amberson Marten, KT., 
. Chief Justice and Mr. Justice Kemp.. 
- RAJARAM TUKARAM— APPELLANT ii 
versus 
Tar CENTRAL BANK or INDTA, 325; 
— RESPONDENT. 
` Letters Patent (Bombay High Court, cl. 12—Suit- by 


tion of High Court. 

A suit bya mortgagee of land to enforce his mort- 
gage by sale is not a ‘suit for land’ within the* mean- 
ing of cl 120f the Letters Patent of the Bombay 
High Court. ` 

Hatimbhai H assanally v. Franiroz Büuljoe Dinshaw 
(b), followed. 


Mr. Mulla (with him Mr. B. K. Desai), for .. 


the Appellant. 
Mr. Kanga, Advocate- General: (with him 
Mr. Br J. Pun for the Respondent, 


Y 


' mortgageé for sale, whether 'suit for land" —Jurisdic- n 
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JUDGMANT,—Having regard to the 
decision of jhe Fall Bench, and the final re- 
sult in Hatimbhai Hassanally v. Framroz 
Eduljee  Dinshaw (1), it follows that this 
Appefl No. 56 of 1926 must also be dis- 
missed. * 

I would add that, although technically 
this appeal was not: actually before the 
Full Bench, yet the same leading Counsel 
appeared asin the Full Bench Appeal No. 15 
of 1926. Ic was only not put formally be- 
fore the Full Bench because it was an 
appeal from my brother Fawcett who heard 
ihe case in the trial Court. 

The appeal will be dismissed with costs, 
Liberty to the mortgagee to add the costs to 
his security. 

A. N. A. Appeal dismissed. 


(1) 104 Ind, Cas, 8; 29 Bom. L, R. 498; A. I. R. 1927 
Bom. 278, : 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Execorion First ApPEAL No. 68 
of 19206. 
January ¥4, 1927, 
Present:— Sir Oecil Henry Walsh, 
Kr., Acting Chief Justice, Mr. Justice 
Lindsay, Mr. Justice Dalal, Mr. Justice 
Mukerji, Mr. Justice Ashworth, Mr. 
Justice Kendall and Mr. Justice Pullan. 
BAIJ NATH AND ANOTHER—DRORER- 
HOLDERS— APPELLANTS 
versus 
RAM BHAROS—Opsyecror— 
© RESPONDENT. 

Civil Procedure Code(Act V of 1908), s. $8S—Execution 
of deerce—Order consigning papers to record -room— 
Subsequent application after 12 years from decree, whe- 
ther ‘fresh application’—Limitatton—Revival of pend- 
ing proceedings—Death of decree-holder—A pplication 
by begal representative to continue proceedings— Limi- 

* tation. 

An order gonsfgning the records of an execution 
petition tothe record-room without disposing of the 
application on the merits is not a final disposal of 
the application, sand a subsequent application by the 
decree-holder for proceeding with the execution after 
the expiry of 12 years from the date of the decree 
is not barred under s. 48 of the Code of Civil Pro- 
cedure einasmuch as it is not a ‘fresh application’ 
within the meaning of the section, but only an appli- 
cation tocarry cn the previous application. Lp. 117, 
col, 2 2 

e. BA ahan Singh v. Kamal Singh (1), applied. 

Where a decree-holder dies befoie an application 
for execution made by him has been finally disposed 
of, an applicaticn by the legal representatives of the 
flecensed decree-holdcr praying that they might be 


e 
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brought on record in the execution proceedings, and 
that the exec&tion might be proceeded with, is nota 
‘fresh application’ within the meaning of s. 48, Civil 
Procedure Code, although the application is made in 


the usual form of a regular execution petition. |p. 118, 
eol. 1.] . 


Execution first appeal from a decree of 
the First Subordinate Judge, Cawn- 
pore, dated the 7th of May, 1925. 

Mr. U.S. Bajpai, for the Appellants. 

Dr. N. C. Vaish, for the Respondent,* ° 

JUDGMENT. 

Mukerji, J.—Tbis case has been refer- 
red toa Full Bench to obtain a decision 
on the question, viz, which of the two 
cases Jurawan v. Mahabir Dube (1) and Apte 
v. Lirmal Hanmant Savnur (2) was correctly 
decided. 

The facts of the case are only partially 
given in the judgment of the lower Court. 
This being a first appeal we looked into 
all the facts involved in the case and we 
find that having regard to certain facts, 
to be presently mentioned, the question 
referred ddes not arise for decision. 

The appellants’ late father Ram Lal and 
certain other persons obtained a deciee 
for sale which was made final on the 28th 
of “September, 1912. The date 28th April, 
1925, given in the execution application is 
presumably the date of the preliminary 
decree, After an infructuous application, 
another was made on the 22nd of, Decem- 
ber, 1915. In the course of this execution 
the parties came to terms. It was agreed 
that out of the sum of Rs. 5,338 then found 
due, the judgment-debtors should pay up 
at once tite sum of Hs. 338 and should 
pay tbe balance by yearly instalments of 
Rs. 330. The judgment-debtors regularly 
paid three instalments and thereafter made 
a default. Another application, aceording- 
ly, followed and it ended in no result. 
The fourth application was made on the 
@2nd of October, 1:23, and the property | 
being ancestral the execution of the dec- 
ree was transferred to the Collector. In 
the meantime the judgment-debtors’ jn- 
terest in the property had been sold in 
execution of a simple money decree obtain- 
ed by the respondent against them, and 
was purchased by him, and, consequently, 
the respondent was made a party as a 
successor-in-title of the original judgment- 
debtors. The respondent made a deposit 
of Rs. 1,000 and asked for a year's time to 


(1) 44 Ind. Cas. 24; 40 A. 198; 16 A, L. J. 71. 
(2) 88 Ind Cas. 949; 49 B, 695; 27 Bom. L. R, 


961; 
A. 1. R. 1025 Bom, 503, 61; 


“04 1. 0. 1987) 


enable him to pay up the balanas of ths 
decretal amount. The Collector gavə three 
months’ time and finding it unnecessary 
to kep the case pending in his Court, 
yeturned the decree and the papers to the 


Civil Court. After the,expiry of the three. 


months which were granted by order dated 
the 16th of October, 1924, Ram Lal, by an 
application dated the 25th of January, 1925, 
prayed that the‘papers of the former ex- 
'ecution' might be sent to the Oollector for 
execution. This application was granted 
by order dated the 6th of February, 1935. 
Aimost immediately after this Ram Lal 
died and his sons, the present appellants, 
put inthe last, and sixth execution ap- 
plieation on the 28th of April, 1925, pray- 
“ing that they might be brought on the 
record in place of their late father and 
that the execution might be proceeded 
"with. It is to be noted that, Ram Lal had 
bsen taking out execution for the benefit 


of himself and his co-deeree-holders and: 


his sons also made a similar prayer. 
When the execution proceedings were 
“pending in the Court below the respondent, 
Ram" Bharose, preferred an objection to,the 
execution basing his case on s. 48 of the 
Civil Procedure Code. He urged that 12 
years had expired from the date of the 
decree, viz., 28th of September, 1912, and 


that, therefore, the sixth application of. 


the 28th of April, 1925, was not entertain- 
able. The learned Subordinate Judge 
accepted this plea and dismissed the appli- 
cation as barred by time. : 

In the Oourt below it was urged that 
the compromise between the original judg- 
ment-debtors and the decree-holder effect- 
el on the 18th of December, 1916, having 
basan accepteland recorded by the Court, 
there came into existence a ''subsequent 
order" within the meaning ofa. 43 of the 
Civil Procedure Code by which recurring 
periods were fixed for payment, of the 
decretal amount and that, therefore, the 
limitation of 12 years would begin from 
the dates of default in making payment at 
those recurring periods. The learned Sub- 
ocdinate Judge found.that he was bound 
by the case of Jurawan v. Mahabir Dube 
(D) and that the order of the Execution 
Court could not be a “ subsequent order” 
contemplated by s. 48. . 

In this Court this argument has been 
rapéited on behalf of the decree-holders. 

As already stated, on examination of the 

ecord and on the admission of the parties, 
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-pose of the application. 
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wa disanvstrad that certain aspacts of tha 
gase, already noted above, were not notie- 
ed ia tha Court helow. Taose were these. 
The respondent himself asked fora year's 
time and.obtained three months,on the 
16th of October, 1921. The grant of time 
by the Collector did notin any way dis- 
The application 
should have been kept pending by the 
Collector on his file. He, however, chose 
to return the papers to the Oivil Court. 
On receipt of the papera on the 23rd of 
Dacembsar, 1921, the Civil Court p 333d the 
following order: . 

“ The papers having been received to-day 
it isordered that an entry be made in 
the ragister of execution and the papers be 
consigned to the record-room in the judg- 
ship of Oawnpore along with the basta (the ` 
files of other cases)”. . 

The order shows that the learned Subor- 
dinate Judge did not consider the appli- 
eation on the merits and did not' decide 
whether the application was to be dismiss- 
ed or was to be granted, He received 
tha papars back from the Court of the 
Collector and ordered that they should be 
consigaed to the record-room. As recent- 
ly held in the Full Bench casa of Chhattar 
Singh v. Kamal Singh (3) a disposal of an 
execution proceeding like the above was 
not a final decision of an execution ap- 
plication. The application must be treated 
as still pending on the 23rd of December, 
1924. The decree-holder Ram Lal, by his 
application dated the 25th of January, 1925, 
did not ask for any fresh prayer. Allthat 
he wanted was that the (missal ijra sabik) 
records of the previous execution should 
be sent Back to the Oollector. He was, 
therefore, simply asking for reviving the 
execution which had been suspended by 
the order of the Collector and by the eon- 
signment of the papers into the District 
Judge's record-room. In thisview, which 
is in accordance with the full,Banch casa 
already mentioned, the application of the 
25th of January, 1925, was. nob a ‘fresh 
application’ within the meaning of s.48o0f . 
the Civil Procedure Code. lt wasan ap- 
plication to carry on a previous application 
which was still pending. ° 

When the sons of Rim Lal on his death 
made the application of the 28th of April, 
1925, they did not ask for any fresh’ pro- 
czedings. They said that Ram Lil’s name 

(3) 100 Ini. Cas, 632; A. I. R 1927 All 16; 25 A. L, 
J. 201; 49 A. 276, 


. 
à 
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might be removed and the petitioners’ name 


might: be entered in the array of decree- 
. sholders. .They, had to make an application 


Jim theusual form of ten columns b, cause 


"'. there is no rule of law which enables the 
` :egál.representative of a deceased decree- 


; . April, 1925, wes a ' fresh 


holder. to apply for mere. substitution of 
.n&mes, He must apply, whenever he does 
.Bpply. for execution of the decree; vide 
O. XXI, r. 16 of the Civil Procedure 
' Code. It -is} clear, therefore, that neither 


(the application of the 25th of January, ' 


1925, nor the application of the 28th of 
application’, 
-within the meaning of s. 48 of the Civil 
Procedure Code. : T M 

The result is that the question whether 


` '& fresh application should be granted or not 


' hae'not yetarisen. 


We set aside the decree of the Court be- 
low, dismiss the respondent's objection to 
the execution and remand the case to the 


lower Court. with the direetion that the ' 


execution be proceeded with -according 
tolaw. The appellants wil have ` their 
. costs in this Court and in the Court below. 


-^ Walsh, A. C. J.—I have read the 
. ; judgment of Mr. Justice Mukerji.and agree. 


This is sufficient to dispose of the case, and 
renders it vnneceesary to express ‘any 
‘opinion upon the question of law, which 
was referred to this Special Bench, name- 
ly, the trueinterpretation of the expres- 
sion “subsequent order” in s. 48*of the 
Civil Procedure Code. I prefer to reserve 
.my opinion upon the question whether 
Jurawan v. Mahabir Dube (1) was right. 
There are difficulties about the contrary 
interpretátion, and 1 entertain considerable 
doubt whether tbe Execution Court’ has 
jurisdiction to alter the decree ‘by direct- 
ing payment by instalments even by con- 


sent. But all difficulty can be removed by ` 


the exercise ofa little common sense. If 
. the, Execution Court is applied to, it can 
refér the parties to the trial Court; where 
the applicatidh can be dealt with, and in 


the great majority of cases the two Cotirta 


are identical. , e ; 
. By the Court.— We set aside the 
decree of the Court below, dismiss the re- 
spondent's objection to the execution- and 
remand the case to the’ lower Court with 


. the direction that the execution be proceed- 
ed with according to law. The appellents- 


will have their costs in this Court and in 
. the Court, below, ' 


AN A, . Case remanded. 


PARBATI ?. WIRU MAL BAYRLI BAM. 
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‘LAHORE HIGH COURT. 
MisceLLANEOUS SEcoND ÜIviL APPEAL 
No. 2872 oF 1:206. 
May 4, 1927. 
. Pregeni:—Mr. Justice Zafar Ali. 
Musammat PARBATI—JupaMsNT-DEBTOR 
| —BRPPELLANT E 
UO Versus 2 
Frau WIRU MAL-HAVELI RAM oF 
GUJRANWALA—DecrEE-HoLpErs— * 
` RESPONDENTS. 
Hindu Law —Maintenance—Widow's right of resi- 


dence and maintenance—Creditor's right—Precedence, 


A widow is entitled to residence and maintenance 
out of her husband's separate ag well as co-parcenary 
property but her claim is not a charge upon the 
estate of her deceased husband and is postponed ta 
debts binding on the estate. 


Miscellaneous second appeal from an 


‘order of the District Judge, Gujranwala, 


dated the 2nd October, 1926, affirming that 
of the Subordinate Judge, Third Class, 
Gujranwala, dated the14th May, 1926. 

Mr. Parkash Chandra, for the Appellant, 

Mr. Fagir Chand, for the Respondents. 

JUDGMENT.—The house which has 
been attached was the obstructed heritage 
of Guranditta Mal, inasmuch as it had de- 
volved upon him on the death of his mater- 
nal uncle who was the last owner. On the 


-death of Guranditta Mal it descended to 
his-only son Wazir Ohand. The latter con-. 
‘tracted a debt for his marriage and died 


without re-paying it. The creditors obtain- 


ed a decree for-Re. 566-5-9 and costs of the: 
'suit against his property which was in the 
- hands of his mother and widow, defendants 


Nos..l and 2. The house.h&ving been 
attached in execution of that decree, the 
mother objected, claiming . her. right of 
residence and maintenance in the house. 

This objection has been disallowed by 
the Courts. below. 

In Nihal Devi v. Shib Dial (1) it was held 
that the rightof a Hindu wife or widow 
to reside in the ancestral family dwelling 
house is as a general rule superseded by 
debts incurred by her husband in the ordi- 
nary way of business and living. In the 
present case the house was not the ancestral 
family dwelling house. There can be no 
manner of dcubt that the widow was en- 
titled to maintenance outof her husband’s 
separate as well as.co-parcenary property 
vide Mulla's Hindu Law, s. 465; but the 
claim ofthe widow for maintenance is not a 
charge upon the estate of her deceased 


i 36 P. R. 1907; 11 P,L. R. 1908; 18 P, W. R, 


l *$.. 

[104 L, 9. 1897] Re 
husband (Malla's Hindu Law, s. 475), Debts 
contracted by a Hindu take precedence 


over the rights of maintenance of his wife 
.orinfant éhild or his widow. A Hindu is, 


no doubt, bound to maintain his wife or: 


infant child, but that obligation isa per- 
sonal obligation and the payment of debts 
takes precedence over a right of maintenance 


{Sunder Singh v Ram Nath (2)] In the present 


case the evidence on the record shows that 
the Wazir Chand contractedthe debt at the 
bidding of his mother who wanted him to 
marry. lam, therefore, ofopinion that the 
objection to attachment has-been rightly 
disallowed and I dismiss the appeal with 
costs. 
R. L.. 
-A N. A. 
(2) 93 Ind. Cas. 1013; 7 Lah. 12; A.I. R. 1926 Lah. 
167; 27 P. L. R.- 219. 


Appeal dismissed. 


—— 


RANGOON HIGH COURT. 
Orvis MigcgLLANEOnS APPEAL No. 68 or 1926, 
March 22, 1927. i 

Present:—Sir Quv Rutledge, Kr.. Chief 
Tustice, and Mr. Justice Mya Bu. 
OS. MAHA SABHA—APPELLANT 

E: versus —_ 

ANNA SOHAN LALL— RESPONDENT. 

Hindu Law—Maintenance—Husband's duty to 

- maintain wife—Disposition by Will to defeat wife's 
claim, validity of—-Administration suit—Order for 
maintenance of wife of deceased, whether can be 
passed. — - j e 

The Hindu Law imposes a primary duty upon the 
husband to'maintain his wife and the husband cannot, 
by disposing of his properties by Will, defeat her claim 
to maintenance. 

A wife who is a party toa suit for administration 
of the estnte of her deceased husband may obtain an 
order for her maintenance on an application in that 
suit. But the Gourt can rightly refuse to make any 

. order in sucha suit in respect of arrears of main- 

tenance, and refer the applicant to a separate suit. 

Civil Miscellaneous Appeal from Original 

Side of the Rangoon High Court, in Civil 

Regular No. 83 of 1916. i 

Mr, Halkar, for the Appellant. 

. Mr Dadachanjiforthe Respondent. 
JUDGMENT.—This is an appeal from 


an order of this Court on the Original Side: 


granting the respondent maintenance at 
tha rate of Rs. 100 a month from the date 
of her application the 3rd of August, 1925. 
#5The learned Judgehas held—and it has 
not been disputed— that the respondent 
was the lawful wife of one Soban Lal, 
degensed. - - 


MAHA BADHA D, ANNA BOHAN LALU, ` 


| mer 
Three pointa are urged by Mr. Halkar 
against the validity of the oyder..In the 
first place he urges that hy a Will made 
previous to the marriage of the respondent 


to the deceased, Sohan Lall. he had disno$- 
ed of all his propertv, and that, consequent- 


ly, there is no fund left ont of which main-e 


tenance could be given., The learned Judge 
in terms has not dealt with the objection, 
but we are of opinion that it cannot prevail. 
The deceased, being a Hindu from the 
Punjab. was prima facie subject to the 
principles of the Mitakshara School of 
Hindu Law, and, in our opinion. the princi- 
ples of that school impose a primary. duty . 
and charge upon a husband of maintenance ' 
of his wife or wives, and a testator cannot 
by Will defeat thisclaim. This provision 
has been recognized by the Hindu Wills 
Act, and seems to have been regarded as 
valid and applying to this case by the ap- 
pellant himself from his objections, para. 4. 
-The second point urged is that the re- 
Bpondent's only remedy was bv regular suit, 
and that she should not have been allowed 
to petiticn, as she has done, in Civil Regu- 


e lar No. 83 of 1916 and reliance ir placed 
“unon s. 7, cls. 1 and 2 of the Court Fees Act. 


These sections do not help us. They only. 
mention what the Court-fee would be if 


she had proceeded by-regular suit. 


In Civil Regular Suit No. 83 of 1916, the 
respondert undoubtedly, was a party, ‘and 
in that suit Mr.8. A. Rahman,an Advocate 
of this Court, was appointed Administrator 
of the deceased's estate, and he also obtain- 
ed Letters of Administration with the Will ` 
annexed. The respondent applied to him 


-for maintenance, but he very properly, 


replied : that” he could not—though he 
thought that sbe hada claim— pay it without 
the orders of tbe Court. "Those orders were 
sought and they have been given; and we 
consider, inthe circumstances of the case, 
there was nothing irregular in seeking such 
order in Oivil Regular Suit No. 83 ef 1916, 


. nor in the Court giving them, 


The third point urged is that the amount 
is unreasonably large; that the Will in 
respect of other widows had fixed a sum of 
Rs. 35 a montb; and that we ought to asgume 


` by analogy that that is a reasonable amount. 


A point is urgedthatthe respondent re- 
ceived certain property on the death of fhe 
deceased, and that, until the Court had’ 


‘ascertained the amount of that: property, 


no order for maintenance ought to be given, 
We haye nothing before us to show. whag 


120 
property the respondent, in fact, received, 
and we notice that, though the respondent 
was chlled “and gave evidence as to her 
marriage, she was in no way cross examined 
as to what property she had received. We 
algo notice that the ‘Will mentions with 
reference to the olher widows, certain pro- 
perty which they were given; that, in the 
instance of a property a particular widow's 
name appeared with the deceased 88 joint 
owner; and thatshe was given an estate for 
life in that particular property; so that, the 
amount of the monthly maintenance men- 
tioned in the Will cannot, at any rate,in 
that instance be tuken as what the deceased 


. thought was a proper amount. 


The learned Judge has taken into con- 
sideration the size of the estate, the fact that 
one of the widows has died and is no longer 
a charge on it, and had also the opportunity, 
which we have not, of judging from the 
appearance of the respondent and her posi- 
tion in life what would be a reasonable 
amount to maintain her. 

In view of all these facts we are not pre- 
pared to differ with the learned Judge, or 
to think that in fixing Rs. 100a month he 
was too generous. 

The appeal will accordingly be dismissed 
with costs, five gold mohurs. 

The respondent has brought a} cross- 
appeal in respect of arrears of maintenance 
for the last ten years. The learned Judge, 
in our opinion, quite rightly refused to 
make any order in respect of these arrears 
and referred the respondentto a separate 
suit. The cross objection is accordingly 
dismissed. 

Appeal & cross-objection dismissed, 

A N. A. " 


MADRAS HIGH COURT. 
Orviu Surv No, 61 oF 1923. 
. April 22, 1920. 
Present:—Justice Sir Kumaraswami 
Sastri, Kr. 
T, ENAYTOLLA SAHIB—PLAINTIFF 
—APPELLANT 
versus 
* J.N. ROY & Co—DerFenDaxsTs—  * 
BIS RESPONDENTS. 
Contract, Act (IX of 1872), s- 264—Partnesship— 
Withdrawal of pariner—Notice to gustomers—Pub- 
ication in Gazette, sufficiency of. 


ENAYTULLA BABIB v. J, N. ROY & CO. 


(104 I. C. 1927] 


In cases of withdrawal of a partner from the firm: 
the coastituents who have dealings with the firm 
should have notice of tho fact if the person who with- 
drawa sseks to be relieved from the obligations enter- 
ed into by the firm with such persons in ignorance of 
their partners. [p. 121, eol. 2.] x 

Mahadeva Iyer v. Ramakrishna Reddiar (1), follow- 


Mere publication in the Calcutta Exchange Gazette 
of the withdrawal of a person from a partnership in 
Calcutta is not sufficient notice under the Contract 
Act to affect merchants in Madras who «deale with 
the firm. [ibid.] ee Lee 

Chundse Churn Dutt v. Edulji Cowosjee Bijnec (35, 
followed. 

Suit by the plaintiff to recover a sum of 
money from the defendant firm and defend- 
ant personally. 

Mr. $.Srinivasaraghavan, for the Appellant. 

Mr. K. S. Desikan, for the Respondents. _ 

SUDGMENT.—This is a suit by the 
plaintiff to recover Re. 2,550 with costs and 
further interest claimedin respect of wool 
sold to the defendants’ firm, J. N. Roy & 
Co. The case of the plaintiff is that one 
J. N. Roy carried on business as a partner 
of the firm. Summons was served on the 
firm and also on J. N. Roy personally. The 
firmis ex parte. J. N. Roy filed a written 
statement stating that he cease@to be a 
*partner of the firm on 13th July, 1921, that 
he was not a partner of the firm at the date 
of the transaction mentioned in. the plaint, 
that he knew nothing about itand that he 
is not liable. 

The following issues were settled : 

(1) Is J. N. Roy not liable in the suit con- 
tract, for the reason stated in thé written 
statement? 

(2) Td what relief is the plaintiff entitled? 

So far as the claim against the firm is 
concerned it is clearly proved by the evi- 
dence of the plaintiff that the wool was sent 
to the defendants’ firm at the request of the 
defendants, that Rs. 1,000 was paid by the 
defendant Company, that they promised to 
pay the balance but have not paid, Interest 
is claimed from the date of plaint and the 
plaintiff is clearly entitled to interest, 

As regards J. N. Roy individually he ad- 
mits that he was a partnerofthe firn. He 
says that the partnership was dissolved in 
1921, that he gave notice. of the dissolution 
in the Calcutta Exchange Gazette. It is 


. not alleged that he gave'any notice to the 


plaintiff or did anything beyond publishing 
in the Calcutta Exchange Gazette to put 
the plaintiff on notice of the dissolution. 
The Gazette is published in Calcutta and 
there is no evidence that the plaintiff read 
a copy of that paper in which this dissolu- 


[104 I. 0, 1827] 


tion was announced. The plaingiff denies 
that he knew anything about the dissolution 
and says that he would not have sent the 
goods had he known that J. N. Roy who is 
the person that came to Madras and.arrang- 
ed the transaction, waseno longer a partner. 
The law is clear that in cases of withdrawal 
of a partner from the firm or in cases of 
‘dissolution ` the constituents who have 
“dealings with the firm should have notice 
of the fact. In the case of Mahadeva Iyer 
. v. Ramakrishna Reddiar (1) the law has 
‘been discussed by Spencer and Odgers, JJ., 
and, I think, the lawis clear that itis the 
duty of a person who withdraws, to give 
notice of such withdrawal if he seeks to be 
relieved from the obligations entered into 
-by the firm with otherpersons in ignorance 
of their partnera. It is impossible to hold 
that publication in the Calcutta Exchange 
Gazette is sufficient notice under the Oon- 
tract’ Act to affect merchants in Madras 
who deal with the firm. Even in Oalcutta 
the Exchange Gazette has been held not to 
-be such a paper that a publication in which 
would be sufficient notice. I need only refer 
to CRundee Churn Dutt v. Eduljee Cowasjee 
Bijnee (2). As J.N.Roy does not state 
‘that he gave any notice’ to the plaintiff of 
the dissolution and, as his plea is only that 
he had published in Calcutta, I find it diffi- 
cult to'see how he can be exonerated even 
assuming as a fact that he left the firm. I 
hold that J. N. Roy is liable in respect of 
the amount decreed to the plaintiff. 
There will be a decree for Rg 3,310 with 


costs and interest at 6 per cent. per annum: 


from this date to payment payable by 
J. N. Roy & Co, and byJ. N. Roy per- 
sonally. 

Y. N. Y, 

A Ns A. E 
- (1) 92 Ind. Cas. 653; 23 L. W. 199; 50 M. L. J. 67; 
A. I. R. 1926 Mad. 114; (1925) M. W. N. 707. 
ier 80.678; 11 C. L. R. 225; 4° Ind. Dee. (N. s.) 


Suit decreed. 


RANGOON HIGH COURT. 
Civin MISCELLANROUS APPEAL No. 3 oF 1926, 
< March 28, 1927. : 
Present:—Sir Guy Rutledge, Kr, Chief 
Justice, and, Mr Justice Brown. 
Tas CHETTIAR Wiru cr 8. R. M. M. 
R. M.— APPELLANTS 
versus : 
TEO EE SAN—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 47, O, X XI, 


OBBEIT:AB FIRM V. THO BE SAN, 
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T. 58—Deeree against legal representative —Attach- 
ment—Claim by legal  represemtative* in his own 
right—Question, whether falls within s. 47, Civil 
Procedure Code—Liberal construction. 

An objection by one of the legal representafives of 
a deceased person against whom a decree ‘has been 
obtained cn a mortgage executed by the deceased, 
to the attachment of properties: in his possession | 
under the decree on the ground that they.are not 
liable to attachment inasmuch as the deceased had 
bequeathed the properties to him and they had been 
duly conveyed to him by the executors before the 
date of attachment, falls within the purview of s. 41, 
Civil Procedure Code and should not be left to be 
decided in a separate suit. (p. 122, col. 2.] 

Ramaswami Sastrulu v. Kameswaramma (1), follow- 


ed. 

The object of s. 47, Civil Procedure. Code, being to 
check needless litigation, a narrow construction should 
not be placed upon the words of the section. [ibid] 


Civil Miscellaneous Appeal from Original. 
Side, High Court, Rangoon, in Civil Miscel- 
laneous Proceeding No. 171 of 1925. 

Mr. A. B. Banerjee, for the Appellants. 

Mr. Clifton, tor the Respondent. 

JUDGMENT.—This is an appeal from 
an orderof the Original Sideof this Court set- 
ting aside the order of the Deputy Registrar 
and directing that the attachment of certain 
premises be removed. 

The appellant Firm, in Civil Regular No. 
40 of 1923, sued six persons including the 
respondent as the heirs and legal represen- 
tatives of one Teo Kho Tee fora sum of 
nearly Rs. 34,000 ina mortgage suit and 
obtained a decree. The mortgaged proper- 
ty not having realised the decretal amount, 
the. appellants obtained a personal decree 
against the deceased debtor's three execu-. 
tors, of whom the respondent's mother, 
Ma Sein. Bye, was the only active one. A 
personal decree was not obtained against 
the respondent as the estate was in the 
"hands of the executrix, his mother. 

In execution of this personal decree; the 
` appellants attached premises known as No, 
8, Tsekai Maung Khine Street. The re- 
spondent applied for removal of the attach- 
ment on the ground that kis father had 
bequeathed this. house to him b$ his Will, 
that he had been in possession of it and 
collecting the rents.of it und that his 
mother, the executrix, had executed a 
formal legal conveyanc2 upon the 15th 
July, 1925, before the date of the ettach- 
ment. : 

The learned Deputy Registrar, after re- 


: *eording evidence,came to the conclusion 


that as the respondent was living in the 
house with the executrix and the other 
members of the family, conveyance to him 
of the house, like the other conveyances by 


7- Tan ee mm. 
qd A 
3 


~ the’ 


. 1223. i 
; the executrix to. her minor children, was 
. “nah, genuide but merely fraudulent for the 


= - purpose öf defeating the ‘creditors of the 
- , estate and that the house, consequently, was 


" gtill part, of tlre- unadministered estate of 

> the déceased debtor: 

n the order under appeal, the learned 
k J udge considered that the only point before 
him for determination wàs the question of 
possession and he held that at the date of 
the ‘attachment the respondent was in pos- 
session. 

In’ an ordinary case of stad an no 
doubt Courts do not. go into questions of 

"title, but confine their attention. merely 
jto- ‘the question, of possession. But this is 


o “not: an ordinary case of attachment. A 


‘serious question, which was not considered, 
-:is .whether the questions that’ are raised 
. "iust be decided under s. 47, Civil Proze- 
dure Code, or whether the appellants ‘are to 
be rélegated to afresh suit. This has not 
been considered in the order' under appeal. 
For. the respondent, it was urged that 
:8.47 -cannot apply to this.case as the re- 
. spondent applies now in the capacity ofa 
legatee:.urider his father's Will, streng- 
thened by a conveyance of the property by 
'his mother, the executrix, that he was not 
| sued in such a eapacity in the original suit; 
Uivil. Regular No. 40 of 1923;and that if 
he-isa stranger to the suit, s. af does not’ 
apply. . « 
We are unable to accept this argument. 
We must consider the conduct of the par- 
‘tiés, both respondent and his mother, in 
order to ascertain the real position. In 
` thisconneetion, we may refer to Ramaswami 
Sastrulü v. Kameswaramma (1) ‘which 
js the decision of a Full Bench of the 
: Madras. High Court where the facts in. their 
main. features .do not differ very. widely 
from “the case before us, At page 36t*, the 
Court observes:—‘It was contended before 
us that -a defendant in whose favour the 
suit is disfnissed is not a party to the suit 
. within -the ‘meaning of the section, because 
' tbere is no décree which can be executed 
against him and that the words “parties to 
the.suit' in the section must be limited to 
jadgment-creditors and judgment- 
Bares because they are the only persons 
between whom guestionscould arise ‘relat- 
ing to the execution, dischargeor satisfac- 
. tion of the decree or to the stay of execution 


,Q BM 361; 10 M. L, J. 126; 8 Ind. Dee. oe 57'653 
B.) Reacts Sa 
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theréof.’ *Wedo not think that this. is a 


correct view of the section. We do not 
think that the words ‘parties to .the suit’ 


‘can be limited.in the way suggested. The 
_Privy Council have more than once pointed 


out that a narrow éonstruction should not 


‘be ‘placed on the words of this section—the v 


object of the enastment being to check need- 
less litigation.” : 
On 'the same point wemay refer to Jahan 


“Chuinder Sirkar v. Beni Madhub Sirkar (2).. 


and A runachellam Chetty v. Maung San' 
"Ngwe (3). 

We are consequently of opinion that the 
learned Judge should have decided the 
question raised in this case’ under the pro- 
visions of s. 47 of the Civil Procedure Code. 
The obligation thrown upon the executrix 
to pay debts of every description before 
paying any legacy is perfectly clear. Section 
325 of the Indian Suecession Act 1865 only 


T what has álways been the law arid 


s. 361 of the same Aot makes it clear that 
a creditor ean compel a legatee who has 
been paid his legacy to refund. The re- 
spondent is the son ofthe executri* He 
isliving with her and he has no doubt been 
acting with her throughout and from their 
evidence as recorded by the Deputy Regis- 
trar it seems perfectly plain to us. that the 
executrix conveyed the property in question 
to the respondent and other property to her 


minor son and her minor daughter fraudu- , : 


Jently to defeat the appellants’ personal 
decree, and that she knew perfectly well 
at the timé she was conveying and the 
respondent knew perfectly weil at the time 
it was conveyed to him that tbe Ohettiars’ 
decree must besatisfled before any legacy 
mentioned in the Will was given effect to. 
In such circumStances as these, tbe Court | 
is not likely to press technical considera- 
tions so far as to work injustice. 

For these reasons, we allow the appeal, set, 
aside the order appealed from and restore 
the order of the Deputy R-gistrar. Ap- 
pellants are entitled to costs in, this Court 
and in the lower Court of three gold mohurs 


* each. 


ALN A. U Appeal allowed 
(2) 24 0. 62:1 C. WN. 36: 12 Ind. Dee (N. s.) 707. - 
(3) 83 Ind. Cas 550; 2 R. 163; A. I.R. 1924 Rang. 323, 
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LAHORE HIGH COURT. 
SEGOND OIVIL ApegíL, No. 271 or 1927. 
May 2, 1927. 

Present:— Mr. Justice Addison. : 


NAWAB-—DRFENDANT—APPELLANT 


xi TUR VETSUS e I - 
MUHAMMAD ALI AND oTHE2S—PLAINTIFES 


— RESPONDENTS. ES 

Punjab Canal Colonies—Offer by Government to 
grant lafids to co-sharers who relinquish their rights in 
villages—Relinquishment by  co-sharer to remaining 
co-sharer—Subsequent acquisition of land from Govern- 
‘ment by latter—Co-sharer relinquishing, whether entitl- 
_ed to restoration of his shares—Absence of such condi- 
. tion, effect of-—Customary Law (Punjab)—Guardian. 
and minor—Brother's righ to act as. guardian —Deal- 

ings beneficial to minor, binding nature of. 
Government offered certain squares of land in the 
Canal Colonies to those co-sharers of villages whoagreed 
‘to relinquish their shares to those who remained be- 
` hind. Three brothers relinquished their shares in their 
original village to the fourth brother and obtained 
lands from Government. The fourth brother got & 
square subsequently when other land became available. 
In asuit by two of the three brothers against the 
fourth for return of their shares in the village: 


Held, that the defendant was not bound to restore - 
the square which he received inasmuch.as there.was ' 


no condition that he would restore them if ever he 


succeeded in getting land from Government. [p. 123, 


col. 2. : : 
b dr the Oustomary Law of the Punjab, a mothér 
„or brother of a minor has the power to bind the 
minor by dealings with respect to his property which 
` are beneficial tothe minor. [ibid.]: 3 
Second appeal from the decree of the 
Additional District Judge, Amritsar, dated 
the 4th November, 1926. ; . 
Mr. A. R. Kapur, for the Appellant. . 
Mr. M. Khurshid Zaman, for the..Re- 
spondents. . 


. JUDGMENT.—Lal, Jalal, Nawab and 
"Muhammad Ali were four brothers of Punj- 
.garain in the Amritsar District. In 1915, 
Government offered certain squares of land 
‘inthe Canal Colonies on the condition that 
those co-sharers who took the squares re- 
linquished theirrights to the land in their 
original villages in favour of those who 
‘remained behind. This was in order to 
prevent.overcrowding and to increase the 
sizeof the holdings in the over populated 
villages, Laland Jalal for themselves and 
on behalf of Mubammai Ali, 


kanals of land and ‘to give up their rights 


in the joint khata, the share of each in it. 


. being just over 19 ‘kanals. Nawab agreed 
to remain at home and to have no share in 
‘the granted square, though he'was to get 
the 19 kanals of each of his brothers in the 
“original village. The mutation was.sanc- 
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who was a- 
minor, agreed to take a square of 300, 


128 


'tioned on the Ist of February, 1915, all the 
brothers except the minor. agreeing to it 
before the. Revenue. Officer. Accordingly 
a square was granted to the three ‘brothers 
other than Nawab. This means that "each 
of them got 100 kanalsot good canal irrigaf- 
ed land. : : d 

_ This state of affairs continued fora long 
time. Very much later, when other canal 
land becams available; Nawab also got 
a square. Thereupon, Jalal instituted a 
Buit against; him for the return of his 
original share of 19 ‘kanals or so in the 
original village, while Muhammad Ali, 
minor, instituted a similar suit. Both suits 


D 


were dismissed by the trial Court, but on . 


appeal they; were decreed by the Additional 
District Judge on the ground thatit was 
only equitable to restóre-the land,: seeing 
that Nawab had succeeded in getting a 
‘square for. himself. Against these deci-. 
sions these two second appeals -have been 
admitted. .- ll i ond 

. Lalistheonly brother who has not tried 
to get back. his, land in the original 
village. It appears to me that Jalal at 
least has no case. He gave up his 19 
kanals for valuable consideration. He.was 
: ey at the time. 
' by the transaction and it: might well h 

' been the case that Nawab Would never have 
:got à square. There was ho condition that 
if he did ever succeed in getting a square 


- he would restore the original shares of his 


brothers in. their native village, and no 
. attempt- has been made to .prove such a 
condition. I accordingly accept the appeal 
in his case and dismiss his suit with costs 
throughout. 

As regarddthe minor Muhammad Ali, I 
‘also am of opinion that his suit should be 
dismissed. "If he had been a minor govern- 
ed by Muhammadan Law, it is true that 
his brother or brothers, as de facto guardian 
or guardians, could not have. dealt with. 
his property. But the parties are Éoverned 
by agricultural custom and do not. follow 
Muhammadan Law. Under Oustomary Law 
the mother or brother has the power to 
bind a minor if she or he deals with his 
property for the benefit of the minor In 
the present case it is clear that the minor 
obtained ‘great benefit from the transaction 


‘in question and this was admitted by tee. - . 


learned Counsel who ‘appeared on. his be: 


half and who stated that it would not 


“be to the advantage of the minor to restore 
‘any portion of the third share iu the square 


He profited greatly ` 


E 
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which was granted in 1915. In these 
circumstances, I accept the appeal in his 


0333 also and dismiss the suit with costs 
throughout to be borne by his next friend, 
Ae NA Appeal accepted, 


— 
. 
r 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 47 oF 
1925 : 


July 19, 1927. 
Present:—Mr. Justice Ross and 
Mr. Justice Allanson. 
SHEONANDAN SINGH AND OTHERS— 
PLAINTITFS—ÅPPELLANTS 
versus 

Hon'sit Maharaja Bahadur 

KESHO PRASAD SINGH 

3 —DEFENDANT—RESPONDENT. 
` Landlord and tenant—Failure to realize rent for 12 
years—Rent-free title, whether created—Adverse posses- 


sion. f 
The mere failure of the landlord to realize rent 


for more than twelve years, in the absence of a denial 
onthe part ofthe tenant of the landlord's right to 
recover rent, does not put an end to the landlord’s right 
to realize rent and does not confer rent-free title on 


the tenant. [p. 124,col. 2.] i 
Appeal from the decision of the Subordi- 


nate Judge, Arrah, dated the 5th of Septem- 
ber, 1921, reversing that of the Munsif, 
Arrah, dated the 3rd of May, 19234 

Mr. Hareshwar Prasad Sinha, for the 
Appellants. 

Messrs. Nurul Hasan and Rajeswari Pra- 
sad, for the Respondent. 


JUDGMENT. 

Ross, J.—The plaintiffs are the appel- 
lants. They broughta suitfora declara- 
tion that, in the lands in suit which are 58 
bighas 2 kathas and 11 dhurs, they have got 
&n absolute right aud tbat the defendant 
has no right to realize rent in respect 
thereof.. Te allegationinthe plaint isthat 
these lands accreted to the village more than 
sixty or seyeniy years ago; tle plaintiffs’ 
ancestors took possession as trespassers ; 
and the lands came to be acquired 
by {he ancestors of the plaintiffs and 
the plaintiffs, and whatever rights and 
interesis the defendant had therein were 
extinguished. In para. 10 it is denied 

*that there ever was any relationship of 
Yandlord and tenant in respect of these 
lands between the plaintiffs and the défenq.- 
ant; and in para. 12 the plaintiffs claim- 
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ed to,be entitled to hold possession of 
these lands as absolute owners without 
payment of rent. The lands are recorded 
in the Record of Rights as kabil lagan and 
the plaintiffs as tenants. Thereafter, thera, 
was a proceeding under s, 105 in which 
rent was assessed. This was followed by 
two suits, one in 1915, for damages for use 
and occupation, and another in 1918, for 
rent, which were decreed and the decrees 
were executed. The plaintiffs alleged in 
their plaint that all these proceedings were 
fraudulent. The Munsif decreed the suit, 
but the learned Subordinate Judge revers- 
ed his decision and dismissed it, 


On behalf of the appellants it is contend- 
ed that the learned Subordinate Judge was 
wrong in saying that if the plaintiffs were 
absolute owners of the lands and not ten- 
ants under the Raj, they should have at- 
tempted to get their names recorded in the : 
khewat as proprietors; and it is contend- 
ed that the learned Subordinate Judge has 
misunderatood the case. The contention 
on behalf of the plaintiffs is that they 
have been in actual physical possession of 
the lands without payment of rent to the 
landlord and that a right has accrued to 
them over the lands without payment of 
rent to the landlord and that the landlord 
has lost his right to realize rent having 
failed to realize rent for more than twelve . 
years; and thatthe plaintiffs have acquir- 
ed a rent-free holding by operation of law. 
Reference was made to the decision in 
Taran Ghandra Ghosh v. Ganendra Nath 
Roy (1. The learned Advocate for the 
appellants points out that in jamabandis 
of the defendant the appellants are shown 
as in occupation of these lands as trespas- 
sers. Now, the mere failure of the landlord 
to realizs renteven for more than twelve 
years will not confer a rent-free title. A 
rent-free title can be acquired by adverse 
possession as was held in the case referred 
to, where it is said that if the first defend- 
ant more than twelve years before suit 
denied the landlords’ right toany separate 
rent from himand forcibly in assertion of 
his claim appropriated the entire crop and 
continued thereafter in possession, he 
would, although a tenant, have a right to 
hold theland as part of his original hold- 
ing and the plaintiffs’ suit would be barred 
by limitation. Now, in the present case, 
there is no allegation and no evidence that 


(1) 11 Ind, Cas. 30; 16 C. W. N. 235. 
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the plaintiffs ever refused to pay rent to 
the landlord orasserted in his presence a 
right to hold the lands free of rent. la 
no other way that I am aware of could 
they acquire a title to hold the lands free 
of rent except by grant. elt is said that 
they did not set up atitle as landlords, 
but para. 3of the plaint can have no other 
meaning. If, as isthere asserted, all the 
‘rights and interests of the defendant who 
is the landlord have been extinguished, 
the argument now advanced is not the case 
set up in the plaint ; and it is obvious that 
if the plaintiffs were in possession as tres- 
passers for more than 12 years, they must 
either have acquired proprietary right or 
a tenancy right. They repudiate the pro- 
prietary right and the only conclusion is 
that they are tenants and,if they are ten- 
ants, they areliable to pay: rent ; and the 
mere fact that they have noi paid rent for 
more than twelve years does not put an 
end to: the landlord's right to realize 
rent now. There is, therefore, no substance 
in, the contention that they have acquired 
a rent-free holding by operation of law 
even if ‘this contention were compatible, 
with the allegation in the plaint where 
the relation of landlord and tenant was 
expressly denied., 

The appeal is dismissed with costs. 

Allanson, J.—I agree. 

B. K.P. Appeal dismissed, 

A.N. A, 


CHINNATHUBAI PILLAI v. 


MADRAS HIGH COURT. 
Letrexs Parent APPEAL No. 293 or 1925. 
March 4, 1927, 

Present :—Mr. Justice Waller and Mr. 
Justice Madhavan Nair. 
CHINNATHORAI PILLAI—Pustntirr — 
APPELLANT 
versus 
M, R, GOVINDA RAO AND OT&8RS— 
DEFENDANTS — RESPONDENTS. 

“Madras Estates Land Act (I of 1908), s .26, cl. (iv)— 
‘Waste land'—Land uncultivated jor long time, whe- 

ther waste—Question of fact. 

To attract the provisions of s. 26, cl. (v) of the 
Madras Estates Land Act it must be shown that the 
land, at the time of the lease, was waste land and that 
the lease was given forclearing it and bringing it 
into cultivation. [p 126, col. 1.] : 

The question whether a piece of land is waste land 
or not must depend upon the circumstances of each 
case and the evidence given in it. [ibid.] 


125: 


Lettere Patent Appeal against the judg- 
ment of Mr. Justice Phillips, dated the 12th 
August, 1925, and passed in S. A. No. 831 
of 1924 reported as yl Ind. Cas. 377, pre- 
ferred to the High Court against the detree 
ofthe District Court of Ramnad at Madura in 
A.S. No. 853 of 1921, preferted against that? 
of the Courto? the Special Deputy Collector, 
Manamadura, in S. S. No. 185 of 1918. 

: Mn K. Rajah Ayyar, for the Appel- 
ant. i 

: Mr. T. L. Venkatarama Iyer, for the 
Respondents. 

JUDGMENT.--The plaintiff-respond- 
ent is the manager of the Peranmalai 
devasthanam. He instituted a suitto re- 
cover rent in respect of certain lands be- 
longing to the devasthanam which were 
granted on a permanent leaseat a favour- 
able rent by one of his predecessors. 
Exhibit II dated the 21st of January, 1900, 
is the perpetual cowle. The suit was re- 
sisted by the defendant-appellant on the 
ground thatit was barred by limitation 
under Art. 134 of the Limitation Act and 
that the lease was justifiable under s. 26 
of the Estates Land Aet, because it was 
granted for the purpose of bringing waste 
land into cultivation. Following Vidya 
Varuthi Thirtha Swamigal v. Balusami 
Ayyar (1) and other decisions of this Court 
the learned Judge (Phillips, J.) held, that 
Art. 184 did not apply to this case and that, 


GOVINDA RAO, 


| as according to these rulings the period of 


limitation began to run only from the date 
of the accession of the plaintiff trustee to 


. his office, he held that the suit is in time, 


He also held that the appellant is not 
entitled to rely on s. 26 of the Estates Land 
Act asinhis view it did not appear that 
the land in question was granted for the 
purpose of clearing and bringing “waste 
land of the estate into cultivation. 


In this Letters Patent Appeal preferred 
against the learned Judge's judgment his 
decision on the question of limitation, in 
view of the rulings of this Court and ‘of 
the Privy Council [see also Rama Reddy v. 
Ranga Dasan (2)] has not been questioned, 
'l'he.argument that has been prees d be- 
fore me is that the learned Judge's view 


(1) 65 Ind. Cas. 161; 44 M. 831; (1921) M. W. N. 449: 

41M, L. J. 346; 3U. P. L. R. (P.O) 62; 15 L. W. e 

30'M. L. T.66; 3P. L. T. 245; 48 Í. A 302; 26 C, W - 

N. 537; 24 Bom. L. R. 629; 20A.L. J.4975; ALR 

1922 P.-C. 123 (P. C2. ‘ 
(2) 96 Ind, Cas. 371; 49 M. 543; 28 L W, (57: 5 

L. J, 589; A, I, I, 1926 Mad, 769, HN 
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, definition." 
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that s. 26 of the Estates Land Act does not 
apply to this ¢aseis wrong. Onthis point 
the observations of the learned Judge are 
asefollows: “Although the lease 1iecites 
that'&his land was overgrown, that the 
irrigation source was out of repair and that 


the land was uneven, it does not appear - 


that the land was wasteland within the 
meaning of s. 26. I agree with the Dis- 
trict Judge that ‘bringing into cultivation’ 
means cultivating land which had not 


previously been cultivated or at any rate’ 


had not been cultivated for-a long period. 
The mere fact that land has been fallow for 


one, two or even forfour years cannot con- - 


stitute it as waste land within the meaning 
of that section. Otherwise land lying fallow 
for even one year would come within the 
We may say atonce that we 


agree with these observations. To attract 


those provisions of s. 26, cl. (iv)of the ' 
‘Estates Land Act relied on by the appellant, 


it must be shown that the land at the 
time ofthe lease was (1) waste land and 


- (2) that the lease was given for clearing it 


' and the 


and bringing itinto cultivation. What is 
“waste land” has not been defined in the 
Estates Land Act, nor are there any deci- 
sions on the point explaining its meaning. 
It appears to usthat the question whether 
a piece of land is waste land or not. must 
depend upon the circumstances of each 
case and the evidence givenin it. “In order 
to be described as “waste land" the land 
need not necessarily be immemorial waste 
land; but if it has never been cultivated, 
or at any rate has not been cultivated 
fora long period,it will come within the 
meaning of the term “waste land” used in 
the section. As we have already observed, 
in'any particular case the question will be 


whether, having regard to the circum- - 


stances of that case and the evidence 
given in it, it can reasonably be said that 
the land in question is waste land; if so, 
and iftlfe lease is given to bring such 
land into cultivation, then the landlord 
is justified “in assigning it on favourable 
rent. The question is essentially oneof 
fact for the lower Court to, consider on the 
evidence. In this ‘case the lower Courts 
have held that the land given on cowle 
unger Ex. II cannot be called waste land 
learned Judge has accepted 
the finding. There is abundant evidence 
to support this opinion. Exhibit lI-*itself 
furnishes valuable evidence on this point, 
It shows that the land must have been 


j 


-RAIOHUDDIN v. Walz BIBI. 


[104 I. O. 1927) 


under eultivation not very long ago and 
that there was a tank init which was 
once in good condition. The evidence. 
shows that up to 1895the land was under 
actual cultivation. The mere fact that the 
land lay fallow for about 5 years cannot 
constitute it as waste land within the mean- 
ing of the section. The lease is not sought 
to be supported on any other grouad. 
It, therefore, follows that the act of the 
plaintiff's predecessor in granting a per- 
manent lease of the devasthanam lands on 
favourable rent is not binding on his 
successor and he is, therefore, entitled to 
recover the rent claimed from the defend- 
ant. 

We dismiss this Letters Patent Appeal 
with costs. 


V. N. V. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 216 
oF 1925. ° 
July 13, 1927. 
Present:—Mr. Justice Caming and 
Mr. Justice Cammiade, 
RAICHUDDIN AND OTAERS—DEFENDANTS 
— A PPRLLANTS Ri 


Versus , 

Srimati WAIZ BIBI Piaintirr, HAMID 

ALI AND OTAERS—DEFENDANTS— 
: RESPONDENTS. 

Muhammadan Law—Gift—Doctrine of mushaa— 
Validity of gift—Question of mixed law and fact— 
Second appeal—New plea. 

The question as to whether a gift is void under the 
doctrine of mushaa is a mixed question of law and 
fact and cannot be raised for the first time in second 
appeal. [p. 127, cols. 1 & 2. 

Ibrahim Goolam Ariff v. Saiboo (1), followed. 


Appeal against the decree of the Subor- 
dinate Judge, Second Court, Chittagong, 
dated the 8th of September, 1924, modifying 
thatof the Munsif, South Rauzan, dated thé 
30th of June, 1923, 

Babu Narendra Kumar Das, for the Ap- 
pellants. 

Babu Chandra Sekhar Sen, for the Re- 


spondents. 
JUDGMENT. 

Cuming, J.-—This appeal arises out cf 
asuit for a declaration of the plaintiff's 
raiyati title and for recovery of possession 
of the lands described in the schedules to 
the plaint The case of the plaintiff was 
that the: lands had been gifted to her by 


[104 1, 6. 1957]. 


: her mother Hadya Bibi by maans of a 

hebanama. The case of the defendant was 

a denial of the plaintiffs title» 
The first Court decreed the. 


title in kayami mokarrawi right to plot (ka) 
measuring 122 gundas and to tte disputed 
land described in schedule 2 was declared 
gnd,she was to‘ get ejmali possession of these 
lands with the defendants. Defendants 
Nos. r (ka), L (kha) and 1 (gha) appealed to 


the Districts Court and there was also an 


appeal by the plaintiff. The District Court 
ordered the decree of the first Court to be 
modified to.this extent that the decree 
should be for exclusivé possession of the 
landsof echedule.2 of the plaint; and in the 
other lands the decree made by the first 
Court to the extent of the plaintiff's share 
for ejmali possession with the defendants 
was to stand. Neither of the lower Courts 
determined the question of the plaintifi's 
share in 121 gundas land in which: she was 
io get ejmali possession with the other de- 
fendants. Defendants Nos. | (ka), 1-(kha), 1 


(ga) and 1 (gha) have appealed to this 


Qourf. . 


The appellant have raised three pointe; 


first of all; that the gift of an, undivided 
share is bad as it offends- against: ‘the 
Muhammadan doctrine of mushaa, secondly, .- 
‘that it is neither alleged nor proved that , 
the gift was accompanied by delivery: of ' 
possession, dnd lastly, that the decree of 
the lower Appellate Court is in vague 
terms and that the lower Appellate Court 
should have determined the question of 
'ghare. >~ 

- With regard to the first point, the respond- 
ent contends that the question of mushaa is 
‘a mixed question of law and fact and. it 
cannot be raised for the first time in second 
‘appeal. Hə draws our attention to the 
-ca3ə of. Ibrahim Goolam Ariff v. Saiboo (1); 


a décision of the’ Privy Oouncil in which’ it’ 
has been pointed out that the doctrine of 


mushaa is entirely unadapted to a pro- 
gressive state of society and that it should 
be confined within the strictest, 
The respondent, I think, is quite correct in 
her contention: 
ther the gift was bad as it offended -agiinst 


the doctrine of mushaa is a nixed question . 


of law and fact. It is possible in certain 
circumstances, for instance where the gift 


(1) 34 1 7.167; 355 C. 1; 4 A. L. J. 572; 110. W:N.. 


973;-9-Bom, L. R 8/2; 17 M. L. J. 408; 6 O. L. J. 695; 
2 M. L, 479; 4L, B. RM QNO) 
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plaintiff's - 
suit in a modified form. The- plaintifi’s 


rules. - 


The question as to whe- 
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is mede to a co- dise it does not offend 
against the doctrine of mushaa. "That being 
$0, it is not open to the-appellants to raise 
what is clearly a mixed question of law and 
fact for the first time in second àpefeal. . . 
: The next point argued by the learned 
Vakil-for the appellants is that it is neifber 
alleged nor proved that the gift was acecm- 
panied by delivery of possession. On tbis 
point there isa definite finding of the first 
Court that the necessary formalities bad 
been complied with.. That Court described 
those formalities as being a’ declaration 
of the gift by.the donor and acceptance. of 
the-gift by the donee and delivery of such 
possession as the subject of gift is suscept- 
ible. This finding has not been set aside 
by the lower Appellate Court. Both these 
points are, therefore, design against the ap- 
. pellants. e 

There remains .now tbe last remaining : 
point that the lower Appellate Court should 
have determined the share of the plaintiff. 
The respondent is equally of opinion that 
the lower Appellate Court should have 
determined the share of the plaintiff. The: 
case will, therefore, be remanded to the. 
lower Appellate Court and the lower Appel- 
late Court will pass its decree after it has 
determined the share of the plaintiff i in the `’ 
124 gundas plot. - 

‘The plaintiff-respondent is entitled to, 
her costs in this Court. . 

Cammiade, J.—I agree. , 
-ANA Case remanded, 


- LAHORE HIGH COURT. 
Civiu MiSoELLANEOvS PETITION No. 601 
or 1926. 3 
July 1, 1977. l - 
Present: —Mr.. Justice Bréadway and 
Mr. Justice Bhide. 
R. B. LL PANNA LAL, CONTRACTOR, 
R AMBALA—PRTITIONER, 
: versus 
Tat COMMISSIONER OF INCOME; TAX, 
PUNJAB, LAHORE —RE3PON, ENT.. 

Incdme Tax Act (XI of 1922), s. 66 (2)—Aceounts < 

for assessment, year not separable—Assessment eut flat 
*rate without opportunily of rebuttal to assewee— 
Reference to High Court—Question of law. 

Whether in the case of a contract spread over a num- 
ber of years whenaccounts for the year under assessment 
cannot bo separated, the Income Tax Officer is legally 
jus tified b inassessing pront at the standard pate wi ithout, 


4 
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informing the assessee ofthe information or evidence 
oh which the rate i. based and without giving any 
opportunity to produce evidence in rebuttal, is a 
question of law within the meaning of s. 66 (3), Income 
Tax Aet. [p. 129, col. 2.] 

Petitien under s. 63 (3) of theIncome Tax 
Act, praying that the Commissioner, Income 
Tat Punjab, be required to state a case and 
refer it to this Court for decision. 

Lala Sardha Ram, R.S.,for the Peti- 
tioner. 

Mr. J. N. Aggarwal, for the Respondent. 

ORDER. 

Bhide, J.—The petitioner, R. B. Panna 
Lal, a contractor of Ambala, was assessed 
to` income-tax for the year 1924-25 in 
respect of certain contracts which com- 
menced in 1922 and were finished some 
time in 1924. The petitioner produced 
his accounts, butthe accounts for thé year 
1923 (which ‘was the accounting year for 
the purposes of the assessment for 1924-25 
could not be separated. The Income Tax 
Officer also considered the accounts.to be 


unreliable. He, therefore, "assumed profit 
at the standard rate of 10 per cent.” for 
the purposes of his assessment. An 


appeal was .preferred to the Assistant 
Commissioner who had the accounts re- 
examined. The Assistant Commissioner 
also found thatthe accounts for theyear 
1923 could not be separated. The assessee 
showed receipts and expenditure amount- 
ing to Rs. 2,57,946and Rs. 2,54,775, respective- 
ly, during the entire period of the con- 
tracts anda net profit of Rs. 3,171 only. 
The Assistant Commissioner, however, 
considered items of expenditure amounting 
“to Rs. 31,864 to be of a suspicious character 
“as they were'not supported by any details 
in the assessee's "books of original entry”. 
Thee assessee produced certain other 
books giving details in respect of some 
of the larger items, but these books 
were produced only at a late stage and 
after several, adjournments. If the items 
amounting to Rs. 31,864 were excluded 
altogether the contracts would have shown 
a profit of I4 per cent. The Assistant 
Commissioner concluded as follows:—“In 
any case it is impossible to ascertain from 
the ‘asgessee’s accounts what. the income 
has been for one year and I, therefore, 
agree with the Income Tax Officer that 
the only way of ascertaining it is to. 
apply the usual rate of 10 per cent. on the 
.total payments received." 

The petitioner then applied to the Com- 
missioner of Income Tax fora review-and, 
e . . 
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in the aljernative, prayed that certain 
points of law may be referred to this 
Court unders. 66 (2) of the Income Tax 
The Commissioner held that the 
points raised were questions of fact and 
not of law and, therefore, declined to make 
any reference. The petitioner has now 
applied under s.66 (3) of the Act for the 
issue of a mandamus to the Commissioner 
to refer the following alleged points of 
law tothis Court for decision, viz: —(1) 
whether the Assistant Commissioner was 
legally justified in assessing the petitioner's 
profits at a standard rate of 10 per cent. 
on theadvancesreceived during the calendar 
year 1923 on the ground that the accounts 
for that year could not be separated; (2) 
whether the Assistant Commissioner has 
erred in law in holding items of expendi- 
ture amounting to Rs. 31,864 as inadmissi- 
ble merely because no details were given 
in full in the cash book. 

It will appear from the order of the 
Assistant Commissioner referred to above 
that the second point does not really 
arise at all. It is true that the Assistant 
Commissioner was inclined to con&Bider 
items of expenditure aggregating to 
Rs. 31,864 as suspicious, but he did not 
base his decision to assess the profits at 
the standard rate of 10 percent. on that 
ground, The decision was merely based 


‘on the ground that the accounts for the 


year 1923 could not be separated. So the 
only point which requires decision is 
No. 1 stated above. The Commissioner of 
Income Tax apparently treated this as a 
question of accountancy and not of law. 

On behalf of the petitioner it is urged, 

on the other hand, that the question is one 
of law and not merely of accountancy. 

The following authorities were cited in 
support of the contentions: In re Bishnu 
Priya Chowdhurani (1) and M. Sankar Iyer 
v. Commissioner of Income Tax, Madras 
(Reports of Income Tax cases by P. R. 
Shrinivasan, Vol. I, page 395). In the: 
former case the assessee had declared that 
he had no bastu income, but his statement 
was disbelieved and his bastu income was 
assessed at Rs. 1,528-6-4 at the rate of 24 


“per cent. on the gross rental, without there 


being any evidence to show that the aesessce 
had, as, a matter of fact, derived any bastu 
income. It was held that when the assessee 
had declared that he had no bastu income 


mu 79 Ind. Cas. 305; 50 O. 907; A. I. R. 1924. Ca], 


[104 E- O. 192} SEORÉČARY OF ŚTATE dor INDIA t. AMULYA CHARAN BANHRIEE, 
' calls the ‘usual’ rate of 10 per cent, for the 


at all, it was for ‘the Income Tax Qfficers 
to prove that he had.any such income 
but not for him to -prove the reverse. 
The question whether, in, the absence 
of any reliable dataas to the income: of 
an assessee from a certain source, the’ 
Income Tax Officer is justified in making 
an assessment based on a formula’ which 
had. been found: in -practice génerally 
applicable was referred to the High Court, 
but-nó'opinion : was expressed on it as the 
other. point was considered sufficient for 
disposal of -the reference. In Sankar Iyer 


v. Commissioner “of Income ‘Tax, Madras, . 


the-assessee's accounts were held to be 
unreliable: ‘and his income was assessed at, 
a certain figure by the Income Tax Officer 
without any-materials before him. Oa appli-’ 

cition by the -assessee, the High Court 


directed the Commissioner to state a case - 


for the determination of the following 
question "whether in cases where the Ia- 
come Tax Officer is not prepared to act on, 
. the accounts produced or the statement or 
evidence of the assessee,; he can assess with- 
out-any-evidence on the'record, or whether 
he is botind to inform the assessee as to how, 
he proposes; to assess: him and the informa- 
tionon which he’. proposes to act and^to 


call- evidence 89 as to .àllow.the-assessee ' 
an opportunity of showing that such in-' 


formation .or:evidence- is incorrect: and: 
oughtnotto beacted.upon.". . 

It will appear’ from“ the’ above-that the 
facts.in both the. cases. are distinguishable. 
In the- present case the asse8see ‘does: ‘not: 
allége „that he derived no income’‘at all 
from any contracts; nor does ‘the ‘assess-, 
ment proceed definitely.on the ‘ground that 
the accounts were. unreliable. The Assist- 
ant Commissioner 
rate for the assessment merely. because 
no separate accounts were available for the 
accounting year: This was apparently due 


to the manner in which the accounts were ' 


kept. The Income -Tax Officer has pointed 


.out,.for. instance, that expenditure in res- ' 
pect of certain items: for two' years was” 


lumped together, (for ‘example, motor hire, 
cartage etc.) in a single item.. As the as-- 


sessee failed to produce correet'and com-- 


plete accounts forthe accounting year; it 
seems to me that it was open to the. Income 
Tax Officer to make anassessment to the. 
best of hisjudgment (vides.23 read with: 
s. 1l of the Income Tax Act). : 
The Assistant :Commissioner, however, 
gives no. reasons for: adopting what he 


9 


adopted ‘a standard ` 
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purposes of the assessment, apd it. is not 
known how .that rate was arrived at. , The 
ruling in Sankar Iyer-y. Commissioner of 
Income Tax, Madras, referred to above seems 
to support the contention that the peti- 
tioner ought to have been given an oppor-e 
tunity of rebutting the evidence or infor- 
mation on which the rate was based. On 
behalf of the Commissioner of Income Tax 
the decision’ of this Court in Oase No.. 665 
of 1925 (printed at page 45 of the Income 
Tax “Manual, Vol. 11) was referred to in 
support of the assessment at a flat rate; 
‘but in that’ case the flat rate was apparently 
based upon.a consideration of the dealings. 
In my view, the following point of law 


.emerges for decisicn in the circumstances of 


this case:— 

" Whether in the case of a contract 
spread over-a number of years when ac- 
counts for the year under assessment can- 
not he s3parated, the Income Tax Officer is 
legally justified in assessing profits at a 
flat rate without informing the assessee of 


` tbe information or evidence on which the 


yate is based and without giving bim any 
opportunity to ‘produce evidence in re- ` 


,buttal?"-- 


I would, accordingly; accept the petilion 
and direct: the 
‘Tax to state the case-and referthe above 
point of Jaw to this Court for decision. 
Costs: will-follow the event, 

Broadway, Jd.—I concur. 

RB. b. Petition accepted. - 

A.N. A, ` E : 


——— 


CALCUTTA HIGH COURT. 
APPEL From ORIGINAL DEOREE No. 194 ° 
| oF 1925. : 
. June 17,1927. . 
Present:—Mr. Justice B. B. Ghose and 
'"" Mr. Justice Roy, e < 
roe SECRETARY or STATE ror INDIA 
-ın COUNCIL—Oppositre Partr— 
APPELLANT. f . 
i i veTSuS ` 2 
AMULYA CHARAN BANERJEE. AND 
.oOTHERS— OBJECTORS —RESPONDENTS.* 
' Land Acquisition—V aluation of land—Impossibility 
of exact valuation —Award relating to adjacent lands, 
‘evidentiary value of—Acquisition for particular ptr- 
pose—Use for other purposes, legality of—Calsutta 
Municipal Act (III of 1899), s. 557 (d)—Presump- 
tion—Evidence as to actual rent—Rebuttal of pre-- 


, sumption—V aluation of land, in .Caleutta— Twenty © 


years rack-rental, + 


Oommissioner of. Income ^" 


e 


, valuable evidence in 


ior the Respondents. 


l Roy, 


ý * . 
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The presumption arising under: 

Calcutta Municipal Act, may be 

Jaimants showing that the rents actually paid at the 
time -when the assessment was made were really 
higher than what the Corporation officials entered in 
their books. [p..131, col. Br : - : 

In Cafoutta and its suburbs the number of years 


taken in capitalising upon a rack rental is usually 50, 
[p. $31, col. 2.] | f 


In all valuations 


s. 557 (d) of.the 


: judicial or other there must be 
room for inferences and inclinations of opinion, which, 
being more or less conjectural, are diffieult to reduce 
io exact reasoning or to explain to others  [ibid.] 

Secretary cf State for Foreign Affairs v. Charles- 
worth, Pelling and Company (1), relied on. 

Prices given by a Collector to persons whose lands 
have been acquired and who have accepted them are 

ascertaining the market value of 
adjoining lands. |p. 137, col. Die ee pir 

Secretary of State. for India v. India General Steam 
Navigation & Ry. Co. (2), followed. 

A. Municipality is justified in using acquired land 
for any purpose for,which the Statute authorises it 
to useland,although the land was professedly taken 
Tora particular purpose. : [p. 133, col. 1.] .. ; 

Luchmeswar Singh v. Chairman, Darbhanga Munici- 
pality (3), relied on. H À Mai 

Appeal against the decreeof the Special 
Land Acquisition Judge, 24-Pergannas, 
dated, the luth of June, 1925," ` 


Babus Dwarka Nath Chakravarti and | 


Surendra Nath Guha, for the Appellant. 
.Messrs. Sarat Chandra Bose, Surendra 

Madhab Mullick (with him Babus Dhiren- 

dra, Kumar Roy and Krishna Lal Banerjee), 


JUDGMENT. 


J.—This appeal is by the Becre- 


tary of State for India and against’: the 


- decision of the Special Land Acquisition 


Judge of the 24-Pergannas in a reference 
made to him under s.18 of the Land Ac- 
quisition Act of 1894.. The land iri question 
isa small plot of land 10 cattas 10 chataks 
and 16 square feet in area situate near the 
Kalighat Temple. It may be mentioned 
that though there was a controversy in 
the Court below as to the actual area, it 
is not now disputed that the area is as 
stated above.* The acquisition was made 
at the instance of the Calcutta Corpora- 
tion. The Collector awarded to the owners 
for the land and. the structures on ita 
sum of Rs. 81,675. This was based on the 
annual assessment of Rs. 3,267 borne on the 
assessrhent Register” of the Corporation. 
Tbe claimants demanded Rs. 1,27,000 
(Rs. 20,000 forthestructures and the balance F 
for-the land the value being estimated at 
Rs 10,000 rer catta). The learned Judge has 
made an award of Rs. 1,09,0C0. He valued 
the structures at Rs, 20,000 and ihe balance 


. D 


rebutted by the - 


SBORETARY OF STATE FOR INDIA V. AMULYA OHARAN BANERJEE, - [104 I. ©, 1927] 


he. allowed for the land. From this deci- 
Sion the Seeretary of State for India has 
appealed and the claimant respondents have . 
filed eross.cbjections which they value at.. 
Rs. 18 000. 2n 

The land in. suit has to its north the 
Kalighat Temple Road, and on its west lies’ 
the main Kalighat Road. ` On the south is 
Kalighat lst Lane which leads to the main 
Temple. gate. It appears that for some 
time before there were schemes for improv- 
ing the area surrounding the temple and 
this particular bit of land was also the 
subject of discussion’ in connexion with 
the scheme of improvement. The struc- 


‘tures were-let’out by the owners to tenants 


who catered to: the large numbers of 


. Pilgrims visiting the Kalis temple by pro- 


viding them with food and shelter and thé 
articles. necessary for their devotional pur- 
poses. The Corporation decided first to 
widen ihe: Kalighat lst Lane. The de- 
claration was made on 9th February, 1914, 


‘and by November, 1914, the lane was ac- 


tually widened and paved to the extent of 
20 feet. For some reason or other a strip 
of Jand was left vacant between the land 
in dispute and the paved Kalighat Jet 
Lane. * It appears that the Corporation put . 


“up a fencing as well. On the 16th Feb- 
` ruary, 1914, there was a declaration for the 


acquisition of land east.of this land in suit 
for constructing a. new road. In August, 
1914, there was a proposal to acquire the 
disputed land as surplus land of the pro- 
posed road to the east. There were objec- 
tions from various people and the proposal 
seems to have been given up. In Febru- 
ary, 1915, the Corporation proceeded to lease 
out the: strip of land between. Kalighat 
ist Lane and the land in suit now. The 
bids were taken by  Messrs. Mackenzie 
Lyall & Co.,in auction. lt appears that 
the bids went up very high and as far as 
I can judge suspicions were aroused and 
the matter was dropped. Thereafter in 


May, 1915, it was decided to construct a 


colonnaded dharamsala. on the site of the 
land in suit and this was followed up b 

a declaration of 9th September, 1915. The 
acquisition in question has been made 
under this declaration. The delay in push- 
ing on.the scheme is due to the fact that 
the owners (the claimants here) tried un- 
Successfully to restrain the. Corporation 
from making the acquisition by a suit 
which they carried to the Privy Counci], 
The acquisition proceedings were. renewed 
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after this litigation in 1924 leading up to 

this appeal  . a | 
Another fact which should be mentioned 

is that the assessment of 1915 on which the 


Collector's award is based was disputed- 


at the time when it gas made and we, 
“have the strange spectacle of the owners 
claiming that the assessment should be 
higher and the Corporation holding that 
fhe rents had been pushed purposely in 
view of the proposed acquisition, The 
. Municipality decided that the correct assess- 
ment should be the figure on which the Col- 
lector has based his award. , ' . 

The presumption arising out of s. 557 (d) 
of the Calcutta Municipal Act cannot be 
said to be strong in the above circum- 


stances of the case and has been, it might" 


be said, rebutted by the claimants showing 
that the rents actually paid at the time 
when the assessment was made were really 
higher than what the Corporation officials 
entered in their books. Evidence was given 
that.the annual assessment should have 
been R:. 4,584 being. the annual rents ac- 
tually payable instead of Rs, 3,267, The 
‘learned Judge seems to, have ‘had jis 
doubts whether the actual rent amounting 
‘to Rs. 4,584 was ever realised. The difer- 
ence between the figures appearing in the 
books of the Corporation and thej figures 


given by theclaimants may be said to be. 


due mainly, to the increased rents realisable 
under three kabuliyats. Two of these kabuli- 
yats were obtained in September, 1914, and 
the third a little earlier. These kabuliyats 
were thus obtained at a time when the 
. project for acquisition of this plot was 
already under discussion. We are not 
satisfied that these rents were actually 
realised and we do not think, therefore, 
that this can be very satisfactory basis for 
ascertaining the actual market value of the 
and. There is another difficulty, and it is 
this, that if the statutory basis afforded by 
' & 557 (d) of the Calcutta Municipal Aet is 


given up, then the claimants cannot insist . 


on taking 25 years’ purchase of the annual 
- value, The contention of the learned Gov- 
ernment Pleader that the rental should be 
capitalised at 20 years’ purchase seems to 
be of some weight. Questions of selami 
were raised and it was also asserted that 
the tenants paid taxes over and above their 
rents. Deductions, on the other hand, have 
to be made on account of the collection 
charges and.also loss by vacancies and loss 
by. the accidents of non-realisation, The 
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learned Advocate appearing for the claim- 
ants urged: that they are ,entitled to 25 
years’ purehase because of the position of 
the land and in this connexion, he, has 
referred to':the fact . that the assessment of 
the Corporation in 1921-1922 shows that the 
rents had increased by that time to Rs 4,910. 
The evidence of the rents payable or paid 
shows, however, that they were rack-rents 
and it is doubtful whether the claimants 


- are entitled to 25 yeara’ purchase. In Cal- 


cutta and its suburbs the number of years 
taken in capitalising upon a rack rental 
is usually 20. The Judge's award works out 
at 25 years’ purchase on a rental basis of 
Re. 4,360. . g 
The claimants examined an espert Mr- 


Shrosbree, at one time the Ohief Survey” 


or and Valuer of the Calcutta Improvement 
Trust. He divided the area into 4 belts, 

(i) one abutting on Kalighat Lane, 

(2) second, abutting on Kaligha: Road, 

(3) third, abutting on Kalighat Temple 
Rad, - MEL 

(4) rest or the balance, S s < 
and gave different valuations for the 
different, belts. The learned Judge seems 
to have accepted this method for valuing 
the land but was of opinion that 
Shrosbree's estimate, was exaggerated. He 
has reduced Mr. Shrosbree's figures with 
the result that his award is a reduction of 
Mr. Sifrosbree's valuation for the land by 
about 23 per cent. The learned Govern- 
ment Pleader argues, therefore, that the 
learned Judge's decision is arbitrary. 

The learned Judge has himself remark- 
ed that it is impossible-to determine an 
exact valuation. Their Lordships of the 
Privy Council observed in Secretary of 
State for Foreign Affairs v. Charleswerth, 
Pelling and Company (1) that” in all 
valuations judicial or other therə must 
be room for inferences and inclina- 
tions of, opinion, which, . being more 
or less conjectural, are dilficelt to res 
duce to exact reasoning or to explain to 
others. The learned Judge's idea seems 
to -have been that the valuation claimed 
by .the owners on the rental basis was 
pitched too high and that Mr. Sbrogbree’s 
valuation left a margin for reduction. The 
exact. exposition of reasons for the conclue 
‘sions arrived at by the Judge are not fogth- 
coming. .We have to sse if the valuation 


(1) 238. 1; 23 L A, 121; 8 Sar. P, 0, J. (P. 0) 


* 


Mr. 


. pé 
evidence, ^ ^ ` 


. The value of the structures on the land 
has been found to be Rs. 20,000. This is 


“mot disptted. ' Thé land falls conveniently 


into. belts by reason of its situation and 
the ĉase has been argued by both sides on 
that footing. The strip of land abutting 


`> on the Kalighat Road 55 feet by 32 feet has 


to“be considered first for we have positive 


. evidence here, which can lead us to make 


,& fairly correct valuation. There is a sale- 
. deed of 1907 which shows that 3 chattaks cf 
land on the Kalighat Road was sold there 
ata rate which works out at Rs. 7,830 per 
catta. This bit of land lies 180 feet fur-: 
ther north. Forthe claimant it. is argued 


. that the assessment book at the Corpora- 
. tion’ in 1915 shows that the rent realised: 


from this property rose to Rs. 119 per 
annum.and on a calculation of area ard 
giving. 25 years’ purchase. it is contended 
that the -valuation of Rs. 19,000 as deposed 


to by Mr. Shrosbree per cattais not extrava- . 
gant, It appears, however, that even after 


‘the. declaration, sales of lands in the neigh- 
bourhood (Exs. 21 and 22) fetched about: 
Rs. 7,800 per catta.. For the Becretary of 
State reliance is placed on the awards 
made when the Kalighat Lane was widened. 


. They average from Rs. 5,000 to Rs, 8,000 


per catta. The learned Judge rejected them. 
He was in error in thinking that* the 
Collector cannot rély on his own admis-. 


sion. in these awards. They are prices. 


which were given to’ people whose lands 


were acquired and who accepted them and, : 


-therefore, they are valuable evidence in as~ 
certaining the.market value of the property 
in suit. This wasso held by this Court and 
the judgment of. this .Court was approved 


“by their Lordships of the Privy Council 


in Secretary of State, for India .v. 
India General Steam Navigation &.Ry., 


Co. (2. Now, we have the fact that. . 


just across the lane. the Collector 
awarded Rs. 8,000 per catta for a plot which 
also..abutted on the lane as well as also 


'.on.tbe Kalighat Road. The learned Gov- - 
, eroment -Pleader asks us to rely on.the- 


award made for this corner plot. It is 
unquestioned, however, that .the land in 
suit is better situated and, as the Judge has 
obser zed, i 


(2) 4 Ind. Cas. 448; 36 C. 967; 10 O. D. J. 281; Íl 


Bom. L. R. 1197; 14 O. W. N. 134; 19 M. L. J. 645; .36 
L A 200 (P. O.). $4 NES . 


SEORETÁRY OF STATA- FOR INDIA v. AMULYA CHARAN BANERJEE. - 
made by him is consonant with any reliable ' 
B e x 7 


' per catla. 


‘by the strip of 
left vacant by the Municipality, thought 
‘that Rs. 12,000 a catta would be a fair 
market. value for this portion. The con- - 
-tention of the learned Government Plead- . 


"the - pilgrims, 


‘pose. 


it :is unique with three main. 


(104 1. C. 127] 
thoroughfares round it by which pilgrims 


may goto the Temple. The learned Judges ` 


award, therefore, for this strip at Rs, 10,000 
per catta-is not unreasonable, - 
Then comes the strip on the Kalighat 
Temple Road 82 feet* 23 feet. The Judge 
has awarded Rs. 8,000 per catta for this 


.bit. This is not challenged by the learned 


Government Pleader. Admittedly the situ- 


ation of this strip is somewhat inferior. 


and Rs.- 8,000 a catta is consonant with the 
evidence referred to above. The award of 
the Judge for the 4th strip with ‘an area 
of 2,445 square feet at the rate of Rs. 5,000 
a caita (to be found on page 82 of the 
printed paper- book) has not been challeng- 
ed by either party and may be accepted. 
There remains the strip of land 105 


-feetxlo feet situate on the side of the 


Kalighat Ist Lane. The Judge allowed for 
this portion at the rate of Rs. 129,000 per 
catta. Mr. Shrosbree valued it at Rs, 20,000 
The learned Judge, while hold- 
ing that Mr. Skrosbree’s valuation was 
based upon a future scheme of development 


. and not'on the present disposition of.the 


lands and while being of opinion that the 
land was: cut off from the Kalighat Lane 
land 5 to 7 feet wide 


er ie that it is really the back ‘land of 


‘the entire plot of 10 cattas and odd. It 
- appears thate there were tin sheds on this 
:portion which were used as kitchens for . 
The widening of the Kali-. 


ghat Ist Lane and the prospect of anew 


- road on the east, however, placed it in'a 


very ‘good position, It is urged on behalf 


‘of the claimants that the Corporation hav- 


ing acquired land on the south for-widen- 


ing the Kalighat ist Lane.are not entitl- . 


ed to use any portion for some other pur- 


It is contended that the claimants: 


have the right of abuttal on the Kalighst - 


lst Lane and itis mainly on this ground 


that tne cross-objections were pressed:be- ' 


fore us. It was said that they had a right 


' of. passage on to the lane before and they 
‘did not move any further in the matter 
-because they expected that their land on 
-the ‘south would in the ordinaiy course of . 


things abut on the widened Kalighat Lane 
which leads to the main entrance to the 
temple: i 


The English Law on the subject: wag-- 


.. 


- referred to. That law seems to be thatafter ` 


[104 1, 0, 1927) - 


acquisition the new owners have the ordi- 


' nary. rights of proprietors and may use 


their lands .as they think fit for any pur- 
pose which -does not infringe the rights 
of others and is not inconsistent with the 
purposes. sanctionedeby the Statute under 
which-the lands have been taken, There 
are, however, restrictions in the English 
Law which do not find ' place in our law. 
The learned Government Pleader has quoted 
the‘case of Luchmeswar Singh v. Chairman, 
Darbhanga Municipality (3). The point was 
not raised in controversy but there are 


observations in the judgment of this Court. 


thata Municipality, is justified in using 
the land for any purpose for which the 


Statute authorised it to use land although 


not. for which it was professedly taken. 
The land in the above case was acquired 
for a public ghat but the Municipality 
made .a ghat upon a part and used the 
rest for a market. The difficulty in the 
present case has arisen because of the 
piecemeal acquisitions of bits of land in 
the. neighbourhood. The portion in ques- 
tion here was back land but suddenly oc- 
cupied a prominent position by reason of 


,acquisition round it. It was known that 


. this land was going to be acquired. The 
'claiciants may say, however, that they are 


entitled to the advantage their land was 
placed by the acquisition round it. The 
Municipality delayed in acquiring the land 


and there was the possibility that the’ 


. Municipality might not have proceeded 


with the acquisition of the, land in suit. 


The cireumstances of the case might again 
justify the proposition that the owners 


| would get a right of passage to the land 


. hand, 
. some public purpose. 


8 Ind. Dec. (x; $.) 67 (B. O.) 


, ,some such. purpose. 
“by the owners that they would have the 


‘tion abutting on 


but the Municipality might, on the other 
use the strip they left vacant. for 
They might for in- 
stance use it fora stand for carriage or 
It cannot be said 


right of abuttal all along the lane.’ With 
a passage they might still be able to utilise 
this portion to good purpose but the por- 
tion would not be the’ excellent position 
they contemplated. I think, taking into 


consideration all the. circumstances.of the. 
‘ease, it might be said that they would. be 


in no worse position here than their posi- 
: the Kalighat Temple 
Road. We think, therefore, that it would be 

(3) 18 C. 99 at p. 101; 17 I. A. 90; 5 Sar. P. Q: 3. 564; 


D - = MERE 
A " 


E. K. DEB 9. N. L. OROWDEURY. ris € 


138 * 


fair to allow Rs. 8,000 a catta for this por- 
tion. This reduces the valuation ofthe learn- 
ed Judge for this portiog ‘by Rs. 8,833-04. 
The total valuation for-the land thus comes 
to Rs, 80,045-13-3. .To this should ke add- 
ed Rs. 20,000 for the structures. ` The-total 
award then will be Rs. 1,000,45-£3-3. - The 
award: of the learned Judge will be modi- 
fied accordingly and the appeal allowed 
in part with costs proportionate to suc- 
cess. The claimants are, of course, entitled 
~to the statutory allowance and interest as 
provided for in the Act. EN ma 
The cross-objections are dismissed. 

.B. B, Ghose, J.—I agree.: i 

„A N. A. Appeal allowed in part : 

: Cross objections dismissed. 


_ 
1 


RANGOON. HIGH COURT. , 
Firat -Crvis APPEAL No.‘ 123 or 1926. 
March 28, 1927. ar 
Present:—Justice Sir Benjamin Herbert 
Heald; Kr., and Mr. Justice Ounliffe. 
^... K.K. DEB-APPELLANT 
s versus - f 
- N.L. CHOWDHURY— RESPONDENT. - 
Civil Procedure Code (Act V of 1908), O.-XXI, r. 26 
— Execution of deeree—Concürrent. execution | in 
different Courts, legality of. us e 
‘Phere is nothing in the Code of Civil Procadure 
which prohibits a Court which has passed a decree 
from sending it for exscution to two Courts at the 
same time. [p. 134;col.2.] ' E 
Maharajah of Bobbili v. Narasaraju Peda (L), ex- 
lained. . z 
"The Court which passed the decree retains control 
of the ‘execution proceedings even after it has trans- 
ferred the décree for . execution to another Oourt. [p. 
138, col. 1] > 
Mr. Antlesaria, for the Appellant. 
Mr. K. C. Bose, for the Respondent. 


JUDGMENT.: . o 
Heald, J.—In Suit No, 20 of 1916 in the 
District Court of Akyab respondent obtained 
ex partea money-decres for ,over-Rs. 5,000 
against appellant, the decree baing dated 
the 3lst of March, 1916. | i 
‘Oa the l0th of April, 1916, ia Execution 
Case No 82 of 1916 of the District Court of 
Akyab, he applied for the transfer of the 
decree’ to the Court of the Sscond Sub- 
ordinaté Judge of Caittagong for execu- . 
. tion, and it was duly transferred. Ħzecution 
Qase No. 315 of 1916 was opened “in that 
.Gourt, and ultimately that Cóurt returned 
the decree with acertificate that a writ of 
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attachment had been issued anda sum of 
Rs. 450 had been realised, but that because 
the original deerbe obtained by the decree- 
'.Holder at Akyab had been sèt aside on the 
ground of fraud by a decree of that Court 

' ` passed ‘on the 11th of February, 1918,in Suit 
" No,611 of of 1916, the execution could not 

. proceed. It may be noted that it does iot 
' now seem to be alleged. that the decree was 
actually set aside, and that the part of the 

' certificate stating thatit had been set aside 
seems to Fave been mistaken: " 
| On the 2nd of September, 1918, respondent 
in Execution Case No. 138 of 1918 of the 
District Court of Akyab again applied for 
the transfer of the same decreé and this 
time he asked for it to be transferred to the 
First Subordinate , Judge's Court at 
Chittagong. The decree was transferred: 


'' and the case in the Akyab Court was 


closed. “The record of the proceedings of 
the Akyab Court does not show that any 
certificate under s.41 of the Code was 
received from.the Chittagong Court, but it 
does contain a petition filed by respondent 
asking whether or not such a zertificate had 
.been received, and a note by the Judge 
Saying that no certificate had been 
received and directing that: a letter be 

.written to the Chittagong Court to enquire. 
` The petition was filed on the. 30th of 

"November, 1925, and the Judge's note was 
: made'on the same.day,. but the record does 
not contain any reply from the Chitfagong 
Court. It appears, however, from the 
." register of execution cases in the Court of 

‘the First Subordinate Judge of Chittagong, 
that the decree was duly received in that 
Court, that Execution Case No: 610 of 1918 


of that Court. was opened, the decree to be’ 


executed being that passed onthe 3rd of 
March, 1916, by the District Court of Akyab 
in Suit No. 20 of 1916, that application for 
execution of that decree had previously 
been made in Execution Cases Nos. 82 of 1916, 
315 of 1916 and 138 of 1918 that the appli- 
cation was* dismissed for default on the 
27th of February, lsly, and that the result 
had been reported, presumably to. the 
* Akyab Court, on the 14th of March 191». h 
On the 1st of November 1921 in Execution 


Case Na 66 of 1921 of the Akyab Court, 
;- respondent applied. for execution of the 


~ ,Jame decree by the attechment of certain 
£irnifure at. Akyab which he alleged to 
velong. to appellant. A warrant of attach- 
- ment was issued but was returned unexecnt- 
:'ed because respondent had failed to point: 
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out the furniture; and as respondent did not 
appear his application for execution was 
dismissed on the 7th of December, 121. 

On the 16th of February, 1921, in Execu- 
-tion Case No. 6 of 1924 of the District Court 
of Akyab a fresh application was made for 
transfer of the decree to the Court of the 

. Second Subordinate Judge of Chittagong, 

‘and it was transferred. An Execution Case 
said to be No. 326 of 1925 of the Second 
Subordinate Judge of Chittagong was 
opened but the application for execution 
was dismissed for default on respondent's 
part. A fresh application for execution in 
Case No. 521 of 1925, was made in the same 
Court, and in thatcase appellant raised an 
objection: that the application was time- 
barred, and also that the Court had no 
jurisdiction because the First Subordinate 
Judge of Chittagong had sent no certificate 
under s. 41 of the Code to the Akyab Court 
80 that the decree was still in the First , 
Subordinate Judge's Court for execution 
and could not be executed by any other 
Court. The Second Subordinate Judge 
said that it was not for him to hold that the 
District Court of Akyab had acted illegally 
and without jurisdiction in transferring the 
decree to his Court and hé stayed execution 
in order to give appellant time to apply to 
the District Court at Akyab. 

‘Appellant then applied to the District 
Court of Akyab to recall the decree which 
it had sent to the Second Subordinate Judge 
of Chittagong in Execution Case No. 6 of 
1924 on the ground that after the decree 

_ had been ‘sent to the First Subordinate 
Judge in Execution Case No. 138 of. 1918 of 
the Akyab Court the Akyab Court had no 
jurisdiction to transfer it to the Court of the 
Second Sub-Judge at Chittagong. 

“The learned Judge held that even if no 

.certificate was sent by the Chittagong Court 
to the Akyab Court in the Chittagong 
Execution Case No. 610 of 1518, nevertheless 
the Akyab Court, which was the Court 
which passed the decree had power to send 
it for execution 'to another Court at 


. Ohittagong, and accordingly dismissed the 


application. 

Appellant appeals on the ground that the 
learned Judge was mistaken in law in 
finding that the Court which -passed a 
decree has power to send the same 

‘decree fcr execution totwo Couris at the 
same time. 4 

We haye heard the learned Advocates on 

both sides and on the facts Iam of opinion 


Y 


2 
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that no question, of concurrent execution 
arose, The register of the Ohittageng Court 


Bhows that a report, which was presumably 


the certificate required by s. 41 of the Code, 
wassert by the First Subordinate Judge of 
the Chittagong Court to the District Court 


of Akyab in Execution @ase No. 610 of 1918. 


of the Chittagong Court. There is a strong 
presumption that the entry in the official 
megister of the Chittagong Court was 
correctly made, and there is also a presump- 
tion that that Court followed the procedure 
laid down in the Code. There is nothing 


.to rebut those presumptions, except the 


fact that the certificate was not found on 
the record of the Akyab Court's proceedings. 
Iwould, therefore, hold that thecertificatere- 


K. E, DEB v. N. L CHOWDHURY. 


quired by s. 41 of the Code was sent by the i 


Chittagong Court tothe Akyab Courtand that 
therefore, there was no question of con- 
current execution in two Courts or ofthe 
jurisdietion of the Akyab Court, which 


passed the decree, to transfer the decree 


to the Second Subordinate Judge of Chitta- 
gong. ' 

Ag, 
of the. matter solely on a question of law 
and the appeal has been argued in -bhis 
Court only on that question,’ I think. that 
it is desirable that we should express our 
opinion on the point. ° 

It is common knowledge that there has 
been a conflict of judicial decision on the 
question whether the Code allows or con- 
templates the execution of a decree in 
more than one Court.at the same time, 
and there is at present before.the Indian 


“Legislature a Bill intended to make the 


law on this subject clear. The view that 
two Courts cannot have concurrent juris- 


. diction to execute the same decree is 


based on the decision of their Lordships 
of the Privy Council in: the case of the 


„Maharajah of Bobbiliv. Narasaraju Peda (1). 


In that case a decree was obtained in the 
District Court' of Vizagapatam and was 
sent to the Court of the Munsif of Parvati- 
pur for execution onthe ground that the 
properties against which execution ‘was 
desired were within the limits of the 
territorial jurisdiction ofthe Munsif.. The 
Munsif attached certain properties within 
the local limits of his' jurisdiction, but 
subsequen:ly dismissed the application’ for 


(1) 36 Ind. Cas. 682; 39M. 640; 31 M. L. J. 300; 18 
Bom. L. R. 909; 14 A. L. J. 1129; 20 M. L. T. 472; 24 
O. L. J. 478; 4L. W. 568; (1916) 2M. W. N: 54l; 
21 C. W. N. 162; 1 P. L. W. 26; 431. A. 238 (P. O.). . 


however, the lower Court disposed ` 
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execution. The Munsif did not send .to 
the District Court the certificate required 
by s. 41 of the Code. The decree holde? 
applied to the District Court for the sale 
of the property which had been attached by - 
the Munsif. Their Lordships hejd that 
when the applieation for the sale of the 


.property which had been attached by the 


Munsif was made to the District Court 
“that Court was not the proper Court to 
which the, application to execute the 
decree by sale of the. immoveable property 
which had been attached by the Oourtof 
the Munsif should have been made, and 
that the proper Court to which that appli- 
cation should have been made was the 
Court. of the Munsif of Parvatipur, as that 
wasthe Court whose duty it then was to ` 


-execute the decree so far as it could be 


executed by that Court.” 
That dictum has since been regard-. 
ed as deciding that when a decree has 


been transferred to another Court for exe-. . 


cution, that Court alone has power to exe- 
cute it, but with all respect to the learn- 
ed Judges who: have so held, I would 
suggest that it does not go so far. The 
application with which their Lordships 
were dealing was an application to the 
District Court for the sale of property 
which had been attached in execution 
by.the Munsif's Court. It does not appear 
from the report whether the property which 
had been attached was or was not within the 


.territoriallimits ofthe jurisdiction of the 


District Court, but it may be presumed 
that it was. , It does not, however, seem to 
me to follow from the fact that their 
Lordships held that the District Court 
was not the proper Court to order the, 
sale of property which had been attached 
by the Munsif that their Lordships in- 
tended to lay down a general rule that a 
decree cannot be executed in two Courts 
at the same time. Such a rule would 
be directly contrary to their Lordships’ 


“own decision in the case of Saroda Prosaud 


Mullick v. Luchmeeput Singh Doogur (2), 
where they said : “A more important point 
involved in the case is whether the trans- 
mission could be made to the three Zillah 
Courts concurrently, for the purpose of 
execution. Onconsideration of the Code their 
Lordships can find nothing to prevent 
this being done. On the contrary? the 
procedure is well adapted to allow of it, 


(3) 14 M. I. A. 529; 17 W. R. 289; 10 B. L. R. 214; | 
2 Suth. P. O. J. 560; 3 Sar. P. O. J. 77; 20 E. R. 883. 


v 
e. V 
. 


“and of its being done most beneficially i 
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.'forthe creditor, and without injustiee to 


* the debtor. Jf it were not so, the debtor ` 


“might be able to get rid 'of his. property 
` beéore it could be attached.’ On the other 
' hand, there is provision for the protection 


im 


of the debtor, for. the issuing of the. exe- 


: cution in more Zillahs than one is made 


: subject to the control of'the Judge; who : 


‘ may refuse to do so, where ‘he saw-there 
“Was any sufficient reason to the contrary’ 


(s. 286). 


have been granted, if there should be 


.any .ground of complaint, the debtor and 


“the provisions of the Code, to remove or. 


“ib did aet on it, it would be, 
`- Cases, proper’ to impose terms: on decree- - 


. Bale under ‘all the 
It is clear from the provisions of O.: 


any parties interested may apply, under 


stay proceedings under them. i 

"It would, no doubt, in many cases, be 
a right exercise of the discretion of the 
Court not to act on the power, and to 


refuse to send a decree for concurrent ' 


execution into several places; and when 


in many 


holders, that they should.not proceed to 
attachments at once." 


AXI, r. 26, that the Court which passed 
the decree retains control of the execution 
próceedings since itcan stay execution or 


. make any other order relating. to the 


' execution which might have been made 


by it if execution had been issüed by it 


or if application for execution h&d been 


made to it. There is nothing in the pre- 
sent Oode, any more than there was in 
the.Code of 1859, which prohibits the 
sending of a decree for execution to two 
Courts at the same time. and, as I do not 


' think that the decision of the Privy Coun- 
. cil in the case first cited. decides that a 


“ deeree can never in any circumstances be 


executed by two Courts simultaneously, 


I: would hold that the lower Court was, ` 


right in finding that even if the certificate 


` required by s. 41 was not sent to the Dis- 


- trict Court Of Akyab by the Court of the 


. the District Court . of 
“the Court which passed: the decree, had 


First Subordinate Judge of Chittagong 
'Akyab, which was 


jurisdiction to send the decree for exe- 
cution to the Court of the Second Subordi- 


' nate Judge of Chittagong. : 


I would, therefore, dismiss the appeal 


with costs. Advocate's fee to be ten gold 
mohurs. ; ; : 
‘Cunliffe, J.—I agree.- a 
pu : Appeal dismissed; 
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BUDANANDA MORAL v. RAKHAL SANA. 


Again, after the attachments ' 


“have been stated in the said rule. 


: LÀ 
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CALCUTTA: HIGH COURT. 
. Ort Revision No. 1113-oF 1926, . 
] February 15, 1927: i 
Present :—Mr Justice Mitter. 
. SUDANANDA MORAL AND OTHERS 
—PuTITIONERS zn 
_ © versus 
RAKHAL SANA AND OTHERS— 
OPPOSITE- PARTY. : 

Civil Procedure Code (Act V of 4908) ,.s. 451, 
0. XLVII, r. 1—Review—Reversal of judgment filed 
as evidence—Whether ground for review—'Sufficient . 
reason, meaning of—Inherent powers. 

The mere reversal of a judgment which was put in 
asa piece of evidence in a suit, that reversal having 
taken place subsequent to the decision of the suit, is 
not a ground for review. [p. 137, col. 1.] 

. A ground for review must at any rate be something . 
which existed at .the. time of -the decree and 
O. XLVII, r. 1 of the Civil Procedure Code does not 


' authorise review of a decree which was.right, on the 


happening of some subsequent event. [ibid.] 

Kotaghiri Venkata Subbamma Rama v. Vellanki 
Venkatarama Rao (2), followed. |. 

‘Sufficient reason’ in O. XLVII, r. lof tlie Code 
must be some reason analogous to the reasons which 
2 [ibid_] 

It would he a patent misapplication by the Court of 
8. 151 of the Code, if the Court in the exercise of its 
inherent power assumes jurisdiction by way of review 


"where it is expressly forbidden by the Legislature to 


entertain such application. [ibid.] 

"Rule against an order of the Munsif, 
Khulna, dated the 11th August, 1920. 

Babu Hemendra Chandra Sen, for the 
Petitioners. 

Babu Upendra Kumar Roy, for the Oppo- 
site Party. ; e 

JUDGMENT.—This Rule was. issued 
on the opposite party.to show cause 
why the order of the Munsif of Khulna, 
dated thé llth August, 1926, rejecting an ' 
application under O. XLVII, r.l, Civil 
Procedure Code for review of a con-- 
tested judgment should not be set aside. 
It appears that the judgment in the suit 
which was commenced by the plaintiff 
against the defendant for declaration of 
title to and recovery ‘of khas possession of. 
land as aiso for mesne profits was based on 
Ex. l which was a judgment of the Addi- 
tional District Judge of KEulna which held 
that the plaintiff had no subsisting title to 


"the disputed land, That judgment has to 


some extent been set aside by a decision of 
the High Court in the case of Sadananda 
Mandal v. Jyotish Kanta Roy (1). Jt has 


‘been argued by Mr. Sen that as the judg- 


ment on which reliance was placed by the 


"Munsif has been set aside by the High 


(1) 95 
Cal. 95 


Tad. Oas. 101; 32 0. W. N. 787; A. IR. 1926 


‘ 
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‘Court, a good. ground -has-been made out. 
for review of. judgment. Mr. «Sen bas. 
argued forcibly: that even if a case for 

review has.not been made out the’ Court 

‘should interfere under its inherent power’. 


under s. 151, Civil Precedure Oode. I am not 
satisfied that the mere reversal of the judg- 


. ment (Ex. 1) which was putin as a piece: of 


evidence in the suit—that reversal -having 
taken place subsequent to the decision.of 
that'suit—is aground for review. As was 


*. observed by the.Judicial Committee in the. 


- easeof Kolaghiri Venkata Subbama. Rama 


. v.- Vellanki: Venkatarama 


Rao (2). a 


. ground for review . must at any rate ‘be 
. Bomething which existed at the time of the 


« There can. 


decree. and:the -section does not authorise 
review of a decree, which was right, on the 
happening .of ..some’. subsequent event. 
be mo question that when the 
Munsif delivered his judgment.on the llith 
.December, 1925, the High Court decision re- . 


© versing. the .decision of the, AdditionalDis- . 


+ 


. trict Judge.of Khulna. (Ex. 1).had not been 


passed; consequently, the case. clearly falls 
within the rule laid down “by the Judicial . 
, Committee in the case of Kotaghiri.Venkata. 


` .Subbamma. Ruma v. Vellanki Venkatarama 


. Rao (2). Mr. Sen has further contended that ' 


i 


ifthe: High. Court judgment is not a new. 
matter within the meaning of O. XLVII, r 1, 
Civil Procedure Code,the reversal of:the judg-. 
mentof the Additional District Judgeis at 


.any rate sufficient cause within the meaning 
‚of O:.XLVII, rl. Iam unable to agree with 


this contention: As hasbeen laid down. by 
the Judicial Committee in Chhaju Ram v.. 
Neki (3) “the words "sufficient reason" must 
be some reason analogous. to the reasons 
which have.been stated in. O. ‘XLVII, r. 1, 
Civil Procedure Code.. With regard to the 
contention that-in any event this Court. 
should interfere under s. 151, Civil Procedure 
Code, Ihave! only.to state that it would 
be a patent . misapplication by the Court ' 


; vof s. 151, Civil Procedure Code, if the Court 


ee 


y 


in thé exercise of its inherent power as- 
sumes jurisdiction by. way. of review where’. 
it'is expressly forbidden by the Legislature 
to entertain such application. [See Kanai 


(2) 24 M. 1; 27 I. A. 197; 4 C; W.' N..725; 10 M. L. 
J. ae 2 Bom. L. R. 771, 7 Sar. P.-O: J.' 678 

0) , TTD 
(3) 72 Ind. Cas. 566; 49 I. A. 144; 26 O. W. N.697;.. 
0 M. L. T. 395; 41 P..L. R. 1922; 3 P.L. T. 435: 
A. É R. 1222 P. ©. 112; 16 L. W. 37; 17 P. W. R. 1922; 
3 Lah. 127; 43 M. L. J..332; 24 Bom. L. R. 1238; 
4 U. P. L. R. (P.03.99; 36.0. L, J. 459 (P. Q). . ` 
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- suit is brought and if he 


. and Khajooroonissa 
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Lal Ghose v.. Jatindra. ‘Nath Chandra (4)]. 
All the grounds urged :by the, petitioners, 
therefore, fail. The result is that I dia- 
charge this Rule. with costs. I assess the 
hearing-fée at two.gold. mohurs. TN 
AN AV Soo s Rule ‘discharged. 
(4) 42 Ind. Cas. 711; 45 O. 519; 22 C. W. N. 446; 26 


‘O LJ. 825. : 


ES - E 


PATNA HIGH: COURT. 
' Civit Reviston No. 631:0r 1926. 
- March 1,1927. | . 
'"Present:—Mr. Justice Kulwant Sahay. 
LALJI THATHRA—PsrTITIONER ` 
; MUN versus : . 
GANGA THATHRA—Opposita: PARTY. 
Provincial Small Cause Courts ‘Act: (IX of 1887), 
ss. 16, 25—Ex parte decree—Suit to set aside; decree 
for fraud—Proper issue—Finding on merits—N o;bar 
to fresh trial—Setting aside decree, effect of—Revival 
of suit. ' 
The only proper issue in a regular suit to set 


„aside an ez parte decree ori the ground ‘of fraud.is 


as’ to whether fraud-had been committed, by the 
plaintiff in the suit, whereby the defendant was 
prevented from placing his ‘case before the 
Court. In order to determine ‘the question as to 
whether fraud had been perpetrated it is open to 
the Oourt to go into the question as to whether 
there .was any’ -foundation for the suit; but this 
question could be gone into only incidentally 
for the purpose of coming to a finding on the pro- 
per issue in the case,- namely, > as to whether, there 
was anf fraud. [p. 138, cols. 1 & 2.] 5 
Having. regard to the provisions of s. 16° of the 
Provincial Small Cause Courts Act, a Subordinate 
Judge, trying a regular suit for setting aside’ an 
ex parte decree of a Small Cause Court hasno juris- 
diction to try the issue as regards the genuineness or 
validity of a hand-note on the basis of which the 
decides the question, it 


does not operate asa bar to a re-trial of the suit by ` 


the Small Cause Court.” [p. 138, col. 2.] oer 

The setting aside of: an ex parte decree’ en :the 
ground of fraud remits the parties to their original 
rights and. entitles the. plaintiff in the original suit 
to bave his suit re-heard. js 139, col. 1.] 

Asharfüal Mahtha: v: rajmaya  Mishrain.-(1), 
v. Rowshan Jehan (2), followed. 
Damodar Prasad v. Ram Sarfp Kumar, (3), dis- 
tinguished. 


_ Civil. revision’ from an order ‘of the 


Subordinate Judge, Third Court, Gaya, 


' dated the 2nd October, 1226. 


. Mr. Sarju Prasad, for the Petitioner. 
Messrs. Kailaspati and Ram Narain Lal, 
for the Opposite Party. 


JUDGMENT.—The petitioner istitut- 


ed a suit in the Small Cause Court at Gaya - ' 


‘against’ the opposite party and obtained 
an ex-parte 


decree.. The . opposite.party 


^ 388" 


mie brought a title suit for setting aside ‘the 


‘e ex parte decree on the ground of fraud. 


This suft was decreed, and the ex parte 
decree was set aside on the ground that 
‘there was a fraudulent, suppression of 
‘sumfrons in the Small Cause Court suit. 
The petitioner then applied to the Small 
ause Court for re-trial of his suit. The 
‘learned Judge has dismissed his applica- 
Lion and has held that the petitioner is not 
entitled to have his suit re-tried. - The peti- 
tioner has cóme upin revision to this Court 
against this order of the learned Judge . 
The question is, whether the setting aside 
of the ex parte decree on the greund of fraud 
would entitle the plaintiff.in the original 
suit to have his suit re-heard. The reason 
given by the learned Judge for refusing 
to re-hear the suit is that, inthe regular 
‘suit brought by the opposite-party for 
setting aside the ex parte decree one of the 
‘issues raised was as to whether the handnote 
which was the basis of the Small Cause 
‘Courtsuit was genuine, valid, and forconsider- 
-ation, and the learned Subordinate Judge 
had come to the finding that the handnote 
was not. genuine, validand for consider- 
ation; and the learned Judge of theoSmall 
‘Cause Court has held that having regard 
‘to the finding of. the Subordinate Judge 
upon this issue, the petitionér is not entitl- 
ed to have the samé issue tried again in 
the Small Cause Court suit. 
Learned Vakil for the-petitioner argues 


that the issue as regards the genuineness . 


or validity of the handnote or the passing 
of consideration under it was not an issue 
which‘could properly be raised in the title 
guit,.and that the decision of such an issüe 
would not bar the trial of the same issue in 
the Small Cause Court suit. His contention 
is that the only issué’ which did properly 
arise ifthe regular suit was as to whether 


"there was fraud in relation to the service 
of summons in the Small Cause Court “suit 


and as to whether the-ex parte decree: in 
the Smalt Cause Court suit had been obtain- 
ed by.fraud, and that no other isóue did 


. properly arise in the regular suit. It is. 
` further contended on behalf of the petition- 


er that having regard to ‘the provisions of 


` g, loef the Provincial Small Oause Courts 


‘Act the Subordinate Judge, had no jurisdic- 
tion to try the issue as regards the 


, genuineness cr validity ofthe handnote. 


In my opinion, the contention is sound and 
'ought to prevail. The. only proper issue 
in.the regular suit to set aside the ex parte 
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decree on the ground of fraud was as to 
whethes fraud had bean committed by the 
plaintiff in the Small Cause Court suit. 
whereby the defendant was prevented from 
placing his case before the Court. It is 
no doubt true that, in order to-determine the 
question as to whether fraud had been per- 
petrated, it was open to the Court to go into 


‘the question as to whether there was any 


foundation for the. suit; but this question 
could be gone into. only incidentally for 
the purpose of coming to a finding on the‘ 
proper issue in the case, viz., as to whether, 
there was any fraud and as to whether the 
plaintiff had any motive for committing 
the fraud and preventing the defendant from 
placing his case before the Court. The. 
question as regarcs the genuineness or valid- 
ity of the handnote did not properly arise 
iu the regular suit and could not properly 
be made an issue in the suit. It was held 
by a Division Bench of this Court in 
Asharfilal Mahtha v. Suraj Maya Mishrain | 
(1) that when aconsent decree is vacated on . 
the ground offraud the Oourt cannot reject 
the application to proceed with the suit 
but is bound to proceed with the original 
suit, as the effect of setting .aside the decree 
is to remit both parties to their original 
rights, and the learned Judges referred 
to the decision of the Privy Council in 
Khajocoroonissa v. Roshan Jehan (2). . This 
decision is directly in pointand is binding 


: upon me. On the other hand, reference - is 


made to the decision in Damodar Prasad v. 
Ramsarup Kumar (3) as an authority for 
the proposition that where a decreeis Setaside, 


‘as fraudulent the suit cannot be re-heard. 


There is no such general proposition laid 
down in that decision. The learned Subor- 
dinate Judge who had heard the subsequent 
suit to set-aside the ex parte decree had come 
to the conclusion that the decree was & 


‘fraudulent one; he had set aside that decree 


and restored the original suit to its file; and . 
On the facts of that particular case Das, J., 
observed aa follows:—'On the fact& found 
by the learned Subordinate Judge the order 
passed by him was far too favourable to 
defendants first party, for, ifthe decree ob- 
tained by them was a fraudulent decree they 


_ Were not entitled to have the suit re-heard 


`. (1) 82 Ind. Cas. 181; 6 P. È. T. 150; (1924) Pat. 253; 


AL. R. 1994 Pat. 758. 
(2) 2 C. 184; 3 I. A. 291; 26 W. R. 36; 1 Ind. Dec. (x: s.) 


-412 (P. C.). 


(3) 71 Ind. Cas. 843; 4 P. L. T. 102; 


(1923) Pat. 137; 
1 Pat. L, R. 252; AI. R. 1923 Pat. 397, 
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as against Ramsarup and Biseshwar,” ~ This 
was an observation with regard to the pe- 
culiar circumstances of that particular case. 


“The ‘question as to whether the suit is, 


revived was not directly raised iù ths. case 
‘and: no reasons appear to have been given. 
The same learned J udge, however, when 
the matter was directly raised came to the 
conclusion in the case of Asharfilal Mahtha 
v. Suraj Maya Mishrain (1).that the effect 
.of setting aside the decree was to remit 
both parties to their original rights. I am, 
therefore, of opinion that the order of the 
learned Judge of the Small Cause Court 
: complained against was illegal and must 
be set aside. 


re hear the original suit.: The petitioner 


is entitled to his costs of this application. 


: Hearing-fee one gold mohur. 
B. K. P. - Application allowed. 
A, NLA, 





‘RANGOON HIGH COURT. . 
Sgcon» Orvir Appear No. 697 oF 19: 6. 
March 29, 1927, 

Present:—Mr. Justice Das. 
. EWIN SHAUK WA-— APPELLANT 
versus 
U PO NYUN— RESPONDENT. 

Specific Relief Act (I of 1877), s. 55— Mandatory 
injunction; object of —Prevention of breach of obliga- 
tion—Trespass on land—Suit for injunction for 
removal of structures put up by trespasser, whether 
maintainable—Proper remedy of owner—Suit for 
possession. 


Befcre a suit for a -mandatory injunction can be : 


filed there must be an obligation on the part of the 
defendant.to perform certain acts. 

A person whose land has been trespassed upon 
by another cannot, therefore, maintain a suit 
against the latter for a, mandatory injunction for 
removal of the trees and structures put up by the 
latter. 


Mr. Kyaw Din; for the Appellant. 

Mr. Young, for thé Respondent. 

JUDGMENT.—The respondent filed 
a suit for a mandatory injunetion direct- 


ing the appellant to remove his rubber : 


trees, à hutand brickpost standing on the 
respondent's rubber land. The respond- 
ent's ease was that the land, in question 
formed partof his holding, and that the 
appellant had trespassed on it, planted 
rubber trees and erected a hub on a por- 
tion of the Jand. Both the lower Courts 
granted the in junetion asked for. 

a is ‘now argued. before me that s. 54 


' KAIKEUSHROO KUSOMJER WALLACG v. BOuBaY GO. LTD. 


Ha must proceed to try and 


. think that a -suit for a mandatory 


‘His proper remedy isto sue for possession. 


“139 
of the Speciüe Relief Act does not apply 
to the facts of this case; that a. suit for. 
a mandatory injunction’ will not lie on 
the facts of this case; and that the, re- 
spondent should have, filed.a suit for pos- 
session of the land before asking for an 
injunction. Section 55 of the Specific 
Relief Act runs as follows :— 

"When, to prevent the breach of an. 
obligation, it is necessary to compel the 


‘performance’ of certain acts which tbe. 


Court is capable of enforcing, the Court 
may in its discretion grant an injunction 
to prevent the breach complained of, and 
also to comipel DOCFOFmANOS of the requi- 
site acts,” 

Before a suit for a mandatory injune- 
tion can be filed there must be an obliga- 
tion onthe part of the defendant to per- 
form certain acts. In this case it is not 
alleged that the appellant has committed 
a breach of any obligation on his part, 
The case was merely one of trespass, and 
the respondent’s remedy was to file a 
suit for possession of the land. I do not 
'jn- 
junction ‘can be filed without ‘suing for 
possession of the land. 

I must, therefore, allow this appeal and 
dismiss the respondent’ 8 ‘suit with costs in 


- all Courts. 


ANA.» Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE BOMBAY Hice COURT. 
: " June 28, 1927. 
Present: — Viscount Sumner, Lord * 
Shaw and Lord Darling. ° 
KATKHUSHROO RUSTOMJI WALLACH 
. — APPNLLAN 
versus 
Tus BOMBAY CO MPANY; Diwar 
— RESPONDENTS. 
E Er to be bound by profits as. 
shown in the books of another—Books, arbiters of 
rights—Books of firm, objects. of — Principles of 


-calculation adopted, whether can be objected to— 
‘Accounts not posted up—Court, whether entwled to 


calculate according to 3n own method—Profits ‘shown’, 
meaning of. 

A ‘firm’s books come into existence and are dept 
fot for the purposes of a mere statistical record of 
transactions and payments or of prices and rates. 
They are essentially a statement in figures of the 
firm's -business as a whole, so shaped as to bring 
out the precise results. of all transactions in ‘rights 


ish 


MO 


and obligations and in profits and losses, and the 
principles, on which they set off one set of figures 
against another. and. attribute and distribute the 
results, are as much part ofthe books as the figures 
theniselves, though no written statement of them is 
nywhere ‘set out. A plaintiff, who accepts the 
efendant's books as deciding his rights to some 
exteht, accepts them to that extent (unless he guards 
himself by apt words) as statements of the’ right 
* mode of distributing the results of the recorded 
transactions, and not asa mere repository of figures 

' like a calendar or a price list. fp. 142, col. 1.] 

Where a person agrees to receive a certain share 
of the profits of another as ‘shown' in the books of 
the latter, the mere fact that the ledger -accounts 
have not been posted up in the account books does 
not entitle’ the former: to claim that the profits 
should be calculated in accordance with a method 


~a which the Court would fix as correct, ignoring the 


method adopted by the latter, Profits ‘shown’, in 

such an agreement, can only mean profits, which 
` from time to time are, or in the ordinary course of 
. ‘business will be, shown. [p.142, co 2.] . 


` Appeal from a judgment of the Bombay 
High Court (Sir Norman Macleod, C. J., and 
Covajeé, J.,) dated the 6th October, 1925. 
Messrs. W. A. Greene, K. C., and S. O, 
` Henu Collins, for the Appellant. 
Sir George Lowndes, K. C., and Mr. E. B, 
` Raikes, for the Respondents, 


JUDGMENT. 

- Viscount Sumner. —This action was 
brought by the appellant, Mr. Wallace, to 
recover a balance of commission, alleged 
to be due to him under an agreement 
dated the 6th February, 1920; between 
himself and the réspondents, ehis former 
employers. Ultimately the question is one 
of construction, and the words which are 
chiefly material are these :— 

1918 1919 Aecounts.— You will receive a 
sum equivalent to9 per cent. of the nett 
profits (a8 shown in the 
Bombay Branch oftbe Bombay Company, 
Limited, as accruing from -the sales of all 
goods for which you were salesman, whether 


x on purchase or joint account. 


In addition to this..............y0u will be 
eredited with a further sum equivalent to 
5 pereent..of the nett-profits as shown in 
the books of the Bombay . Branch............ a8 


> having accrued from the sale of all goods 
sold on joint account and for which you 


were salesman during the years 1916-1917, 
1917-1918 and 1918 1919. : 
1919-1920 Accounts.—As regards other 
oods sold by you prior to the 7th February, 
#920, the results of which have not been,in- 
cluded in our closed accounts up to 31st 
July, 1919, you will be given remuneration 
` on the same basis detailed above.. The total 


KAIKRUSBROO RUSTOMJI WALLACE v. BOMBAY CO. LTS, 


books) .of the: 


[104 1. C. 1927] 


¿sum dueto you will be paid as soon as 


the gett profit is ascertained, and you will 
be asked to give usa final. receipt in full 
settlement of all claims whatever against 
us. 

The circumstances under which the agree- 
ment was entered into are these, After 
twenty-six years in their serviceas a sales- 
man, Mr. Wallace desired to end his con- 
nexion ‘with the respondents, certain fresh 
terms; whieh he suggested, not proving 
acceptable, All that remained was to agree 
the method and ascertain the figures, ac- 
cording to which hisoutstanding commis- 
sions should be paid to him. Their course 
of business was this. They purchased 
piece-goods in England at prices reckoned 
in pounds sterling and sold them through 
their salesmen to dealersin or near Bom- 
bay at prices which were reckoned in 
pounds sterling also. Long credit was 
given to these buyers and accordingly the 
respondents often lay out of their money 
for aconsiderable time. To pay for the 
goodsin England and forother purpocesthey 
remitted funds generally to their Eaglish 
correspondents, who paid the English sel- 


e lers-for the-goods, and they made these 


remittances from time to time as was con- 
venient, by means of sterling drafts on 
England procured in Bombay at the cur- 
rent rate of exchange. It was not neces- 
sary that ‘specific remittances should be 
made for specific parcels of goods or that 
the date of the remittance and the due date 
of the invoices for the goodsshould coin- 
cide, and they found it sufficient to treat 
payments in their own books as having 
been made at the average rate of exchange 
ET the customary period within which they 
fell. 

The respondents are also what is called 
a rupee Company. ‘Their financial arran ge- 
ments are .computed in Indian currency, 
aad ia particular their profit and loss 
accounts and balance sheets are made upon 
a rupee basis. Owing to the length of 
time intervening between payment for the 
gods imported and receipt of the sale 
proceeds from the Indian buyers, they had 
to show their financial results for office 
purposes and for presentation to their 
share-holders during this interval by con- 
verting the apparent sterling proceeds into 
Indian currency aba rate of exchange which 
was, in the first instance, provisional. 
Àn averagerate was again made use of 
noi necessarily over a period c.rrespond- 
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ing to that used for converting remitthnces 
to Europe, nor even always a uniform 
period.’ For theirown purposes this closed 
the transactions, and the rupee profit so 
' appearing was treated. as realised: and final, 
subject only to reduction in the event of 
bad debts. These seem to have. been .of 
rare occurrence before 1919, but such ‘as 
there were could be dealt with in the sub- 
sequent accounts as occasion might require. 
So long asthe rate of exchange remained 
fairly stable, questions as to the best method 
of caleulating it did not arise. A 
It is not, contended that the respondents’ 
books have not been carefully and carrect- 
ly kept or that any change in their system 
has been adopted for the. purpose of the 
accounts, which they submitted in the 
action. Down to the daté of the dispute 
Mr. Wallace accepted and still accepts pay- 
ments, which were made, infact, according 
to the method.which they stil employ. 
This does not prejudice him, for it may 
not previously have been worth bis while 
` to raise any question, nor was he shown to 
have actually known howthe books were 
kept, but ihe fact. is worth recording as 
it removes any appearance of inconsistency 
er arbitrariness, which might otherwise 
arise on the respondents’ contentions, 

As apurely academic matter’ the ques- 
‘tion is one of comparing two figures. Mr. 
.Wallace’s commission depends ‘on the 
. Bombay Company's profit. That profit 

is nett, which, as the parties agree, 


means that in ascertaining the ‘prefit the. 


result of the transaction must be looked to; 
but thatthe expenses of the business in 
connexion with it need not. Prima facie, 
jn respect of each sale effected by the sales- 
man, .the sum received for the goods sold, 


legs the sum paid for them, is the profit, and . 


these sums have to be compared in the same 
CUITency. , E iol f JUN. 
Mr. Wallace, however, conceded further 
that this pure ‘theory miust be modified in 
practice. He himself is. paid in rupees, and 
here, at any rate, exchange enters into the 
transaction. He ‘accepts the respondents’ 


method of ascertaining the rate'of exchange, 


at: which the original cost is converted 
into rupees, namely, by an average, rate, 
but with the method, by which the Com- 


pany: shows ils internal financial position,. 
or the figures, on which it invites its ^ 
share-holders -to approve its profit and loss - 


account, he contends that hehas nothing 


to dò. ‘Hé wasa se1yant; nota share-hol-- important: to - persons, ~whose:righta.and : 


r 
t 


g 
è. 


Mi 


der. Hie concern was only ‘with: the’ ulti- 


mate realised profit, Again, with the ope- 
rations of' the respondents’ exchange de- 
partment he'eontends that he has no con® 
cern, for exchange should be regardede'as 
a^ wholly separate business. 
a ;piece-goods salesman, an employee, who 
earned a commission, nota co-Badventnurier 
with the respondents, interested'in the 
outcome of the sales as such. Hence & bad 


: debt affects him only-so far as it prevents 


the ultimate realisation of a profit. No 


profit, no commission, was his bargain, but: : 
he had no agreement as to sharing losses in 


any form. - . 


The validity of these 
depends.on the extent, to which the theo- 


retic position of a commission salesman: 


“ig ‘in this case qualified by the agreement 
sued on, according to its true construction. 
Two preliminary observations may be per- 
missible ; firatly, the object of the agree- 
merit is to put an endto existing business 
dieputes- by a short 


mode in which this end'is to be attained 
ia .by. making the business books of: one 


party conclusive evidence against the other _ 
for certain ‘purposes, instead of being evi- ' 


dence merely against the Bombay: Company 


it worth hig while-to put them in. . 


objections, of course, 


He: was only , 


c and even summary . 
manner of deciding them; secondly,.the - 


and then only if the. appellant: should: find . . 


The present dispute relates : only .to the: 


commission due for thé period ‘beginning 


on the lst August, 1919, which was -the. . 
commencement of the respondents. financial ` 
year, and ending with the 7th February, : 
1920, the date ofthe agreement. In 1916, . 
and 1917 exchange ‘was practically steady. .. 


“Tt then began to rise, and in two years had 
risen, from ls. 4j5d. atthe lst :Aufust, 
1917, to ls. 84sd.at the lst August, 1919, 
‘By February. and March, 1920, it was as high 
-aB 2s. 7d. ; by July it had fallen-fo 1s. 10d., 

:and in 1921 it was.as low as ls* 343d, 

-Such fluctuations inevitably preduced:diffi- 

‘cult conditions for dealers, both: import- 
ers: - and local merchants. 


slower in settling their accounts, and i 
many instances 1 
Another was that, in the meantime, the 


method of converting sterling- into. rupee: 


One result, © 
‘which can. hardly have been -unforeseen: 

. by experienced people in the trade in Febru-.: 
"ary, 1920, was that local -buyers became ` 


ultimately. defaulted. . 


obligations or vice versa might prove -very - 


““ does theagreement of February; 


142 - 
liabilities were still unsettled. How, then, 
1920, deal 
with these matters ? 

“ds the amount of Mr. Wallace's ‘com- 
.missipn is a matter of percentage, the real 
point is the profits, on which that percent- 
@ge is to be taken. According to the 
words of the agreement these profits are: 
(1) profits of the Bombay Branch, (2) ac- 
cruing from sales by Mr. Wallace, (3) as 
" shown in the respondents’ books, (4) nett. 
“The books" accordingly become to some 
extent the arbiters.of his rights, What 
are “the books”? A firm’s books come 
into existence and are kept not for the pur- 
poses of a mere statistical record of transac- 
tions and paymentsor of pricesand rates. 
They are essentially a statement in figures 
of the firm’s business asa whole, so shap- 
ed asto bring out the precise results.of 
all transactions in rights and obligations 
and in profits ànd losses and the principles, 
on which they set off one set of figures 
against another and attribute and distri- 
bute the results, are as much partof the 
-books: as the figures themselves, though no 
‘written statement of them is any where set 
out, A plaintiff, who accepts the defend- 
ant’s books as deciding his rights to some 
extent, accepts them to that extent (unless 
he, guards himself by apt words) as state- 
. ments of the right mode of distributing the 
' results of the recorded transaetiens, and 
not as a mere repository of figures like a 
calendar or a price list., The main object of 
the book-keeping was to determine and show 
the trading position and results of the 
Company, though & minorand incidental . 
object served' was to show what it owed 
Mr. Wallaee for commission. That matter 
always lagged behind the conclusion of 
‘his sales, and in 1920, was, likely to be 
more behind hand than ever: Having left 
the respondents’ employment, he might’ 
` presumably have even less opportunity than 
' before of-ascertaining for himself how these 
transactions were working out, but as these 
` results would: be shown in the books, as 
and when the buyers met their obligations, 
from these entries his percentage could, 
and àn ordinary course would, be transfer- 
red to the credit of his account in the 
ledger. "Their Lordships do not think that 
-op the terms of this agreement the books 
can be divorced from the system of book- 


. keeping of which they are the expression, . 


or that nothing is intended to. be decisive 
except figures -picked out here and there 
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the percentage is to be reckoned is the 
profit of the braneh as shown; aud in 
Showing a profit the mode of getting at it 
is as relevant as the final figure. The pro- 
fit is the profit of the Bombay branch, not 
of some'selected department of that branch, 
and it is the Company's profit. Unless 
some agreement with their salesman ties. 
the respondents’ hands, the calculation “of 
it is in the first instance their affair. 

Mr. Wallace's 
books showed nothing with regard to the 
period in dispute, for it had not been post- 
ed up, and it was argued that he could 
not be bound by what the books showed. 
wherethey showed,nothing, but in such a 
ease only by a calculation from the figures 
shown, made in accordance with a method 
which the Court would fix as correct. Their 
Lordships eannot adopt this distinction. The 
circumstance that the appellant's. ledger 
account had not been made up cannot alter 
the rights of the parties. It might have 
been dueto aecident. It was, in fact, due to 
the disputes which had arisen between the 
Parties and everything was carried to a 
suspense account only. To lay stress on 
the word "shown" as meaning “now 
Shown" or "shown, when the respondents' 
servants have been told to show them," 
is to defeat the efficacy of the contract, 
The one reading would deprive Mr. Wallace 
of commission on any sales, on which at 


the date of the agreement no profit had 


yet accryed, for the object of the agree- 
ment was to settle all transactions for the 
period in question and not merely such of 
them ashad then gotinto the books ina 
completed form. The other would enable 
the respondents to bring his claim to a 
standstill by ordering the proper entries 
to be omitted. Profits "shown " can only 
mean profits, which from time to time 
are, or in the ordinary course of ‘business 
will be, shown. "Anything else defeaisthe 
contract as an agreement of compromise, 
and, on the other hand, the agreement 


refers to profits “shown as accruing "in 


the books, not to profits which the bcoks 
do not and never will show as accruing, 
though by & combination ofselected book 
entries and of argument upon them they 
may be represented as profits, which ought 


‘to have been shown as, accruing. - 


ledger account in the . 


In the view which their Lordships have - 


thus taken of the meaning of the agree. 
-ment, they can now proceed to deal with 
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the-appellant's three objections &o the 
accounts as shown in the respondents' 
books. f 

(1) When customers who have “ fixed 
the exchange.” with thé exchange depart- 
ment subsequently defaults the respondents 


in exercise of their right to reduce appa.. 


rent profits to nett profits, deduct from 
the, amount credited on sales account the 
amount of rupees, into which the sterling 
debt had been subsequently converted when 
the exchange was “fixed” instead of the 
corresponding amount of rupees atthe date 
of that credit. i 

(2) When the customers ' have met their 
obligations and have paid for the goods 
purchased, all that the respondents enter 
in ascertaining their ` nett profits is the 
sterling selling price converted into rüpees 
at the average exchange over a period 
anterior to the actual date of payment. 
Thue, whenthe exchange has been "fixed" 
"after the end of the period over which the 
rate of exchange was averaged, the re- 
spondents, have, in fact, received more 
yupees than the amount of rupees, which 
they bring in asthe basis of their profit, 
and on which the appellant's commission 
is reckoned. When this higher number of 
rupees has been paid, the respondents say 
nothing about it; when it is a bad debt they 
bring itin as a deduction in full, and Mr. 
Wallace is disadvantaged both ways. 

(3) In addition to their separate importa- 
tions of piece-goods, the respondents have 
an arrangement with a .Manchesjer firm, 
under which they import piece"goods on 
joint account. The Indian customers being 
known to them but not to the Manchester 
firm, they have agreéd with that firm, in 
return for a half per cent. commission, to 


guarantee the payment forthe goods. Thus . 


when they render account sales they credit 
themselves with this commission and with 
one-half of the profit appearing on the sale 
contracts, and so the matter is closed. All 
bad debts are thereafter solely their own 
affair. When, they come to reckon their 
nett profits, they charge the account with 


all bad debts, but with only half the realis-- 


ed profits plus their del credere commission, 
and account to Mr. Wallace for his commis- 
sion on the balance. His objection is that 
as against him only half of the bad debts 
should be charged. Though he negotiated 
the sales, he was not informed of the del 
eredere arrangement, and, as he does not 
receive any percentage on the Manchester 
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it. 


' tien and that which, in the concrete 
"Wallace accepts for the purpose of this 
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firm's share of the profits, -he should not’ 


suffer an abatement of his percentage on 


the respondents’ share in consequence of it, 
. To this there is an answer, which is sepa- 
rate from the general answer applicahle to 
all three objections. It was the view of 
both Courts below, with which their Lord? 
ships agree, that the half per cent. del 
credere arrangement was apart of the joint 
account arrangement and’ ought not to be 
treated at the will of Mr. Wallace as sepa- 
rate trading transaction. It was the very 
natural price asked for the respondents’ 
admission to the joint account business at 
all. Inthe result their nett profits on the 
whole transaction were a moiety of the profit 
appearing on the selling contracts, plus a 


. half per-cent,, and minus all bad debts, if. 


any. It is on this basis that they have 
accounted so far as the joint account busi- 
ness is speci&lly concerned. 


"The general answer is the same for all 
three objections. The system adopted by 
the respondents is the system by which the 
appellant. has agreed to.be bound, In the. 
&bstract Mr. Wallace's contention is this. 
He sells in sterling goods bought in sterling, 
and, subject to realisation, the profit is a 
sterling profit measured by the difference 
between the buying cost and the: selling 
price, and the commission is a sterling per- 
centagepgyable when that profit is realised; 
Rupee exchange has nothing to do with the 
transaction. The employers can take. pay- 
ment in any currency and at any rate they 
like; theonly material question is whether the . 
customer hae performed his contract. The > 
employers have to pay his commission in 
sterling, however, inconvenient he may find 
As for bad debts, so far as he is‘cop- 
cerned, they are simply sales negofiated, 
but. resulting in no commission-bearing 
profit. They have, therefore, to be elimi- 
nated from the list of his transactions. He 
has lost his labour, but he has nothing to 
do with his employers’ loss of the price of - 
their goods, nor can this be used to dimi- 
nish profits successfully earned -on other 
transactions, so as to deprive him -of 
his percentage thereupon. Inthe abstract 


‘Mr. Wallace’s contention may .be right. 


The difference between the abstract posi- 
Mr. 
appeal serves to emphasise the fact that 


his actual employment was necessarily 
relative to his employers’ way of doing 


. 


^v 


LS 
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-husiness and had tò éonform to it. If he 
had_insisted on'abstract terms, he would 


ES pes 
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^ probably not have been: employed at all. 


As ifis, he admits a conversion into rupees, 
.80 asto get payment in rupees; he admitsan 


' aggregation ‘of the sale transactions of’ the: 


year’ with the consequent averaging of' the 
rate of exchange at which ' the sterling cost 
-is converted into rupees, and he admits 
. the.consequent interpretation-of the word 
““nett as authorising a deduction of bad 
debts -in their entirety. He argues that 


- the operations: of ‘the: exchange: depart- 
ment concern’ him, when the buyers per-- 


form ‘their bargains, and entitle him- tò: 


: -his' percentage .on the enhanced, rupee- 


receipt as "fixed" oma falling rupee: ex- 
change, while'they do not concern him at 


. all when. the buyers’ default involves the’ - 


deduction ~of bad debts from the: profits 


- assumed’ for the ‘purposes’ of the Com- 


pany's own. finances.: . All. this. -merely 
shows how essentially his ‘rights depend- 
ed, .and .depend, .on. express | bargain; on 
his- written agreement.so long as:he was 


at’ work; on- the agreement.'sued on’ when ..: 


„he came..to compromise. a dispute, -which 


'. would. have: involved «a. challenge .of the. 


basis; on which. the.Company; regulated. the; 
whole of its affairs. : The witnesses did not 
contest : that: the Company's: - system. was 


.., - reasonable arid sound for its own- purposes; 


and an: agreement to . be: bound ‘By the 


. books .of.the- business:naturally did not: 


. provide a:special and different. system for 
therelatively small part of it; which affected. 


A Mr. Wallace. 


& 


Théir..Lordships will: humbly advise His 
` Majesty that this appeal should be dismiss-: 
‘ed, with costs. luc ur 
O ANA, . . Appeal dismissed. -. 
. Solicitors: for the Appellant.—Messrs. 
Field; Roscoe & Co. ' | ; < 
Solicitors for. the " Respondents.—-Messrs. 
Johnson, Jecksand. Colelough: ; 
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-Present :—Mr. Justice Jai Eal. —. 
BASAKHA.SINGH-— PyAINTIFR— : 
"na APPELLANT’. — . 
"Pa versus ` . 
SOHAN SINGH. AND ANOTEER—DEFENDANTS 
d 8 — RESPONDENTS. D 
Punjab Tenancy Act’ (XVI: of. 1887), 8.77 (8)— 
Morigage— Lease by mortgagee to mortgagor—Espiry 
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H V. SOHAN sINGÉ. [104 I. ©..1927] 
of term—Sw& by mortgagee to recover possession — 
Jurisdiction of Civil Court--'Suit by landlord to 
eject tenant'—Practice-- Appeal-—New plea. 

A suit bya mortgagee, who had leased the pro- 
perties to the mortgagor for a term, to recover 
possession of the properties from the latter after the 
expiry ofthe term of the lease, is not a suit by a. 
landlord to eject a tenant within the. meaning of 
s. 77 (3) of the Punjab Tenancy Act ‘and is, therefore, 
“cognizable by a Civil Court. [p. 145, col: 1.] 
^» A pure question of law may be allowe 

raised -for the first time even at the time of 
-of an appeal [p..144, col. 2.] - < 3 

In order to. bringa case within the purview of 
`s. 77 (3), Punjab Tenancy Aot,'the claim in.the suit 
“musti be directly referable to the lease or ‘the con- 

ditions on which the tenancy is held. The section. 

does not.include;a suit the. claim in which arises 

out of a contract of mortgage merely because be- 

tween the mortgagor and the mortgagee there sub- 
' sists also the relationship of landlord and tenant. [p. 
145, col: 2.| ; : 

Khushal Singh.v. Arjan Singh (1^ and, Jamiat Mal 
v. Khair Muhammad (2), relied on. 

"Second. appeal from the decree of the 
District Judge, F'erozepore, dated the 3rd 

March, 1927, reversing that of the Sub- 
. Judge, Foürth Class, Moga, dated the 23rd 
* October, 1926: ; 

Mr. J.G. Sethi, for the Appellant: 

Mr.. Nihal Singh, for the. Respondents. 
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- - JUDGMENT. —The ‘allegation in the: - 
."plaint is that in December, 1924, the: re- 
‘-spondents mortgaged the:land in suit with 
: possession to the’ plaintiff; the appellant 
"before ' me, that .on 'the-12th of January, 
- 1925, the land. was given’ for cultivation 
:to ‘the defendants for -one - harvest: for 
".Rs.' 31:8-0, and that the defendants -had 
neither: paid the rent ‘nor had they 
given possession of the’ land to the’ plaint- 
iff but were repudiating the: existence of 
“the mortgage. Possession of the land was- 
. claimed as a mortgagee. The defendants 
denied: the existence of the mortgage or 
: the fact of their having taken the land- 
from the plaintiff for cultivation -for. one 
harvest as alleged by him. The trial 
Court decreed the suit. ‘The District Judge ' 
on appeal by the defendants has held that. 
the'suit was iriable by the Revenue Court 
and has dismissed it. : ' 
It may be mentioned: that no objec- 
. tion to the -jurisdiction.of the Sub-Judge 


d; to bg 
hearing 


was taken before him;: nor was it taken . ` 


in the grounds of appeal to: the District 
Judge. But it appears to have been taken * 


. "for the first time at the hearing of the 


.appeal before the learned Judge. The 
question, however, is one of law and mno: 
objection can be taken to the jurisdiction 
of the learned Judge to entertain it ‘at 


- [104 T; 0. 1927] 


that stage: Theimportant questio, there- 
‘fore, is whether the suit was cognizable: by 


the Civil: Courts or'by the Revenue Courts. i 


In this connection it is to be’ borne in 
mind that the allegation of’ the plaintiff 
in the plaint is that the land’ was given 
to the defendants for,one harvest only. 
It is not the case of an ‘ordinary tenant- 
at will’ or of an occupancy tenant who has 
incurred forfeiture of the tenancy owing 
to. his having failed to perform any’ con- 
‘ditions of-the tenancy. According to’ the 
allegations made in the’ plaint the’ rela- 
tionship of landlord and tenant has ceased 
to exist by efflux of time. The plaint- 
iff, therefore; expréssly claims" possession 
not asra landlord. from-a tenant‘ butas a 
. mortgagee. from the mortgagor. -It-is;.no 
doubt, true that according to the 
the relationship of-landlord and tenant 
was not created by the same transaction 
by which the mortgaged was effected but 
was created afew weeks later. 
ever, does-not affect the question in the 
peculiar circumstances of this case. -It is 
admitted that on the date of the suit, if 
the:allegation .of the: plaintiff is true that 
the tenancy” was for one‘harvest - only, the 
time fixed had expired., Under these cir- 
cumstances itlooks- to- me’ that the- suit 
was. cognizable -by & Civil Court as it^was 
not a’ suit by a&landlord to'eject a tenant. 
“In Khushal Singh v.:Arjan Singh (1) it-was 
held that where’ the relationship: of:land- 
lord:.and ‘tenant: originally existed-but the 
plaintiff alleged ‘that’ the’ defendant had 
repudiated” that.-relationship and in fact 
at tlie.time.of the suit’ it: did not. exist, 
the plaintiff must be deemed to be suing 
on" the: ground that - the: defendant is in 


wrongful: possession ofthe land aud such . 


a suit is cognizable by ‘the -Oivil Courts. 
On:.page- 474 of P: -R: 
[Jamiat: ‘Mal v. Khair’ Muhammad: (2)} 
the .following. remark’ was- mude:— 
“The primary’: relationship: between the 


plaint : 


This, how-. 


' yapeny. KOTTLINGA MUDALIAR v; BOARD OR COMMISSIONER. 


ny 
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remarkable” ‘that the” terras. of s. 77 (3) of, 


the .Punjab- Tenancy: Act cánnot'be held 
to include a suit:the'claim in which*drises 


.out of a contract’ of- mortgage’ mérely be- 


126°'of 1906 . 


parties. was: that- of the. ‘mortgagor’ and - 


mortgagees. . 
and ‘tenant: was’ a subsidiary one; the main 
object. of! the»:lease “being to- secure under 
the? name ‘of. rent? the 'interest:due on the 


mortgage “debt, andallow' the mortgagor | 


to remain:in ‘cultivating, -póssession of ‘the 
land, though the mortgage was in-terms ‘a 
mortgage with possession.” It was- also 


(1) 41 P. R. 1894. 


(2) 126 P, R,'1906; 98 P. L. R 1907; 108 P. Ws R. 
4000 — MET 
10 


Thé: relationship oflandlords . 


cause between the niortgagor and-‘mortgagee 
there subsists also the relationship of land- 
lord and tenant, and-that in order'to bring 
the case: between" the" purview’ of s. 77. (3) 
the claim in the suit must: be. directly 
referable to thé lease or the conditions on 
which the’ tenancy is” héld. As. I haye 
already stated’ the primary object’ of the 
plaintiff in this case, according to the al- 
legations made in the plaint, is tò estab- 
lish his right as: a mortgagee and to obtain 
pósséssion of the land as such. He does 
not admit that-at the date of his suit 
subsisted. In view of the above I hold 
that the suit was ‘cognizable by the: Civil 
Courts. 

I may mention that it is véry ‘doubtful 
even if it be held that the suit was‘ cog- 
nizable by. a Revenue Court whether a 
good: case had been’ made ‘out’ to’ disthiss 
it. Section: 100: of" the: Punjab: Tenancy 
Act "appears'to 'apply to the ‘facts of' this 
case and were iti not’ for the fact’ that: I 


have held. that the suit -was:cognizable by 


the Civil Courts I -would havé considéred 
the‘ question of^ taking: action" ufider*that 
section. 

I accept’ the appeal, sèt aside the’ decree 
of the District Judge and remand. the 
case’ to him ‘with’ direétions’ to hear' the 
appeal on''the ‘merits: - The'costs’of this 
appeal will abide the result. 


R. L. Appeal accepted: 
AON: AY 
9 


. MADRAS mihi count: 
O1vit Revision PETITION No..599.0* 1926, 
^ January 26, 1921. ° 
Present:—Mr. J ustice: Cursenene ; 
VEPERY: KOTILINGA MUDALIAR 
(Dgap) AND ANOTBER— PETITIONERS 
versus ^ z 
THe BOARD oF ‘COMMISSIONER: FOR 
- BINDU'RELIGIOUS ENDOWMENTS, 
: "MADRAS-— RESPONDENTS. EE < 
Civil Procedure Code (Act'V of 1908), s. 116 Order, 
directing ` payment ‘of Court-fee, whether ‘casa— 
Revision—Interference—Faihire to’ exercise Terie: 
tion, what constitutes. 
Section 115, Civil Proecdure Cede: -requires that 
the order which it is tought to revise amcunts to 
deciding a case, Ifthe ‘case’ ecrprices no more than e 
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a direction to pay the Court-fee on a petition within 
a certain time, and has not resulted in the dismissal 
of the petition"for non-payment, the Court cannot 
be held to have refused to exercise its jurisdiction. ' 
e Ácha v. Sankaran (3), followed. 

An order relating to payment of Court-fee, which 
the Court had jurisdiction to pass, cannot, assuming 
that the order was wrong, be held to have been 
passed without jurisdiction merely because it has 
resulted in the rejection of an application. 


Petition under 5,115 of Act V of 1908 
and s. 107 of. the Government of India Act, 
praying the High Court to revise the judg- 
ment of the District Court, Nellore, in 
O. P. No. 24 of 1926. ` 


Mr. A. Venkatasubba Rao, for the Peti- 
tioners, 

Mr. P. Venkatramana Rao, for the Re- 
spondent. 


JUDGMENT.—This is a Civil Revi- 
sion Petition presented against an order of 
the District Judge of Nellore assessing the 
Court-fee payable upon a petition under 
s. 80 (2) of the Hindu Religious Endow- 
ments Act, and allowing the petitioners 
a fortnight within which to pay it. The 
respondent raises the preliminary objection - 
that an order of this nature is not subject 
to revision by this Court under s. 115 of the 
Civil Procedure Code. 
. It is indisputable that the Court had juris- 
diction to assess the Court-fee, under s. 12 
of the Court Fees Act, and it appears to me 
to involve a confusion of thought to say 
that because an order which the Court had 
jurisdiction to pass resulted in the rejection 
of the application, therefore, assuming that 
the order was wrong, it was passed without 
jurisdiction. But it is unnecessary for me 
‘to pursue this question, which I have re- 
cently dealt with in Chinnasami Pillai v, 
Powayee Ammal (1) because I think that 
the petition must fail upon another ground. 
Section 115 requires that the order which 
it is sought to revise amounts to deciding 
a eases Now if the ‘cage’ comprises no 
more than a di-ection to pay the Court- 
fee within a certain time, as it does here, 
it is impossible, without anticipating what 
has not yet occurred, tosay that the Court 
has, refused to exercise its jurisdiction to 
entertain the petition. A different set of 
` considerations might arise if the Court, 

pon failure to make the payment, bed 
Bn sedi the petiticn. It may then be 
arguakle (es was held by Oldfield, J) in 


g 102 Ind, Cas, 677, 


KH3HO RAM;v. PÍRU MAL-DINA NATS. 


_of Gurdaspur. 


[104 1..C. 1927] 


Sudalj Muthu Pillai v. Sudali Muthu Pillai 
(2) that the order of dismissal (in that case 
an appeal) was a refusal to exercise jurisdic- 
tion. The present case appears to be in 
all essential respects identical with that 
decided by Phillips, J., in Acha v. Sanka- 
ran (3) and Iam in agreement with the. 
view which linfer was his, that so far 
as matters have goneat present, no ques- 
tion of a refusal to exercise jurisdiction has 
arisen, 

Tbe Civil Revision Petition is according- 
ly dismissed with costs. 

V. N, V. 

A-N. A. 


(2) 71 Ind. Cas.173; 17 L. W. 623; (1922) M. W. N. 
831; A. I. R. 1923 Mad. 270. 


(3) 95 Ind. Cas. 424; 50 M. L. J. 497; (1926) M. W. N, 
444; 23L, W, 752; A. I. R. 1926 Mad. 768, 


Petition dismissed. 
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LAHORE HIGH COURT. 
First Civin APPEAL No. 2742 or 1923 
June 7, 1927. 
Present :—Mr. Breadway, Acting 
e Chief Justice and, Mr. Justice Bhide, 
KESHO RAM-—PLAINTIFF— APPELLANT 
E versus € 
Fiem PIRU MAL-DINA NATH, TarrovGH 
DINA NATH-—DREFENDANT—RESPONDENT. ^ 
Civil Procedure Code (Act V of 1908), O. XIII, 
r.4—~Documents produced behind plaintiff's back— 
Court making necessary endorsements— Plaintiff, whe- 
ther debarred from calling for further proof. 
The mere fact that the Court was induced to‘ 
endorse the requirements of O. XII, r. 4 of the Code 
of Civil Procedure on certain documents behind the 


: back of the opposite party, does not debar the latter 


from calling for due proof of those documents. [p. 
147, col. 1.] 


First appeal from the decree of the Senior 
Subordinate Judge, Amritsar, dated the 
3lst August, 1993. 

Messrs. Fakir Chand and Har Parshad, 
for Mr. Vas Dev Kumria, for the Appellant, 

- Mr. M. L. Puri, for the Respondent. 
JUDGMENT. 

Broadway, A. C. J.—The parties to 
the suit giving rise to this appeal are busi- 
ness people,.the plaintiff living in Amritear 
and the defendants at Batala in the District 
They had considerable deal- 
ings, and the plaintiff instituted this suit 
claiming a sum of Rs. 5,450-9 as being the 
amount due on accounts. He also asked 
for future interest from the date of institu- 
tion till realization of the decretal amount 
at the rate of six per cent. per annum. The 
Gelencant fim, while admitting former 


` [104 L O. 1927) muxanbr DAM-OHUTAR RAM v. È. T. RAILWAY GO, 
transactions and the execution of aebalance, ` 


objected to an overcharge by way of interest 


andalso pleaded that a sum of Rs, 2,300 
had been paid by them which had not baen- 


credited in their account by the plaintiff. 


The trial Court came to bhe conclusion that : 
- there was no error in the calculation of the. 


: interest but found that the defendants had 
-syccesded in proving the payment of 
Rs. 2,300. Allowing this sum 
interest atthe rate of six per cent.per annum, 
it deducted the sum of Rs. 2,460 and grant- 
ed the plaintiff a decree for Rs. 2,996-9. The 
- Judgment is entirely silent on the question 
‘of interest, although the matter had been 
. put in issue. ` é 
Against this deeree the plaintiff preferred 
this appeal challenging the finding of the 


Oourt below as to the payment by the res- : 


pondents of Rs. 2,300 and further asking 
for the interest prayed for in his plaint, 
The main dispute before us relates to the 
payment of the sum of Rs. 2,300 as alleged 
by the respondents, Admittedly the onus 
of proving this payment was on them. In 
order to discharge this onus they led oral evi- 
dence, and fiva witnesses have deposed eto 
the’ payment having baen made in their 
presence. This evidence has been read by 
Mr. Fakir Ohand for the appellant, and, 
after a careful -consideration of it, it is a 
` matter of somesurpriseto me that the Court 
below should have accepted it as proving 
the payment alleged by the respondents. 
[His Lordship then referred to the avi- 
dence and proceeded:—] - è : 
It has been urged by Mr. Mukand Lal 
| Puri, thatinasmuch as the account books 
ofthe defendants’ firm were placed on the 
. record and endorsed by the Presiding Officer, 
-as réquired by -O. XIIL, r.4 of the Civil 
. Proesdure Code, th» plaintiff should be held 


to have waived any objection as to proof of - 


these accounts. Au examination of the re- 
` cord, however, shows that these documents 


are endorsed as having been produced on - 


the 15th of May, 1922, A further examina- 
‘tion of the record shows that the casa was 
not set down for hearing on the 15th of 
.May, 1922. --In : these circumstances, it is 
obvious that thé translation of the account 
books was: produced behind the plaintiff's 


back, and the mere fact that the Court was ] 


induced to endorse the requirements of 
O. XIII, r. 4 of the Civil-Prosedure Code on 
it on that date cannot be regarded as a 
waiver on the part ofthe plaintiff to call 
‘or further proof of those documents, 


D 


together with ` 
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"It was next urged by the learned Counsel 
` for the respondents-that, inasmuch as the 
endorsement had been made on this trans- 
lation, his clients had béen misled and, 
therefore, they could be allowéd a farther 
opportunity to preduce evidence in support 
of their plea. Having regard, however,'to 
the fact thatit was the réspondents who 
` produced thé documents on a dato not fixed 
for the hearing of the zase, I do not think 
-that they should be allowed any further 
opportunity to re-open their case.” e 
In my"judgment, the evidence on the 
record, as given by the witnesses for the 
defendant-firm, is wholly unreliable, and [ 
would, therefore, hold that the respondents 
: have failed to prove that they made the pay- 
ment of Rs, 2,300-as alleged by them, ` 
On the question of interest, it has to be 
borne in mind that the parties are traders, 
and in these circumstances I see no reason 
for not allowing the interest prayed for. It 
has been urged that this question of interest 
is a discretionary one, and that an Appellate 
Court will not lightly interfere with the 
discretion of the trial Court. In the present 
case, however, a referencé to the very cur- 
sory judgment of the learned Senior Sub- 
ordinate Judge shows that he obviously lost 
sight of this question of interast and thatit 
is only his silence that can be: regarded as 
amounting to refusal to grant’ interest, 
The matter has certainly not been con. 
sidered by him, and I. would, therefore, 
' accept this appeal and grant the plaintiff 
a decree for the amount claiméd by him in 
full with costs throughout and with inter- 
est on the decretal amount from the date of 
institution till the date of realization at the 
rate of six per cent. per annum. ; 
Bhide, J.—I agree. ` LL, 
Bide 7. Appealat «itd 


ALN, A. 
teanna 


- e 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE DxOREX No. 
f i oF 1925, 
July 19, 1927. 
Present:—Mr. Justice Ross and - 
‘Mr: Justice Allanson. 
-tar Firm or Messrs. MUKANDI RAM 
* GHUTAR RAM-—PTAINTIFR—ÀA PPELL SN T : 
versus - 
Tas HASTINDIAN RAILWAY COM PANY 
—DEFENDANT No I—KR«spPoNuEwTs, . ` 
` Ratiways Act (1X of 1890), s, 78—Risk Notes Forma, 
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A und H-—Goods not carried by proper route—Liabi- 
lity of Company—Ordinary bailee—Contract Act (1X 
of 1872), $. 161—Delivery within proper time—Delay, 
effect of. | 
_ The Risk Notes contemplate the ordinary route and, 

iffthe goods are not carried by the proper route, 
then*ethe contract goes outside the Risk Notes 
altogether andthe position of the Railway Company 
ecomes that of an ordinary bailee. i 

Vali Mahomed Hamad v. G. I. P. Railway Compan 
(1), follo wed. o 

There is no delivery within the proper time within 
the meaning of s.161 of the Contract Act, where 
goods which could have been delivered in two days 
are delivered after nine days. . 

Appeal from a decision of the District 


` Judge, Gaya, dated the 15th of September, 
. 1924, reversing that ofthe Munsif, Gaya, 


dated the 31st of March, 1924, 
Messrs.: Shiveshwar Dayal and K. N. 


_ Varma, for the Appellant. 


Messrs. N. C, Sinha, N. C. Ghosh and B. 
B. Ghosh, for the Respondents. Q7 
: JUDGMENT. f 

Ross, J.—Thisis an appeal by the plaint- 
if. in a suit against the respondent, the 
Hast Indian Railway Company, for damages 
on account of deterioration in condition 
of 12 bags of potatoes that were con- 
signed from Hardwani on the Oudh and 
Rohilkhand Railway to Gaya on the East 
Indian Railway. The consignment was 
covered by Risk Notes in Forms A and 
H and oneof the conditions of these Risk 
Notes was that the goods should be carried 


+ from Hardwanito Gaya. The Rigk Notes 


contemplete the ordinary route,. as was 


. held in Vali Mahomed Hamad v. G. I. P. 


Railway Company 1) and, if the goods 
“were not carried by the proper route, then 
it must be taken that- the contract went 
outside the Risk Notes altogether and the 
position of the Railway Company became 
‘that of an ordinary bailee’ Now, it -has 
been found that the goods came by the 
proper route as far as Mogulsarai. From 
there instead of being sent by the grand- 
cord line to Gaya they were sent by the 
main line as far as Jhajha and were then 
returned’ to Gaya. The result was that the 
transit from: Mogulsarai to Gaya, instead 
of taking two days which, according to 
the evidence, is the ordinary time, took 
nine days. This is sufficient to deprive 
the Railway Company of the protection of 
their Risk Notes; and then the question 
is: simply whether the goods were deliver. 
edeat the propertime within the meaning 
of s.161 of the Contract Act. Now ia nu 

(1) 67 Ind. Cas. 366; 46 B. 830; 24 Bom. L, R. 316; 
a, | R. 1923 Bom, ^ 


7104 1. C. 1921) 


view qan it be held that the delivery of 
goods, which were received at Mogulsarai | 
on the 21st of September, at Gaya on 
the lst of October, when the ordinary.time 
of transit is two days, was delivery with- 
in the proper time; and the finding of. 
the District Judge is that there was negli- 
gence on thé part of the Railway Com- . 
pany in this respect. The Railway Cqm- 
pany must, therefore, be held liable for | 
the deterioration in condition of the pota- 
toes. à 
In this view I would allow the appeal, 
set aside the decree of the learned Dis- 
trict Judge and restore the decree of the 
Munsif. The. appellant is entiteld to his 
costs in this Court and in the Court of the 
District Judge also. _ 
Allanson, J.—I agree. i 
B. K. P. Appeal allowed, 4 


LAHORE HIGH COURT. 


* MISCELLANEOUS SECOND CiviL APPEAL. 


No. 754 or 1927. 
July 2, 1927. 
Present :—Mr. Justice Jai Lal. 
HAJI MUHAMMAD AND oraEBRS— 
JUDGMENT-DEBTORS— APPELLANTS 


versus ' 

GHULAM HUSSAIN KHAN— 
AvoTion-PURCHASER AND THE- FIRM KNOWN, 
as MANGAT RAM-BANWARI LAL— 
DECREE-HOLDER— RESPONDENTS, 

Civil Procedure Code (Act V of 1908) O. XXI, 
Tr. 90, 92—Application to set aside sale—Auction- 
purchaser, whether necessary party—Notice to auction- 
purchaser, necessity of—Appeal by auction-purchaser 

against setting aside of sale, competency of. 

Although an auction-purchaser is not a necessary 
party ‘to an application for setting aside an execu- 
tion sale on the ground of material irregularity in 
publishing or conducting it, in the sense that in the 
application he should be described as one of. the 
parties against whom the application is made, yet 
he is entitled to notice of the application and to pre- 
feran appeal ifthe sale is set aside. 


Miscellaneous second appeal from an 
order of the Additional “District Judge, 
Lahore, dated the 17th December 1926, re- 
versing that of the Sub-Judge, Third Class, 
Kasur, dated the 21st October, 1926: 

i Mr. Jagan Nath Aggarwal, for the Appel- 
ant. ; 
. Mr, J. G. Sethi, for the Respondent. < 

JUDGMENT.—The respondent 
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perty in dispute in an auction held by the 
Sub Judge of Kasur in execution of‘ a 
décree. The judgment. debtor having object- 
ed tothe sale on the ground of material 


irregularity in publishing or conducting the | 


samethe Sub-Judge set it aside. The auc- 
tion-purchaser thereupon filed an appeal in 
the Court of the Additional Judge of 
Lahore. This appeal has been accepted 
and thesale confirmed. This is an appeal 
by tbe judgment-débtor against the order 
of the Additional District Judge. i 
The :only question that was raised before 


me'on behalf of the judgment-debtor is’ 


_ that. the aüctioh-purchaser is not compet- 
ent. to. appealfrom an order setting aside 
asale held in execution of a decree. A 
further point which was raised before the 
District Judge and is again raised before 
me ‘on behalf of the respondent is that 
an auction-purchaser is a necessary party 
‘to an application by the judgment-debtor 
to set aside a sale and asin this case he 
was not madea party, therefore, the Sub- 
Judge was not competent to entertain the 
application, The District Judge has held 
that the application made by the judgment- 
debtor to set aside the sale could not 
procced because the auction-purchaser was 
not made a party to it within the period 
of limitation prescribed for making such 
an ‘application., He has further held that 
there was no material irregularity in pub- 
lishing or conducting the sale. In view 
of this ‘second finding, strictly speaking, it 
is not necessary for me to decide whether 


it was incumbent on the applicant to make : 
thé. auction-purchaser a party to the: 


application to set aside the sale, but it 
appears to me that the view of the learned 
Judge is not correct and the law does 
not lay down anywhere that the application 


to set aside the sale should be in any parti- 


colar form. ‘All that is needed is that the 
auction-purchaser should be notified and 
given ‘an opportunity to meet the ‘allega- 
tions made in the application. This is 
quite clear from O. XXI, r. 90 and the 
proviso to O. KAT, r. 92, In the absence 
ofany express provision of the law that the 
auction-purchaser should be made a party 
to the application in this sense thatin the 
application he should be described as one 
of the parties against whom the application 


HAJI MUHAMMAD P, GHULAM RUSSAIN ENAN, 
Ghulam Hussain Khan purchased ethe Pro- 


ids 


The néxt question is whether; if a sale 
has:been set aside, the- aucéion-purchaser * 
is competent to appeal. Now, O. XXI, 


» 


:r. 92, proviso, clearly provides that no 


order setting aside the sale shall be made 
unless notice of the application has been 
given to all persons affected thereby. 26 
is quite clear to my mind that an auction- 
purchaser is affected by an order under 
r. 92 andis, therefore, entitled to a notice 
and consequently to show cause against 
the application to ket aside the sale. It 
is a necessary consequence of a notice to 
him and of his right-to show cause against 
the application that, if the decision is 
adverse to him, he is entitled to appeal. 
Ii was held in Fazal Rab v. Manzur Ahmad 
(1) that an auction-purchaser is entitled - 
to a notice of an application under O. XXI, 
i. 90, and that he hes a right to appeal 
if the -sale is set aside. Similarly in Bibi 
Sharafan v. Muhammad Habibud-din (2) 
it was held: by the Calcutta High Court 
that an auction-purchaser is entitled to 
a notice under O. XXI, r. 92, proviso. In 
Khaira v. Salem Raj (3) it was held that 
if an auction-purchaser is ‘made a party 
to an appeal from an order refusing o set 
aside a sale after the period of limitation 
for the appeal has expired, the appeal 
must be held to be barred by time, It 
appears, therefore, from all these cases 
that the auction-purchaser is entitled to 
be heard against an" application made to 
set aside the sale and that no sale can’ 
be set aside unless notice is given to him 
and, therefore, that-he is entitled to appeal 
if the sale is set aside. UD a 
This was the only point that was argued 
before me. The rest of the matters decided 
by the District Judge are. findings. of 
fact and cannot be attacked on second 
appeal, I diemiss this appeal- with costs. 
R. L. Appeal dismissed. 


(1) -45 Ind. Cas. 773; 40 A. 425; 16 Æ L. J. 433. 
(2) 10 Ind. Cas. 148; 130. L. J. 535; 15 C. W. N. 


685. ME 
. (3) 51 Ind, Cas. 935; 1 Lah. 21. 


is made, I am unable to hold that the. . 


view of the learned Judge below ia cop- ` 


. rect, w 


os 


CALCUTTA HIGH COURT. 
ArTPRALS FROM APPELLATE DEOREZS Nos, 112 
ow - ANO 113 0F.1925.... ~- - 

- June 28, 1927. 
Presènt:+—Mr. Justice. Cuming and 
Sie ota Mr. Justice Cammiade. ^ =` 

-RAJ KUMAR DUTTA GUPTA— 

* ^. DEFENDANT—ÅPPELLANT 


uU UU t7 Versus’ c 
RAMANI MOHAN KUNDA AND ANOTHER 
^^ —PLAaINTIFFS— RESPONDENTS. . 

- Bengal Tenancy Act (VIII of 1885), s8. 18,48, 86— 
Raiyat at fixed rate—Lease—Relation between such 
raiyat and lessee—Nature of tenancy—-S. 48, appli- 
cability of—'Transfer', whether includes lease— Parties 
agreeing to'treat tenancy raiyati—Estoppel. i . 

Per Cuming, J—The restriction imposed by, s. 48 
of the Bengal Tenancy Act on the amount of rent. 
that a raiyat can recover from an under-raiyat bas 
no application in the case of a raiyat at a fixed rate 
S rer the section being governed bys. 18. [p. 151, 
col. 1. " n $ 

The word ‘transfer’ in s.18 of the. Act includes 
‘lease. [ibid.] .- ae 

Per Cammiade, J —The word ‘transferin 8.18 of the 
Bengal Tenancy Act does not include ‘lease’ and 
raiyats holding at fixed rent or rate of rent cannot 
create tenancies under themselves which would: not 
be under-raiyati tenancies and- which would not be 
controlled by the provisions of the Act relating to 
under raiyati tenancies. [ibid.] 

Where parties agree and behave to each other as if 
the relationship between them is that of a tenure- 
holder anda raiyat, they are estopped from resiling 
from this position and pleading subsequently that 
the relationship is that of raiyat and under-raiyat. 
[p. 151, col. 2.] | f 

Appeals against the decrees of the Sub- 
ordinate Judge, Second Gourt, Comillapdated 
the 8th of July, 1924, modifying those of the 
Munsif, Second Court, Chandpur, dated the 
llth of February, 1924. : 

. Babus Dhirendra Lal Kasigir and 
Nagendra Nath Basu, for the Appellant. 

Babus Abinash Chandra Guha and Bhu- 
pendra Nath Das, for the Respondents, 

Da JUDGMENT., : 

Cuming, J.—These two appeals arise 
out of two suits for rent. In the first Court 
the learned Judge held that the plaintifis 
were kayami mourasi raiyats and, the de- 
fendant wag an*under raiyat and, therefore, 


. they: were governed by the provisions of 


. unde? a registered lease or agreement fifty 


8. 48 of the Bengal Tenancy Act which pro- 
vides that "the landlord of an under raiyat 
holding at & money rent shall not be entitled 
to recover rent exceeding the rent which he 
himself paya by more than tbe following 
percentage of the eame:—(a) when the rent 
paysbe by the under-ratyut is payable 


per cent; and (b) in any other case twenty 


five percent’. He granted to the pleintifs 


M. 


Te» . 
4 Sa a er E 
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a proportionate decree in the suits. On 
appeal toe the District Court the Jearned 
Judge held that the plaintiffs were tenure- 
holders and the defendant was a raiyat and 
hence he held that the provisions of 8. 
did not apply to the present cases. 
ther, he held’ that, even if the plaintiffs 
were raiyats and the defendant an under- 
raiyat, still, as the plaintifis were kayami 
mourasi raiyats, that is to say raiyats holds 
ing at a fixed rate ofrent, they were nof 
governed by the provisions of s. 48 of the 
Bengal Tenancy Act. On these findings 
he decreed the appeals and allowed the 
plaintifis’ claim in full. The defendant has 
appealed to this Court, . The first argument 
which was addressed to us is that the ques- 


-tion of status of the plaintiffs and the de- 


fendant is res judicata and, therefore, the 
learned Judge erred in holding that the 


‘defendant was estopped from saying that 


he was an under raiyat.and the plaintiffs 
raiyats. With regard to this question the 
learned Vakil would seem to argue that 
the question of the plaintiffs and the de- 
fendant's status had been decided in some 
previous suit which had been fought up to 
theeHigh Court. There is no reference 
whatever to this previous suit in either of © 
the judgments of the lower Courts and for a 
good reason that. no such judgment has 
been filed or exhibited in the case. There 
is on the record à judgment of this Court, ` 
but whether it refers to the lands of the 
present suits is not apparent. Neither, as 
far as I can see, does this judgment deter- 
mine the question of status of the plaintiffs 
and the defendant. It was a judgment in 
a Letters Patent Appeal by which a judg- 
ment of a Judge of this Court sitting alone 
was set aside and a judgment of a Subor- 
dinate Judge was restored What judg- 
ment of the Subordinate Judge was restor- 
ed it is impossible to say as no copy of it 
appears on the record. 

The learned Vakil for the appellant ihen 
contends that the parties went to trial cn 
the fcoting that the plaintiffs were raiyats 
and the defendant under-raiyat. As far es 
ean be seen from the plaint this was £o. 
In the plaint the plaintiffs described the de- 
fendant aa an wnder-ratyat. It is some- 
what difficult to urderstand, in view of this 
admission of the plaintiffs thatthe defend- 
ant was an under raiyat, how the learned 
Subordinate Judge held that the defendant 
was estopped frem saying that he was an 
ynder-raiyat when apparently the plaintifs 


4 


48 ^, 
Fur- 
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from the commsncament of the suit a 1mitted 
that he was dnunoder-raiyat. It i$, how- 
ever, immaterial for the purpose of the deci- 
sioa of these appeals whether the defend- -` 
ant was a raiyat or an under-raiyat. The 
. plaintiffs admittedly had a raiyati holding 
-ata fixed rent or rate of rent and, therefore, 
.they were persons to whom s, 18 of the 
‘Bengal Tenancy Act would apply. Sec-- 
tion*l8 of the Bangal Tenancy Act provides 


“that “A raiyat holding at arent, or rate of.. 


.rent fixed in perpetuity shall be subject to 


“tha same’ provisions with respect to the' 


transfer of, and succession to, his holding as 
the holder of & permanent tenure". Now, 
it has been held by this Court in the case" 
of Hari Mohan Lal v. Atul Krishna Bose (1), 
that the word 'transfer' includes 'lease' and 
that a raiyat ata fixed rate: of rent can 
grant leases in the same way as a permanent 
tenure-holder, in other words. s.85 of the 


Bengal ‘Tenancy Actis controlled by s. 18... 


In the-present case, the question is whether 
s. 48 controls s. 18 or s. 18 controls s. 48. 
There is no direct authority on this point., 
l am, however, of opinion by analogy 
with the finding of this Court that s. 18 
controls s. 85 that s. 18 also controls s. 48.* 
Section 85 imposes certain restrictions on 
sub-letting by raiyats. In the decision to 
which I have referred. and which has been 
followed by this Court in the case of Amar 


Chand Roy v. Prasanna Dasi (2), it was held | 


that the restriction imposed by s. 88 on sub- 
letting by a raiyat did -not apply to sub- 
letting by a raiyat at a fixed rate of rent 
it being governed by s. 18 of the*Bengal 


4 Tenancy Act. By analogy it seems to me 


that the restriction imposed by s. 48 on the 
amount of rent that a rawat can recover 
from -an ^ under-raiyat has no appli- 


cation in the case of a raiyat at a fixed rate" 


of rent, the'section being governed by s. 18. 
oa ad words, s. 18 controls s. 48 as it does 
g. 85. 

The result is that these two appeals must 
be dismissed with costs. . "NON 

Cammiade, J.—I am not prepared to 
agree with the' view of law that the 
word “transfer” in s. 18 of the Bengal 
Tenancy Act includes ‘lease’, nor that 
raiyats holding at a fixed rent or rate of 
rent can create tenancies under themselves 
which would not be: under. raiyati tenancies 
and which would-not be, controlled by ‘the 
provisions of the Tenancy Act relating to 

(I; 32 Ind. Cas. 503; 19 O. W. N. 1127. 

(2) 61 Ind. Cas. 529; 25 0. W: N, 9. 


. 


“they held the land as ratyats. 


“who had derived his title from. the 


. E ae 

| ist 
under-raiyat-tenancies, In this, case, how- 
evar, it would not bs nscessary to enter into 
these matters because although in the plaint 
the plaintiffs have described the defendants 
as under-raiyats it appears from the course 
of conduct between the parties that it,was 


agreed between them and the parties did 


behave towards one another as if the re” 


lationship between them was that of a 


tenure-holder and a raiyat. The defend- 
ants were allowed to purchase the tenancy 
they now hold on the footing of ita being a 
raiyati holding and to execute a kabuliyat 
it was expressly stated . that 


in which 


arising from such conduct is mutual, It 
affects both the plaintiffs and the defendants 
and now they cannot resile from the posi- 


‘tion. f < . 
^ I agree, therefore, thatthe appeals should- 


be dismissed with costs. | NE 
ALN. A. Appeals dismissed. 


" wi 
—— 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE 
“No. 1363 or 1924. ` - 
March 16, 1927. 
Present :—Mr. Justice B. B. Ghose and 
. . Mr. Justice Mallik. . 
 NALINAKHA SINHA—Dzranpayt— 
UE No. 1 APPELLANT | 
i versus. Jd 
RAM TARAN PAL AND OTHERS—-PLAINTIFFS 
|^ 75 — RESPONDENTS. Y P 
Bengal Pathi Regulation (VIII of 1819), s. 14— 
Patni sale— Suit to set aside sale—Limitation— 


“Limitation Act (IX of 1908), Sch. I, Art. 12 (d)— 


Amendment of plaimt depriving defendant of plea of 
limitation — Practice—Interlocutory order—Appeal 
after acceptance of costs—Estoppel. 
Ifaninterlocütory order is made in favour of one 
party but for some reason costs are allowed uncondi- 
tionally to the unsuccessful party, the unsuccessful 
party, is not precluded from questioning, the order on. 
appeal by accepting the costs of the hearing.® [p. 153, 
ol. 2. : 
ar die held under the Patni Regulation ' can 
only be set aside by a suit as provided under s. 14 
of the Regulation, and such a suit must be brought 
within one yearunder Art. 12 (d) of Sch. I of the 


Limitation Act. ‘[p. 154, col. I 


- A suit brought not only against the zemindar 
and the purchaser, but also against a person 

purchaser 
as well as the previous. owners of the patni 1 
execution of a decree against ‘whom the plaintiff ha 
purchased the patmi, is not a suit contemplated by 
s.14 of the Bengal Patni Regulation. [p. 154, col, 


2] = gem xd 


e 
, 


Estoppel | 


oe 33. 

An, Amendment of the plaint should mot be allow- 
ed whers it would prejudice theright acquired by the 
defendant on the ground of limitation. ^ [p. 154, col. 
lc s 


"Quere.— Whether a pleint of two persons can be 
amended on the’ application of one of them without 
any Seferénce to thé other, [p. 153, col. 2] ta, ast 
: Appeal against a decrée of the Dis- 
trict Juage, Murshidabad, dated the 
26th May, 1924, reversing:that of the .Subor- 
dinaté Judge, Murshidabad, dated the 30th 
June, 1922, “° ^ ` “ 

Messrs. S. C. Bose, S.C. Maiti and ‘Babu 
Apurba Charan Mukherji, for the Appel- 
` lant. © > e me e. 
Babus Brojo Lal Chakravarti and Gopendra 
Nath Das, Narendra Krishna. Bose, ior the 


Respondents. M 


JUDGMENT. 


B. B. Ghose, J.—This is an appeal by. . 


` defendant No. 6.against the judgment and 
decree of the District Judge of Murshida- 
bad reversing those 
Judge of that place., Two plaintiffs brought 
the suit out of which this appeal has arisen, 
Defendant No. 1 was the zemindar of the 


No. 2, 
“The pláintifis, after their purchase, did not 
‘pay. the panti rent. For the arrears of the 


xt 


Jeyth,1327 is illegal and void and does not 

affect the plaintiffs’ right. They alleged 

that,they, the plaintiffs, werein possession, 

notwithstanding the Régulation ‘sale; and’ 

they. made various statements’ as regards 

the right of defendants Nos. 2 to 5 tothe pro- 
t 7 4 
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: Notwithstanding the 


. [104 1. 0, 1997, 


perty. in question.and also with regard -to 
the service of notices required under the 
Regulation. There was also a prayer for 
confirmation of possession. Various ques- 
tions were raised in.the trial Court. The 


Subordinate Judge decided the important: 


issues against thee plaintiffs, and dismissed 
the suit. The principal questions decided 
by him were that the plaintiffs were out of . 
possession and could not, therefore, maintgin 
@ suit for a Merely declaratory -decree 
under s. 42 of the Specific Relief Act; tbat 
the defendant No, 3 was entitled to bring 
the patni to saleunder Regulation VIII of 
1819; and that the notices required to be 
served under the Regulation were duly 
served. Against that decree, only plaintiff 
No. 2 preférred an appeal to tho Court of 
the District Judge, Plaintiff No. 1 was not 
& party to the appeal either as appellant 
or ag respondent. Before the Appellate 
Court , the appellant, plaintiff No. 2 only 
applied for “amendment of the plaint. 
objection of the 
respondents, the learned J udge allowed the 
amendment asked for, which was to this 
effect: That if-the Court .holds that the. 
plaintifis were dispossessed by the de- 
fendants, a decree for khas possession may 
be madé in favour of the plaintiffs and the 
plaintiffs! may be directed to pay the 
ad valorem Court-fee, "This amendment was 
made on the 29th Apri], 1924. After hav- 
ing allowed ' the amendment the District 
Judge was of opinion that the question 
as regards the maintainability of rhe suit 
did not any longer arise. _ He next decided 
the other questions raised in the case, 
namely, first, whether the predecessor of 
defendants Nos, 2 to 5 had any rightto put 
up the property to eale under Regulation 
VIII of 1819, and, secondly, whether the 
usufructuary mortgage in favour of the 
predecessor of those’ defendants was invalid 
and voidin law. These two questions he 
decided against the plaintiffs. The third. 
question was with regard ‘to the service 
of the requisite notices. This he decided 
in favour of the appellant and thereupon 
he allowed the appeal and made this decree; 
that the paini sale in question be declared 
void and the plaintifis be restored to 
possession of the patni mehal (as it stood 
before.the sale in question) ousting the 
defendants íherefrom. Defendant No, 6, 
who took the  patni'from the defendant 
No. 1 after his auction-purchase in Jeyih 
1927 B. S., is the appellant in this Court 


LI 


. — a "E 
[104 LO, 1927]: E 
and he. has made plaintiff No;2 and the 
other defendants, respondents {n this 
appeal. < Pw Lo NM. 

The contention on behalf of the appellant 


is, first, that the suitis not a suitas con-' 


templated under s. l4 of Regulation VIII 
of 1819 and that itis thé only suit that is 
allowed to the previous patnidars under 
the law for reversing ihe patni sale under 
the Regulation. The second contention is 


that the amendment ofthe plaint ought not. 


tohave been allowed having regard to the 
fact that at the time when the amendment 
was allowed the right.of.the plaintiff was 
barred by limitation and the valuable right 
acquired by defendant No. 6, the appellant 
before us, was affected by this amendment. 
It was also endeavoured on behalf of the 
appellant to show that the 


the question of notices was arrived at upon 
insufficient grounds and on erroneous 
reasonings. With regard to the last ground 
itis not possible for us to examine- the 
findings of the learned Judge inthe Oourt 
below. These are questions of fact and I 
do not think we can interfere with his find- 
.ing in second appeal even if the reasorfs 
of the, learned Judge be unsatisfactory. 
The only questions which remain to be 
decided ‘are, first, with regard to the. ques- 
tion of amendment, secondly, whether. the 


sujt as framed is maintainable under the | 


law. 

Before I deal with the arguments on be- 
half of the appellant, the ground should be 
cleared: by disposing of two objections 


raised on behalf of the. respondent. plaintiff - 
No.2 who will henceforth be described as . 


' the respondent. Defendant No. 1 appears 
in this Oourt and b^ supports the argument 
ofthe appellant. -It is urged, first on be- 
half of the respondent that this appeal is 
not maintainable.. on the ground that 
plaintiff No. 1 has not been made a party 
respondent. Plaintiff No 1 was not a party 
in the lower Appellate Court. He did not 
appeal against the decree of the Subordinate 
^ Judge andit may be taken that he’ was 
content with the decree that was passed by 
the trial Court. Itis urged that the effect 
of the decree of the District. Judge is that 
it was in- fayour ofthe appellant . before 
that Court, that is plaintiff No. 2;as well as 


plaintiff No. 1 who was no party to the ' 


appeal and that in order to have the decree 
set aside by -his appeal here, defendant 
No. 6 was bound to implead plaintiff No, 1 
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decisicn of: 
“the lower Appellate Court with regard to: 


‘by the appellants, namely, 


* 158 


'along with plaintiff No.” 2 in | this. Court. 


Not having donesothe appeal is incom- 
petent. In.my judgment no substantial 
reason has been shown in süpportof this 
contention. Ifthe appellant had impleaded 
that plaintiff in this Court he. might have 
come and said, “Ihave no concern with the 
case since.it was disposed of by the trial 
Court. I was satisfied with -that ‘decree 


, and did not further question the right of 


the defendants. Theappellant having drag- 


"ged meup here unnecessarily is bound to 


pay.methe costs whatever might be the 
result of his appeal”. What answer could 
then the appellant have to that.claim? No 
‘authority has been ‘cited before us in 
support of the contention that the absence 
of that plaintiff makes the appeal infructu- 
ous. .Í do not, therefore, think that the appel- 
lant was bound to make that plaintiff a 
party to this second appeal and that the 
appeal should fail on that ground. Thenext 
objection urged isthis; That with regard 
tothe application for amendment of the 
plaint before the District Judge he heard 


the. Pleaders of both sides and he made the .. 
order in favour of the plaintiff-appellant 


allowing the respondents costs for. that 
hearing. As the respondents have realised 
the costs, it is not open to them to contend 
here on appeal that the amendment was 


wrongly allowed. I am ‘unable to, accept 


this contention. -If an interlocutory order 
is made*in favour of one party but for some 
reason costs are allowed unconditionally 
to the unsuccessful party I do not think 
that the unsuccessful party is precluded 


‘from questioning the order on appeal by 


accepting the costs of the hearing. This 
argument seems to me to beof no sub- 
stance. P 

I shall next deal with.the questiong raised 
whether the 
amendment was properly allowed or not and, 
if so allowed, what would be its effect. One 
defect in the. order of amendment is that 
the plaint was the plaint of two plaintiffs. 


The application for amendment was made- 


by only one of them, without any reference to 
the other. Whether the plaint of two persons 
can be .amended on the application of one 
of them seemsto be a matter of doubt, 


` but, apart from that, the question in this 


ease is with regard to the substance of &he 
amendment. It is argued on behalf of the 
appellent that this amendment takes away 
the valuable right which the appellant had 


acquired by reason of limitation. 'The res- 
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. pondent on the other hand contends that all 

the necessary fagts were stated in the plaint 
and the amendment was only a verbal 
. amendment which does not alter the nature 
ofthe snit. Strong reliance is placed on the 
ease of Charan Das v. Amir Khan (1). It 
is argued that the present case bears a strong 
resemblance tothe case before the Judicial 
Committee. ; 

There an amendment was allowed under 
peculiar cireumstances which was asked for 


' in the trial Court but was refused. That case, 


&nd the present seem to me to bequite.differ- 
` entin essential matters, which { need not 
state in detail. Itis quite true that where 
a suit is brought for the declaration of title 
and confirmation of possession, the Court 
generally allows an amendment asking for 
recovery of possession if it js found neces- 
sary to give the plaintiff the. appropriate 
relief, But the difficulty in ‘the present 
case does not seem to me to lie there, The 
sale is in this case held under the provi- 
sions of the Statute and the Statute pro- 


. vides how a suit can be brought for setting. 


aside a sale held under it. In my judgment, 
a sale held under the Regulation can only 
be set aside by a suit as 'provided under 
. 8 14 of Regulation VIII of 1819 and it can- 
.not be challenged by proceedings of a 
different character. The relevant provi- 


sions of the law are contained in paras. 2 
Regula-. 


and 3 of the first’ clause of s. 14 of 
tion VIII of 1819. They are these: "Tt shall, 
however, be competent toany party desi- 
rous of contesting the right of the zemin- 
dar to make the sale, whether on: the 
ground of there having been no balance 
due, oron' any other ground, to sue the 
-zemindar for the reversal of the same, and, 
. upon.establishing a sufficient plea, to obtain 
decree with füll costs and damages. The 
purchaser shall be made a party in such 
- suite, and upon decree passing for reversal 
of tnesale,the Court shall be careful to 
indemnify pbim*against all loss, at the charge 
ofthe zemindar or person ‘at whose suit 
the sale may have been made.” Such a 
suit as this must be brought within one 
year under Art. 1: (d) of the Limitation 
Ac. The limitation for this suit as original- 
ly framed is six years and the period ‘of 
limitation for the suit for possession, .as 


amended, is twelve years. This suit cannot. 


. (1) 57 Ind. Cas. 606; 47 I. A. 255; 34 M. L. J. 195; 28 
M. L. T. 149; 2 U. P. L. R. (P. C.) 124; 18 A. LJ. 1095; 
22 Bom. L. R. 1370; 13 L. W. 49; 25 O. W, N. 289; 3 I. 
W R. 1921; 48 C. 110 (P. €): Sou 
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‘lation, 
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be held to bə one under the Regu” 
-he: suit was brought not 
only against the zemindar..and the pul” 
chaser but also against: defendant No. 9 . 


who-had derived his title from the-purchaset’ . . 


as well as the. previous owners of patni 
before the sale of 1325." Under these cir- 
cumstances it can hardly be held that the. 
present suit as originally framed or even © 
after the amendment was one ‘for setting 
aside the sale under the Patni Regulation, 
That: the District Judge who allowed the 
amendment did not treat the suit as such 
is apparent from the-fact that no provision 
was made in his decree for indemnifying 


the purchaser at the auction-sale.. The right 


of the purchaser to bring a suit against the 
zemindar was barred when the amendment 
was allowed on 29th April, 1924. It cannot . 
also besaid that the plaintiffs brought 
the suit in the present form under any 
misapprehension. Suits for setting aside 
a patni sale are quite common and it is 
brought 
in sucha form or why no proper amend- 
ment was asked for in the trial Court in 
spite of an objection raised by the defend- 
ants Asa rule we arealways willing to 
allow amendment of pleadings in a proper ` 
case and might have allowed it in this 
case even here, in order to make this a suit 
under-the Patni Regulation had not the 
rights of others been prejudicially affected, 
Dafendant No.6 has paida considerable 
sum of money. as selami in order to obtain 
a patni from the zemindar. By allowing 
an amendmentthe valuable right which 
defendant No. 6 has obtained on the ground 
of limitation will be prejudiced. On 
general principles,therefore, such amend- 
ment should not be allowed. | 

Under these circumstances, in my judg- 
ment, this appeal should succeed anu the 
plaintiffs’ suitehould be dismissed with costs. 
Plaintiff No. 2 alone will be liable fcr the 
costs in his Court as well as in the lower 
Appellate Court.- i 

Mallik, J.—I agree. 


AN. A... : Appeal allowed. ' 
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, OUDH CHIEF COURT. 

. “ORIGINAL Suit’ No. 9 or 1926? 
November 18, 1926. ' 

. Present:—Mr Justice Misra. 

Srimati: KRISHNA KUMARI DEVI~ . 

PLAINTIFF a 
versus ° 
BHAIYA RAJENDRA BAHADUR 

SINHA DEO AND ANOTHER—DEFENDANTS. - 

Ough Estates Act (I of 1869), s. 22—Oudh Settled 
Estates Act (II of 1900), ss. 10, 16, 18—Devise of estate 
by Will—Subsequent declaration as ‘settled estate'— 
Revocation of Will—Life-estate on widow of pre- 
deceased son, validity of-—Widow of pre-deceased son, 
whether 'stranger'—Conferment of life-estate, whether 
‘excludes’ heir-at-law—Houses on settled villages— 
Aceretion—Hindu Law—Widow—Life-estate under 
Will—Savings out of income—Presumption of accre- 
tion, whether applicable — Inheritance — Benares 
School—Female heirs—Widow of pre-deceased son, 
whether heir—Stridhana, succession to. e 

‘The absolute power possessed by'a talugqdar under 
‘Act I of 1869 “is taken away incase he chooses to 
bring his estate within the provisions of the Oudh 
Settled Estates Act by declaring it to be a ‘settled 
estate’, and no transfer made^by him thereafter can 
be operative beyond his own lifetime; and, inasmuch 
asa Will takes effect only from the date of the death 
of the testator, such a declaration revokes a previous 
Will executed by him in respect of the estate 
except in so far asits provisions are in consonance 
with s. 18 ofthe Oudh Settled Estates Act. [p. 161," 
cols. 1 & 2. n ] ; 

Ashburnham v. Bradshaw (2) and Jones v. Ogle (3), 
distinguished. 

It is &.recognised principle of the Benares School 
of Hindu Law that no.female can inherit to a male 
unless she is expressly named in the Mitakshara, and 
the widow of & pre-deceased sonis not, consequently, 
an heir under the Hindu Law -in the United Pro- 
vinces. [p. 162, col. 2.] 

[Case-law disoussed.| 

Being no heir under the Hindu Law and not having 
been specified in any of the clauses of s. 22 of Act I 
of 1869, she is a ‘stranger’ within the meaning of 
s. 18 ofthe Oudh Settled Estates Act. [p. 166, col. 


“The holder ofa ‘settled estate’ has no power to 
confer a life-estate on a ‘stranger’ inasmuch as the 
conferment of a life-estate amounts to an exclusion 
from succession of the heir-at-law. and contravenes 
the provisions of the proviso tos, 18 (2) of the Oudh 
Settled Estates Act. |p. 166, col: 2.] Y s 
í Houses belonging toa talugdar which are situate 
in the villages in respect of which he makes a 
declaration under ss.,10 and 12 of the Oudh Settled. 
Estates Act, pass, on his death, along with those 
vilages.to the person entitled to succeed to the 
villages. [p. 167, col. 1.] 

Banke Lal v. Jagat Narain (23), Asghar Raza Khan 
v. Muhammad Mehdi „Hossein Khan (24), Balram . 
Singh v. Ganga Singh (25) and Bhagbutti Devi v. 
Bholanath Thakoor (26), applied. 

The presumption .that property purchased by- a 
Hindu widow out of the savings of hér estate belongs 
to the estate, cannot be extended to the case of pro- 
perty held by a Hindu female, not as a Hindu 
widow's estate, but as a life-estate under a Will or deed 
inter vivos. Ifthe property which has been obtained 


‘of the late Raja. 
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by a widow under a bequest from her. husband isa 
property to which she would not be entitled as heir 
to her husband, the savings from, the income of 
such property and everything purchased out of such 
savings would belong absolutely to herself and 
would constitute her stridhan:, Such property wouRl, 
on her death, pass to her heirs and not to the, heirs 
of the last male-holder. [p.169,col.1.] . 

Isri Dutt Koer v. Hansbutti Koerain (27) ande 
Jokha Singh v. Dulari (28), distinguished. : 

The widow: of a pre-deceased son is not an heir to 
stridhana. [p. 172, col. 1.] : 

.Sir Tef Bahadur Sapru, Messrs. A. P. 
Sen, Bisheshwar Nath Srivastava and Salig 
Ram, for the Plaintiff. - - 

Dr. S. N. Sen, Messrs. John Jackson, 
J. N.- Misra, H. N. Misra, K. P. Misra 


and Ram Bharosey Lal, for the Defend- 


ants. —— 
JUDGMENT.—This is a suit for. pos- 
„sessio of Taluga  Bhinga consisting 


of two mahals, namely, Mahal Bhinga 
and Mahal Lakhna, both situate in the 
District of Bahraich, and Mahal Usraina 
situate in the District of Gonda, as well as 
of certain houses situate in the Districts 
of Bahraich, Gonda, Lucknow and Allah- 
abad together with furniture and other’ 
moveable property existing in those houses, 
as well as for declaration in respect of . 
certain sums of money inthe estate trea- 
sury at Bhinga, District Bahraich, and 
in the Imperial Bank, Benares, and also 
certain -Government securities held in 
safe custody by the aforesaid Bank. The 
plaintiff fs the widow of one Kunwar 
Mahendra Bikram Sinha Deo, who pre- 


' deceased his father Raja Udai Pratap Sinha 


Deo Somyaji, the late Raja of Bhinga. 
Defendant No. 1, Bhaiya Rajendra Baha- 
dur Sinha Deo, is the younger brother 
Defendant No. 2, Bhaiya | 
Birendra Kant Sinha, is his eldest son, 


- His threeother eons were originally, im- 
‘pleaded in the case as defendants Nos. 3, 


4 and 5, but were subsequently discharg- 
ed and their names struck off the record 
on the ground that they disclaimed all in- 
terest in the property in suit. We are 


‘thus concerned with only two defendants, 


defendants Nos. 1 and 2 Thereare six 
lists attached to the plaint describing the 
property in suit List A contains~ 91 vil- 
lages situate in the District of Bahratch, 
cf. which 90 villages. namely, Nos. 1-to 89 
and vl, constitute Mahal Bhinga and cng' 
village, No. 90, constitutes Mahal Lakhnae 
List B contains 27 villages situate in the 
District of Gonda. and constitutes Mahal 


-Usraina. List © consists of 32 houses of 


. « ^ | 


e 


. ‘itself, 
. three are situate in the town of Babraich 
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which -26 houses including the big palace 


at. Bhinga are situate in Mahal “Bhinga 
Out df the remaining six ‘houses, 


which is: the headquarter of. the District, 


: arid “the reniaining ‘three are situate one 
‘gt Gonda, one at Lucknow -and one at 


Allahabad. List-D consists of the moveable 
‘property and-furniture found in ihe'palace 


at Bhinga and in -the otherhouses in ‘suit. 


List E consists of'à sum of Rs, 76,000-3:9 


“of which Rs. 54, 680-3-9 is the money allég- 


‘ed to'have existed in theestate treasury at 
Bhinga at the time ‘of the death of Maha- 


| ràbi Murar:Kumari Devi, widow of ihe late 


Raja, and Rs. 21,320 is alleged to'be the 
amount collected. by defendant No. 1 after 
ber death from the villages in suit.” List 
F consists of two items, the first consist- 


ing of the Government" Promiseory Notes ` 


of the ‘face value of Rs. 1,50,000 admitted- 


“dy purchased by the. late Maharani and 
' mow held in safe custody by the Imperial 


his eldest: 


Bank, Benares; and the second being a sum 
of: Rs. 21, 862-11-11 held by the same Bank 


` ,in the current account of the name of 
‘the said Maharani. 


The .plaintiffs case as alleged in the 


‘plaint and cleared up in the oral plead- 


ings i8 to the. effect that Raja Kishen.Datt 
Sinha, whose name appears in lists.land 


2 prepared under the Oudh Estates Act, 


1864, at No. 154 and No. 61 respectively, 
was the owner of T'aluga Bhinga* consist- 


E ing of two mahals, Mahal Bhingu and Mahal 
Lakhna, both situate in. the District of 


Bahraich. Raja Kishen Datt Sinba died 
intestate in 1862 and was succeeded by 


Deo: Somyaji. ‘The property consisting of 


- 27 villages in the District of Gonda known 


?s' Mahal Usraina came to Raja Udai 


. Pratap. “Sinha, Deo by means of a Will ex- 


ecuted -by one Thakurain, Sukhraj Kuar, 


. owner of that property, who died somewhere 


in 1872. Raja Udai Pratap Sinha had two 
sons bot of whom died during his life- 
time. His second son was, known by the 
name of Kunwar Mahendra Bikram Sinba 
Deo- and was the busband ef the plaintiff. 
On-the 17th of June, 1907, Raja Udai Pra- 


“tap Minhaexecuted a Will in respect of the 


whole of his, property, moveable and im- 
eable,, and got it registered on, the 
ud of June, 1907. Under that Will thé 
aja gave the property to the plaintiff's hus- 
band who was alive at the time when the 


Will was executed, but died subsequently. 
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son Raja Udai Pratap Sinha. 


therefore, constitute her stridhan. 


to that property also. 


noi, o. 1987) 
He: also provided in that Will that‘in case 
his son'(the plaintiff's’ husband) died dur- 


ing his lifetime the, property was to go. 
to his widow Rani (subsequently Maharani)” 


Murar Kumari Devi for her life and atiér 
her death to the plaintiff for her life and 
after her death fo the ‘person who may be 
found ‘to: ‘be ‘his heiratlaw.: Regarding 
monies, jewels and: ‘gold and silver “plate 
he made a ‘bequest thereof “in favors of 
his wife absolutély,. Kunwar Mahendra 
Bikram Sinha Deo, the husband of the 
plaintiff, ‘unfortunately ‘died diirihg_ tlie 
lifetime’ of the Raja ‘on the 27th of July, 
1907, ‘soon after the execution'of the, Will. 
The “Raja died in July, 1913, and his 
widow Rani (afterwards Maharani) Murar 
Kumari Devi.'died ‘on the 30th ‘of April, 
1926, After the- death of the 
wholé of the moveable and immoveable 
property left by. him, it is alleged, ‘came 


Raja. the. 


into the possession of. his widow “Maharani _ 


Murar Kumari Devias provided in the Will, 
his son, the’ plaintiff's husband, haviug pre- 
deceased the Raja. The Maharani temsin- 
ed ‘in possession of the property, till, her 


death. The sum òf Ra. 54,680-3- 9 out of 


the money entered in list E which is 
alleged to have existed in thé estaté trea- 


sury at Bhinga at the time of her death” 
is said to be the savings of the three 


mahals, mentioned above, effected by-. tha 
Maharani during ber lifetime. 
ernment securities, it ig: alleged, were pur- 
chased by her out of the 8avings of. the 
same estate and the same was alleged in 
respect of the cash. held by the Imperial 
Bank at Benares, The plaintiff's allégation 
is that ‘she is entitled toa life-éstate in 
the properties entered in liste A, B 
and O and should, therefore, get a decree 
for possession of the. same agai 


rani Murat Kumari Devi 
possession thereof with the help of Kis 
‘son defendant No. 2. Regarding | the cash 
held by thé estate treasury. at Bhinga, and 
thé Govérnment securities as well as cash 
held’ by the Imperial Bank, Benares, the 


ea Nat 


plaintiff s cage is that thése are the $ paving 


It is 
contended that she i 18 heir to the stridhan 
of the said lady and is, therefore, entitled 
As to the collections 
made by defendant.No, 1 after: the death 
of Maharani Murar Kumari Diyi the plaint- 


The Gov. ` 


deat unlawful - 


.* { 
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if contends that ghe being entitl&d to the 
estate ought to be given a decree for that 
sum also. This, shortly stated, is the case of 
the plaintiff. 

The defence raised by defendant No.1 
in respect of the claim 5f the’ plaintiff is 
to the effect that so far as the property 
entered in list A is concerned the whole 
of. it except one village, Lakhna, was bro- 
ugùt by the late Raja under the provisions 
of the Oudh Bettled Estates Act II of 1900 
by ‘declaring it to'be a “settled estate." 
The application to the Local Government 
for permission to declare Mahal Bhinga 
to be held subject. to.the provisions of the 
gaid' ‘Act, it is alleged, was made in the 


year 1908, the permission after due inquiry . 
was granted ‘by the Government in 1903: 


and: the declaration was made irrevocable 


by: the Tate "Raja under s. 10 of the said- 


Act on'the 21st of ‘May, 1908* It is con- 
‘tended that the legal effect of the said 
declaration “was to render any disposition 
by Will of the property - so settled invalid 
and, unenforceable: inso far as it was in 
contravention ‘of the provisions of s. 18 of 
Act 1Lof1900: As to the property enteretl 
in list B: the defence is that the defend- 
ant No, 1 is'entitled to the same according 
to & family € custom, of single heir succession 
which ‘prevails’ in the family of the late 


"Raj g'and under which the whole of the pro- ` 


pérty : of thelate Raja, whether talugdari or 
non’ ‘taitiqdart, is to go to one and the same 
individual, and if the bequest madd 
by the Raja. in favour: of thee plaintiff 
failed in respect of a portion of the pro- 
perty, it would also fail in, respect of 


the’ rest of'the property. ‘Regarding list - 
C it is.contended that the houses situate ' 


iu the District of Bahraich and in the 
city of Lucknow ‘constitute accretions or 
f appurtenances to the taluga and must, 
‘therefore, be deemed. subject to the de- 
claration made by the late' Raja under 
the.provisions of the Oudh Settled Estates 
Act IL of 1910. Regarding ‘the moveable 


property entered .in list D it: is alleged | 
it also constitutes ` an accretion or 


< that 
appurtenance. to thetaluga and the, defend- 
ant No. 1 being entitled’ to the taluga is 


alio entitledto the sum of Rs. 51, 680 3 9. 


It is said that that’ Sum being’ the j incoms 


of the toluca ` also consti: uted. accretion to. 


it and defendant ‘No. 1 was entitled to 
that also. Asto the.sum collected from 
the estate by defendant No.1 after the 
death of: Maharani Murar Kumari Deyi 
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the contention’ is that the plaintiff is ° 
entitled tono portion of it inasmuch as she 
had no title to the property from which [he 
said sum had been collected. It is urged 
that the defendant being entitled fo the. 
property had rightfully made those cod- 
lections and the. plaintif could not claim 
a decree for, the whole orany portion of 
thə same. The defendant also denied the 
accuracy of the figures of collection given 
by the plaintiff. As to the property enter- 
ed inlist F it is admitted thatit is the 
stridhan of Maharani Murar Kumari Devi, 
but it is contended that it shouid go along 
with the main ‘taluga of Bhinga of which 
it was the savings. The defendant also 
urges that he is the heir to the siridhan of 
Maharani Murar Kumari Devi. 

The following issues were, therefore, fixed 
for trial in thet case :— 

1. How is the Will .of Raja Udai Prawn 
Sinha Deo Somyaji, dated the 17th, of June, 
1307, affected by the subsequent ` déclara- 
tion made on the 218tof May, 190,: by the. 
said. Raja under the Oudh Settled. "Estates . 
Act, II of 1900, in respect. of Mahal- 
Binga consisting of villages Nos. 1 to 
89 and 9lenteredi in list A attached to the 
plaint ? 

2. Is.the. plaintiff entitled to tke property 
entered as No. 90 in list A and to the 
entire property entéred in list B. and to 
houses situate at Gonda and Allahabad, 
items Nos. 17 and 19 entered i in list O at- 
tached to the plaint by virtue of the afore-.- 


“said Will of thé Raja, dated the 17th of 


June, 1907? 

3. (a) Does there exist acustom in the 
family ofthe late Raja Udai Pratap Sinha - 
uader which the whole of, his property, 
whether taluqdari or non- talugdari,. is to 
'gotoone and the came individual, and if 
the bequest made by the ` talugdar in 
favour of a particular person of a. portion 
of the property fails, the bequest in respect 
of the rest of the property, chen valid, 
would also fail? x 

D) Is such a custom valid ? 

Do the houses situate in the. District 
of *pabreich and inthe city of Luck: 40W, 
entered as, items Nos. 2 to l6 anf 18, 
and 20 to 32 in list O attached to the 
plàint, being those either builtor acquir- 
el by the Raja, constitute accretions ôr 
appurtenances to the taluga, and thus gov- 
erned by the declaration made by. him 
under the provisions cf the ,Oadh. Beitled 
Estates-Agt I| of 1t o 2. 


^N 


- 158 

' Which of the parties is entitled to them. 
'5. (a) Didethe property entered in list 

D attached to the plaint belong to the late 


Raja Udai PratapSinha or was it the stri- 
‘dhan, of the late Maharani Murar Kumari 


| Devi? . : 


* (b) Did it in either view constitute an 
‘accretion or an appurtenance to the taluga ? 
Which of the parties is entitled to it ? 


> 6. (a) Is the sum of Rs.54,680.3 9 (or. 


any part of it) out of the amount entered 
in list-E attached to the: plaint accretion to 
the taluqa or the stridhanof the late Maha- 
‘rani Murar Kumari Devi ? 
Which of the parties is entitled thereto? 
(b) Does the sum of Rs. 21,820-3-9 or any 
portion thereof represent the collections 
of the estate made by the plaintiff after the 
death of the Maharani or by the defendant 
after her death? How much of the said 


collections was in respect of Mahal Bhinga' 


and how much inrespect of Mahal Lakhna 
and Mahal Usraina? . | 
Which of the parties is entitled to the 


~ gaid collections ? : 


attached to the plaint consisting of the. 


+ 


7. Is the plaintiff or defendant No. 1 heir 
to the properties which constitute the stri- 
dhan of Maharani Murar Kumari Devi? 

8. Doesthe property entered in list F 


Government securities and eash held by 

the Imperial Bank, Benarés, constitute the 
. stridhan of the late Maharani Muiar Kumari 
: Devi or was it the property of the late Raja 

Udai Pratap Sinha? 

.. Which of the parties 

said property? . s < 

' 9.. To what relief, if any, is.the plaintiff 


is entitled to the 


* entitled? . e 
‘I now proceed to give my findings on 
. these issues:— 
E FINDINGS. 
Issue No. 1. 


' case. 


"This is. the most important issue in the 
I should like to state certain facts 


` whicheare'releyant to the discussion of this 
issue, It is admitted that in 1906, when the 
: Rajaapplied to the Government for permis- 


' gion to declare that à portion of his estate 


' should in future be held subject to the pro- 
:-visjons of Act II of 1900, he was possessed 


of Taluga Bhinga, situate in the District of 


 ' Bahraich consisting of two mahals, namely, 


` Mahals Bhinga and Lakhna, entered in | list 
“A, and of Mahal Usrain situate in the Dis- 


‘trist of Gonda entered in list B, besides 
certain furniture and moveables specified in 
list D, It is also admitted that in respect, 


KRISHNA KUMARI DEVI V. RAJENDRA BAHADUR SIHA DEO. 


TICA I, O. 1927] 


of the property in the District of Bahraich 
succession was to be governed bys. 22 of Act 
lof 1869, it being talugdari property, and, 
that in respect of the property situate in 
the District ‘of Gonda succession was: to be. 
governed by the.Benares School of Hindu ` 
Law in which the supreme authority of the 
Mitakshara is recognized. This latter 
property he had received by means of a,be- 
quest from one ofhis relations and was 
admittedly non-talugdari property. It is. 
also admitted that with respect to that . 
property also he was possessed of full dis- . 
posing power. -The late Raja had two sons," 
the eldest of whom died iu the year 1895. 
Soon after his death the Raja went to live 
inBenares. In 1906 when the Raja applied 
to the Government for permission fo bring 
a portion of his estate under the provisions. 
of the Oudh Settled Estates Act (1I of 1900). 
hehad living at the time his own wife Rani 
Murar Kumari Devi, his son Kunwar Mah- 
endra Bikram Sinha Deo and his daughter- 
in-law Krishna Kumari Devi, the plaintiff 
inthe preaent case. A notification dated 
the 26th of February, 1907 was, in pursuance 
eof the provisions of s. 5 of the Oudh Settled 
‘Estates Act (II of 1900), published in the 
Government Gazette of the United Provin- 
ces of Agra and Oudb, bearing date the 2nd 


, of March, 1907, on page 152, PartI, to the 


effect that the Raja had presented to the 
Government an application under s. 3 of: 
-the said Act fof permission to declare that. 
the immoveable property specified in the 
statementattached to the notification should 
in future be held subject to the provisions 
of the said Act and if any person had any 
claim enforceable against the Rajain respect 
of his immovable property he was required 
to notify the same in writing to the Collector 
of the District of Bahraich within eix months 
of the date of the publication of this notice 
and toshow cause in writing within such . 
period why the, permission sought for 
should not be granted (vide Ex. Al). 
The Statement attached to the notification 
contains 90 villages constituting Mahal 
Bhinga entered in list A. They are villages 
Nos. 1 to 89 and 91 in the said list. An- 
other notification, dated the 24th of April, 
1908, was published in the Government 
Gazette of the United Provinces bearing. 
date the 25th of April, 1908, on page 360, 
Part I. This notification was issued: under 
8.,6 of the said Act and stated that the re-* 
‘quired permission had been granted under 
the said section to the late Raja to declare 


LU : e Hi sy ; 
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that the- portion of his estate Tor, which he 


` had sought perniission could be declared by, 
him to beheld in future subject to the pro- 


visions of the said Act. The permission was | 


to remain -in force until the expiry of three 
months from the date of the publication of 
the said permission in Eaglish inthe Gazette 
or until the death of the Raja, which 
' ever happened first, (vide Ex. A2). To this 
rotificaiion was also attached a schedule 
containin g precisely the same villages which 
were entered in the schedule attached to 
the previovs notification. 


of May, 1908, executed a declaration under 
8. 10 of the said Act. This declaration was 
also published in the Government. Gazette 
of the United Provinces, dated the 5th of 
September, 1908, at page 905, Part I (vide 
' Bx. A3) In the ‘declaration the Raja 
‘also stated that he made this declaration 
jrrevocable under s. 12 of the said Act. 
The date of the order publishing the decla- 
ration is the lst of August, 1908. The 
. result of the proceedings stated above was 
‘thatthe property consisting of £0 villages 
known as Mahal Bhinga, entered in list A 
attached to the plaint, became a “settled 
estate” governed by the provisions of ss. 15 
and.18 of the said Actand that the Raja 
became aperson described in those sections 
asa person "entitled to a settled estate.” 
To facilitate reference. I reproduce -below 
ss. 15 and 18 of the Oudh Settled Estates 
Aet II of 1900:— 

Section 15.—" No person entitled toa set- 
tled estate shall have power to tránsfer, dis- 


pose of, alienate, convey, charge, encumber . 


or (except as hereinafter provided) . lease 


. the same or any part thereof, orthe protits 
: thereof, for any greater or larger interest or: 


' time than during his life, nor shall a settled 
estate, or any. part thereof, or the profits 
thereof, be-held by any Court i to beor have 
vested in such person for any larger or 
greater interest or time than for his life, 
and subject.to the provisions of this Act." 
Section l8 —(M) "Notwithstanding the 


- provisions of any contract or disposition to 


the contrary, every person for the time 
being entitled to.a settled estate, being a 
: male, or being a female who, under the 
ordinary law to which persons of her religion 
and tribe are subject, would constitute a 
fresh stock of descent if she succeeded to 
theestate on an intestacy otherwise than as 
a widow, shall constitute a- fresh stock of 
 deso:nt for the purposes of s 22 of the- 


In pursuance of ' 
the said permission the Raja on the 21st. 
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Oudh Estates Act, 1869, and on the death 
of such person intestate the settled estaté 
shalldescend according to the provisions 
of that section, 

(2) Notwithstanding the provisions of any 
contract cr disposition to the contrary, 
every person for the time being entitlede to 
a settled estate who constitutes. a, fresh stock 
of descent according to subs. (1) shall 


be competent to bequeath the same subject . 


to the provisions of the Oudh , Estates Aet, 
1869 

Providéd that such person shall not be 
competent to bequeath the same except as 
an impartible estate to be held - by one per- 
son only and according to the provisions. of 
this Act, or to subject the same or the profits 


-théreof to any demand, charge: or encumb- . 


rance whatsoever, or to bequeath the same 
to a stranger so as to exclude from succes- 
sion any person belonging to any of the 


classes pected in 8.22 of theOudh Estates ' 


Act, 1809.” 

I must also now state that after the Raja 
had applied for permission under s. 3i;and 
after the permission had been granted to 
him by the Government on the 26th of 
Ponas 1907, he executeda Will on the 
17th of June, 1907, the effect of which isa 
matter in dispute. in this case. This Will 
was executed by the Raja at Benares and was 


duly registered on the 22nd of June, 1907.. 


It has been filed in the case and has: been 
marked as Ex 1. By virtue of this Will Raja 


. Udai Pratap Sinha Deo Somyaji bequeatbed - 


his entireestate, moveable and immoveable, 
to histhen surviving son, Kunwar Mahendra 
Bikram Sinha Deo, with this exception that 


.he gave to his wife Rani Murar Kumari 


Devi for her absolute use and benefit all — 


moneys, jewels and gold and silver plate 


belonging to him on the dateofhis death . 


and also provided forthe payment ofan 
yearly maintenance of Rs. 24,000 during 


her lifetime, which he declared was to be Bios 


charge on the property bequtathed. The 
Will also provided that in ease the said son 
Kunwar Mahendra Bikram Sinha Deo died 
during the lifetime of the testator his entire 
estate consisting of moveable andimmoveable 
property was to gotohis wife, Rari Murar 
Kumari Devi, but only forher lifetime with 
no power of transfer whatsoever. She was 


‘also given power to adopt a son, and in 


case such an adoption was made. by ‘Ber 
the property, moveable and immoveable, was 
to go absolutely to the adopted son, ; It was 
further provided that in dpt of such an 


' 


usce e said section -inasmuch as 
„e provisions of th . 


1 e. 
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«adopted son the entire property, moveable i 
and immovable, was to go to Rani Krishna. 


Kumari- Devi (the plaintiff in the present, 
cas), his daughter-in-law, wife of Kunwar, 
‘Mahendra Bikram Sinha Deo, for her life- 
time with no power of transfer whatever, 
.andafterher death the property was to go 
absolutely to the son adopted by her in 
“case she had been authorized to adopt by 
her husband.” In default of such an adopted 


. gon-the entire property was to go to the- 
- person living at the time of her death "who 


under the provisions of Act Lof 1869 would 

be entitled to succeed thereto, - . . 
Relying on: this Will the plaintiff claims 

the entire property entered in lists A, B, C 


: and D attached to the plaint. Her case 
" is that these properties were the proper- - 


ies. possessed by the late Raja on the date 
Af hia death which occurred in July, 1913. 
After his death his widow Rani (afterwards 
Maharani)’ Murar Kumari Devi succeeded 
to the said properties under the aforesaid 
Will and remained in possession till her 
death, which occurred on the 30th of 
April, 1926. The defendant's contention 
is that owing tothe late Raja Udai Pra- 


.. tap Sinha Deo. Somyaji having declared 
: kr Hhüga consisting of 90 villages. as 


a “ settled ‘estate " his Will became invalid 
and unenforceable in so far as it. was in 


‘contravention of the provisions of s. 18 


Act IL of 1900.. It was. urgede in de- 
ee that the legal effect of the proceed- 
ings described above was to render any 


‘disposition made prior or subsequent to the 


te of the irrevocable declaration Anvalid. . 
els pointed out that the plaintiff being 


the daughter-in-law of the late Raja was 


no, heir to him under the Law of the Mitak- . 


shara to which the said Raja was subject 


‘and. consequently was a “ stranger " within 


- the meaning of s. 18 quoted above. and the. 


equest ofthe life-estate in Mahal Bhinga 
ns Eo plmjit was, therefore, invalid and 
unenforfeable: The reply given to this 
argument on bebaltofthe plaintiff was- to 


the effect that the Will having been made. 


time when the Oudh Settled Estates 
der Bad: not been applied to Mahal Bhinga, 
it wasa perfectly valid Will and nothing 


. ' that was done by the Raja subsequently 


d-affect the validity ofthe said Will 
e der s l8ofthe said Act did 
not apply to the case at all. It was also 


& urged that even if s. 18 applied, the Will 


did not.inany.way infringe any of the 


~ 


‘provisions of Act I of 1869. 


the plaietiff wasan heir,to the late Raja 
underthe Law of the Mitakshàra and could 

not, therefore, be considered a stranger. : 
It wasfurther argued that the Will did not; 
by the mere fact that it gave alife-estate - 
to the plaintiff, exclude defendant No. 1 


“who wasan heiratlaw tothe late Raja, 


from succeeding to the property. 
These contentions require consideratipn . 
of three points :— ` 


`: (1) Whether the provisions of the Oudh 


Settled Estates Act apply to the Will of the 
late ‘Raja; : , l 
(2) whether the plaintiff isa “ stranger”. 
under the Law of the Mitakshara and, there- 
fore, under Act I of 1869 ; and . : 
(3) Whether the conferment of'a life-es- . 
tate upon the plaintiff amounts in law to 
the exclusion from succession of defendant ' 


No. 1, who is now admittedly the heir-at-law . 


of the late Raja. 

I proceed to give my decision on.each of 
these three points: — : 

First point.—A Will under the Oudh 
Estates Act meansz legal ‘declaration of 
the intention of a testator with respect to 
his property affected by this Act which he 
desires to be carried into effect after his- 
death. It is an elementary proposition of 


law that the validity of a Will is adjudg- 


ed in two ways: Firstly, by seeing whe- .- 


ther it: complies with the provisions of the . 
lawas to execution, etc. Secondly, whether - 
the provisions of the Will are such that ^ 
they can belegally enforced ‘at the time 
of the death of the testator. A Will that 
does not comply with the gprovisionsjof law 
prescribed for observance as to the method 
of execution, that is, if it does not comply 
with the formalities required by law for 
execution thereof, remains inoperative. 

In the present case there is no question 
as tothe validity of the Will looked at 
from this point of. view. The Will was 
adniitted to beone which complied with 
all.the formalities required under -the 
The only 
point which was contended was that the 
estate having become & "settled estate " 
the Will became subject to the provisions 


‘of the Oudh Settled Estates Act (II of 


1900). 1 have no hesitation in holding that 


‘it ‘did. The effect .of s. 15 of the said Act, : . 
‘which I have quoted above, was that the late : 


Raja .Udai Pratab Sinha.Deo Somyaji be- 
came a person entitled to a settled estate, 
and did not thereafter remain the: absolute 
owner of the properly, which he was-under 


^ 
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8. llof the Oudh Estates Act lof 1869 
and as such entitled to transfer the whole 
or any portion of his estate or of his right 
and interest therein to any person whom- 
‘soever he liked. He became after the 
execution of the declaration dated the 
21st of May, 1908, possessed only of a life- 
estate in the said property, and could not 
transfer the same or any part thereof or the 
profits thereof for any greater or larger in- 
terest than during his life. The intention 
of the Legislature in framing the Oudh 
Settled Estates Act was, as would appear 
from its preamble, to make provisions for 
the preservation of estatesin Oudh. This 
object was gained by providing for a 
succession of life-estates under s. 15 of the 
said Act. The absolute power possessed 
by a talugdar under Act I of 1869, was 
taken away in case he chose to bring his 
estate within the provisions of the Oudh 
Settled Estates Act by declaring it to be 
a “settled estate,” and no transfer made 
by him thereafter was to beoperative be- 
yond his own lifetime. It is expressly 
declared in the said section that a settled 
estate or any part thereof, or the profits 
thereof, shall not beheld by any Court to 
be or have vested in such person (i.e, a 
' person entitled to a settled estate) for 
any larger or greater interest or time than 
for his life.” No elaborate argument is, 
therefore, necessary to establish the evident 
proposition that the late Raja of Bhinga 
became possessed after the 21st of May, 
1908, the date of the execution of the 
irrevocable declaration, of only a I!fe-estate 
in his taluga. f 

To put it briefly, this was the estate 
which he was possessed ofat the time of 
his death in July, 1913. The argument 
that because the Raja was possessed of 
an absolute estate without any fetters at- 


tached to it at the time of the execution . 


of his Will in June, 1907, the Will must 
operate even after his death cannot be sus- 
tained. The Will became operative and 
was to take effect only at the time of the 
death of the late Raja and we have to 
determine the nature of the estate which 
‘the Raja was possessed of at the. time 
of his death. It is a well-settled rule of 
law that a Will operates only with respect 
to the property which remainsin the hands 
of & testator at the time of his death. 
The testator may effect a sale or convey- 


ance of the devised property and thus - 


withdraw it wholly or partially from the 
Al l ; 
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operation of the devise by vesting the 
property in another. In short, ifa testa- 
tor after devising an estate sellsor con- 
veys itin whole orin partto a third per- 
Son the devise is rendered inoperatire and 
the devisee can have no claim to the pro- 
perty sold or to the proceeds thereof. °A 
devise is also as à general rule deemed to 
have been revoked.or adeemed if the land 
is converted during the testator's lifetime 
either by operation of law or by an order 
of a Court of competent jurisdiction (vide 
Jarman on Wills, Vol. l, pagos 162 and 
163, 6th Edition) In Lowndes v. Norton 
(D, it was held by Lord Justice Knight 
Bruce that if a testator executed a con- 
veyance by way of settlement after the 
execution of a Will, his act had the effect 
in law of revoking a previous devise made 
by him in respect of the same property. 
In my opinion, the legal effect of the late 
Raja of Bhinga having made the irrevo- 
cable: declaration under ss. 10 and 12 of 
the Oudh Settled Estates Act (II of 1900) 
and thereby having brought a portion of 
the estate within the category ofa "settled 
estate" under the provisions of the said 
Act, was to revoke the previous Will execut- 
ed by him on the 17th of June, 1907, in 
respect thereto. It was pointed out on 
behalf of the plaintiff that the only way 
how a Will executed by a talugdar could 
be revoked was by his executing a docu- 


“ment inaccordauce with the provisions of 


8. 59 of the Indian Succession Act X of 
1865 (vide s. 19 of Act I of 1869). Icon- 
sider this argument to be of no substance, 
Suppose a talugdar possessing . absolute 
power of transfer in respect of his taluqa 
executes a Will in respect thereof in favour 
of a particular person and subsequentiy 
transfers either by way of saleor gift the 
whole or à portion of it, the transferee 
cannot be deprived ofthe property trans- 
ferred to him by the said talugdar on his 
death on the ground “that” the Will 
previously executed by him must be held 
to be operative and that the eubsequent 
transfer could not be considered to operate 
as a revocation of the Will previously ex- 
ecuted because it could not be considered 
as a Will expressly revoking the previous 
.Willin accordance with the provisions of 
s. 59 of Act X of 1865. Such a proposf. 
tion is-obviously untenable on the very 


(1) (1864) 33 L. J. Ch, 583; 11 L, T 290, 
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face of it ; it has only to-be stated and to be 
rejected. 

The learnéd -Advocate for the plaintiff 
cited ‘two cases before me to substantiate 
tle proposition that even an Act of Parlia- 

“ment passed subsequently to the execution 


. ef à Will could not affect the validity- of . 


a Will previously executed. They are Ash- 
burnham v. Bradshaw (2) and Jones v. Ogle 
(3). The point decided in the first case 


“was that a devise tocharitable uses under 


“a Will executed in 1734, could not be ren- 


dered invalid. by-the Statute of Mortmain 


"which eame into force in June, 1736, dur-. 


ing the lifetime of the testator who died 
in July, 1736. In my. opinion this case 


‘ is wholly irrelevant and does not apply to 


the present case atall. No portionof the 


testator's interest had been withdrawn or - 
curtailed ; only certain conditions -as to 


the validity of the bequest had been im- 
posed and it was held that those condi- 
tions could not make the bequest invalid 
which was valid in aceordance with the law 


as it stood at. the time. of the execution ` 


. thereof. I am willing to-accept the pro- 


position that ifan Act of Legislature be 
‘passed subsequently: to the execution of 


:.& particular Will prescribing certain for- 


. ters. 


.malities for the valid execution'of a Will 


"by a talugdar, such an Act, unless express- 
ly enacted for the’ purpose, would not 
‘affect the Will executed prior to the passing 
of the said Act, No such case? however, 
exists here. . 
. The point decided in the second case was 
“that an Act of Parliament, namely, the 
Apportionment Act of 1870, could not have 


the effect of altering the. construction of. 
“words contained in a Will executed prior 


“to the passing of the said Act. In this 
‘ease the testator had given the income 
‘and dividend arising out of a private 
partnership to his uncle for his life and 
after his death to his (uncle's) two daugh- 
In accordance with the provisions 
of thé Will the Master of the Rolls gave 
the entire dividend that had accrued till 
the date ofthe death of the testator to 
the uncle. In appeal it was contended that 
owing to the provisions of the Apportion- 
mént Act of -1870 the residuary legatees 
‘were entitled to ‘a certain share out 


of the dividend that had accrued bet. 


eween the date of the passing of the. Act and 
: - (2) (1740) 2 Atk. 38; 26 E, R. 418,’ , : 
- (3) (1873) 8 Ch, 199; 42 L.J, Ch, 384; 28 L, T, 945; 
g1 W. R. 230 : 
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the date of death ef the testator. The con- 


- tentiow was rejected on the ground that the 


express words of the Will could not, in any 
way, be controlled by a rule of construetion 
laid down in an Aet subsequently passed. 
I, therefore, hold thatthe Will of the late. 
Raja' of Bhingaewhich was quite valid at 
the time when it was executed and which 
gave a life-estate to the plaintiff, could not 
be considered to be operative except in so 


'. far as it conformed'to the provisions of s. 18 


of Act II of 1900. 

Second point.— According to the notion of 
Hindu Jurists, women are considered to be 
weak and powerless and thus unable to 
protect themselves. They are described 
in the Sanskrit text as  mirindriya 
which has been inappropriately translated 
“without senses.”. The translation which 
brings out the original idea is that given by 
Professor Max Muller, it being that women 
are considered to be destitute of strength 
(vide Sacred Books of the East, Vol. XIV, 
page 231): . 

This rule of rigid exclusion of the females 
from succession underwent modification 
with ' the progress of the times and in order 
eto let certain females to succeed they were 
afterwards expressly named in the texts. 


It is, therefore, a recognized principle of . 
the.Benares School that no female can in- 
herit to a male unless she is expressly’ 
named in the Mitakshara. The females 
expressly named in the Mitakshara are the 
widow, the daughter, the mother, the 
father’s mother (grandmother), and father’s 
father's mother (great-grandmother). No 
other female is named in the text and she 
is not, therefore, recognized as an heir. The 
same principle is recognized in Bengal also. 
This law has been recognized in the United 
Provinces for more than half a century. 
Several cases came up before the Sadar 
Diwani Adalat, North-Western Provinces, 
about the succession of the widow of a 
deceased brother and her right to succeed 
was not recognized, vide Soodeso v. Bisheshar 
Singh (4) and Deo Koonwar v. Gumbheer 
Koonwar (5). 

' The matter came up before the Allahabad 
High Court in the year 1880 and Pearson 
and Oldfield, JJ., in Gauri Sahai v. Rukio 
(6), held that according to the Mitakshara 
Law none but females expressly named 


- (à) 28.D. A. N, W. P. 365, ; . 
(5) 28. D. A. N. W, P. 284. PEE 
- (6) 3 A. 45; 5 Ind, Jur, 4£6; 2 Ind, Dec, (x. 8.) 21, 
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could inherit, and the widow of the paternal 
uncle of a deceased. Hindu; not being so 
named, was not entitled to succeed to his 
estate. The law on thesubject was exhaust- 
ively dealt with arid the two cases cited 
above were-referred to with approval. The 
question came up again for consideration 
before the same Court ia the year 1883 and 
in Jagat Narain v. Sheo Das (7), a Full 
Bench consisting of Stuart, C. J., Straight, 
Idfield, Brodhurst and Tyrrell, JJ., laid 
own the same rule that according to the 
Mitakshara Law none but females expressly 
named. could inherit. "They, therefore, re- 
jected the claim of a sister as not being so 
named, and, therefore, not entitled to suc- 
ceed to the estate of her deceased brother; 
‘and the case reported as Gauri Sahai v. 
Rukko (6) referred to above was followed, 
Eleven years later, i. e., in the year 1894, 


the claim, of a step-mother came up for 


decision before the same Court and Edge, 
- O. J., and.Burkitt, J.,.in Rama Nand v. 
Surgiani (8) affirmed the same proposition 


and rejected the claim of the step-mother. ` 


In 1905 the case ofa son's daughter came 
up before the same Court and. Banerji and 
Richards, JJ., in Nanhi v. Gauri Shankar 
(9) in an exhaustive judgment again affigm- 
ed the same principle that under the Hindu 
Law of the Benares School females not ex- 
pressly named in the Mitakshara as heirs 
could not inherit and on that ground the 


claim of the son's daughter to succeed as an, 


heir to her grandfather was rejected. In 


the same year the case of a granddaughter, 


also came up for décision in the same Court 


and Stanley, C. J., and Burkitt, J., rejécted- 


‘her claim upon the same ground, vide 
Jagan Nath v. Champa (10).. In the Oal- 
caita High Court in the. year: 1832 the 
case of a daughter-in law of a person resid- 
- ing in the Province of Bihar and governed 
by the Law of the Mitakshara came up for 
decision and her claim ‘was rejected on the 
ground that she, not having been named 
in the Mitakshara in the line of heirs of her 
father-in-law, was not entitled to succeed. 
The decision is to be found in Ananda 
Bibee v. Nownit Lal (11), decided by Mitter, 


(T) 5 A. 311; A. W. N. (1883) 51; 3 Ind. Dec. (N. &) 
44. : 

"(8)-16 A. 221; A. W. N: (1894) 47; 8 Ind. Dec, (N. &) 
"ER CUR n 

(9).28 A. 18752 A. L. J. 654; A. W. N.(1905) 
b * 


a 


10) 28 A. 307; 3 A. L. J. 87; A. W. N. (1906) 13. 
AD 9 O. 315; 7 Ind. Jur. 415; 5 Shome L. R. 150; 4 
Ind, Dec, (N. s.) 859, . , 
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'O.J., and Maclean; J. The judgment of 
Mitter, J., deals with this question exhaust- 
ively and [donot thinkanything more canbe 
added to that judgment. Im the same year 
the case of asister also came up for decision 
before the same Court and Mitter, G. J. 
and Norris, J., in Jullessur Kooer v,*Uggur 
Roy (12) rejected her claim also on the 
same ground, viz., that she ‘was not entitled 
to succeed because shé was not expressly 
included in the line of heirs. Seven years 
later in 1889 there came up for decision 
before the same Court the case of a brother's 
widow. The case is reported as Jogdamba 
Koer v. Secretary of State for India (13). 
It was argued at great length -before 
Petheram, C. J.,and Banerjee, J.,and the 
learned Judges in an exhaustive judgment .. 
followed the rule of law laid down by the 
Allahabad High Court in Gauri Sahai v. 
Rukko (6), Jagat Narain v. Sheo Das (7) and 
by their own Court in Ananda. Bibee v. 
Nownit Lal (11) and Jullessur Kooer v. 
Uggur Roy (12). This case was also a case 
relating to the Province of Bihar.and the 
parties were governed by the: Benares 
School of Hindu Law. Ooming to recent 
times the question also came up for decision 
before the Lahore High Court in. a case 
reported as Sujan Deviv. Jagiri Mal (14). 
The judgment ofthe Court was delivered 
by Leslie Jones, J., and on the principle 
that according to the Benares School of 
Hindu Law only those females were entitled 
to inherit who were expressly mentioned 
in the text, the claim of a brother's daugh- 
ter who was not so mentioned was rejected. 
On' behalf of the plaintiff reliance was 
placed on two decisions of' the Bombay 
High Oourt, one reported as Lakshmibai v. 
Jayram Hari(15), decided by Lloyd and 
Melville,JJ.,in 1869, and the other reported 
as Baee Jetha v. Haribhai Bhugwandas (16), 
decided by Gibbs and Melville’ JJ., in 
1872. Ihave also been réferred to Lallu- 
bhai Bapubhai v. Mankuvarbai (17) and 
Vithaldas Manickdas v. Jeshubai (18) and 
to the decision of their Lordships of the 
Privy Oouneil in Lallubhai Bapubhai v. 


(12) 9 0.725; 12 C. L. R. 460; 7 Ind. Jur. 651; 4 Ind? 


Dec. (N. s.) 1132. m 
(13) 16 C. 367; 13 Ind. Jur. 385; 8 Ind. Deo. (N 3.) 
2 . . 


* (14) 59 Ind. Cas. 124; 1 Lah. 608; 8P. W. R. 1921: 3° 
Lah. L. J. 32 : f 


ah. L. J. 32. 

(15) 6 B. H. O. R. A. C. J, 152. ° 
* (16) Un. J. Bom. Vol. 1; p. 318. : 

(17) 2 B. 388; 1 Ind. Dec. (x. s.) 682 (F. BA. 

(18) 4 B. 219; 2 Ind, Dec, AN, 8.) Gad. ' 


. 
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Cassibai (19), on appeal from the decision 
eof the Bombay High Court reported as 
Lallubhai Baptbhai v. Mankuvarbai (17). 
In all these cases the decision reported as 
Lashmibai v. Jayram Hari (15) was either 
followed or affirmed. In the case of Laksh- 
mybat v. Jayram Hari (15) it was laid 
down that according to the Hindu Law 
obtaining in Western India the wives of 
all the gotraja sapindas and samanodakas 
have rights of inheritance co-extensive 
with those of their husbands, immediately 
after whom they succeed. It is important 
to note that it was urged in that case on 
behalf of the appellant (vide page 153*) that 
a widow of a gotraja sapinda should be 
considered to be included in that word and 
that she should, therefore, according to the 
Hindu Law obtaining on that side of India 
(Bombay side) should succeed. On the 
respondent's side it was contended (vide 
page 154*) that the females of the near line 
of gotraja sapindas, only such of them as 
had been expressly named could succeed, 
and other females in the line of remote 
sapindas who were not named should be held 
as excluded. The learned Judges of the 
Bombay High Court accepted the argument 
ofthe appellant and held that ifthe females 
of the near line of gotraja sapindas, that 
is of father, grandfather and great-grand- 
father, could succeed, there was no reason 
why a widow ofevery gotraja sapinda should 
not similarly suceeed; and reliante waa 
placed for this interpretation on a work of 
Hindu Law called Subodhni by Bisheshar 
Bhat. In Baee Jetha v. Huribhai Bhagwan- 
das (16) the question of succession of the 
daughter-in-law of a separated Hindu in 
preference to a distant cousin was consider- 
ed and the learned Judges of the Bombay 
High Court, of whom one was the same 
Judge who was responsible for the decision 
in Lakshmibai v. Jayram Hari (15) followed 
the previous case and held thatthe daughter- 
in-law was egtitled to succeed in preference 
to a distant cousin. No argument is to be 
found in the judgment at all. It isa short 
judgmentand merely states the decision 
&nd quotesforits reason the decision re- 
ported as Lakshmibai v. Jayram Hari (15). 
In Lallubhai Bapubhai v. Mankuvarbai (17) 
which is & uli Bench decision of three 
Judges of the Bombay High Court, namely, 
(19) 5 B.110; 7 L.A. 212; 4 Sar. P. C. J. 164; 3 Suth. 
P. C, J. 795; 4 Ind. Jur. 533; 3 Shome L, R. 245; 7 C. L. 
R. 445; 3 Ind. Dec, (x. s.) 75 (P. C.) 
*Pages of 6 B, H.C, R.—LEd.] : 


$ 
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Westropp, C. J., and Sargent and West, JJ. 
Westropp, C. J., observes (vide pages 444 
and 445*,that “the recognition of the 
widows of gotraja sapindas as themselves 
gotraja sapindas, however slender the basis 
on which it originally rested so far as col- 
laterals are concerted, has become a part 
of the Customary Law wherever the doctrines 
of the Mitakshara prevail, and the Courts 
must give effect to it accordingly.” This 
statement was, of course, made with refer- 
ence to the Bombay Presidency. West- 
ropp, C.J., remarked in this judgment 
(viae page 419*) that high as undoubtedly 
was the authority of the institutes of Manu, 
Mayukha in the 
Presidency, it could not be affirmed that 
the whole or any of these works was in 
full force in any part of the Presidency 
and that all of them were subject tothe 
control of usage. In Vithaldas Manickdas 
v. Jeshubai (18), Westropp, O. J., remark- 
ed on page 221] that although by the Law of 
Bengal, Benares and Madras there was no 
doubt that a claim as an heir could not be 
set up on behalf of the widow ofa son, yet 
a different rule obtained in Bombay and 
although the daughter-in-law was not one 
of the gotrajasapindas specially named in 
the Mitakshara. Balam Bhat, one of the 
commentators of the Mitakshara, expressly 
recognized the right of a predeceased son's 
widow and placed her immediately after 
the paternal grandmother saying that the 
word sapinda must everywhere be inter- 
preted as including both the males and 
females. Balam Bhat was a pseudonym of 
a lady whose name was Lakshmi Devi, 
and it has been remarked that it is 
but natural that she would advocate the 
right of women [vide Nanhi v. Gauri Shan- 
kar (9)] The case decided by a Full Bench 
of the Bombay High Court and reported as 
Lallubhai Bapubhai v. Mankuvarbai (17) 
went up on appeal to their Lordships of the 
Privy Council and their judgment is re- 
ported in Lallubhai Bapubhai v. Cassibai 
(19). The judgment of their Lordships was 
delivered by Sir Montague E. Smith and 
on pages 230 and 2310f L, B.7 1. A., and 
on pages 117 and 118 of L L. R., 5 Bom, 
their Lordships observed as follows :— 

“It is fully acknowledged by the learned 
Judges of the High .Court that the law 
prevailing in Bengal and Southern India is 
oppor ed to the right claimed by the widow; 


but they arrived at the conclusion that a 
*Pages ol 2 B.—|Ed.] {Page of 4 B.—[E a 
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different interpretation of the law'has baen 
accepted in Western-India, and the elabo- 
rate judgments of the Chief Justice(in which 
Mr, Justice Sargent concurred) and of Mr. 
Justice West are directed to elucidate the 
grounds on which the distinction rests. . 

“The books whose authority is principally 
followed in Western India are Manu, the 
Mitakshara and the Mayukha. These are 
stated by the Chief Justice, and, no doubt, 
correctly, to be ‘the reigning authorities’ in 
the Presidency of Bombay. The learned 
Judges havesought to support their deci- 
sion in favour of the widow from passages 
found in these works, It is acknowledged 
that the rule of succession to which they 
have given effect is but dimly enunciated 
in these passages, but the Judges have 
considered that the interpretation which 
has been given to them in Western India, 
evidenced by decisions and the opinions 
of Shastris, has fixed and determined the 
law for that part ofIndia . . . 

“According tothe received doctrine of 
the Bengal and Madras Schools, women are 
held to be incompetent to inherit, unless 
named and specified as heirs by special 
texts. This exclusion seems to be founded 
ona shorttext of Baudhayana which de- 
clares that ‘women are devoid of the senses, 
and incompetent to inheriv. The same 
doctrine prevails in Benares; the author of 
the Viramitrodaya yields, though apparent- 
ly with reluctance, to this text (Chap. III, 
Part 7). . 

“The principle of the general ificapacity 
of women for inheritance, founded on the 
text just referred to, has not been adopted 
iu Western India, where, for example, 
sisters are competent to inherit. That 
principle, therefore, does not stand in the 
way of the widow's claim in the present 
case. She still, however, has to establish 
that she is gotraja sapinda of her husband's 
family, and as such entitled, by the law 
prevailing in Bombay, to inherit the estate 
of one of its members.” 

The question was answered in the affirm- 
ative by their Lordships: of the Privy 
Council.and cansequently the rightof a 
widow to inherit as gotraja sapinda to 
members of her hushand’s family was, there 
fore, affirmed on the ground that inter- 
pretation of the Mitakshara to that effect 
actually prevailed in Western India. 

It will thus be clear from the judgment 
of their Lordships of the Privy Council 
that a particular interpretation has been 
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put upon the Mitakshara so far ad the Pre-* 
sidency of Bombay is concerned. The rule 

that a widow of gstraja sapinda is inclugled 

in gotraja sapinda himself is not founded 

so much on the text of the Mitakshar§ itself 

as on the ground that it is the rule whieh 

the prevailing Customary Law has in fact 

deduced from it. This was held by Telang, 

J.,in Rachava v, Kalingapa (20). 


Recently a case came up before the 
Bombay High Court before Sir Basil Scott, 
Kr., C. J., on a reference from Beaman and 
Hayward, JJ. The case is reported as 
Basangauda  Nagangauda v. Basingavda 
Dodan Gauda (21) and in aecordauce with 


the accepted interpretation of the 
law in that Presidency the claim of 
the widow of & deceased brother was 


allowedin preference to thesons of the 
paternal unele. Beaman, J., in his order 
of referenee observed on pages 93 and 94 
that anelaborate examination ofthe Hindu 
Law books on the point was not necessary 
because the matter rested on what was held 
to be an established custom rather than 
any authoritative deduction from the words 
of the Hindu Law givers and commentators. 
The same view has been expounded in the 
well-known work on Hindu Law by J. C. 
Ghosh (3rd Edition, Vol. 1, pages 154 to 156) 
and by West and Buhler on Hindu Law 
(4th Edi€ion, pages 117 to 122). This ques- 
tion has also been discussed by Sarvadhi- 


. kari in his Tagore Law Lectures (Lecture 


XIlI on “Order of Succession under the 
Mitskshara Law," pages 531 to 533, 2nd Edi- 
tion, and also in .Mayne’s Hindu Law (9th 
Edition, Chap. XVII, dealing with the 


principle of succession in case of females. , 


pages 753 to 781). Indeed, Mr. Mayne 
has clearly pointed out on page 765 that 
in the Bengal and Benares Schools the 
merits of the widow to succeed were purely 
personal as between herself and her hus- 
band, and that as a widow her chaim for 
anything beyond maintenance was only 
against her husband. In short,she could 
only succeed to her husband's prcperty 
or rights, namely, tothe property which 
was actually vested in her hustand, either 
in title orin possession, at the time of 
his death. Shemust takeit atonce at his 
death or notat all. No fresh rights càp 
accrue to heras widow in consequence of 


(20) 16 B. 716; 8 Ind Dec. (N. s.) 956. 
(21) 274nd. Cas. 167; 39 B. 87; 16. Bom. L. R, 699 


“mot having been 


y { 
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the subsequent death of someone to whom 


he would have been heirif he had lived. 
Henee no claim as heir can be set up on 


' behalf'of the widow of ason orof a grand- 


son or of a daughter's son or of a brother or 
of an uncle or of a cousin. 

I, therefore, unhesitatingly hold that, 
according to the Law of the Mitakshara pre- 
valentin the United Provinces, the plaintiff, 
"being the widow ofa son of the late Raja 
Udai Pratap Sinha who pre deceased his 
father is not entitled to inherit any property 
of the late Raja. . be 

Being no heir under the Hindu Law and 
Specified in any of the 
clauses of8.22 of Act I of 1869 she must 
be deemed to bea "stranger" within the 
meaning of s. 18 of the Oudh Settled 
Estates Act (IL of 1900). 

Third point.~I have now to consider 
the point whether the conferment of a life- 


. estate under. the Will of the late Raja in 


favour of the plaintiff amounts in law to the 
exclusion from succession of defendant No. 1 


' who is admittedly the heir-at-law of the 


late Raja. It was contended on behalf 
of the plaintiff that the mere fact that a 
second life.estate was conferred on the 
plaintiff and that succession of defendant 
No. 1 was in consequence postponed could 


_not have the effect of excluding him, the 
. heir-at-law, from succession to the settled 


estate. I am clearlyof opinion that this 


argument cannot be accepted. Under s. 15: 


of the Oudh Settled Estates Act that 
portion of hisestate which he brought under 
the operation of the said. Act. could not 
thereafter be considered to have remained 
vested inthelate Raja forany larger or 
gréater interest or time than for his life; and 
-were it" not for s> 18, cl. (2), he would not 
have been left with any power to make 
any bequest in respect of such portion of 
his estate. Without such a power he 
would have been treated merely asa 
holder of a life-estate which must come to 
‘an end after his death. To put it briefly, 
the Raja would not have been, in that case, 


` left with anything to make a bequest of, 


his life-estate having terminated on his 
death. The Legislature, however, gives to a 


“person holding a "settled estate" under 


AgtIf of 1900 power to make a bequest 
subject to certain restrictions provided tor 
in cl. (2) of s. 18, referred to above. The 
power may be considered to be analogous 
to what is calledin English Law a power of 
appointment, It is a recognized rule of law 
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relating to such powers that they must 
be exercised and given effect to quite strict- 
ly. It appears to me to be clear from the 


wording of the proviso to cl. (2) of s. 18 . 


that the extent to which the power of be- 


quest given by law to the late Raja as. 


holder of a "settled estate" could be ex- 
ercised was that he could makea bequeat 
of the estate only to one person and to 
be heldby him as an impartible estate 
and that it must be made in favour of a 
person whois not a stranger. So faras the 
bequest stood in favour of the late Maba- 
rani Murar Kumari Deviit was within the 
powers conferred upon the late Raja under 
this section, because she wasa possible 
heir under the provisions of s. 22 of Act 


lof 1869. After such a bequest had been 


made by the Raja his power of makinga 
further bequest came toan end. He could 
exclude the heir-at-law by giving a life- 
estate.to a person who though not an heir- 
at-law was still an heir under any clause 
of s. 22 of Act I of 1869, but beyond this 
he had no power to go. Ifsucha position 
were to be allowed it would be quite possible 
fora person holding a'settled estate" to 
deprive the person who would be entitled to 
succeed after his death under the provi- 
sions of s. 22 of Act I of 1869 by creating 
any number of life-estates and thus taking 
away the chance of the succession of the 
heir-at-law altogether. Nothing could be 


-easier than to destroy the intention of the 


framers o£the Act by having recourse to 
such a device. Iam, therefore, of opinion 
that when the Raja gave a second life- 


.estate to the plaintiff who is an -absolute 


stranger as described above he in doing so 
exceeded his powers under the proviso to 
cl. (2) of s. 18, since hisacthad the effect 


of excluding defendant No. 1 from succes-. 


sion. In my opinion a person who is entitled 


to succeed is entitled to take immediate . 


possession of the estate to which he. has 
succeeded, and if by any act of the holder 
of the settled estate his succession is post- 
poned indefinitely he must be deemed to 
have been excluded. A postponement, 
of succession to such a time when the 
heir-at-law may not succeed at 
amounts, in my opinion, to his exclusion. 
I, therefore, -hold ‘that the effect of 
the conferment of a second life-estate on 


all 


the plaintiff amounts inlaw to the exclu-: 


sion of defendant No. 1 who is admittedly 
the heir-at-lawof the late Raja and comes 
within cl. (5) of s, 22 of Act I of 1869, 
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Conelusion —The .result of my décisions 
on tho three points is that after the declara- 
tioa made bythe late Raja on the 2Ist of 
May, 1908, unders 12 ofthe Oudh Settled 
Estates Act (Il of 1900) he became a per- 
son holding a "settled est&te"and the Will 
executed by him must beconsidered to be 
governed by the provisions of the said Act 
and thus be operative only in respect of 
the estate possessed by him at the time of 
his death. 

The plaintiff is no heir under the Law of 
the Mitakshara and the conferment of a 
life-estate upon her was inoperative by 
virtue of the proviso to cl. (2)ofs. 18 
since it was a bequest toa “stranger” and 
had the effect of excluding from succession 
defendant No, 1 who is an heir-at-law 
within the meaning of el. (5) of s. 22, Act I 


of 1869. The effect of this is that the Wil, 


so far asit confers a life-estate upon the 
plaintiff in respect of Mahal Bhinga con- 
sisting of villages Nos. 1 to 89 and 91 enter- 
ed in list A attached to the plaint, which 
was a "settled estate" at the time of the 
death of the late Haja, becomes inoperative. 
It is, however, quite valid and operative if 
respect of Mahal Lakhna consisting of 
village Lakhna, item No. 90 of list A, and 
Mahal Usraina consisting of 27 villages 
entered inlist B, inasmuch as they were 


never constituted a settled estate by the late. 


Raja. 


Issue No.52, 

The result of my finding on issye No. 1 
is that the Will of the late Raja Udai Pratap 
Siaha Deo is valid in respect of the property 
entered as No. 90 in list A and the entire 
property entered in list B attached to the 
plaint. The plaintiff is, therefore, entitled 
under that Will to a life-estate in those 
properties and as such entitled to get 
possession thereof for ‘her life. In respect 
-of houses situate at Gonda and Allahabad, 
items Nos. 17 and 1J ‘entered in list O 
attached to the plaint, my decision is that 
they do not form part of the Taluqa Bhinga 
or of the “settle l estate” and the plaintiff 
is entitled toa life estate in those houses 
also under the aforesaid Will of the late 
Ria. Ltherefore, decide the issue accord- 
ingly. 

Issue No. 3 (a) and (b). 

(a) During the trial of the case Dr. S N. 
Sen, the learned Advocate for the defendant 
No. l, abandoned the plea of custom embo- 
disd in this issus and gave no evidence to 
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prove the same, The issue is, therefore: « 
decided in the negative. 

(b) Ib is unnecessary to givea Anding on 
this part of the issue; 


Issue No. 4, e 
This issue deals with the houses situate 
in the District of Bahraich and in the city 
of Lucknow entered asitems Nos.2to 16 
and 18 and 20 to 32 in list C attached to the 
plaint. So far as the Bhinga palace. namely, 
item No.1 of list O, is concerned, the 
parties admit thatitshould goalong with 
Talugqa Bhinga, the wholeof which except one 
village Lakhna constituting Mahal Lakhna 
was declared by the late Raja to be a “settled 
estate" to be held in future subject to the 
provisions of the Oudh Settled Estates Act 
(II of 1900) The palace is also situate in 
village Bhinga (khas) which is one of the 
villages forming part of the “settled estate" 
(vide Exs. Al, A2 and A3). There is. there- 
fore, no difficulty regarding the Bhinga 
palace situate at Bhinga. The Will cannot be 
considered to be operative in respect of 
that property and defendant No. 1 must 
be declared as entitled to the said house, 
There remain 28 other houses situate in 
the District of Bahraich. Out of these 
three are situate in tho town of Bahraich 
itself and the remaining 25 within that - 
portion of the taluqa which is a “settled 
estate.” Those which are thus situate within 
the "settled estate" consist of items Nos. 2 
to 13 and 20 to 32. It was proved by the 
evidence of Mr. J. N. Basu examined on be- 
half of the plaintiff (vide o. p. 60,P. W. 
No. 1) that all the houses mentioned in 
list C excepting items Nos. 14 to 19 are 
situate on theland belonging to the Bhinga 
Taluga. The contention raised on .behalf 
of defendant No. 1 was that all these houses 
being situate in those villages which were 
declaredto the entire extent to form part of 
the settled estate should be held to go with 
those villages. I agree with that eontention. 
The general rule of law is that if a person” 
owning a particular village’ transfers that 
village to another person without any ex: 
ception, all the interest possessed oy the 
said proprietor in that village passes to the 
transferee of the said village. To takean 
example, if the owner has a house on a 
grove situate in that village and does net 
exempt it from the transfer, the house or 
the grove will also pass along with the 
village. “Lam supported in this view by 
two decisions of the Allahabad High Court 
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reported as Abu Hasan v. Ramzan Ali (22) 
.and Bankey Lal v. Jagat Narain (23), a 
decision ot tlfeir Lordships of the Privy 
` Coureil reported as Asghar Raza Khan v. 
“Muhammad Mehdi Hossein Khan (24) anda 
recent decision of this Court reported as 
Balram Singh v: Ganga Sin gh (25`. In Asghar 


4 a oza Khan v.Muhammad Mehdi Hossein K han. 


(24) the question before their Lordships of 
: thePrivy Council was that of interpretation 


tobe put on a deed of-conveyance relating: 


` to certain zemindari which contained no 
words of exception or reservation. Their 
Lordships decided that the language used 

‘ inthe deed was wide-enough to include 
the landon which the bazar was situate, 

< and consequently the interest of the execut- 


‘ant in the houses on that land would pass 


. by the deed in the absence of words show- 
ing an intention to retain them. The same 
view had also’ been previously taken. by 
„their Lordships of the Privy :Council in 
a Bihar ¢ase which went to them. on 

` appeal from- the, Calcutta High Court- and 

` which is reported as Bhagbutti Devi v. 
Bholanath Thakoor (26). I will refer 
to . this case later on in connec- 
tion with another issue in the ease. .In 

' that case the plaintiffs were given a decree 
“in respect of certain villages entered in the 
list attached to the plaint as items Nos. 1 to 

.12. Item No. 20 consisted of a house gitu- 

“ate in one of those villages in which the 
original ‘proprietor, of whom the Plaintiffs 
claimed to be the heirs, lived. . The Courts 
“in “India had declared ithat the plaintiffs 
were entitled to those villages and the same 
view was upheld by their Lordships of the 

. Privy Council. The house situate in‘one 
of those villages was also decreed to the 


plaintiffs and in giving that decree their 
Lórdships observed (vide page £62) that item , 


No. 20'comprised à house in. which Odan 
Thakur lived and must in their Lordships’ 
opinion be recovered by. the: plaintiffs on 


the same. prjnciple-on which they establish- ` 


“ed their*claim to lots Nos. ltolz. Follow- 


(22) 4 A. 281; A. “W. N. (1882) 73; 2 Ind. Deo, (x. 8) 
997. e i 
(YA. W. N. (1900) 31 at p. 33;-22 A. 168; 9 Ind. 

143: f 


Dec: (N. s.) 1 : ` i 
(24) 30 C. 556; 30 I. A. 71; 7 0. W.N. 482; 8 Sar. P. 
10) r 


s (25) 93 Ind. Oas. 287; 13 O. L. J.432; A. I. R.1926 
,Oüdh 358. : 
(26) 2 L A. 256 at p. 262; 1 O. 104; 24 W., R. 168; 3 
Sar. P. C. J. 528; 3 Suth! P. 0.186; IInd. Dec. (N. 8.) 
: 65 (P. C), NS US RS d 
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ing the game principle, I hold that the 25. 
houses ‘entered in list O as items Nos. 2 to 
13 and 201032 must go along ‘with the 


villages in which they are situate and ^ 


which constitute the “ settled estate. " . De- 


, fendant No, 1 has been found to be entit]-. 
-ed to those villagesand he must now be 


held: entitled also to the houses situate 
therein. ; 

'T The judgment here dealt with the eti- 
dence relating to the other houses and on 
Issue No. 5 regarding the furniture etc. ] 


Issue No. 6 (a). 
This issue concerns a sum of Rs, 54,680 . 


‘which was found in the estate treasury at 


Bhinga on the death. of late Maharani ` 
Murar Kumari Devi, This sum forms part. 
of the amount of Rs. 76,000 entered in list 


.E attached to the plaint, The contention 
ofthe plaintiff was that the said sum was. 


the stridhan of Maharani Murar Kumari 
Devi; while the contention of defendant 
No. 1: was that the said sum constituted an 
accretion to the taluga, The plaintiff 


claimed to be entitled tothe said sum as 


the stridhan heir of the Maharani ; whereas 
the case of defendant No. 1 was. that he 
was entitled to it whether it be treated as 
an aceretion to the taluga or as stridhan 
of the Maharani because he and not the 
plaintiff was entitled to taluga and an heir 
to the stridhan of the late Maharani. 

The first point which I have to decide 
is whether the said sum which represents 
the savings effected by the late Maharani 


Murar Kumari Devi during her lifetime , ` 


constitutes her stridhan or whether it forms 
an accretion to the estate in her possession 
which on her death would goto the person 
entitled to the corpus. I have given my . 
best consideration to the question and have 
come to the conclusion that the savings 
constitute the stridhan of the late Maharani 


-Murar Kumari.Devi and do not form part 


ofthe estate of which she was in. possessicn, 
and that, therefore,the said eum should 
go to the stridhan heir of the late Maharani. 
I proceed to give my reasons for this con- 
elusion.: : ' Kg 

At first there was a great conflict of judi- 
cial opinion as to the. Tights possessed by 
a Hindu widow with respect to the savings 
effected by her from her husband's estate 
during her lifetime and kept by her in 


' suspense or utilized by her in purehasing 


property or otherwise investing it. The 
question was, howeyer, set at rest in the 
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year 1883 by a well-known decision af their 
Lordships of the Privy Council report- 
ed as [sri Dat Koer v. Hansbuiti Koerain 
(27) The proposition laid down by 
their Lordships of the Privy Council 
in that case is to the effect that if a cer- 
tain property is purchased by a Hindu 
widow out ofthe savings from the income 
of her husband's property it is presunied 
to belong to the estate, but itis open to 
her to treat that property as her own and 
if she expresses that intention either by 
words or by conduct, then it will no longer 
be considered to belong to her husband's 
estate but would be regarded as her stri- 
dhan. This rule of law has now been uni- 
versally followed in thiscountry including 
the Province of Oudh (vide the case de- 
cided by Piggott, A. J.C. (now Sir Theo- 
dore Piggott), in the late Court of the 
Judicial Commissioner of Oudh in the 
case of Jokha Singh v. Dulari (28). 


The presumption, however, cannot be 
extended to thecase of property held bya 
Hindu female not asa Hindu widow's es- 
tate but as a life estate under a Will og 
deed inter vivos—If the property which 
has been obtained by a widow under a 
bequest from her husband is & property 
to which she would not be entitled as heir 
to her husband, the savings from the in- 
come of such property and every thing 
purchased out of such savings would be- 
long absolutely to herself and would consti- 
tute her stridhan. Such property would on 
her death pass to her heirs and not to the 
heirs of the last male-holder. A case of 
thisnature arose in the District of Tirhut 
now included in the Province of Bihar. 
The case was origin#lly decided by the Sub- 
ordinate Judge of Tirhut and the appeal 
which went to the Calcutta High Court was 
decided by that Court so far back 
as the year 187]. The case is reported 
as Chowdury Bhclanath — Thakoor v. 
Bhagabathi Deyi (29). In that case one Odan 
Thakur during his lifetime adopted one 
Girdhari Thakoor, his nephew, and short- 
ly before his death executed a deed of 
settlement in favour of his wife and 
daughter by virtue of which he gave one- 
third of his property absolutely to his 


~ (97) 10 C. 394; 10 I. A. 150: 13 C. L. R. 418; 7 Ind. 
eo 4 Sar. P. C.J. 459; 5 Ind. Dec. (N. s.) 217 
(28) 11 O. C. 310. 
(29) 7 B. L. R. A. O. 99; 19 W. R. 63. 
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daughter named Sattyabatti and the rest 
of the property to his wife Musammat 
Chandrabatti for her lifa and after her 
death to his adopted son Girdhari. The 
widow was to appropriate the profits of 
the property during her lifetime, but was 
not in any way to alienate it. The widow 
purchased certain properties with the sav- 
ings out of the income of the property 
given to her by her husband under the 
deed of settlement and also the property 
that had been subsequently acquired by 
the widow out ofthe savings of the pro- 
periy given to her by her husband. The 
heirs of the adopted son brought a suit 
for possession of the entire property against 
the grand-daughter who had taken pos- 
session of the same. The defence raised 
in the case was to the effect that 
the property was the absolute property 
of the widow and,therefore, the grand- 
daughter was entitled to it as siri- 
dhan heir of the widow.: The Subordi- 
nate Judge of Tirhut held that the pro- 
perty given to Musammat Chandrabatti by 
her husband under the deed of settlement 
could not be considered to be the stridhan of 
the lady, she having been expressly given 
only a life-estate in the same. He, 
therefore, decreed the claim of the plaintiffs 
in respect of that property. He, however, 
dismissed the plaintiffs’ claim in respect 
of the pxoperty that had been purchased 
by the widow out of the profits of ihe 
property given to her under the deed of 
settlement. He held that the widow was 
absolutely entitled to the entire profits 
of the property during her lifstime and 
apy property that was purchased by her 
out of the said profits must be consider- 
ed to be her exclusive property or, ih 
other words, her stridhon. The próperty 
being stridhan of the widow, the grand- 
daughter was, in the opinion of the Sub- 
ordinate Judge, entitled to it in prefer- 
ence to the plaintiffs who were the heirs 
of the adopted son. The matter was taken 
up in appeal to the Calcutta High 
Court by both the parties. Jackson and 
Ainsli, JJ., agreed with the Subordinate 
Judge regarding the view he took of»the 
property given to the widow by her hus- 
band under the deed of settlement and 
dismissed the defendant's appeal. They, 
however, allowed the plaintiff. appeal in 
respect of the property purchased by the 
widow from the accumulations made by 
her out ofthe profits of the property re- 
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referredin their judgment to two cases, 
ong, decided by the Calcutta High Oourt 
reported as Chandrabutee Debia v. Brody 


:(30) and the other decided by the Agra 


High Oourt reported as Nihal Kham v. 
Hur Churn Lall (31) and observed that 
1n cases where a widow was in the en- 
joyment of the property of her deceased 
husband she was not entitled to alienate 
the property which she had purchased 
out:of the profits of the property given 
to her by her husband any more than 
she could alienate immoveable .property 
given to her by the husband himself. The 
defendant, the grand-daughter, took the 
matter further in appeal to their Lord- 
ships of the Privy Council whose judg- 
ment is reported as Bhagbutti Devi v. 
Bholanath: Thakoor (26). Their Lordships 
reversed the judgment of the Calcutta 


: High Court and.dismissed the plaintiffs’ 


claim in respect of the property that had 
been acquired by the widow out of the 
vrofits of the estate given to her by her 
husband. . 

Their Lordships agreed with the Sub- 
ordinate Judge in the construction which 


he.had placed; upon the deed of settle- 


ment according to which he gave to the 
widow an estate for life with power to 
appropriate the -profits with a vested re- 
mainder going on her death to the adopt- 
ed soa. Their Lordships held that accord- 
ing to this construction the widow would 
have the power of making whatever use 
she chose of the profits of the estate, and 
if she bought land or personal property 
with them, that land and that property 
wauld be hers and would devolve on the 
defendant who represented her, being her 
aia heir (vide page 260 of L; R. 2 


Their Lordships further observed. that 


` the case before them was not a case in 


which the widow claimed any right as a 
widow—in fact she had none. 
circumstances their Lordships came to 
the conclusion that the property purchas- 
ed by the widow Musammat Chandrabatti 
out of the profits of her husband's estate 
belonged to her and after her death being 
her stridhan it went to the defendant 
who was the granddaughter of the lady 


(30) 9 W R 584. 
(31) 1 Agra H. O, R. 219, n 
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in prefefence to the plaintiffs who were 
the heirs of the adopted son. 

In the case of Isri Dutt Koer v. Hunsbutti 
Koerain (27) their Lordships pointed out 
the distinction by observing that that 
was a case wheré "the widow held the 
husband's estate not in her capacity as 
a widow but as a taker of a life-estate 
under a settlement," . 

This proposition was affirmed by their 
Lordships of the Privy Council in a case 
which subsequently went up before them 
from Bengal. The case is reported as 
Soodamini Dasi v. Adminisirator-General 
of Bengal (32). In this case the question 
for decision was whether one Badam 
Coomaree, the widow of Nobo Uoomar Mullick, : 
a member of Mullick family of Calcutta, 
had power to dispose of certain Govern- 
ment of India Promissory Notes, as she 
did, by a deed executed by her about two 
months. before her death. These Govern- 
ment securities were found to have been 
purchased with a sum which she had 
received on eccount of the profits of her 
husband's estate which had been given to 
her and a further sum which had accrued 
as interest on the said amount during 
her lifetime. The appellant's contention 
before their Lordships was that the Govern- 
ment securities were possessed by Badam 
Coomaree not as her own property with 
power of alienation but as part of the 
estate’ of her husband Nobo Ooomar 
Mullick in which she had the right or 
interest 'only that of & Hindu widow. 
The circumstances in which she had ob- 
tained possession of this fund which was 
invested in Government securities were 
by virtue of the provisions of the Will of 
her husband. Their Lordships held that 
under the terms of the Will of Nobo 
Coomar Mullick the income of the estate 
as it fell due became the absolute pro- 
perty of Badam Coomares as the widow 
of her husband. They observed that in 
their opinion the claim of Badam Coomaree 
to this fund as having arisen from the 
income of the estate as her absolute pro- 
perty was made out,and they, therefore, 
repelled the contention that the fund 
should be considered on the same basis as 
savings of a Hindu widow made out of 
the property of her husband, in which 
case the presumption would be that euch 


(32) 20 C. 433; 20 I. A. 12:6 Sar. P. Q. J. 272; 17 


Iud. Jur, 223; 10 Ind. Dec. (N. 8.) 293 (P. C.). 
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savings had been made for the -benefit of 
her husband's estate unless shown to 
the contrary. They agreed with the 
observation. of Mr. Justice Trevelyan of 


the Calcutta High Court that the corpus: 


of the estate in this case had never 
gone to the widow and “there was 
no estate of her husband in her for her to 
augment.” In the case of  Veeraghava, 
Reddi v. Kota Reddi (33) their Lordships of 
the Madras High Court held aftera review 
-of authorities that when a Hindu widow 
received property from the family for her 


maintenance (not asa Hindu widow) and | 


out of the savings from the income of that 
- property boughtother property, the property 


& 


go purchased belonged toher in her absolute. 


right and would descend to her heirs. The 
same view was taken by a Fall Bench of the 
Madras High Court in an earlier case report- 
ed as Subramanian Chetti v Arunachelam 
Chetti (34). In that case a Hindu widow 
purchased property with money received by 
her under a decree awarding maintenance 
made payable to her out of the revenues of 
a zemindari, She never had any right’ tq 
possession of herhusband's estate. It was 
held that the property was her stridhan and 
her daughter as heir to her stridhan was 
entitled to it. : 


Mr. Mayne: in. his well:known work: on : 


Hindu Law (9th Edition) in s. 630 at page 
916 deals with this matter and takes the 
same view. Ha, however, refers to certàia 


cases decided by the Madras High Court. 


and says that where a widow is entitled to 
a particular property as heir to her husband 
the fact that her husband executes a Will 
in her favour in regard to that very pro- 
party ought not to make any difference ia 
the position of thé widow. Ishould like to 
deal ,with this aspect ofthe case also. 
"would app3ar from the facts already narrat- 
ed in‘ ths earlier part of this judgment that 


16. 


there were two kinds of properties that were ` 


dealt with bythe late Raja Udai Pratap 


Sinha b7 his Will datei the 17th of June,- 


1907. Firstly, the property detailed in list 


A attached to the plaint consisting of 91' 


villages which constitute Taluga Bhinga 
comprising Mahals Bhinga and Lakhna 
situate in the District of Bahraich; and 
secondly, the property specified in “list B, 
attached to the ,plaint consisting of 27 
villages constituting Mahal Usraina, situate 

(33) 33 Ind. Oas. 532; 31 M. L. J. 465; 3 L. W. 422; 
20 M. L. T. 315. ] 

(34) 28 M. 1, - : 


i71 
in the District of Gonda. Ijis admitted ° 
between the parties that list A contains the 
talugdavi “property succession to which ja 
governed by s. 22 of Act I of 1869. and that 
list B contains non-taluqdari property*suc- 
cession to which is governed by the ordinary 
Hindu Law as contained in the Mitakshara. 
Regarding the talugdari property specified 
in list Ait is clear that after the death of 
Raja Udai Pratap Sinha his widow was not 
entitled to succeed to it inasmuch as on his” 
death in case of intestacy it- would go to 
defendant No. las his.younger brother in ` 
preference . to his widow [vide els, (5) 
and (6) of s. 22 of Act I of 1869]. Maharani 
Murar Kumari Devi as the Raja's widow 


‘could not, therefore, have succeeded to this 


property and her possession in respect there- 
of after the death of the Raja must be 
attributed to the Willexecuted by him in -her 
favour. As tothe property entered in list 
B there can be no doubt that it would have 
gone to his widow under the ordinary 
Hindu Law, but the estate conferred by the 
late Raja upon his widow in respect of the 
property given to her was not a Hirdu 
widow's estate but merely a life-estate, It 


is admitted bv both the parties that’ Maha- 


tani Murar Kumari Devisueceeded to the 
property left by the late Raja not aa his 
widow under the Hindu Law butas a legatee 
under hia Will dated the 17th of June, 1907, 
This being the case she had no rightsin the 


‘corpus, but was entitled to appropriate for ' 


her lifetime the profits of the property 
absolutely. The Will expressly provides 
that "she shall have no power under any 
circumstances, by sale, alienation, mortgage 
or otherwise, to dispose of or encumber the 
wholeor any portion.of the moveable er 
immoveable property for any period extend- 
ing beyond the term of her natural life." 
1 have, therefore, been compelled to come 
to the conclusion that the estate conferred 
upon Maharani Murar Kumari Dey in res. 
pect of the property contained in list B also 
was not a Hindu, widow's: estate. The re- 
sult, therefore, is that the ‘Maharani was in 
possession of the properties entered in both 
lists A and B merely as the holder of a life- 
estate granted to her by the late Raja under 
his Will dated the 17thof June, 1907.. She 
was not in possession of any portion of the 


.property given tojher under the said Will fn 


the capacity of a Hindu widow. The posi- 
tion stated by Mr. Mayne cannot, therefore, 


-bə ascribed to the Maharani in this case, 


and the rule laid down in [sri Dats case K 


4 


. iff or defendant No. 
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(27)as to the savings effected by herout of 
“ the profits ofthe property given to her by 


her husband cannot apply. I, therefore, 


bald that the sum of Rs, 54,680-3-9 which 
' existed in the treasury at Bhinga on the 
death of late Maharani Murar Kumari 
Devi must be considered to be her stridhan 
and no portion of it can be deemed an acare- 
tion to the taluga or appurtenant ‘to its 
corpus. » 
I have now to consider whether the plaint- 
l is the heir to the 
stridhan of late Maharani Murar Kumari 
"Davi. Under the Mitakshara succession to 
the stridhan ie in the following order :— 
(1) Unmarried daughter. 
(2) Married daughter who is unprovided 
for. 
(3) Married daughter whois provided for. 
(4) Daughter's daughter. 
:(5) Daughter's son. 
(6) Son. 
(7) Son's son. 
(8) Husband. 
(9) Sapindas of the husband. 
(Vide Mulla's Hindu Law, 4th Edition, 
page 146, and, Mayne's Hindu Law, yth Edi- 
tion, pages 963 and 984, s. 669.) 


It is clear that the plaintiff does not come. 


under any of the nine classes of heirs speci- 
fiéd above and she cannot, therefore, be 
considered an heir to the stridhan of Maha- 
rani Murar Kumari Devi. e 

It was admitted during the trial of the 
case that Maharani Murar Kumari Devi 
left two daughters surviving her on the 
date ofher death. The elder of them, Deo 
Saran Kumari, is the widow of Rao Raj 
Singh Ji of Meja, Udaipur State’ in Raj- 
putana, and. has a son named Rao Jai Singh 
Ji and a daughter named Pitam Kumari 
married to His Highness Dalip Singh of 
Sailana, Central India. The younger dau- 
ghter, Rajeshri Kumari Devi, is the widow 
of Maharaj Kumar Samarath Singh Ji of 
Raoti, Jeipifr State in Rajputana, and has 
six sons and one daughter. Under the 
circumstances heirs ofthe first five classes 
are still alive and in their presence neither 
the plaintiff nor the defendant No 1 ean be 
considered as heir to the siridhan of the late 
Maharani. 

I, therefore, hold that in respect ofthe 
sum of Rs. 54,686 3-4 neither the plaintiff 
nór the defendant No. i is entitled to it, 

* * * 


ya . Issue No. 3, 
This issue deals with the relief to which 
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the plaintiff is entitled.. In view of my 
findings on the rest of the issues in the 
case the plaintiff is entitled to the following 
reliefs:— E 

(a)A decree for possession of village 
Lakhna constituting Mahal Lakhna situate 
in the District of Bahraich (item No. 90 of list 
A atsached to the plaint), of the 27 villages 
situate in District Gonda (entered in Jist 
B attached to the plaint) constituting 
Mahal Usraina,and of six houses (items 
Nos. 14, 15, 16, 17, 18 and 19 of the list C 
attachedto the plaint) of, which three are. 
situate at Bahraich, one at Gonda, one at 
Lucknow and one at Allahabad, subject to 
the conditions relating to repairs laid down 
in my findings onissues Nos. 2and 4. She 
is declared entitled to remain in possession 
ofthis property for her lifetime with no 
power of alienation, under any circum- 
stances, by sale, mortgage, gift or other- 
wise for any period extending beyond the 
term of hernatural life. After her death 
defendant No. lor his (Raja's) heir, under 
8. 22 of Act I of 1859, in case of his (defend- 
ant No. 1's) death during the lifétime of . 
the plaintiff, will be entitled to that pro- 
perty. Defendant No. 1 is declared entitled 
to the 90 villagessituate in the District of 
Bahraich (specified as items Nos. lto 83 
and 91 inlist A. attached to the plaint) con- 
stituting Mahal Bhinga and to 26 houses 
(items Nos. 1 to 13. and 20 to 32 of list C 
attached to the plaint)situate within Mahal 
Bhinga. In respect of these items the 
plaintiff'g claim is dismissed; 

(b) A decree for Rs. 320 against defendant 
No, lon account of the price of the move- 
ables removed by the defendants from the 
house situate in Jhasiari Mandi, Cantonment 
Road, Lucknow; 

(c) A decree for Rs. 100 per mensem on 
account of use:of the furniture and moveable 
property existing in the Bhinga palace and 
other houses situate within the. Mahal 
Bhinga; and 

(d) A decree for Rs. 1,915-2 3 on account 
of collections made after 3uth of April, 1926, 
from the Mahal Usraina andthe Mahal 
Lakbna (appropriated by defendant No. 1). 

The plaintiff's claim in respect of the 
properties entered in lists E and F attached 
to the plaint willstand dismissed. 

The parties will receive and pay costs 
in proportion to their success and failure 
in this Court. 


A. N. A, Decree accordingly, 


pog H 
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LAHORE HIGH COURT. 
SECOND CiviL APPEAL No. 1426 or P923. 
June 22, 1927. 

Present: —Mr. Justice Broadway and 
Mr. Justice Bhide. 
'PARAS DAS—PLAINTIFF—APPELLANT 
f versus * f 
SURAJ BHAN AND oTHERS—DEFENDANTS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 102—Consideration 
—-Admission in document—Burden of proof of want 
of consideration. 

When it has been admitted or proved that an 
admission of consideration has been made ina docu- 
‘ment the onus of proving want of consideration rests 
on the person asserting that want of consideration. [p. 
174, col. 1.] : 

Second appeal from a decree of the Dis-- 
trict Judge, Gurgaon at Hissar, dated the 
16th February, 1923, reversing that of the 
Senior Sub-Judge, Gurgaon, dated the 11th 
October, 1922. | f 
; Mr. Jagan Nath Aggarwal, for the Appel- 

ant. 

Mr. Shamair Chand, for the Respondents. 


JUDGMENT. 

Broadway, J.—This second appeal has 
„arisen out of a suit brought by the plaint- 
iff-appellant Paras Das against Suraj Bhane 
and Chandar Bhan, minor, sons of Sultan, 
through their uncle. Sheo Dan, and 
Sheo Dan himself. The.claim was for a 
sum of Rs. 2,300, being the principal and 
interest due on a baht account. It was 
averred that the plaintiff had had dealings 
with the grandfather of the two minor 
defendants which had been continued by 
their father Sultan who executed,certain 
balances, the last one having been execut- 
ed on the 12th of June, 1916 for a sum 
of Rs. 1,250. It was further stated that 
Sheo Dan had taken possession of Sultan's 
property and was, therefore, liable for the 
claim. 

The defendants pleaded that there had 
been no dealings with the plaiatitf, that 
no balance had been struck by Sultan and 
that no consideration whatever had passed, 
while Sheo Dan pleaded that he was in no 
way personally liable. 

- T'he trial Court came to the conclusion 
that the plaintiff has had dealings with 
Kanshi Ram and later with Sultan, that 
Sultan, as.a matter of fact, executed the 
three balances in question aud that con- 
sideration had been proved. lr accordingly 
granted the plaintiff a decree for the sum 
claimed, but ralieved Sheo Dan from rəs- 
ponsibility, Agaiast this decree the two 
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minor sons of Sultan preferred an appeal 


to the District Court which proved suc- , 


cessful and the plaintiffs suit was dis- 
miseed. The plaintiff has now come up to 
this Court in second appeal.. . 

After hearing Mr. Jagan Nath fox’ the 
appellant and Mr. Shamair Chand for th 
respondents, in my judgment this appea 
should succeed. It is perfectly clear that: 
the points for determination by the learned 
District Judge were, firstly, whether the 
balànces bad been struck, secondly, whe- 
ther there was consideration for the balances 
and, thirdly, whether the suit was within 
time, the question of limitation depending 
almost entirely on the finding as to the exe- 
cution of the balances, 

After setting cut the issues and the 
findings of the Court below the learned 
District Judge dealt with the pointas to 
the competency of the appeal and then 
proceeded as follows:—“As to the merits I 
tind myself unable to agree with the 
findings of the lower Court." He then 
proceeded to discuss the evidence relating 
to the execution of the three balances. He 
pointed out that the said documents had 
been sent to. Phillaur with the result that 
the thumb-mark on one alone was found 
to be that of Sultan, the thumb- marks 
on the other two merely being similar.in 
certain points. Instead of proceeding to 
State definitely whether or not he found 
that ihe balances had been struck by Sul- 
tan he proceeded as follows:—"'Even if we 
assume that these few marks of similarity 
also show that these thumb marks are of 
Sultan, the plaintiff has failed to prove 
an essential part of issue No.1. He ought 
to have shown that the balances were for 
consideration, but there is absolutely no 
evidence about a single transaction." The 
learned Distriet Jadge then discussed the 
question as to whether consideration had or 
had not been proved. It is perfectly clear 
from what he has recorded that his mind 
was occupied with the discussion *n the 
question of consideration. He found that 
it was possible that the balances which 
clearly bore the thumb-mark of Sultan 
might have been obtained by deceit, and 
then says:—‘The bahi is a single vue 
which can be written at any time. I do 
not fee] satisfied of the consideration for 
the balances." He then proceeded to deal 
with the question of limitation and sasg 
that solar as he could see there was no 
evidence on the record that the balance 
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of Sambat 1961 (1904) was within time 
-except plaintifiis own unsupported state- 
ment. After this he gave it as his opin- 
ion that the*plaintiff had failed to prove 
that his suit was within time or that the 
bålance drawn on the 12th of June, 1915 
was efor consideration. It has been urged 
py the learned Advocate for the appel- 
lant that there is no’ finding on the ques- 
tion as to whether the balances had or 
had not been struck. On the other hand, 
Mr. Shamair Chand says that although 
possibly the finding is not as clear às it 
ought to have been it is deducible from 
the judgment as a whole, more especially 
having regard to the statement at the 
commencement of the discussion where the 
learhed District Judge says that he was 
unable to agree with the findings of the 
lower Court, and, later on, where he refers 
to the: possibility of the plaintiff "having 
deceived Sultan into affixing his thumb- 
mark on the balanee struck in 1910 A. D. 
In my judgment, the learned District Judge 
refrained from coming to any clear and 
definite findings on this question because 
he was following the rule of law which 
was held to have been enunciated in Wazir 


Singh v. Jai Gopal (1). Subsequently to . 


that date, it has been held by a Full 
Bench of this Court in Ram Chand v. 
Chhunun Mal (2) that when it has been 
admitted or proved that an admission of 
consideration has been made or executed 
in a document, the onus of preving want 
of consideration rests on the person assert- 
ing that want of consideration. Muham- 
mad Bakhsh v. Shadi Muhammad (3) is an- 
ether authority on this point. In this ap- 
“peal it appears to me that the learned 
District Judge was clearly misled by what 
he considered to be the law and for that 
reason did not consider it necessary to do 
more than to record a finding on the ques- 
tion of consideration, leaving the question 
as to whether the balances had been exe- 
cuted undecided. I, therefore, think that 
this appeal must be accepted and the 
decree passed by the learned District 
Judge set aside. The case will be returned 
to the,Court below for a re-hearing and 


` (1) 17 P. R. 1888. 

(2) 68 Ind. Cas. 301; 6 Lah. 470; 2Lah Cas. 85; 
A. 1. R. 1925 Lah. 471; 7 Lah. L. J. 306; 26 P.L. R. 
369. - 

(3) 100 Ind. Cas. 60; 8 Lah, 123; 27 P. L. R. .568; A. 
~ J, R. 1927 Lah, 272, S 
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re-decision in accordance with law. Costs 
in this Court will follow the event. 
Bhite, J.—I concur. 


R. L, Appeal accepted. 


BOMBAY HIGH COURT. ° 

ORIGINAL COIVIL JURISDICTION APPEAL No. 

72 or 1926. 
March 14, 1927. 

Present:—Sir Amerson Marten, Kr., Chief 
Justice, and Mr. Justice Blackwell. 
CHETANDAS DAGA-—APPELLANT 

versus 
RADHAKISSON RAMOHANDRA— 
RESPONDENT. 

Arbitration—Marwari Chamber of Commerce, 
Articles of Association of, Art. 10—New association 
—Compulsory clause for arbitration, whether applies ` 
to transactions before formation of association— 
Appearance before arbitrator after protest, whether. 
submission. 

A complusory clause for arbitration in the Articles 
of. Association of an association, such as the one con- 


.tained in Art. 19 of the Rules of the Marwari Chamber 


of Commerce, Bombay, can apply only to disputes’ 
arising out of transactions entered into after the 
formation of the association. [p. 175, col. 2.} 

A provision in the bye-laws of an association that 
a particular body “will decide upon the dispute 
between the members of all kinds” is not a com- 
pulsory provision for arbitration but only a per- 
missive one. |p. 175, col. 1.) 

Per Blackwell, J.—If arbitrators enter upon the 
consideration ofa matter when they have no juris- 
diction to do so by the arbitration clause or sub- 
mission between the parties, then they cannot be 
given jusisdiction under that submission by a mere 
appearance of the parties before them ata prelimi- 
nary meeting followed by a protest against their 
jurisdiction before they have entered upon a con- 
sideration of the matters upon which they sub- 
sequently purport to make ‘an award. [p. 177, col, 


“Even if a party under protest continues to attend 
before arbitrators and cross-examines witnesses, he 
does not thereby waive his objection, nor is he 
estopped from saying that the arbitrators have ex- 
ceeded their authority. [ibid.] 

Mr. Kania, for the Appellant. 

Mr. Maneksha (with him Mr. Kanga), Ad- 
vocate- General, for the Respondent. 

JUDGMENT. 

Marten, C. J.—This is an appeal from 
ajudgment of Mr. Justice Mirza by which 
he dismissed a' petition to set aside sn 
award alleged to -have been made by the 
Marwari Chamber of Commerce, Ltd., in an 
alleged dispute between the petitioners and 
the respondents. 


out, at page 14 of the 
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It appears that this ‘Chamber of Com- 
merce was incorporated on November 25, 
1825, under the Indian Companies Act, bat 
the transactions between the parties in 
linseed were before that date ; 
that certain hundis which were given by 
the petitioners to.the yespondentsin an 
alleged settlement of those transactions 
were all. payable before the date when the 
Chamber was incorporated. On the other 
hand there was before that datean unregister- 
ed Marwari Chamber of Commerce of 
which both the petitioners and the respond- 
ents were members. 

The learned Judge ik the view that 
the bye-laws of the old Chamber amounted 
to a compulsory provision for arbitration. 
Oa the evidence before the learned Judge 
we are of opinion that that is not the cor- 
rect view. The bye-law in question is.set 


runs:— 

“This Sub- Gomingtiee will decide upon 
the disputes between the members of this 
Chamber of all kinds such as in respect of 
hundis, letters, seed, wheat and cotton etc.” 

That is not a compulsory provision: for 
arbitration. It is only a permissive one. 


Further, even if it was a compulsory pro- ` 


vision, the body-that actually decided upon 
this dis pute was not any Sub-Committee 
of the old: Chamber: of Commerce, 
but a Board under the new 
company. Accordingly, in our judgment, 
it is clear that the respondents cannot 
rely upon the old rules in support of the 
award now in question. 

- Next, as regards the rules of tfe present 
Chamber: of Commerce, they provide in 
Art. 19 of the Articles of Association : 

“ Itshall be compulsory for every Member 
or Associate Member in the first instance 
to have all disputes arising out of or in 
course of all dealings and transactions in 
seeds, wheat and hundi chitties between 
himself and any other Member or Associate 
Member and optional in the case of disputes 
in gold, silver, cotton, cloth etc., settled: by 
or before the Board or such person or per- 
sons a8 may be nominated by the Board to 
act as arbitrators or Umpires and subject to 
any special rules as may be prescribed in 
that behalf from time to time by arbitration 
and withont recourse to.a Courtof Law.” 

Now under the Articles of Asscciation it 
is clear from Art. 4 that there are two 


kinds of members of this Association, called ~ 


Members and Associate Members, The 
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and further. 


uf ib 
paper-book ^ and. 


limited 


; putes or differences,” 


* 175 

difference: between them’ appedrs to'depend 
on the amount they pay for entrance fees 
and annual fees.. 
“Member or Associate Member” in Art. 
13 refer to members of the new registered 
company: Accordingly the argument ad- 
vanced to us by the petitioners is thht the 
disputes to bé determined by the new comp- 
any are only those arising out of transactions 
between members or associate members of 
the new -company, and, therefore, cannot 
include transactions which took place, pre- 


‘viously to the registration of the company, 


beween then non- members.. In my judg- 
ment that contention is correct. I think the 


¿worda " between himself and any other 


Member Associate Member’ depend on 
the words “dealings and transactions”; 
and thab. the clause cannot be- read as 
ran ‘‘ disputes............... between 
himself and any other Member or Asso- 
ciate Member in dealings and transactions 
in hundis, chitties,ete.” > 

Further, on general principles this would 
seem quite a fair construction, viz.. that, 
when a new compulsory tlause of this cha- 
racter is introduced, it should: only apply to 
future transactions and not to past .ones. 
In substance it amounts to an arbitration 
clause inserted in every contract. But it is 
one thing to do this as regards future con- 
tracts, and quite another thing to insert that 
clause into past contracts. As my brother 
Blackwall has pointed out, it might be that 


-a member would never have entered into 


a particular contract with a non member if 
he had contemplated that that non-member 
might subsequently become a member of 
the Association, and then force the first 
memberto go to arbitration, under this 
clause. Other instances may ba put of dis- 
putes pending at the date when this Aseo- 
ciation was formed, or, again, if those dis- 
putes had already formed tlie subject of a 
pending suit in the Courts of Law. 

It follows then that in my judgment the 
Chamber had no jurisdiction to. hear thie 
particular dispute. Under these circum- 


stances it is unnecessary to decide whether . 


a mere non-payment of the hundis. would 
amount to a “ dispute" on the hundis within 
the meaning ofthis partieular clause, The 
expression that I am accustomed tois ^ dis- 


rather a pity that the ordinary form of ex- 
pression was not used by those drafti g 
this particular clause. 

The real difficulty before us is ag. to whe- 


Therefpre the words” 


andit would seem - 
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ther we have any proper award before us 
» within the meaning of the Indian Arbitra- 
tion Act, and that even if we have a docu- 
ment which purports to be an award, then 
wh&ther we have power to set it aside under 
8.14 Qf the Act, seeing that it has never 
been filed in accordance with the provisions 


ofthe Actand our High Court rules (see, 


T. 354). 


Now, taking the first' point, no doubt. 


the letter of the Chamber of Commerce, 
dated April 12, 1926, Ex. B. to the petition, 

. purports to set out the decision ofthe Board 
on the question and itrequires the petitioners 
topay byApril 19, ia accordance with that 
decision. Further, the affidavit of the res- 
pondents inno way takes up the position that 
this was not an award, though they say that 
the Court cannot act because this award has 
not been filed. ; 

In our judgmerit, on the evidence before 
us, this letter does not show that the pro- 
visions of the Indian Arbitration Act have 
been complied with. For instance, s, ll 
requires that when the arbitrators have 

‘made their award, they should sign it and 
give notice to the parties of the mak- 
ing of and signingofit and of the 
amount of the fees and charges pay- 
able to the arbitrators. Then, at the re- 
quest of any party to the submission and 
upon paymentof the fees and charges due 
in respect of it, the arbitrators should cause 


the award to be filed and notice of "t given. 


to the parties, Itis not even clear to us 
who precisely were the arbitrators in the 
present ease, although certain names are set 
out in the affidavit of one of the respondents 

: ag to the persons who he thinks were the 
arbitrators so far as he remembers, But we 
have nothing to show that those persons 
ever signed the award. The actual award 
itselfis not before us. And we have no 
evidence as to whether the arbitrators gave 
notice of the amount of their fees and 
charges. Al! we do know is that they have 
not in fdet filed the award. 

That being so,in our judgment it is not 
proved that there is an award within the 
meaningofs.l4of the Act. Consequently, 
if there is no award, there is nothing which 
we c#n set aside. In that view it is unnecess- 
ary to decide whether the' award mentioned 
in s. 14 extends to an unfiled award, or 
whether it is confined to a filed award. . 

The next question is, what, under those 
eireumstances, is the proper order for us to 
make ? ' In our judgment it would be mis- 


` 
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leading to dismiss the appeal, or for the 
matter $f that, to dismiss the petition with- 
out more. We think the order we propose 
to make should be prefaced by stating our 
reasons for that order. In doing that [ am 
following a course which has to my know- 
ledge been freque&tly adopted by the Chanc- 
ery Courts in appropriate cases. 


Accordingly, the order I would propose 
would be to this effect, that the appeal “bo 
allowed, the decree of the lower Court set 
aside, and that this Appellate Court being of 
opinion that on the true construction of the 
Articles of Association of the Marwari 
Chamber of Commerce, Ltd., and in the 
events which have happened, the Board of 
the said Chamber had no jurisdiction to 
hear and determine the alleged dispute re- 
ferred to in the letter from the Board dated 
April 12, 1926, Ex. B to the petition, but 
that it isnot proved to the satisfaction of 
the Court that any award within the mean- 
ing of s.14 of the Indian Arbitration Act 
has been made which the Court can set 
aside thereunder, this Court makes no order 
Then, after my 
Igarned brother has delivered his judgment 
and after we have heard Oounsel on the 
Tahan of costs, the order can be comp- 
leted. 


Blackwell, J.—Iam of the same opi- 
nion. I desire to add a word only upon one 
submission that was made by Mr. Maneksha. 
He contended that even if Art. 19 ought 
to be construed iu the way indicated by the 
learned Chief Justice—and 1 may say I am 
in entire agreement with that construetion 
—yet, nevertheless, there was a waiver by 
the petitioners of their right to contend that 
the Board had no jurisdiction toeater upon 
and determine the disputes in question. 
Mr. Maneksha referred us to page 13 of the 
&ppeal paper-book, from which it appears 
thatthe petitioners had asked for an ad- 
journment and requested the Board to fixa > 
meeting after April 10, to enable the peti- 
tioners to bring their Solicitors. Then it 
appears that on April 4, 1926, a partner of 
the petitioners, one Madangopal, was present 
at a meeting of the Board. Madangopal 
was aked by some of the respondents with 
the permission of the President of theBoard 
what the petitioners’ Solicitors had to sey 
inthe matter, having regard to the fact 
that the hundis were drawn by the peti- 
tionerson themselves and had become due. 
Madangopal then alleged that the hunata 
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were never presénted to the petiti8ners for 
payment. Having regard. to what appears 
on that page of the paper-book,-Mr. Manek- 
sha contended that the petitioners’ had 
thereby submitted to the jurisdiction.of the 
Board. Ido not agree with that contention, 
seeing that before the meeting of April 11, 
the petitioners had.written a letter to the 
Board protesting against the jurisdiction of 
thé Board, and declining to attend. It seems 
to me that if arbitrators enter upon the 
consideration of à matter when they have 
no jurisdiction to do so by the arbitration: 
: clause or submission between the parties, 
then they cannot’ be given "jurisdiction 
under that submission by a mere appear- 
ance of thé parties before them at a preli- 
minary . meeting. followed by a protest 


177. 
consideration of the matters upon ‘which he. 
makes his.award. °. as ese A 

'- The learned’ Chief Justice reminds me 

‘that althotigh theré is'an allegation in para. 
18 of the pétition that a largenumber of the 
Board had aii adverse interest to that of the 
petitioners, that point has not been. persist- 

“ed in'befóre us, and, therefore, we feel it 

“unnecessary to say anything in regard to 
that part of. the pétition. oe 
‘ ‘Marten, C. J.—On the peculiar facta of 
‘this: particular case, we think that the pro- 
per order to make is that each party do bear 
his own costs of this appéal and’ also in the 
Court bélow.' 

ACN. A. l 


Appeal allowed. 


against théir jurisdiction before they have ' 


entered upon a considération of the matters 


'. upon which they subsequently purport to 


make an award. In cases where an arbi- 
trator enters.into the consideration of mat- 
‘ters which are not referred to him, or which 
` he has no jurisdiction to try, Blackburn, J., 
in Rangland v. Lowndes (1),said (page 338*). 
“ The question is not one of waiver or of 
estoppel, but ofauthority,” anda party con- 
tinuing to attend the reference after objec- 
tion takén and protest made does not give 


the arbitrator authority to make an award. - 


Even-if a party under protest continues to 
attend before arbitrators and cross-examines 
witnesses, he doés not thereby waive his 
objection, nor is. he estopped .from saying 
that the arbitrators have exceeded. their 
authority by awarding on the matter. See 
Davies v. Price (2). S6éalso the remarks of 
Lord Selborne, L. C., in Hamlyn v. Bettely 
(3), where he said (page 651) :— ; 

“Tn. arbitrations, whére a protest is made 
against jurisdiction, the party protesting 
is not bound to retire; he may go through 
the whole. case, subject tothe protest he 
has made.” : sous 

In my judgment it is clear that ifa party 
toa submission appears before an arbitrator. 
and merely takes part in a preliminary dis-. 
cussion, he does not thereby-waive his right 
to object to the jurisdiction of the arbitrator. 


before the arbitrator actully enters upon the, ' 


~ (1) (1864) 33 LJ. O; P. 337; 1T C. B. (N. 8.) 514; 
19 Tar, $.) 850; 12 W: R. 1010;-144 E; R. 207; 142° 


.(2) (1864) 34 `L. J. Q. B.8;-11 L. T. 205: 12 W. R. 
“1009; 1460 R. R741. ,— , : 
(3) (1881- 6 Q. B. D: 63; 50 L.. J.Q B.1; 43 Le T, 
790; 29 W. R 2755 7 EY i : 

"Page of (1564) 33 L. J. O. P.— led} > 

_[Page of (1881) 6 Q. B. D.—[Ed.] - 
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MADRAS HIGH COURT. . 
APPEAL AGAINST ORDER No. 435 oF 1925, 
` February 2, 1927. ‘ i 


Present:—Mr. Justice Odgers and’ . ; 


Mr. Justice Cürgenven. | 


SIMNADRI VENKATANARASAYYA— 
S APPELLANT 5 f x 


f versus : 
Tug OFFICIAL RECEIVER, GODAVARY 
j —PLaINTIFF—RESPONDENT. © 
` Provincial Insolvency Act (V' of 1920), ss. 28 (7), 58 
—Fraudulent transfer—Two" years’, whether ‘from 
date of petition or date :0f adjudication. ` 


Section 28(7) and s. 53 of the Provincis 80] 
Act should be read togethér so that. the two years 
'provided by, s. 53 ‘ofthe Act should be . reckoned 
from the date-of the alienation up to the date of peti- 
tionand-not up to the date .of adjudication.. [p. 179, 


eol. 1.] 


Sankaranarayana Iyer v. ‘Alagiri Iyer (1), Racha- — 


h ic . Y. V. Appaji Rao (4), Rakhal 
oven pow v dina "Nath P (5) ahd 
Sheo Nath Singh.v. Munshi Ram (6), followed.* . 
: Nagindas Dabyabhai v. Gordhandas Dabyabhai (2), 
and Ghulam Muhammad v. Panna Ram (3), not fol- 
d. < : 
a ppéal against an order of the District 
Oóurt, Godavari’ at’ Rajamun ry,’ dated 
the Ist September, 1925, in I. P.: No. 669 of 
1y23,in 1. P No: 8 of 1922; bee ri l 
` Mr. G^ Lakshmanna, tor'the Appellant: `' 
. Mr; P. Somásundarain; ‘for "the ‘Responds 
ent. ~~ Sr en te ote v Tu 
. JUDGMENT.. i ; 
-Odgers, J.—The-frst point urged in, 
this case by Mr. Lakshmanna: for the ap? 
pellant is one of law amd the appeal js 
from the. order'-of:the' District Judge of 
Govadari on’ & petition under s. 53 of'the 
Provincial’ Insolvency’ Act asking for the 


ter oe 


al Insolvency j 


Wé 
"tancellabion of a certain ‘mortgage-deed 
executed by the insolvent i in favour of the 
respondent on the 26th of July, 1920, Ex. I. 
The . point of law is that although the 


mortgage deed in question was: executed 
on the 26th of July, 1920, and the adjudi- 


eation was on the 24th of October, 1922,. 


the petition for adjudication is dated the 
25th of April, 1922, or within two years of 
the execution of the mortgage-deed in 
question. So that it comes to this; -that 
“if the provisions of s. 28(7) of the Pro- 
vincial Insolvency Act which says that 
‘an order of adjudication shall relate back 
to, and take effect from the date of the 
presentation of the petition on which: it 
js made, are to be applied to s. 53, then 
the transaction in question is. clearly with- 
“in the section. If, on the other hand, the 
provisions of s. 28 (7) are not to be applied 
to s. 53, then the transaction is out of 
reach of the Insolvency Court by reason 
of having taken place more than two 
years from the date of the adjudication. 
Now, Mr. Lakshmanna frankly admits 
. that there is one case of this Court, San- 


karanarayana Iyer. v. Alagiri Tyer (D, -(7) 


against him which was a decision of a 
Bench consisting of Oldfield and Sadasiva 
Iyer, JJ, under the-old Provincial Insolv- 
‘ency Act IIL of 1907, the wording of 
‘which, however, as far, as is material, is 
precisely the same as in the Act of 1920. 
There, the learned Judges have held that 


.having regard to s. 16 (6) of the Actof 


1907 the adjudication referred:to in s. 36 
must. be treated as made.on the. date of 
presentation of the petition in which the 
. insolvency proceedings originated. Two 
‘other High Courts have, however, appar- 
ently«come ‘to an opposite view, namely, 
the Bombay High Court, in " Nagindas 
"Dabyabhai v. Gordhandas- Dabyabhai:- (2) 
“and the Lahore High Court: in Ghulam 
‘Muhammad v. Panna Ram (3). So that, 

what Mr.  Lakshmanna asks us to 
do is that, in view of these two decisions, 
to refer the matter to a Full Bench to 
‘see if the decision of this Court already 
refgrred to in Sankaranarayana Iyer v. 
Alagiri Iyer (1) is correct or not. It has 
io be: pointed out that the decision in 
Sankaranarayana Iyer v. Alagiri Iyer (1) 
feceives.a further support froma recent 

(1) 49 Ind. Cas, 283; 35 M. L. J. 296; (1918) M. W, 
N. 487,24 M. L. T. 149; 8 L. W. 281. 

(2) 88 Ind. Cas. 941; 49 B. 730; 27 Bom, L. R. 967; 
A. I. R. 1925 Bom, 480, 

y a) 72 Ind, Cas, 433; A. L-R, 1024 Lah, 394, 
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case befóre Devadoss and Sundaram Chetty, 
JJ. reported as Rachamadugu Rangiah v. 
Y.Y. Appaji Rao (4). In that case the learned. | 
Judges came to the conclusion that the deci- 
sions of the Bombay and Lahore High Courts 
referred to above could not be supported. 
There is further the authority of the Oaleutta . 


High ‘Court in Rakhal Chandra Purkait v. 


Sudhindra Nath Bose (5) and of Sheo Nath 
Singh v. Munshi Ram (6) which supports 
the view hitherto taken in Madras. The 
Calcutta decision was under the old Pro- 
vincial Insolvency Act, but, as already 
pointed out, the wording of the two as 
regards this point is the same, The same 
remark will apply to the Allahabad case. 
Now, a word must be said about the 
Bombay case which is relied on to cast a 
doubt on the soundness of the Madras 
decisions, 'The reasoning turns on the 
difference in language which undoubtedly ` 
exists between ss. 53 and 54. "The learn- 


.ed Chief Justice of Bombay says that he 


cannot infer that owing to the difference 
in -language in the two sections s, 53 was 
intended to attract the provisions of s. 28 
. He also seems to base his decision 
on s, 42 of the English Act which runs 
“any settlement of property...shall, if the 
settlor becomes bankrupt within two years 
after the date of settlement, be void against 
the trustee in bankruptey;” and the deci- 
sion of Wright, J., is quoted i in Ex parte 
Clough, In re Reis Eon to the effect that 
the words “becomes bankrupt" mean a 
date on “which an available act of. bank- 
ruptcy has been committed by the bank- 
rupt. With great deference, l do not see 
construction of the English 
Bankruptcy Act helps the construction 
contended for by the learned Chief Jus- 
tice, because, if the commencement of 
bankruptey or an insolvency is to be the 
date of-an available act of bankruptcy it 
appears to me that that must occur at, 
some time, however short, before the pre- 
sentation of apetition in insolvency which 
must, if it is going to have any weight 


at all, be based on an allegation of an ` 


available act of bankruptcy or insolvency 
in this country. The learned Chief Justice 
seems to realise that harm and injustice 


(4) 99 Ind. Oas: 241; 51 M. L. J. 719; 9; (1920) M. W. N. l 
972; A. L R. 1927 Mad. 163; 50 M. 300 i 
: (5). 52 Ind. Cas. 747; 46 O. 991; 24 O. W: N. 1 
x Ind. Cus. 941; 42 A, 433; P U.P. I. R (A) 
b (004) 1 K, B 45h 
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might result from taking ‘the opposite 
view, but he says that any such fear can- 


not provide sufficient grounds- for inter-. 


preting the words in s. 53' otherwise than- 
according to their clear meaning. It ap- 
pears to me that the object of both ss. 53 
and 54 is really to decide (as, in fact, the 
heading at the top of s. 51 makes clear, 
t.e, what is the effect of insolvency on 
certain antecedent. transactions by the in- 
Solvent) what property is to vest in the 


Receiver and it is clear that you must 


set some limit of time with respect to 
transactions which you are going to allow 
to be impeached on the ground that they 
are in fraud of creditors and that the 
properties sought to be alienated ought in 
fact to. form part of the assets of the in-- 
solvent which on his adjudication pass to 
the, Official. Receiver of his estate. 
that, if you are going to make the date of 
_ adjudication thecrucial test as pointed out in 
Rachamadugu Rangiah v. Y. V. Appaji Rao 
(4) this may take place a very long time 
after not only the presentation of the peti- 
tion but any act of bankruptcy committed 
by the insolvent. In the face of two clear 
authorities in this Court and of the au: 


» thorities mentioned in Calcutta and Allaha- 


bad, it seems to: me quite clear that the 
provisions of s. 28 (7) are attracted to s. 
93. I have not referred in. detail to the 
decision in Lahore [Ghulam Muhammad v. 
Panna Ram (3)] which approves Jokham 
Singh v. Deputy Commissioner, Fyzabad 
(8),.a judgment by one of the Commis- 


sioners of the Oudh Court disapproving . 


„of the body of authority - which I have 
referred to, namely, Sankaranarayana Iyer 


v. Sudhindra Nath Bose (b). The learned 
Judges in the Lahore case observed that 
the act cannot be interpreted with refer- 


ence to what the framers óf the Act in- 
tended to do' &nd based their decision on` 


the. difference in the.languàge of the sec- , 


tions.. In face of all this authority in 
favour of the incorporation of 8.- 28 (7) in. 
8. 93, I, must gay .that, speaking for. my- 


- self, I entertain -no doubt as to the correct- 


ness of the Madras decisions reinforced as’ 
they are by the opinions of Calcutta 
and Allahabad and:I see no reason for refer- 
ring this case to a Full Bench. NES 

Now, on the question of merits, the 


- (8) 231nd. Oas, 924. 


So: 


' clusion. 
v. Alagiri-Iyer-(1), Sheo.Nath Singh v..Mun- - 
shi Ram (6) and Rakhal: Chandra Purkart. 
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alieneë is the brother-in“law of the insol- 
vent. Itis proved that attachments, were 
about to be made on his property. The 
mortgage which: is executed on oki stamp 
papers is sought to.be supported asefar 
as consideration goes by several promis- 
sory-notes, Exs. 2, 3 and 4. The” pro- 
missory-notes were in favour of the father 
of the mortgagee. and the learned Judge 
comes to the conclusion that Exs. 3 and 4 
have been recently prepared for the pur- 
pose of showing consideration for Ex. I. 
As to the àmount of Rs. 250 said to have © 
been borrowed by the respondent from - 
R. W. No. 4 this witness states that the 
respondent told him that he was borrow- 
ing the money iu order to lend to his 
brother-in-law. There is an entry ina day . 
book, Ex. 6, there is no..entry in the 
corresponding ledger, Ex. G, the explana- 
tion being that the loan was paid off within 
a short time. This does not appear to me 
to bea satisfactory explanation and it was 
an: explanation which was not accepted by 
the learned Judge. The insolvent and the 
respondent are both stated to maintain 


‘accounts. They are both Kcmatis and they 


are both persons carrying.on business. 
The likelihood, therefore, is that they did 
maintain accounts but their ‘accounts. are 
not forthcoming. The learned ' District ` 
Judga*has come to.the conclusion that . 
Ex. [ was executed in hot haste in order 

to make the attachment before judgment 

& nullity and, in my opinion, we have been 

shown nothing here on appeal or in the 

evidence which would enableone to say that 

he was not justi&ed in coming to'that con- 

In my opinion the appeal must 

be dismissed with costs. , g 

- Curgenven, J.—I agree and have very 

little to add to what my learned brother 

has said on the first point raised with: 
regard to .the applicability af s. 53 of the 

Provincial Insolvency Act. The *question 

is whether the two years provided by that 

section should be reckoned from the date 

of the alienation up. to the date of 

the petition or up. to the date of the 

adjudication. For. the. former ° view 

we. have specially been referred to` 
Nagindas Dabyabhai v. Gordhandas Dabya- 

bhai.(2), Toe main ground for that deei- 

sion lay ina comparison betwéen the lan- 

guage of s. 53 ands 54. There is, no doubt, 


-that that is a consideration to be weighed, 
_ but having. regard to the existence and 


terms of & 28 (T) I do: not think it can 
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be called à conclusive test. The view that 
time should rui up to the date of adjudi- 


". cation appears to me to have nothing in 


reason to recommend it. It seems incon- 
testablé that the critical date should be, 
“if got, as in English Law, the point of 
' time "when the debtor becomes bankrupt, 
then at.latest when the petition is filed. 
The. length of the interval thereafter up to 
adjudication depends largely upon accident- 
al. circumstances which can have no logical 
connection with the conduct of the debtor 
up to the time when his affairs passed in- 
to the hands of the Insolvency Court. «It 
is true that it is not for us to say what 
the law should be, but we are entitled in 
casa of doubt to reject an alternative 
which must lead to undesirable if not. to 
anomalous results. The other alternative 
is to read s..28 (7) with s. 53, and for this 
Oourt we have the authority of the judg- 
ments of two Benches of this Court, San- 
karanarayana Iyer v.. Alagiri Iyer (1) and 
Rachamadugu Rangiah v. Y. V. Appaji Rao 

. (4)besides the views of the Calcutta and 
Allahabad High Courts.Irespectfully express 
my, preferenee for this view over that taken 
by the High Courts of Bombay and Lahore. 
With regard to the merits, the mortgage 
bond purported to have been executed on 
26th July, 1920, but.it was not registered 
' until the 30th. Notwithstanding the pre- 
sence of a stamp-vendor at the piace of 
execution it was engrossed upon papers 
the stamps of which bore the names of 
third parties; At about the same time, the 
creditor, P. W. No, 1 was taking steps 
to attach this property, which by then was 
the sole property remaining to the debtor, 


The mortgagee was not only the debtor's ' 


brother-in-law but he was also the junior 
member of the family to which he belong- 
ed; All.these circumstances raise, I think, 
a strong suspicion that the document was 
got up for the purpose of defeating cre- 
ditors, a8 they stood at the time, and 
accordingly it lies very strongly upon the 
insolvent to prove that it was executed 
in good faith and for consideration. The 
appellant relied upon certain promissory- 
notes *which, certainly, by themselves afford 
“no proof as they might have been got up 
between himself and his brother-in-law at 
any time. The oral evidence carries little 
weight, and there are only two pieces of 
documentary evidence which, I think, de- 
serve. any serious consideration. One of 
« fhese is a post card, Hx, 5, which was 


BANHSWAR SINHA v. ABDUL HASSAN. 


[104 I. C. 1927] 


written bf the insolvent to the appellan ` 
in 1914. It no doubt contains a request to 
have Rs. 400 ready for him, but it neither 
shows that Rs. 400 was actually lent nor 


-that it found the subject-matter of either 


ofthe promissory-netes. 'The most it may 
Show is that there were money dealings. 
The other piece of evidence is an account 
produced by R. W. No. 4 in order to 
Substantiate & loan of Rs. 250, which he 
is alleged to have made to the mortgagee 
as-part of the consideration under one of 
the notes. The learned District Judge-has 
discredited the evidence of this witness 
and of his account, but, even assuming 
that the account entry is true and evi- 
‘dences a true loan, there is again nothing 
to show that this money was lent to the 


-mortgagee for the purpose of making the 


loan. The parties are Komatis and their 
own failure to produce accounts is certainly 
not without significance. I agree that the 
onus to show that the transaction was in 
good faith and for consideration has not 
been discharged and that the civil mis- 
cellaneous appeal should be dismissed with 
costs. ! 


V. N. V. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Orvıu Ruux No. 1224 or 1920. 
* May 30, 1927. 
Present:—Mr. Justice Suhrawardy and 
i Mr. Justice Mallik. : 
BANESWAR SINHA AND OTHERS— 
- PLAINTIFFS— PETITIONERS 
‘ ` versus 
Sheikh ABDUL HASSAN AND OTHERS — 
DEFANDANTS—OPPOSITE PARTIES, 
Landlord and Tenant Procedure Act (VILI of 1869), 
s. 52—Non-transferable holding—Non-pay ment of rent 
Decree for ejectment—Deposit of arrears by transferee 
of holding, validity of—Civil Procedure Code (Act V 
rh whether applies to sales under Act VILI of 


A transferee of a portion of a non-transferable 
holding has no right to make a deposit of the 
arrears of rent due bythe tenant so as to defeat 
the landlord’s right to ejectment under a decree 
obtained. by him ina suit instituted under 8.52 of 
Act VIII of 1809. [p. 184, col. 2.] 

The provisions of the Uode of Civil Procedure are 
not applicable to sales under Act VIII of 1859. [p. 
182, col. 2. . DA " 

Brojendra Nath Mitra v. Arman Sheikh (2) and 
Sarodapersad Roy Ckowdhry v. Nobichand Dutt (4) 
dissented from, i 
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Dayamoyes v. Ananda Mohdn Roy ($), distingu- 


ished. 

Kali KishoveDas v. Gopal Ram Saha (1) and 
Jharu Mondal v. Khetra Mohan Bera (8), relied 
on - 2 
-. Rnle againat an'order of the Officiating 


&nhordinate Judge. Svthet, dated the 23rd 
November, 1926 passed in anpeal from au 
order of the Munsif, Third Court at Habi- 
gani. dated the 2nd of June, 1926. 

ACTS —The petitioners are the land- 
lords. the opposite parties Nos. 1—4 are the 
transferees of a portion, and the opposite 
parties Nos. 5—10 are the original tenants. of 
a, non-transferable oceuvancy holding. On 
the 30th November. 1925, the petitioners got 
an ex parte decree for reut, aud for eject- 
ment on failure to pav the same within 15 
dava, under s. 52 of Bengal Act VIII of 
1863, against opposite parties Nos. 5—10. . 

On the 8th December, 1925, the opposite 
parties Nos. 1—4 claimed to deposit the 
decretal amount alleging that they were 
part-transferees of the holding, that the 
petitioners had obtained the ex parte decree 
in collusion with the original tenants— 
opposite parties Nos. 5—10, that the latter 
had no intention of paving up the decretal 
amount and that thev would suffer serious 
injury and would be liable to be ejected from 
the holding unless they were allowed to 
deposit. The petitioners objected on the 
ground that opposite parties Nos. 1—4 had 
no locus standi to make the denosit. Both 
the learned Munsif and the Snhordinate 
Tudge held on the authority of Kali Kishore 
Das v. Gopal Ram Saha (1). that opposite 
narties Nos. 1—4 were entitled to make the 
deposit and granted their application. 

. Against this order. the present Rule was 
obtained bv the landlords. 

Bahus Hemendra Kumar Das and Beno- 

yendra Nath Palit, for the Petitionera.— 

The opposite parties Nos. 1—4 have been 

brought face to face with the landlords, 
- They had no interest as against the land- 
lords and had no right to devosit. : They 
might have denosited on behalf of the judg- 
ment-debtors, but thev could not deposit on 
their own behalf. Vide Brajendra Nath 
Mitra v. Arman Sheikh, (2). Sections 46 and 
AT of the Act show that rent could be 
tendered by the raiyator under tenant and 
they are the only persons who can deposit, 
The case of Kali Kishore Das v ‘Gopal Ram 
Saha (1), has not been correctly decided and 
no reasons are given., 
(1) 49 Ind. Cas. 768; 23 C. W.N. 432. 
. (2) 44 1nd. Cas. 977; 27 O. D. J. 478, 
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Babu Birendra Chundra Das, for thë 
Opposite Parties Nos. 1—4.—A second appeal 
lies and the present rule is incompetent 
under s. 115. Civil Procedure Code.” The 
question comes under a. 47, becausedt arises 
between tha decree-holder and the repre- 
sentatives of the judement-debtor [Vide - 
Dayamoyee v. Ananda Mohan Ray.(3)], and 
relates to a question either of satisfaction 
or of execution ofthe decree: The part 
transferees claim to be entitled either 
to satisfy the decree or to stop exe- 
cution of the same by paying up the 
decretal amount. 

The Courts below. were right.on the 
merits. Section 52 furnishes no indication 
as to who can pay un the decretal amount. 
Bengal Act VIII of 1869 gives the landlords © 


two kinds of remedies against defaulting 


tenants of different clauses (1) ejectment 
and (2) sale (Reads as. 22, 23,52 and 59 of the 
Act’. Section 52 deals with occupancy 
raiyats and provides that if the decretal 
amount be put in within 15 days ejectment 
will be stopped, while s. 62, which deals 
with saleable tenures, says that if the 
amount be put in, the sale will ‘be stopped. 
Section 62 specifically mentions “the default- 
ing holder of the under-tenure or any one 
on his behalf or anv one interested in the 
protection of the under-tenure" as persons 
by whom pavment can be made. There is 
no reasbn why the classes of persons who 
can deposit under &. 62 should not be the. 
game as those under s. 52 and so I gubmit 
that s.52, read with s 62, clearly points 
as to who can deposit. This is also borne 
out bv Sarodapersad Roy Chowdhry v. 
Nabichand Dutt (4), Kali Kishore Das v. 
Gopal Ram Saha (1), Inder Pershad Siyah 
v. Campbell (5). The transferees were entitl- 
ed to deposit either as the representatives. 
of the judgment-debtoror as persons who 
were interested in the protection of the 
holding and who, had the right to remain 
in the land even against the wiil of the 
landlords. because here the finding is that 
the original tenants are in possession of the 
remaining portion of the holding i Vide 
Dayamoyee v. Ananda Mohan Roy ( Ju The 
Full Bench case in Jharu Mondal v. hetra 
Mohan Bera (8), was decided upon the -con- 


(3) 27 Ind. Oas. 6l; 18 O. W. N. 971; 42 O. 172;.20 
L . 


. L. J. 52. 

(4) Malsh 417; 2 Hay 527. 2d 

(5) 7 0.414 at p. 418; 8 C. L. R.501; 3Ind. Dec. 
(x. 8.) 854. 9 : 
(6) 96 Ind. Cas. 363; 30 O. W.N. 729: 43 C. L. J, 
554; A. 3. R, 1926 Gal, 934; 540. 15 (F. B.) " 


he sale" in s. 170 (3) of the Bengal Tenancy 
iet and hes no bearing on the interpreta- 
tion ‘of. s, 52 of Act VIII of 1869, whose 


- Janguage is quite different from s. 170 (3).. 


. he landlord and the tenant colluding with’ 


Teunon, J.,..who was a. party to Bro- 


- Jendia- Nath Mitra v. Arman Sheikh (9), did. 
"nof follow the case in Kali Kishore Das v. 


Gopal Ram Saha (1), although it was cited 
before him. The case in Brojendra Nath 


Mitra v. Arman Sheikh (2), has not been. 
‘correctly decided and it conflicts both with 


Sarodapersad Roy Chowdhry v. Nobichand 
Dutt (4) and Inder Pershad Singh v. Camp- 


E 


If it be held that-only judgment-debtors 
are entitled to deposit, it would have disas- 


: trous and far reaching consequences and. 


part transferees of non-transferable holding 
can always be defrauded of their lands by 


one another. 
;.This raises a very important question and 


. .if.your Lordships do not agree with the 


decision in Kali Kishore Das v. Gopal Ram 


‘Saha (1), for the guidance of: the subordi- 


nate judiciary and for the benefit of the. 
litigant public, the question must be finally 


"settled by referring the matter to a Full 


Bench. 


Lastly, my submission is that the High 


|". Court’ should not interfere ina matter like 


this under its discretionary po 
8. 115, Civil Procedure Code. i ongo 
e ORDER. 


.Suhrawardy, J.—The petitioners 


, as plaintiffs brought a rent suit against the 


opposite parties Nos. 5 to 10 
of arrears of rent and obtained 
decree. The decree-was passed 


for recovery 
an ex parte 
on the 30th 


.-. November in the following terms:. “Th 
. defendants do pay to the plaintiffs the 


. holding and that 
''Nos. 1 to 4.are transferees of a: portion of 


decretal amount mentioned therein -within 


15 days from the date on which decree is 


signed. In default thé defendants be-e:ect- 
ed from the land in suit within 15 dr 
‘the dates of*'the decree”: The opposite 
parties Nos. 1 to 4 claiming to: be transferees 
of a portion of the. holding deposited the 
decretal amount on their own account ag 
such transferees. It is conceded . that the 
holding was a non-transferable occupancy 


the opposite parties 


'. the holding. The landlord objected to their 


right to.make the deposit but th `; 
accepted the deposit. e Munsif 


RS | BANESWAR SINHA v, ABDUL HASSAN, 
- struction of the words “interest voidable on 


c The plaintiffs mc y 
: this Court as well as preferred an M eA IE 
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thelower Appellate Court. The appeal in 
the: lowef Appellate Court was decided 
against him but their case before us is that 
no appeal lay tothe lower Appellate Court 
and that the present application which was 


filed in this Court within time from the 


judgment of the Mensif should be heard 
and decidéd on. the merits. The learned 
Vakil appearing for the opposite party has 
taken a preliminary objection that this ap- 
plication does not lie as the question in 


dispute is governed by s. 47, Code of Civil ` 


Procedure, and that the petitioners should 
have come to this Court on second appeal. 
Weare unable to give effect to this conten- 
tion. There is nothing in Act VIII of 1869 
which makes the provisions of the Civil 
Procedure Code applicable to sales under 
that Act. ^ P sd 

` This ease comes from Sylhet where Act 
VIII. of 1869 is in force and the decree that 
was passed in this case was passed under 
8. 52 of that Act. .It is argued on behalf of 


, the petitioners that under that section the 


opposite parties, (we leave out of considera- 
tion the other opposite parties who are 


tenants and do not appear) are not entitled 


to make the deposit. The deposit contem- 
plated under that section must be made by 
the tenant-defendant himself or it may be 
made by any person on his behalf. On 
behalf of the opposite party it is contended 
that the opposite party, having an interest 
in the property being purchasers of a por- 
tion of the holding, are pérsons entitled to 
make the deposit under that section. Reli- 
ance is placed on behalf of the opposite 
party mainly upon the decision in the case 
of. Kali Kishore Das v. Gopal Ram Saha (1). 
That. case in its turn follows the decision in 
the case of Sarodapersad Roy Chowdhry v. 
Nobichand Dutt (4). The learned Vakil for 
the . petitioners argues that these cases 


. were wrongly decided and that the inten- 


tion of the Legislature may be gathered 

from the various ‘cections of the -Act to 

which reference will be made. We have 

considered this matter carefully as it raises 

considerations which affect the tenants in 

that part of the country but we are unable, 
to aceept the correctness of the above rul-: 
ings if they purport to lay down an abstract 

proposition of law. 

Under s. 46 of Act VIII of 1869 the tenant 
may tender the amount of rent due from 
him at the zemindar's malcuichery and if it 
is not accepted and receipt in full granted 
for it, it shall be lawful for him to deposit 
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such amount in Court aud such deposit 
shall have the effect of payment to tite land- 
lord. ` Uader s. 47 the Court receiving de-, 
posit shall issue notice on the landlord. .: 
Under s. 48, if a suit is. instituted against 
the tenant and if he had duly tendered the 
amount of rent due from him before the, 
institution of the suit, he may pay into 
Oourt such amount without paying any 
costs. Under s. 49, if no such previous 
tender was made, the tenant himself may 
pay into Court what he considers to. 
. be due with costs on that amount. If the 
plaintiff insists after such payment to pro- 
ceed with the suit andif he does not succeed 
he will not be entitled to any further 
costs and shall be charged with defendant's , 
costs. If, on the other hand, he succeeds 
in proving that the amount due to him was 
greater than that deposited by the defend- 
ant heis entitled to full coste of the suit 
from the defendant. After all these pro- 
visions regarding a suit between the land- 
lord and “the tenant comes s. 52 which is in 
these terms, “Any person, desiring to eject a ` 
raiyat or to cancel a lease on account of non- 
payment of arrears of rent, may sue for. 
such ejectment or cancelment, and for ree 
covery of the.arrear in the same action or 
may adduce any unexecuted decree for 
arrears of rent as evidence of the existence 
of such arrear in à suit for such ejectment ' 
orcancelment.” We pause here to consider 
the effect of this part of the section. It 
empowers the landlords consistently with 
' the provisions of s. 22 of the Act to sue for 
ejectment.of the tenant when his yent re- 
mainsin arrear and he may, for that purpose, 
join the elaim for rent along with the claim 
for ejectment and may adduce evidence of 
there being arrears in the way indicated in: 
the clause. This clause is followed by. 
another clause with which we are concerned: 
"In all cases of such suits for the ejectment 
of a raiyat or the cancelment of a lease, the 
decree shallspecify the amountof thearrears; 
and, if such amount, together with interest 
and costs of suit, be paid into Court within 
15 days from the date of the decree, execu- 
tion shall be stayed." This section follows 
the earlier enactment (Act.X of 1859) s. 78 ` 
of which is also in similar terms and runs 
thus: “Any person desiring to eject a raiyat 
or to cancel ‘a lease on account of non- 
payment of arrears, of. rent may sue 
for such ejectment or cancelment and 
for recovery of the arrear in the same 
action, or may adduce any unexecuted decree 


* " 


-the question 


-and avoid the forfeiture. 


2t Ass 

for arrears of rent as evidence of the exist* 
ence of such arrear in a suit for such , 
ejectment or cancelment. dn all cases 
of suits for the ejectment of a raiyat or 
the canocelment . of a. lease the dec- 
ree shall specify “the amount ‘of the 
arrear, and, if such amount together" with 
interest and costs of suit be paid into Court 
within fifteen daysfrom the date of the 
decree, execution shall be stayed." This 
provision of the law has been reproduced in 
s. 66, cl. (2), Bengal Tenancy Act, which is as 
follows:—“In a suit for ejectment for an 
arrear of rent a decree passed in favour of 
the plaintiff shall specify the amount of the 
arrear and of the interest, (if any), due 
thereon, and the decree shall not be executed 
ifthat amount and the costs ofthe suit are 
paid into Court within fifteen days from the 
date ofthe decree, or when the Court is 
closed on the fifteenth day, on the day 
upon which the Coürtre-opens." It is to be 
noticed that in all these enactments it is 
not distinctly said by whom the amount of 
the decreé for arrears of rent may be 
deposited, The sections preceding s. 52, to 
which I have referred, speak of the part the 
tenant may take previous to the bringing 
of a suit for arrears of rent. It is not 
permitted by law that the tender can be 


‘made by any other than the tenant himself 


or by the transferee of the whole or part of 
his interest; nor can such persons deposit 
the money in a suit to challenge the plaint- 
iffs right to recover the money.: lt does 

not seem likely that the Legislature ` 
intended that after the decree the door 
should be thrown open to the public to come 


‘and deposit, in order to avoid the landlord's 


right to re-enter. In the case -of ‘Saroda- 
persad Roy Chowdhry v. Nobinchand 
Dutt (4), thelearned Judges did not discuss 
of law in allits bearings. * That 
was a decision under s. 78 of Act X of 1859 
and the learned Judges said that as the Act 
did not say that the arrear must be paid by 
the tenant or that it should not*be paid by 
hie transferee or by any other party inter- 
ested in saving the forfeiture of the tenancy, 
the party in that case to whom the defend- 
ant had assigned his right under the .pottah 
‘was entitled to pay the amount of arrears 
This seems to me 
to bea very poor reasoning, for it does not 
seem logical to argue that because the 
section does not mention by whom tht 
payment may be made, though it speaks of. 
deorees.for arrears of- rent against the 


iee 


tenant.only, it can be held that any one is 
e entitled to make the deposit, -The further 
qualification that the learned Judges fixed 
of the person making the payment, viz., 
that he may bea transferee or. a person 
intereeted in ;saving the forfeiture, is not 
warranted by the: wording of the section. 
According to the interpretation given by 
the learned Judges to the .words of the 
section, it would seem that anyone, even a 
stranger, may make the deposit and defeat 
the landlord's claim for re-entry. If ordinary 
meaning is given to the words of the second 
clause of 8.52 of Act VIII of 1869 they. can 
only mean that if the money isnot paid 
within time by the. person who is liable 
to pay, the consequences .mentioned in the 


clause will follow. 


In the case of Kali Kishore Das v. Gopal. 


‘Ram Saha (1), the learned Judges (Teunon 
and.Cuming, JJ.) did not discuss the law. 
but relied .for their decision upon the case: 
of ‘Sarodapersad Roy Chowdhry yv. 
Nobinchand. Dutt (4), and on the Full 
Bench case of Dayamoyee v. Ananda Mohan 
Roy (3). I haye discussed the case in 
Marshall's Report and I fail tosee what 
bearing Dayamoyee's case (3) has on the 
question before us. In that case it was 
held that a person who is a transferee of a 
portion of a holding is one who can be said 
to have such interest asto make him a 
representative of the judgment- debtor under 
s. 47, .Civil Procedure Code, or for the. 
matter of that,a person interested under- 
O. XXI. r..89 or r. 90, Civil Procedure 
Code. I do not think that s, 47, Civil 
Procedure Oode, has any application in the- 
present case, the question being one of 
construction of s. 52, Act VIII of 1869B. 0. 
and, therefore, the decision in the Full 
Bench,case has hardly any bearing on the 
pointin dispute here. It is curious that. 
- shortly before the case of Kali Kishore Das 
v. Gopal Ram Saha (1), one of the learned 
Judges (Teunon, J.,) was a party to the 
` decision in the case of Brojendra Nath 
Mitra y. Arman Sheikh (2). That case was 
decided under s. 66, Bengal Tenancy Act; 
and.I have'tried to show that there is hardly 
any difference between the language of that 
section and that of s. 52 of Act VIII of 1869. 
There Mr, Justice Teunon, sitting with Mr. 
Justice Newbould, held that s. 66 (2), Bengal 
'Fenancy Act, contemplates that the 
payment to be. a good payment 
must bea payment by oron behalfof the 
judgment-debtor. The two.decisions one in 
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Kali Kighore Das v. Gopal Ram Saha (1) and 
the other in Brojendra Nath Mitra.v. Arman 
Sheikh, (2), seem to be conflicting, for, though 
they.are under different sections of different 
Acts, they relate to the interpretation of ` 
almost similarlanguage. The case reported . 
as Brojendra Nath Mitra v. Arman, Shéikh 
(2), was cited at the hearing of the case in 
Kali Kishore Das v. Gopal Ram Saha, (1), but 
the learned Judges took no notice-of it. « 
Reference to ss,59 and 62 of Act VIII of 
1869 may also be .helpful. These sections. 


-deal with the sale of under-tenures, Under . 


8.59 a certain procedure is laid down with 
regard.to the publication of the sale of an . 
under-tenure; and.s. 62 provides that if the 
sum due under the decree is paid before 
the date of sale by the defaulting holder of 
the under-tenure or anyone on his behalf or 
anyone.interested in the protection of the 
under-tenure, such sale shall not take place. 
Under s.63 of the Act if a third party 
elaims to be in lawful possession of the 
undertenure the Court may stay the sale and 
adjudicate on his claim. This special 
provision with regard to under-tenures lends 
strength to the contention that the Legis- 
Pature.did not extend it in the case of sale of 
non-transferable occupancy holding for it 
would have been as easy for it to mention 
the persons by whom -the payment can be 
made.asit was easy to enumerate them in . 
the case of under-tenures. As for the. 
principle which may be extended to a 
consideration of similar questions, I am 
referred to the recent Full Bench decision 
in the case of Jharu Mondal v. Khetra Mohan 
Bera (6),in which it has been held that the 
purchaser of the whole or portion of a 
non-transferable occupancy holdin g who has 
not been recognised by the landlord has not 


-an interest in the holding which is voidable 


on the sale and is not entitled to make a 
deposit under s. 107 (3), Bengal Tenancy 
Act. Ifa transferee of a non-transferable 
occupancy holding has not sufficient interest 
to avoid the sale by depositing the amount 
of the'sale, it does not seem to me reasonable ` 
to hold that such apersonis entitled to 
make the deposit under s, t6, (2), Bengal 
Tenancy Act, or a similar provision in other 
enactments to defeat the landlord's decree 
fcr ejectment. ` E 
` We have been asked to refer this matter, 
as we have disagreed with certain decisions 
of this Court, toa Full Bench. I do not 
think that necessity for such a reference 
has arisen. The decision in Kali. Kishore . 
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Das v. Gopal Ram Saha (1), is baged upon 
no reasoning and is attempted to be 
based on one of the certain decisions which 
. does nok support it. We are further of 
opinion that one of the learned Judges who 
wasa party to the decision took a contrary 
view in respect of a similar controversy in 
Brojendra Nath Mitra v. Arman Sheikh (2). 
Besides, the facts in Kali Kishore’s case (1) 
hawe not been fully reported and we do not 
know ifthe decree in that case is similarly 
worded as the decree in. the case befóre us 
which leaves no room for doubtin my 
mind that it makes the sum decreed 
payable by the defendant alone. Taking 
all these circumstances into consideration 
we do not think that we are called upon 
in this case to refer the matter toa Full 
Bench. 

The result of all these considerations is 
that this Rule must be made absolute and 
the orders of the lower Courts allowing 
opposite parties Nos. 1to 4 make the deposit 
are set aside, The petitioners are entitled 
to their costs. Considering the number of 
hearings this matter had in this Court we 
assess the hearing fee at four gold mohurs. 

Mallik, J.—I agree. 

A. N. A. Rule made absolute. 


SIND JUDICIAL COMMIS- 

. SIONER'S COURT. 

'Orvin REVISION APPLICATION No. 30 
cF 1925. 

f March 25, 1927. 

Present :—Mr. Rupchand Bilaram, A. J. C., 
and .Mr. Lobo. A. J. C. 
BURMAH OIL COMPANY— 
APPLICANTS 
versus 
NARAINDAS DAYALSING—Opponagnts. 

Contract—Agreement to abide by decision of one 
party, binding nature of —Master and servant—Termi- 
nation of service—Suit for damages—Ill-health of 
servant likely to continue for period of notice—Notice, 
whether necessary. 

Where a party to a contract agrees that iu case of 
any dispute arising out of a contract or in any matter 
concerning the contract he will abide by the decision 
of the other party, he cannot afterwards be allowed 
-to say that such decision is not binding upon him 
being a decision by a person in his own cause, unless 
it can be shown to be arbitrary or otherwise unjust. 
[p. 186, col 2.] ^ 

Where the services of a servant are terminated 
before the stipulated period it is open to him to sue 
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for damages for breach on the part ofthe mastert 
keep him on in service so as to enable him to earn hi ° 
wages; but before he succeeds he must prove that he 
was himself ready and willing and able to perform 
his part of the contract. |p. 187, col 1. . 

In, the case of service terminable at a month's 
notice, where it is certain that the illness o: incapa- 
city of the servant will extend or has extended toéhe 
whole period of notice, the failure of the master to 
give the requisite notice is not sufficient to entitle 
the servant to claim damages for termination of his 
services without such notice. [p. 187, cols. 1 & 2.] 

Cuckson v Stones (3), K. v. Raschen (4), Loates v. 
Maple (5) and Storey v. Fulham Steel Works Co. (6) 
distinguished. 

Applieation to revise the judgment and 
decree of the Judge of Small Causes 
Court, Karachi. 

Mr. D. N. O'Sullivan, for the Applicants. 

Mr. Kodumal Lekhraj, for the Opponents. 

JUDGMEN T.—This is an application, 
unders. 29 of the Provincial Small Cause 
Courts Act, against the judgmentand decree 
passed by the learned Small Oause Court 
Judge, Karachi in favour ofthe plaintiff- 
opponent for a sum of Rs. 318-10-0, ws ary! 

, The broad facts of the case are hardly in 
dispute, and are amply proved by the docu- 
mentary evidence. It appears that the 
plaintiff was employed as a clerk of the 
defendantsfrom January, 1920. He conti- 
nued to be in their service right up to the 
22nd April, 1924. In December, 1923 he 
was working at the Kiamari Installation 
Office of the defendants under their Assist- 
ant Manager, Mr. Handerson. His work had 


, been satisfactory till then, and he had been - 


recommended for a promotion ‘of five 
rupees. On the 5th January, 1924, he wrote 
to Mr. Handerson asking for six days’ leave, 
on the ground that on account of overwork 
he was suffering from ill-health and some 
nose trouble. The leave was not granted 
tohim and ‘he continued to work till the 
30th January, 1924, when he wrote nother 
letter asking for two months’ leave stating 
that he had been advised to leave Karachi 
for some other place to recoup his health. 
He got no answer to that letter. Erom the 
6th February he absented himself from 
office withoutleave. On the 8th February, 
he wrote another letter supported by a 
medical certificate of one Premi¢hand, a 
medical practitioner, stating that he was 
very ill and that he should be given oné 
month's leave. The certificate states that 
fhe plaintiff was suffering from chronic 
hypertrophy of turbinated bones of the 
nose and also from  flatulent dyspepsia. 
He got no reply to his application and 
stayed away till the 12th March, when he 
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, . ‘resumed his duties and nothing further was 
. gaid about the matter. From the 26th 
. ^ !March, to the 28th March, he again absented' . 
. himself, and on the 28th March, he serta 
+. letter to Mr. Handerson, supported bya 


medical certificate of the Civil Surgeon, 


" stating that as he had been made to work 


on Sundays. and holidays, his health had 


' suffered and that he had been advised by 


the Civil Surgeon to get an operation made. 
"with regard to his-nose trouble and that 


two months' leave should be granted to him. - 


The certificate of the Civil Surgeon stated 
that the plaintiff was suffering-from deflec- 
‘tion of the nasal septem and- tonsillitis for: 
which he required two operations which he 


' was willingto undergo, and that in order 


' that these may be carried out he required 


about two months leave which may be 
granted if he uridergoes an operation. 


'. There was no suggestion in the certificate 


:. thatan immediate operation was essential. . 


On the30th March and the 2nd April he 
sent-reminders for leave to Mr. Handerson. 
On the 2nd April he sent a letter to Mr. 
“Cooper, the. Head Manager, complaining 


“that on account of his absence his salary 


. amounting to Rs. 66-15-0 for. February, and ` 


-Rs. 24 for March had not been paid to him, 
and that his promotion had been stopped, 
and asked for twomonths'leavebeing granted 


*'to him. On that Mr: Cooper called for the 


` papers in connection with the. plaintiff's ' 


. Capt. Phelan reported that the plaintiff had 


“case and also called for'thé report of Oapt. 
Phelan, the medical officer of the Company. 


somé nose trouble, but his disability was 


. very slight and not sufficient to render him 


unfit for work. He.further said that he had 
consulted Major Newton Davis an expert 
in -these matters whose opinion was the 
same. - On aconsideration of the whole case 
Mr. Cooper c&me to the conclusion that the 
gervices of the plaintiff should be dispensed 
with. He accordingly informed the  plaint- 


iff thathjsseevices were not required and.. 


that’ he would be paid his salary at the rate 
of:seventy rupees per month up to the 30th 
April, 1924, inclusive of the days on which 


“he had &bsented himself and that he ‘would 
. be pai 


the amount of his own deposit 
in the Provident Fund with interest thereon, 
but.not the contribution made by the Com- 
pany to the Provident Fund. 


The plaintiff then instituted this suit for 


recovery of the following items: oe o. 


contri- 


1. Rs. 223-10-0 on account .of.the 


cause. 
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bution of the Company to the Provident 
Fund. ° f é 

2. R3: 150 as compensation for wrongful 
dismissal equal to two months’ pay at Rs. 
75 per month. s 

3. Rs. 20 on account of promotion at five - 
rupees per month *sanoetioned by the Head 
Office from Ist January, 1921. 

The learned Judge below has allowed tke 
first item, half of the second item, and the 
whole of the third item. 

Now, with regard to the first item of 
Rs. 222-100 the question depends on the 
construction of the Provident Fund Rules 
of the Company which were consented to in, 
writing by the plaintiff. According to r. 11 
of these rules an employee dismissed for 
misconduct is entitled to the return of his . : 
own contributions and interest towards the 
Provident Fund called the A Fund, but not 
to the contribution of the Company called 
the B Fund. Rule 1 gives the Managing 
Agent absolute discretion in the matter of 
the interpretation and the application of 
the rules and provides that the deci- 


‘sion of the Managing Agent shall be 


‘final. 
‘the plaintiff to the B Fund was concerned 


So far, therefore, as the claim of 


the decision of Mr. Cooper that he had been 
dismissed for misconduct was prima facie 
final, and' wasa bar to hissuit for recovery 
of that amount. It is well-settled that 
ifa party to acontract agrees that in case 
of any dispute arising out of the contract 
or in any matter concerning the contract he 
will abide by the decision of the other party, 


- he cannoteafterwards be allowed to say that 


such decision i8 not binding upon him 
being a decision by a personin his own 
The only possible ground on which 
perhaps he may attack it, is by showing that 
it was arbitrary or otherwise unjust. Sée 
the caseof the Secretary of State for India v. 
Augustus John Arathoon (1), and the obser- 
vation referred to there in at page 176* of 
Martin, B., in the.cage of Grafton v. Eastern 
Counties Ry Co. (2), that parties ought to . - 
be careful how they enter into contracts con- 
taining stipulations giving such powers. 

On the documentary evidence we are not 
prepared to hold that Mr. Cooper's decision 
inthé matter wasin. any way arbitrary or 
otherwise unjust. He was perfectly within 
his rights to come to the conclusion tha, 
the plaintiff hdd absented himself withou, 

--(1), 5M. 173; 2 Ind. Dec. (N. s.) 121. 
.(2) (1853) 8 Ex. 699; 91 R. R. 712; 155 E. R. 1583. 
-*Page of 5 M—|Ed]  . ^" i Pen 
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just cause and thathe could, if he so wished, 
have easily postponed the operation® until 
such time as the rush of work at Kiamari 
deposed to by Mr, Handerson had subsided, 
or at any rate until he had interviewed 
Mr. Qooper and obtained his order on the 
application for leave. . 

This aspect of the case has not been dealt 
with by the learned Judge, andwe think 
that under the circumstances he had no 
Suris diafon to go behind Mr. Oooper's de- 
cision re the item of Rs, 223-10-0 or to 
award the same to the plaintiff. 

With regard to the next item of Rs. i50 
ihe learned Judge came to the conclusion 
that the plaintiff was a monthly servant 


whose service could be terminated with one : 


month's'notice. He further held that as 
the plaintiff had absented himself on 
account of ill-health he had not forfeited 
hisright toa month's notice and accordingly 
awarded to him agum of Rs. 75, 

Now, a contract of service means nothing 
more than an agreement by the servant on 
the one hand that he will render personal 
services for a fixed or termir.able period in 
consideration of the payment to him of his 
wages or the price for such service, and, on 
the other hand, an agreement by the master 
that he will employ the servant for the 
stipulated period so as to enable the servant 
to perform his service and earn his wages. 
Where, therefore, the services of a servant 
are terminated before the stipulated period 
it isopen to him to sue for damages for 
breach on the part of the master to keep 
him on in service so as to enable him to 
earn his wages. But, before he succeeds he 
must prove that he himself was ready and 
willing and able to perform his part of the 
contract. When the plaintiff has failed to 
attend to his work for a number of days on 
account of ill health, it does not necessarily 
follow that he will not be able to perform his 
part of the contract during the rest of the 
stipulated period, and itis a question of 
fact to be decided in the circumstances of 
each case whether his absence on account 
of ill-health was sufficient for the master to 
presume that the servant will not be able 
to perform his contract for the rest of the 
stipulated period. This must necessarily 
depend upon the length of the unexpired 
term of service and the nature of the 
illness. 

Now, in the case of service terminable 
ata month's notice the stipulated period 
of seivice extends only to such date on 
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which notice given in that behalf would 

expire; and, therefore, when it is certain 

that the illness or incapacity of the servant 

will extend to the whole of the period of 
notice, it would appear that the failure Of 

the master to give the requisite notige is 

not sufficient to entitle the servant to claim, 
damages. 

"Thé learned Pleaderfor the plaintiff has 
drawn ourattention to several decided cases 
but none of them seems to have any bearing 
upon the present case. In the case of 
Cuckson v. Stones (3) there was no question 
of the services having been terminated at 
all, but what the master had done was that 
he had withheld payment of wages for the 
period of the servant's illness. The only 
question before the Court was whether the 
servant had through his own default 
&bsented himself from work so as to dis- 
entitle him to his wages for the period 
during which he was absent from work. : 

In K. v. Raschen (4) again the specific 
point, whether a servant absenting 
himself from work owing to ill-health was 
entitled to a month's notice or not, was never 
raised. The point dealt with was stated by 
Cleasby, B., as follows: — 2. | 

"The question is whether or not illness is 
such an excuse as to disentitle him to 
recover wages during his absence from the 
employment in consequence of it". 

In Loates v. Maple (5), the jockey was 
appointed for three seasons 1900, 1901, and 
1902, He was not disabled from doing work 
throughout the whole segson of 1902, but only 
for a period from J3th March to 14th May; 
and it was held that this period did not . 
involve’ such a failure of consideration 
and such destruction of the substance of 
the agreement as to bring the agreement to 
an end. . 

In Storey v. Fulham Steel Works Co. (6), 
the contract for service was fora period of 
five years commencing from 1903. In 1905 
the servant was absent from work for three 
short intervals, and in January, 1906, he was 
medically advised to take complete rest for 
a considerable time. In May, 1906, his 
services were terminated. There was nothing 
to show at that time that the plaintiff 
would not be able to resume his work “for 


3) (1859) 117 R. R. 196: 1 El. & El. 248; 28 L. J. Q. 
S B 8) 337; 7 W. R. 134; 120 E. K, 


902. 
(4) (1878) 38 L. T. 38. 
(5) (1903) 88 L. T. 288. - 
(6) (1907) 24 T. L. R. 89. 
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the unexpired portion of the agreement, 
The Court held that the plaintiff's illness 
was not such as to put an end, ina business 
sense, to the engagement and to frustrate 
the object of the engagement. We take this 
to ‘mean that the servant was not 
incapacitated from rendering service through 
the whole of the unexpired period of 
service which was to end two years later, 
i.e, 1908. In the presenijease, however, 
there is clear evidence on the record to 
show that the plaintiff had an operation 
performed notwithstanding the refusal of 
leave by the defendants and that thereby 
he had been disabled from performing his 
duties for a period of two months from that 
date or for a period of about 40 days from 
the date on which Mr. Cooper terminated 
his service. We are not aware of any 
authority where a master has been compelled 
to pay damages for want of notice when he 
is certain that during the period of such 
notice, if given, the servant would not be 
able to perform his duties. It is not 
suggested that in this case the servant was 
entitled to any leave earned by him under 
the terms of his engagement and that he 
should get his pay for the period of such 
leave. We think, iherefore, that under the 
circumstances of this case, the learned 
Judge below was in error in awarding a 
month's salary to the plaintiff. 

With regard to the third itemeof twenty 
rupees, again, there is nothing to show that 
though the Head Office intended to give 
promotion of five rupees to the plaintiff, 
intimation was given to him that he had 
been granted the promotion. If the plaintiff 
had not absented himself without leave, 
he would very probably have got it. It had 
psn sanctioned at the suggestion of Mr. 
Handérson, and it waswithin his power or at 
any rate within the power of Mr. Cooper to 
‘withhold it, when it was found that 
the plaintiff had taken a defying attitude. 

In the view taken by us of this case, it has 
not been necessary for us to examine 
critically the finding of the learned Judge 
that there was no misconduct in fact on the 
part of the plaintiff. We do not wish to 
say anything on that part of the case except 
to observe that the plaintiff had not been un- 
fairly dealt with and that this suit was ill- 


advised. 


We allow this application and dismiss the . 


guit with costs throughout. 


PB A. Application allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM Oapxzn No. 164 oF 1926, 
March 11, 1927. 

Present : — Mr. Justice Mukerji and 
Mr. Justice Roy. 
SATYENDRA.NATH CHOUDHURY— 
J IDG MENT-DE TOR— APPLICANT 
i versus ; 

CHARU CHANDRA MAJUMDAR AND 
OTAERS—DEOREE HoLDERS— OPPOSITE PARTY. ' 

Civil Procedure Code (Act V of 1908), ss. 47, 104, 

151, O. XXI, r. 90, O. XLI, rr. 23, 25—Order on 
application to set aside sale—Deerce-holder ' pur- 
chaser—Second appeal, whether —lies— Appellate 
Court—Remand for revised findings, nature of— 
Transfer of appeal after remand, whether legal— 
Remand under inherent powers. 
. An order setting aside or refusing to set aside a 
salí in execution of a deoree, even though the 
decree-holder is the auction-purchaser, is not an 
order coming within the purview of s. 47 of the Coda 
of Civil Procedure and is not appealable as a decree. 
[p. 189, col. 2] : 

Kailash Chandra Tarafdar v. Gopal Chandra 
Poddar (1), distinguished. 

Where an Appellate Oourt,being of opinion that there 
are no clear findings upon the questions that arise 
in a case, sends back the record to the trial Court 
with directions to record clear findings on all such 
points and to re-submit the record, the order of 

emand cannot be treated as one either under r. 23 or 
r. 25 Vi O. XLI of the Civil Procedure Code. [p. 190, 
col. 1. 

A District Judge who has made such an order of 
remand is not incompetent to transfer the appeal to 
ere eat Judge after the findings are received. 

ihid.] 

` Per Mukerji, J.—There is a tendency in the Courts 
to resort to the provisions of s. 151 of the Code, 
notwithstanding that they are not able to find that 
orders properly passed under r. 23 orr. 25 would not 
meet the ends of justice. Section 151 was not en- 
acted for*that purpose but only to provide remedies 
in cases where the provisions of the Code are not 
ample or sufficient to give such remedies and in casea 
in which a remedy is not provided for by the Code. 
[p. 190. col. 1} | ; 

Appeal against an order of the Sub- 
ordinate Judge, Pabna and Bogra, dated 
the 19th December. 1925, reversing that of 
the Munsif, Firat Court, Pabna and Bogra, 
dated the 12th September, 1924. 

Dr. Radha Binode Pal and Babu Ramesh 


Chandra Pal, for the Applicant. 


Babu Jatendra Nath Sanyal, for the Res- 
pondent. 


JUDGMENT. 

Mukerji, J.—One ofthe jud gment-deb- 
toraistheappellantinthisappeal. The appeal 
arises outof certain proceedingsunderO. XXI, 
r. 90, Code of Civil Procedure, for setting 
aside a sale on the ground that there was n 
proper service of the writ of attachment or 
the sale proclamation and that property 


f 


.Rs. 100 only at the sale. 
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really worth Rs. 1,500 fetched a price of 
The decree-holder 
was the purchaser at' the auction so held. 
The Munsif allowed the application under 
O.-XXI, r. 90, Code of Civil Procedure 
and set aside the sale. Onan appeal being 
preferred from’ this ‘decision, the District 
Jüdge being of opinion that there were, no 
clear findings upon the questions that arose 
in tite judgment of the learned Munsif sent 
back the record to the Court of the latter 
with directions to record clear findings on 
all such points and ordered that the findings 
should be re-submitted-with the record to 


“his Court within a certain period. ' When 


the matter went down to the Court of the’ 


' learned Munsif, it was taken up by a differ- 


ent officer and he recorded his findings on 

the point that arose and re-submitted ‘the 

record with those findings to the Appellate 

Court. The District Judge thereupon trans- 

ferred the appeal to the file of a Subordinate 

Judge and the latter allowed the appeal. 
and dismissed the application under O. XXI, 

r. 90, Code of Civil Procedure. It is against - 
this order.of the learned Subordinate Judge 
that-the present appeal has been: preferred, 
to'this Court. ^-^: ACE : 

“The appellant seeks to maintain this ap- 
peal, althoughit arises out of. proceedings 
under. O.. KAI, r.90, Oode of Civil Procedure 
by a reference to the decision. of. a 
Bench of-the Court in the case of Kailash 
ChandraTarafdar v.GopalChandra Poddar 
(lj. The contention shortly put on behalf 
of. the appellant is that, inasmuch agin the 


: paid ‘Full Bench decision it has been held 


that when the decree holder is the auction-. 
purchaser an order passed on an ap plication 
for delivery of possession under O;, XXI, r. 
95, Code of Civil Procedure is an order under 
8.47 of the : Code, there is no reason why 
under similar circumstances an “order set- 
ting aside or refusing to set aside a sale’ 
should not be regarded as an order relating 


. to thie execution or satisfaction of the decree 


and, therefore, an order coming within the 
purview ofs. 47, Oodeof Civil Procedure,and 
appealable as a decree within the meaning 


“of the Civil Procedure Code. I am unable 


to say that this argüment is an altogether 
ill-conceived one. Butthe difficulty in ac- 
cepting this argumentis that the Uode ex- 
pressly putsan order under O. XXI;1.90,upon 
a different category from order passed 
unders.47 of the Códe. ` Under s. 104 of the 


(1) 95 Ind, Cas. 484; 43 O, L. J, 345; 30 O, W. N. 649; 
A LE, 1926 Cal, 798; 53 O. 781P, D) |. 
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Code, an appeal lies from: those orders, only 
which are expressly mentioned in the. said 
section, and itis stated that “save as, other- 
wise expressly provided in the bódy of this 
Oode or by any law for the time being in 
force, no appeal shall lie from any Other 
orders "; and. s. 104, sub-s. (1) cl. (1) pro? 
vides for appeals from -orders made under 
rules from which an appeal is expressly al- 


_lowed by the rules. Appealable orders pro- 


-vided for by the rules are to be found in 
O. XLIII of the First Schedule to the Codé 
and, under sub-s. (2) of s. 104. “ No” appeal 
shall lie from any order ‘passed in appeal 
under this section." --To accede to the peti- 
tioner’s contention, therefore, would” be to 
nullify the effect of s. 104 read ‘with O. 
XLU of the First Schedule of the Code tò 
which. I have referred. Besides, the Full 
Bench case deals expressly with an order 
or application for delivery of possession” 


“ under O. XXI, r. 95, Code of Civil Procedure 


and, assuming that the contention which 
the appellant puts forward logically ‘follows 
from the dictum of the Fall Bench, it does: 
not necessarily follow that that contention 
must bs regarded as well-founded for, ‘as 


' has been. observed by Lord Halsbury, Lord. 


Chancellor in the case of Quinn v. Leathem, 
(2).* Every judgment must bé read as 'ap- 
the particular facts proved,- or, 
assumed to be proved, since the generality. 
‘of the expzessions which may be found there 
are not intended to be expositions of the, 
whole'law, but governed, and qualified by.. 
the particular facts of the case in ‘which. 
such expressions are to be found. The 
other is that a caseis only an authority. 
for what it actually decides. 1 entirely. 
deny that it cau be quoted for a proposition 
that may seem to follow logically from, it 
Such a mode of reasoning assumes that the’ 


awisneceasarily alogical Oode,whereasevery 


lawyer must acknowledge that the law is 


‘not always logical at all.” Iam accordingly’ 


of opinion that no second appeal fies dn this 


case. ‘The appeal must, therefore, be dis- 


missed with costs—hearing fee one gold, 
mohur. | SAE PES : 

The question that then arises is what 
order should be passed on the application. 
‘under s .115, Code of Civil Procedure that 
has been filed along with the appeal which. 
‘is directed against the same order from 
whichthe appeal has been preferred. The 
grounds upon which this application is 
Á @) (1901) A. O. 495; 70 Le. J, P. .O. 76; 65 J, P, 
708; 50 W. 15,139; 85 L, T. 299; 17-T. LR, 149, 7 
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^^ e .pressed before us are two. 


M E d 
- BULAK OHAND 
“The first ground 
is to the effect that the order which the 


. learned District Judge passed was really an 


.ofder made under the provisions of O. XLI, 


e it should have contained a direction upon 


T. 28, Code of Civil Procedure and, therefore, 


the Court of first instance to take additional 


'^ evidence, and that, inasmuch as there was. ` 
-no such direction in the order and also 
"because the ‘additional evidence that’ was" 


“sought to be adduced was not allowed to be- 


: given, the said order was without: jurisdic- 


* tion. 


This .argument.assümes that. the 
order was really passed underthe provisions 
of O. XLI, r.25. There is a good.deal no 


' ‘doubt to.be said in favour of the view that 


“the only two provisions which the: Code: a 


` ` provides for making an order of remand 


when that’ order is made by a Court of 
Appeal are to be found in O. XLI, r. 23 and 


< O. XLI, r: 25 and that the order of the -Dist- 


riet Judge by which the case was sent back 
to the-Court of the learned Munsif bears - 
greatér analogy to an order which.the Code 


.." ‘contemplates in O. XLI, r. 25, but Fam .un- 


‘able to hold in view ofthe terms in which 
:, that order was passed that the learned 


District Judge meant to pass it under the 


` provisions of O. XLI, r.28. The order ap- 

^ pears to me to. be one of those anomalous 
.. orders which the Appellate:Courts are very 

, fond. of passing notwithstanding that: tke 


Code has expressly laid down tht form in 
which these ‘orders should ‘be couched. 
Thereis a tendency in the Courts to resort 


. to the provisions of s. 151.of the Code, not- 
- -Withstanding that they arenot able to find - 


the orders properly passed under r. 23 


' orr. 25 would not meet the ends of justice. 


.Beetion 151 was not enacted for that pur- 
posebut only to.provide remedies in cases. 


- where the provisions of _the Code ‘are .not « 
ample or sufficient to give such remedies. 


~ the petitioners argument on this, 


and in casesin which a remedy: i8 not: pro-' 
.vided forby the Oode. Iam, therefore, of 
opiniof that the order of the District Judge 
was not one passed under-O. XLI, r. 25 and 
-head-. 
cannot be accepted as well-founded. : 
The next ground upon which. this ap-. : 


:plication has been pressed is to-the effect . 


|. that the District Jud ge was wrong in trans-- 


ferring the appeal to the Court of the 


"Subordinate Judge. Inthis connection, refer- 


ence has been made to the provisions of `O. 


" XL r. 26 of the Code and reliance has been 


x 


21 


placed upon the: decision of the Allahabad 
High.Court in the case: of Udit,Narain 


* 


a dea 
S lbs r w wi 


v. PADUMORAND. [104 I. 0. 1627] - 


Singh v. Jhanda (3. The answer to this . 


conténtion again 18 that it proceeds upon 
the assumption that the order of the Dis- 
trict Judge was passed under r. 25 of O. XLI 
which. am unable to accept. In my opi- 


:nion, therefore, the application under s.. 


115, Code of Civil Procedure, should also 
‘be rejected and I order accordingly. 

Roy, J.—I agree. E 

A. NA. Appeal and Application rejected. — 


, (3) 15.A. 315; A. W. N. (1893) 108; 7 Ind. Dec. (x. 's.. 
18: 2x * n ^ . - . Ve 


t 


———— 


PATNA HIGH COURT. | 
Crvin Reviston No. 539 or 1926, 
f February 3, 1927. 

. Present:—Mr. Justice Adami. 

BULAK CHAND—PETITIONER 


ie . versus : 
PADUMCHAND—Opposire PzxTY. 


Civil Procedure Code (Act V of 1908), s. 11, Expl. V ` 


z Suit for rent and future damages—Decree silent as. 
to damages—Fresh* suit for damages—Court, whether 
can grant damages for period prior’ to previous: 
decree.’ : 

In a suit for ejectment the plaintiff claimed future 
damages in respect of occupation from .the expiry of 
the period allowed by the plaintiffs notice to quit. 
The relief was: not ‘granted in that suit and the 
-plaintiff instituted a frésh suit for damages from 
the -same date tillthe date of 
sion : , - 

Held, that the subsequent suit was not maintain-, 
able except with regard to damages-from the date 
ofthe decree in the previous suit till delivery of 
possession. : . E 

Civil revision from an orderof the Small 


Cause Court, Judge, Arrah, dated the 9th. 


July, 1926. . 
Mr. Sarju Prasad, for the Petitioner. 
` Messrs. S. N. Sahay and Dhyan Chandra, 
for the Opposite Party. i 


.JUDGMENT.—The opposite 
instituted a suit for the recovery of rent 
for ejectment of the petitioner from a 
certain house, and, it appears, also future 
damages. 


petitioner requiring him to leave the 


house- failing -which rent at the rate of. 


Rs. 10 would be charged for period during’ 
which he’ remained in occupation. 
The Court decreed the suit for rent but. 


delivery of posses- ` 
2 


a 


party - 


Notiee had been issued .on the.' 


gave no decree for'damages in respect of . 


the .cecupation of the house after the 
expiry of the pericd allowed by the notice. 
Thereafter tbe opposite party instituted a 


1 oN H N 
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suit for recovery of damages at thè rate of 
Rs. 10 per month for 22 months, that is 
to say for damages covering the pe- 
riod from the date of theexpiry ofthe 
notice up to the date of delivery of posses- 
sion. This suit was instituted in the 
Court of Small Causes and it was decreed 
at the rate of Rs. 7 a month for 22 months. 

The learned Small Cause Court Judge 
states in his judgment that it is an 
admitted ‘fact that from thé date of the 
decree till the date of delivery of , posses- 
sion the period comes to 22 months. Now 
the date of the decree was the 24th Novem- 


ber, 1925, and the date of delivery of posses- ` 


sion was the 4th January, 1926, so that 
only about a month and a half elapsed be- 
tween the:decree and the delivery of posses- 
sion. It is quite clear that the learned 
Small -Cause Court Judge was ‘labouring 
under a mistake. Asa matter of fact the 
plaint in this suit states that in the pre- 
vious suit the opposite party claimed 
damages with respect to the period after 
the notice hadexpired. That relief had 
not been granted in the previous suit, and, 
therefore, it could not be again asked 
for with respect to the period before 
the decree in the previous suit was pae- 
sed and the Court was not competent 
to grant it. All that the opposite party 


was entitled to was damages for the period: 


from the date of ,the decree to the 
delivery of possession and that is a period 
of 42 days. : NT NE. 
Therefore, this application must be allowed 
and the decree of the Court below modifi- 
ed, allowing the opposite party a decree at 
the rate of Rs. 7 per month for 42 days. 
The petitioner will get his proportion- 


ate costs in both Courts. The costs in this- 


Court are. assessed at two gold moira. 
ANA Appeal allowed. 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Finger Civit APPEAL No. 31 0F 1926. 
<> ^ June 24, 1927. . S 
. Present:—Mr. Findlay, J. O.: 
KISHAN— PLAINTiFF—À PPELLANT 
` persus ] 
SITARAM AND oTHERS— DEFENDANTS 
— RESPONDENTS. : 


-` Usurious Loans Act: (X of 1918), s. S—Applicability . 
pf Act io suits om ‘mortgage-deedg executed before — 


; P, Dt fos $ 
, RISHAN 9, SITARAM, 


‘compound interest, 


.óf the Indian Oontract -Act. 


Gen c a 

ME uro IDI 
Act— Contract, Act (IX of 1872), 8. 74 —Stipulation for , 
compound interest at same rate, whether penal. . 

The provisions ‘of the Usurious Loans Act, 1918, do 
not apply to a suit on a mortgage-deed executed 
before the passing of the Acts. , = ^ — 4 

A mere, stipulation for compound interest instead o- 
simple interest, at the original rate on default*of pa 
ment as agreed is not penal. . 

Janki Das v. Ahmad Husain Khan (1), and Prayag 
Kapri v. Shyam Lal (2), followed. f 

-Appeal against a decree of the First 
Class, Subordinate Judge, Nagpur, dated 
the 17th March, 1924, in Civil Suit No. 3 
of 1924. . 4 NG 

Mr, W: R. Puranik, for the Appellant. 

Mr. R. K. Manohar, for the Respondents. 
.JgUDGMENT.—The facts of this case 
are sufficiently clear from the lower Court's 
judgment, The ‘plaintiff Kisan has come 
up here on appeal with regard io the dis- 
allowance by-the Subordinate Judge of 
Very obviously, the 
Subordinate Judge erred in supposing that 
he.wasatliberty to apply -the provisions: 
of the Usurious Loans Aet, 1918, to the 
facts of the present case. . The mortgage- 
deed in suit was execüted in 1908 and the 
present-suit cannot .be described as a “suit 
to which this Act applies’, unders. 3 of 
the said Act. 

The only question which remains, there- 


-fore, is whether, in the circumstances of 


the present case, this Court'is entitled to 
give relief to the respondent under s. 74 
j Prima. facie 
as shown by the Subordinate Judge, there 
would be.a strong. case in .equity. for 


giving relief-in the view of the grossly 


swollen nature. of the claim, in which the 
interest claimed amounts to some 11 times 


‘the original principal, and also; in view 
' of the fact that the plaintiff had delayed 


solong in bringing bis suit.. The- actual 
provision as regards interest in the'mort- ` 
gage-deed in suit is.that it was to run 


. at the simple rate of Rs. 1-8 per mensem 


andre-payment of theamount due under the ` 
mortgage was to be made Wwitisin five 
years. -If the mortgagor failed to make 
such re-payment, then.compound interest 
was to be charged. In-Janki Das v. Ahmad 


"Hussain Khan(1) and Prayag Kapri v. Sha- 


yam Lal (2) the learned Judges respectively 
concerned took the view that such a stipu- 


lation, as we are concerned with here is 
- net in the nature of a penally;, and it ig 


difficult to see how, in view of the terma 
of the explanation to $..74 ofthe Contract 
(1) 25 A. 159; A. W. N; (1902) 218, .— 
(2) 31.0. 138. Via Qo 


Act, it could be possible to hold that & 
* mere stipulatjon for compound instead of 
‘Simple interest at the original rate can 
be, described as increased interest. There 
has been no proof or, indeed, specific plea 
that in the present case the creditor was 
in à position to dominate the will of the 
borrower or that the latter did not under- 
stand the perfectly simple terms includ- 
ed in the deed in suit as regards interest. 
With respect, therefore, in view of the 
exaggerated amount of interest which the 
plaintiff would appear to be entitled to 
claim in the present case, T am forced to the 
conclusion that itis not open to me to give 
relief to the respondent in this matter of 
interest and I hold that from the 2nd 
September, 1923 up to date of suit appellant 
is entitled to compound interest with year- 
ly rests at the contract rate of Rs. 1-8 
per, cent. per mensem. A decree will be 
drawn up accordingly in supersession of 
that passed by the lower Court. The case, 
however, is one in which, from an equit- 
able point of view, the defendant-respond- 
ent is certainly entitled to any relief 
which itis within the power of the Courts 
to give him, and the only method in which I 
can givesuch relief and that only toalimited 
extent, is by ordering the parties to bear 
their own costs incurred in both Courts. 
A provision to this effect will be includ- 
ed in the decree which will be drawn up 
under O. XXXIV, r. 4 (1), Civil Procedure 
Oode in accordance with this judgment. 
I allow six months' time for payment 
from. date of decree but I see no reason 
to allow interest pendente lite or future 
interest. 
G. R, D. Appeal dismissed. 


—M 


MADRAS HIGH COURT. 
SrcoN’p CIVIL ArPzAL No. 1897 or 1925. 
January 11, 1927. 
Present:—Mr. Justice Jackson. 
KOLLEPARA SESHAYYA—Derexpant 
No. 3—A PPELLANT 
versus 
JEMMARDA HANUMANAYYAMMA 
AND, OTHEKS—PLAINTIFFS— Drrenpants Nos. 1 
. ' AND 2— RESPONDENTS. ° 

Specific Relief Act (I of 1877), ss. 15, 16—Agreement 
by person to sell house belonging to him and another— 
Suit for specific performance—Decree in respect of 
moiety, whether can be given. 


KOLLEFARA SESHAYYA T. JEMMARDA HANUMANAYYAMMA, 
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Whereea person agrees to sell a house belonging 
in common to himself and another, in a suit for specific 
performance by the proposed vendee, the Court has 
to decide whether the sale ofa moiety of the house 
can be described as part of a contract which, taken by 
itself, can and ought to be specifically performed, and 
which stands ona separate and independent footing 
from the other part df the contract which admittedly 
cannot be performed and before a Court can exercise 
the power given by s. 16, Specific Relief Act, and 
decree specific performance in respect ofa moiety, it 
must have before it some material tending to establish 
these propositions and the section cannot be applied 
on a mere surmise that if opportunity were given for 
further enquiry, such material might be forthcoming 


and possibly might be found to be sufficient. [p. 193, 
col. 1.] 

William Graham v. Kirshna Chandra Dey (1), 
followed. : 


Second appeal against a decree of the 
Court of the First Additional Subordinate 
Judge, Narasapur, in A. 8. No. 152 of 
1924, preferred against that of the Court 
of the District Munsif, Narasapur,in O. S. 
No. 459 of 1922, 

Mr. P. Somasundaram, for the Appellant. 

Mr. K. Ramamurthi, for the Respond- 
ents. 

JUDGMENT.—Second appeal from 
the decree of the. First Additional Sub- 
ardinate Judge of Narasapur, in A.S. No.152 
of 1924 from the decree of the District 
Munsif of Narasapur in O. S. No. 459 of 
1922. The plaintiff sued for specific per- 
formance alleging that the Ist defendant 
agreed in July, 1922, to sell a house to 
plaintiff for Rs. 1,300. The District Mun- 
Sif dismissed the suitand the Additional 
Subordinate Judge decreed for plaintiff 
specific performance as against the Ist 
defendant in regard to his half share of 
the house for Rs. 650. The 3rd defend- 
ant appeals. It has been found that the 
house was jointly owned by the 1st defend- 
ant, and his wife 2nd defendant and that 
the lst defendant had no authority to con- 
tract to sell on behalf of his wife, The 
plaintiff has refused to take advantage of 
his privilege under s. 15 of the Bpecific 
Relief Act and the question for determi- 
nation is whether s. l6 of that Act ap- 
plies. I think that William Graham v. 
Krishna Chander Dey (1) is directly in 
point. Itreverses Krishna Chandra Dey v. 
Graham (2) on which the lower Appellate 


(1) 86 Ind. Cas. 232; 52 C. 335; A. I. R. 1925 P. C. 


.45; 48 M. D. J. 172; (1925) M. W. N. 138; L. R. 6 A, 


(P. C.) 38; 21 L. W. 390; 3 Pat. L. R. 93; 27 Bom. L, 
R. 740; 23 A. L. J. 709; 29 C. W.N. 919; 52 I. A. 90 
(2. C.). 

(2) 75 Ind. Cas. 421; 50 C. 700; 27 C. W. N, 693; A, 
I, R. 1923 Cal. 94, 


` 


, fit and loss. 

must be a contract which stands on a 
separate ad independent footing and it . 
cannot be said that the contract for the ` 
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L] 
.Oourt relies. The question is whether if 
-the, original contract concerned the whole 
house, a sale of a moiety of the house can: 
..be described as part of & 'conwast which. 


taken by itself can and ought to be speci- 


‘fically performed, and whieh stands on a 
‘separate and independent footing from the 
‘other part of the: contract which admitted- 


ly, cannot be performed. Their Lordships 
think (page 339*) that before a Court can 


exercise the power given by s. 16 it must 
have before it some material tending to 


establish these propositions and . cannot 
apply the section on amere surmise that 
if opportunity were given for further en- 
quiry such material might be forthcoming 


‘and possibly might be found to be suffi- 
cient. Applying these words to the pre... 
' gent case, can it be' said that if a com. | 
mission is appointed to divide this house 


by metes ‘and bounds, into two shares, 


sufficient material will be forthcoming to 


hold that there js an independent contract. 
Their Lordships proceed on page 34u* “to 
call the parties to give further evidence 


now is to try to make them agree on a’. 


new price, subject to settlement .by the 
trial Judge, if they differ; it is in fact, 


to impose on them an arbitration, to which 


they have not submitted, To resort to ex- 


pert evidence is to inquire what they. ought. 


to have agreed upon, though the fact is 


- that, left to themselves, they did not choose 


to do so.” It is argued on behalf of the 
respondents thatthe price for the whole 
is presumably more than double*of what 
would be givan for each of the respective 
halves and, therefore, the defendant is not 
prejudiced by the plaintiff's taking half 
the house for Rs. 6,500. But as pointed 
out by the Judicial Committee it is some- 
thing more than a meré question of pro- 
Before s. 16 applies there 


purchase of half the house stands on an 


'. independent footing from the contract to 


purchase the whole house, in the light of 
the observations in this judgment. It is 
further urged that if the decree of the 
Subordinate Judge. is. set aside on this 
ground, the plaintiff should have an oppot- 
tunity: of -pressing his claim for damages 
in the lower Appellate Court. To give 
substance to this plea there must have 
bean such a plea in the lower Appellate 
. *Page of 5? O—( Hd. i 
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Court and there. must been a cross-appeal 


“in this Court objecting on that score. But. 


no such claim is put forward and no $uch 
objection -has been.raised here. Therefore, 


“I do not feel justified in remanding the 


suit. The question whether there was a’ 
completed contract between the plaintiff 


.and defendants Nos. land 2 has not been 


argued. The second appeal is allowed 
with eosts of the 3rd defendant through- 
out and the order of the lower Court as 
to costs is not otherwise disturbed, i.e, 
the parties must bear their own costs. 

Y: N. V.- Appeal allowed. 


OUDH CHIEF COURT. 
Szooup Civit Apegat No. 221 or 1927. 
f August 5, 1927, 
Present:—Mr. Justice Misra, 
JODHA —DEFENDANT—APPELLANT 
: versus rE 
DARBARI LAL—PLAINTIFF—RRSPONDENT, 
* Oudh Rent Act (XXII of 1886), s. 48 (2) —Colluteral 
of husband of widow, whether heir of widow— 
Sharing in cultivation, necessity of —Death of princi- 
pal tenant—Termination of sub-tenancy —Ejectment of 
sub-tenant—Notice not necessary. 

The tenancy of a sub-tenant comes 
the death of the principal tenant and.it is not neces- 
sary for the landlord to issue a notice _of ejectment 
against thee sub-tenant. [p. 194, col. 1] 

The:collateral' heirs of the husband of a widow. 
must be deemed in: Hindu Law to be also her own 
collateral heirs; but, in ..view of the. provisions of 
8. 43 (2) of the Oudh Rent Act, a collateral heir of the 
husband who, did not share in the cultivation of the 
holding with her atthe time of her déath cannot be 
considered to.be heir- under the said section. (p.194, 
cols. 1 & 2.] f PER. 

Second. appeal against the judgment 
and decree of the First Subordinate 
Judge, Bahraich, dated the 9th April, 1927, 
in Civil Appeal No 17: of 1927, reversing 
those of the Munsif, Bahraich, dated the 19th 
January, 1927, in Suit No. 316 of 4926, 

Mr. R. B Lal, for the Appellant. 

Mr. M : Wasim, for the Respondent, | 

JUDGMENT.—This is an appeal aris- 
ing from a sult 1n which the plaintiff res- 
pondent claimed | possession “of a certain 
holding .siluate in village Kundwara, be- 


to an end on 


-Jonging to the Nanpara Estate, The. alle- 
. gations upon which the plaintif came into 


Cotrt were that he had obtained. a patta’ 
in regard^to the land in dispute. from the 
Nanpara Estate after the death- of ‘one 
Musammat Kanchana, who was the pre- 
vioue tenant of the.said.land. The plaints 


194 N— | JODHA $. 
. "^W also claimed a sum of Rs, 200 as dama- 


ges. . 
' The defendant-appellant ple&ded ihat 
the lease executed by. the Nanpara Estate 


7 in favour of the plaintiff was invalid, be- 


‘cause Musammat Kanchana left both her 
- Own brother, called Jodha and also her 
' Own husband's brother called Sukhai, both 
of whom were her heirs and entitled to 
sücceed to.the said holding forfive years 
under s. 48 (1) of the Oudh Rent Act XXII, 
‘of 1886, as amended by Act IV of 1921, 
and none of whom had been legally eject- 
ed bythe Nanpara Estate. after the death 
of Musammat Kanchana. The defendant, 
it appears, held the land in suit asa sub- 
tenant of Musammat Kanchana and, there- 
` fore, he also pleaded that the plaintiff was 
not entitled to recover possession since no 
notice of ejectment had been issued against 
him either by. Musammat -Kanchana or by 
the Nanpara Estate. 
The learned Munsif -of Bahraich, who 
tried the suit, held that the lease executed 
by the Nanpara Estate in favour of the 
plaintiff was’ invalid, because’ the above 
mentioned Sukhai and Jodha (one of whom 
was the brother of her husband and the 
other was her own brother) were alive and 
as long as.they had notcompleted a period 
‘of five years from the death of Musammat 
Kanchana, and had -not-been formally eject- 
ed..by the Nanpara Estate, the plaintiff's 
lease could: not be considered to be. valid. 
On this finding he dismissed the plaintiff's 
suit. ` k ! E ACA ees " 
. The plaintiff: carried ‘the matter farther 

in appeal and the First Subordinate Judge 
of Bahraich differred from the. learned 
Munsif and came to the conclusion, that 
Musammat Kanchana had died. heirless, 
neither Sukhai nor Jodha being her heirs 
within the meaning of s. 48 (2) of the Oudh 
Rent. Act, since they did not at the time 
of the death of Musammat Kanchana share. 
with her in the cultivation of. the holding. 
He, therefore, held that the lease executed 
-by the Nanpara Estate in favour of the 
' plaintiff was a perfeetly good lease and 

in hat view of the case he decreed the 
' plaintiffs suit and also awarded him the 

damages as claimed by him. . - oe 

In second appeal two points have been 

trged’ before me, firstly, that the plaintiff 
was not entitled to possession, because no 
` proceedings in ejectment had been taken 
against the defendant, secondly, that neither 
Sukhai nor Jodha could be deemed to be. 


[104 I. C. 1927] 


^ 
the collateral heirs of Musammat Kanchana 
and it was not, therefore, necessary in their 
case that they should have, in order to be 
her heirs undere, 48 of the Oudh Rent 
Act, shared in the cultivation of the holding . 
with the deceased. : ! 
Regarding the. first point, I may point 
out that there is no force in that conten- - 
tion. 'The tenancy of a sub-tenant comes 


DARBARI LAL, 


tó an end on the death of the principal. | 


tenant, and it is not necessary for the 
landlord to issue a notice of ejectment | 
against the sub-tenant. Indeed it would 
be extremely unjustifiable to hold that 
a landlord should be compelled to issue 
a notice of ejectment against a person, 
who isnot his own tenant. It is clear . 
that a sub-tenant is only a tenant of the. 
principal tenant and not of the landlord. 
In that view of the case the sub- tenancy. 
of the defendant-appellant came to an end 
after the death of Musammat Kanchana 
and he could not resist the plaintiff's suit 
on the ground that he had not himself 
been formally ejected either by Musammat 
Kanchana or by the Nanpara Estate, I 
therefore, overrule the first contention. 

Regarding the second contention, I am 
equally clear that ithas got no substance, 
Musammat Kanchana, it is admitted, was 
a statutory tenant of the land in suit‘and 
we have to ‘determine whether she has 
left any heirs or not. In order to do so - 
we must. turn to find out, who would be her 
stridhan heirs. Mr. Mullah in his well- 
known Work on Hindu Law (5th Edition, 
1926,  gives.the list of the heirs to the 
stridhan of a.Hindu woman 
the Mitakshara ‘(vide page 147). The 
stridhan heirs are mentioned in the follow- 
ing order :— 


1. Unmarried daughter ; 

2. married daughter who is unprovided 
for; ^ > ; F 
3. married daughter who is provided 
for : [el < Ter 

4. deughter's daughter ; 
.9. daughter's son; 
6. son; ^ l 
7. son’s son; 
it’ is further stated that if there be none 


of theese, in other words, if the woman dies 
without leaving any issues, her stridhan, if 
married in an approved form (regarding 
which there will a presumption unless . 
proved to the eontrary), goes to her hus- 
band and after him to his heirs in order: - 
of their succession to him. On failure of 


governed by `- 
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the husband's heirs it goes to-her blood re- 
lations in preference to the Crown. 

- It is proved from: the evidence that 
Musammat Kanchana died without leaving 
any issue and the only person, who would 
now be entitled to her property according 
to Hindu Law would’ be, her husband's 
heirs. It is, therefore, clear that Sukhái, 
whọ isthe brother of her husband, would 
be her 'stridham heir. 
see whether he is an heir: also for 
the purposes of Oudh Rent Act. Under 
:8. 48 (2) of the Oudh Rent Act it ‘is pro- 
vided that the collateral relative, who did 
notat the date of the death of the deceased 


share in‘the cultivation of the holding, was’ 


not to` be deemed. to’ bean heir of the 


deceased within the meaning of the section. 


lhave,therefore, to see whether Sukhai, 
.the brother of the husband of Musammat 
Kanchana,is her collateral relative and 
whether he shared in the cultivation. of the 
holding with the deceased Musammat Kan- 
chana on the date of her death. 
As to the first point the learned Pleader 
for the appellant contended that in the case 
of a widow the words "a collateral relative’ 


used in cl. (2) of s. 48 cannot be considered ` 


to include the collateral of her husband. 
I am surprised that such an argument hà 
. been put forward before me. It is clear to 
me beyond doubt that-a collateral of the 
husband of awidow must be deemed, in 
Hindu Law, to be also her own collateral. 
In Hindu Law the husband and wife are 
` treated as consisting of one bodye and on 
that theory. the collateral heirs of the 


husband would also be thecollateral heirs’ 


ofthe widow. Indeed, in common language; 
. the husband's nephew is considered to be the 
` nephew of his widow. I am backed in this 
opinion by a recent decision of the members 
of the Board of Revenue, reported as Sheo- 
dutt v. Ram Manorath (1). The case is also a 
selected decision of the Board of Revenue, 
being S. D. No.7 of 1926. . The case was de- 
cided by Mr. Burn, Senior Member and Mr. 
Pim, the Junior Member. The learned Mem- 
bers have held in that case that where a 
widow held a tenancy in her own right and 


the tenancy was heritable, the collateral rela-. 
tives of the husband ofthe ‘widow must. 


also be deemed to be collateral heirs of the 


widow under s. 48(2) of the Oudh Rent 


Aet. | ; 
This conclusion would further appear to. 


(1) 3 0. W. N. 1006 (Bónid of Revenue). -. 
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' which I have quoted above. 
.heirs, which have been quoted, 


‘But I have to 


“that they'cannot. 
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be clear if we look into the list of the heirs; ° 
The specified 
are either 
the issues of the woman or the issues of 
her issue and are, therefore, to be conttasted 
with the collateral heirs of her husband, wHo 
cannot in any: sense be considered to be 
included within the word “issue” of the 
woman.’ I do not think itis necessary for 
me to deal with this point any further. As 
stated above, I have no hesitation in holding 
that the collateral heirsof the husband of 
a widow are the collateral heirs. of the 
widow herself. 

Asio the second point whether such 
collateral heirs 'of.the husband of the 
widow can be considered to be heirs,if they 
did not onthe date ‘of the death of the 
deceased widow share in the cultivation of 
the holding, it appears to me to be obvious 
Indeed the words of the 
clause can bear no other interpretation. In 
the case decided by the Board of Revenue, 
which I, have quoted above, the same view 
was held by thelearned Members of the 
Board. Any other conclusion, it appears 
to me, would lead to absurd results. If in 
the case of an ordinary Hindu tenant a 
collateral relative of his, who did not at the 
date of his death share in the' cultivation 
of the.holding with him, cannot be con- 
sidered to be his heir within the meaning 
ofs. 48, it would be absurd to hold that the 
same person after the death of the widow 
would be considered to be ‘her heir in spite 
of the fact thathe did not share in the 
cultivation of the holding with her at the 


time of her death. I am, therefore, clearly 


of opinion that a.coliateral relative of the 
husband of a Hindu widow; who did not 
share in the cultivation of the holding with 
herat the time of her death, cannot be: 
considered to be her heir within the mean- 
ing of s. 48. It isadmitted that 'neither 
Sukhai nor Jodha shared in the cultivation 
of the holding with Musammat Kanchana 
at thetime of her death. Consequently none 
ofthem can be considered to be her heir 
within the meaning of s. 48 (2) of the Oudh 


: Rent Act. 


In.view of my findings already given 
it is: indisputably clear- that Musammat 
Kanchana ‘died -heirless within the meaning 
ofs.48 (2) of the Oudh Rent Act, and this 
being the case, the Nanpara Estate, had. 
full right to lease the land to the plaintiff, 
and his lease cannot onany ground beheld 


to be-invalid, i 


= 


. Rent sale—Omission to serve notice on co-sharers— , 
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I, therefore,hold that the. judgment of - 


the learned Subordinate Judge is correct. 
ang, therefore, dismiss the appeal with 
costs, 
. G. fr. 


Appeal dismissed. ` 


. CALCUTTA HIGH COURT... 
O1vit Rove No. 1023 or 1926. 
May 20, 1927. 
Present:—Mr. Justice Graham... 
NAKUL CHANDRA DAS AND OTHERS— 
JUDGMENT- DEsTORS—PETITIONERS 
versus; . j 
: RAJENDRA CHANDRA . 
. GANGOPADHYA AND orskes— OPPOSITE 
€ PARTY. |, fe 
‘Bengal Tenancy Act (VIII of 1885), s. 158-B— 
Sale, whether; invalid—Minor— Non-representation in 
"execution -proceedings—Sale in execution, validity of. 

Non-service of notice upon the co-sharers in 
accordance with the provisions of s. 158-B (2) of the 
Bengal Tenancy Act does not invalidate a rent sale 
altogether but only alters it into a sale in execution 
ofa money-decree. [p. 196, col. 2.] . 

, Ahamad Biswas v. Benoy Bhusan Gupta (1), not 
followed. Ge . 

- Non-represeníation ofan infant bya guardian ad, 
litem’ in execution proceedings is not, in itself, a 
sufficient ground for avoiding an execution sale. [ibid.] 
, Matiur Rasul v. Abdul Said (3), Fani Bhilsan Bhuian 
v. Surendra Nath Das (4) and Ahamad Biswas v. 
Benoy Bhusan Gupta (1) followed. Us Ay 

Salauddin v. Afzal Begum (2), distinguished. 

Rule against an order of thé Sub-Judge, 
‘First Court, Barisal, in the matter of Mis- 
‘cellaneous. Appeal No. 91 óf;1926. ` 
' Babu Suresh Chandra Talukdar, for the 
‘Petitioners, À 

Babu Jotindra Nath Sanyal, for the Op- 


: posite Parties. 


- JUDGMENT.—In this case a Rule 
was issued on the opposite party to show 
eause yhyethe judgment and decree of 
the Officiating Subordinate Judge of Bari: 


sal, dated the 4th August, 1926, reversing a 


decision of the First Munsif of Barisal 
should: not be set aside. Two points only 
have been argued before me on- behalf of 
the petitioners, firstly, that . the sale was 


bad. by reason of failure to comply. with | 


‘the provisions of s. 158 B:(2) of the Ben- 
gal Tenancy Act; and secondly, that one of 
the judgment-debtors, who was a minor, 
not having been properly represented in 
the execution proceedings; the sale was 
bad ‘inlaw. . DNE 


NAKUL OHANDRA DAS v. RAJENDRA CHANDRA GANGOPADHYA, [104 I. C. 1927] 


- 9 ` 
On the first point, the trial Court, rely- 
ing upon a decision of this Court report- 
ed as Ahamad Biswas v. Benoy Bhusan 
Gupta (1) held that the provisions of s. 188.  . 
B (2) are mandatory and that the omission .: 
to serve the notice invalidated the sale, 


‘The learned Subordinate Judge, dissenting 


from this view, held that the non-service 
of notice upon the co-sharers in accard- 


.ance with the provisions of s. 158-B (2) 


invalidated the rent sale only and altered 
it to a sale in exeeution of a moriey-decree. 
In my opinion this is the correct view of ' 
the matter, 

It was next contended that one of the 
judgment-debtors. a minor not having been 
properly represented, the Court below ought 
to have held that this was an irregularity 
which vitiated the sale. The learned Mun- 
sif relying apparently upon a decision of“ 
this Oourt in Salauddin v. Afzal Begam 
(2) gave' effect to this contention. The 


-case in question is authority for the view 


that in cases of decrees for payment of 
money fresh appointment of a guardian ad 
litem is necessary in execution procged- 
fogs. It is not, however, an authority for 
holding that the omission to make’ such 


“appointment will invalidate the sale.. In a ` 


more recent, case Matiur Rosul v. Abdul 
Said (8) the contrary view was taken,‘and 
where no guardian ad litem for a minor 


.judgment- debtor was appointed in-the éxe- 


cution proceedings and notice of execu- 
tion in connection with the issuing of sale 
proclamation was served upon the minor 


judgment-debtor ,it was’ held that this >. 


amounted to an irregularity, and that this 
irregularity could: not be taken to have .. 
vitiated the sale, for non-representation of | 
an infant by a guardian in execution pro- 
ceedings: is not in itself sufficient ground 
for avoiding an execution sale. The only- 
point in which ‘that case is distinguishable 
from the present case is that there a 
notice was served upon the minor’ judg- 
ment-debtor, which was not done in tbis ` 
instance. The same view with regard to 
the effect of non-representation of an infant 
by a guardian in execution proceedings 
was taken in Fani Bhusan Bhuian v. Sur- 
endra Nath Das (4). 


(1) 53-Ind. Cas 515; 23 C. W. N. 931. 

(2) 84 Ind. Cas. 68, 28 C. W. N. 963; 39 C. L. J..590; 
A: T. R. 1925 Cal. 23 

(3 R9Ind. Cas. 765; 30 O. W. N. 86; A. I. R. 1926 . 
Cal. 109. t 

(4) 64 Ind..Oas. 25; 850, L.J 9. 


`~ turbed—Site allotted to 
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' Apart from these decisions there is an- 
other difficulty.in the way of the petitioner. 


Under O. XXI,.r. 90 of the Code of Civil: 


Procedure a sale can only beset aside on 


the ground ofirregularity or fraud if sub- : 


stantial injury by. reason of. such irregu- 


larity or-fraud is proved. This is one of — 


the points No. 3 set out for decision in 
the judgment of the learned Subordinate 
Judge, and his finding on the point is 
that "there was no satisfactory evidence,that 
the. price fetched at the sale was inade- 
quate." 

That finding concludes the matter, as tbis 


Court cannot make an ordersetting aside 


the sale when it has been found that no sub- 
stantial loss has been proved. i 
In the result. the Rule fails and is dis- 


charged with costs. Hearing fee one gold. 


mohur. . 
AN, a Rule discharged. 


—— 


:"OUDH CHIEF COURT. 
Sgconp-Civit APPEAL'No. 170 oF 1927. 
i July 14, 1927. e 4 
` Present;—Mr. Justice Hasan. ` 
OHANDRAPAL SINGH-—PraiNTIFE— 
: APPELLANT’ : 
EM « Versus 
NAGESAR SINGH AND ANOTHER— 
.  DEFENDANTS— RESPONDENTS, 
U. P. Land Revenue Act (III of 1903), -s. 118— 
Partition of house—Party in possession not dis- 
another—Ground rent not 


fixed—Right of residence of occupant, whether 


affected. 


Where the person in actual possession of a family ' 


house isleft in possession thereof by the Revenüe 
Authorities in partition proceedings but the site 
on which.it stands is allotted to another person, the 
latter is not entitled to evict the former from the 
house but can only recover ground rent. 

The fact that rent was not assessed by the Revenue 
Authorities does not affect the right 'of residence of 
the party in possession. : 

Sarup Lal v. Lala (1), followed. : 

Second appeal from the- judgment 

-and decree..of the Subordinate Judge, 
Sultanpur, in Civil Appeal No. 214 of 1924, 


dated the 4th February, 1927, modifying. 


those of the Munsif Musafirkhana at Sul- 
tanpur, datel the 30th October, 1926. 

Mr. Rauf Ahmad, for Mr. Ghulam Hasan, 
for the Appellant. 

Mr. Radhakrishna, for 


Respondent 
. No. 1. a : 


 OHANDRAPAL SINGH V, NAGESAR SINGH, 
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JUDGMENT.—This is the plaintiff'áe 
appeal-from the decree of the Subordinate : 
Judge of Sultanpur. dated the 4th'of Febru- 
ary 1927, modifying the decree of “the 
Munsif of Musafirkhana dated the.-30th of 
October 1926 on an appeal by the: plaint- 
if. "M f i 
The facts ara as follows :— 
The parties are own brothers, In the 
year 1925 there was a partition of the 
joint property under the provisions of the 
U. P. Land Revenue Act, 1901. In making 
this partition the Revenue Court proceed- 
ed to deal with the family house as: well. 
According -to the partition proceedings 
the site of that portion of the house which 
was habitable at the time was allotted to 
thé plaintiff and in -the description of the 
site the superstructure standing thereon 
was also mentioned. The plaintiff seeks 
to recover possession of the allotted area 
together with the superstructure from the. 
hands of the defendants: G. 
: The Court of first instance gave the 
plaintiff a decree in terms of the prayer 
` in the plaint. The lower Appellate Court ~ 
".on appeal by the plaintiff has modified the 
decree of the Court of first instance by 
making a decree for joint. possession. 
“There is no objection by the defendants 
to this form of the decree but the plaint- 
"iff is altogether dissatisfied’ and seeks the 
` restoration, of the decree of the Court of 
“first instance. . 7 
I am unable to accede to the plaintiff's 
prayer: The action of the Court of revenue . 
in effecting the partition of 1925 must be 
deemed, in the absence of any evidence 
to the.contrary,.to have been according 
to law in the matter of house property. 
Ths provision of law under which, that 
Court could act is embodied in s..118 of 
the U. P. Land Revenue Act, 1901. Accord- 
ing to that-section I must: hold that the 
defendants, who are found by the Courts 
below to have been in actual occfipation 
of tlie family house, were left,in posses- 
sion thereof. by the Court of Revenue and 
` would ‘have ‘been liable to pay ground 
‘rent to the plaintiff had such rent been 
assessed by the same Court. That “the 
rent was not assessed does not, however, in 
any manner affectthe defendants’ right of 
'regidence. This they must be left to enjoy, 
and the plaintiff as the owner of the 
: site must seek his remedy according to 
‘law. The: conclusion at which I have 
reached is supported by .a Full Bench 
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edecision of the High Court at Allahabad 
in the case of*Sarup Lal v. Lala (1). No 
other point was urged at the hearing of 
the*appeal. 

The appeal fails andis dismissed with 


costa. 
Appeal dismissed. 


A.N. A. . p 
a Ind. Cas..589; 15 A. L. J. 757; 39 A. 707 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Civi, Revision No. 355 or 1926. 
June 28, 1927. 

Present :—Mr. Findlay, J. C. 
Musammat GUNIA. BAI—PIAINTIFF— 
APPLIOANT 
versus 
SHANKER RAO AND OTHERS— DEFENDANTS 


—Non-APPLICANTS. 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXIII, r. 1—Pauperism—Burden of proof— 
Order rejecting application to sue as pauper—Revi- 
sion, whether lies—Interference, when justifiable. 

The High Court can revise an order rejecting an 
at ton to be allowed to sue asa pauper. [p. 198, 
col, 2.) - 

Achal Singh v. D. B. Seth Jiwandas (2), Ramchandra 
v. Gajrabat (3), followed, 

. Shanker Ban v. Ram Dei (1), not followed. 

But the Court will interfere in this elass of cases 
only when there is some material’ irregularity or 
illegality, and even if the Revisional Court were 
inclined to take, on the evidence on record, a different 
view of the questions of fact involved, this cannot 
authorise an interference in revision, [ibid.] 

The onus of proving that a person applying to sue 
as a pauperis a pauper within the meaning of the 
Explanation tor. 1 of O. XXXIII of the Civil Pro- 


SU Code lies heavily on the applicant. [p. 199, 
col. 1 

Muhammad Husazim v. Ajudhia Prasad (4), not 
approved. 


Revision from an order of the Additional 
District Judge, Nagpur, dated the 2nd 
Beptember 1926 in Miscellaneous Judicial 
Case No. 52,0f 1924. 

Mr. M. R Bobde, for the Applicant. 

Messrs. W. R. Puranik, S. A. Ghadgay, 
for tbe Non-applicants. 

ORDER.—This is an application by 
Musammat Guniabai against an order of 
the Additional District Judge, Nagpur, 
rejecting her application to be allowed to 
sue as a pauper. Thesuitin question was 
ane for partition and the Court-fee ordi- 
narily payable would be Rs. 976-6. 

In the first place, an objection has been 
taken by the Pleader for non-applicants Nos. 
1, 3 and 4 to the effect that no revision lies 


GUNIA BAI Ù, 


SHANKER RAO. [104 1. C. 1927] 


in the case, and the decision in Shankar Ban 
v. Ram Dei (1) has been quoted in support 
of this position. For my own part, I fully 
concur, on the contrary, in the decision in 
Achal Singh v. D. B. Seth Jiwandas (2) as 
well'as in Ramchandra v. Gajrabai (3) decid- 
ed by Baker, J. O., and Prideaux, A. J.O., 
on 12th December, 1924. This Court, how- 
ever, will not interfere in this class of cases 
unless there is some material irregulartty 
or illegality in the lower Court’s procedure. 
Even if this Court, on the evidence in ques- 
tion, were itself disposed to take a different 
view of questions of fact involved, this can- 
not authorise interferencein revision. On 
this view of matters only two questions, 
which, by any stretch of reasoning may be 
deemed to raise legal points,can be said to 
arise in the present case, 

It has, first of all, been urged that the non- 
applicant Shankarrao was ordered in this 
case to produce a partition deed and failed 
todo so. It is clear from his evidence as 
N. A. W. No. 7 that his story in this con- 
nection is that he made a search for the deed 
of partition and could not find it. I have 
been asked by the applicant's Pleader to 
reject this story and to hold that the non- 
applicant Shankarráo has suppressed this 


- partition deed as well as to presume that, 


ifit had been produced, it would have 
supported the present applicant's story of 
her pauperiem. In ordinary circumstances, 
I should certainly have felt compelled to 
make some presumption in favour of the 
applicant inthis connection, but there are 
special facts in the evidence in the present 
case which, in my opinion, disentitle me ' 
from doing so. The non-applicant No. 2, 
Ramchandrarao, who is only a formal party 
and who is, indeed, alleged by other non- 
applicants to be behind the applicant in her 
present application and in the suit she de- 
sires to file, is obviously at loggerheads with 
the other non-applieants and, in particular, 
with Shankarrao. It is significant that 
Ramchandrarao did not go into the witness- 
box and Shankarrao's evidence goes to 
show that the deeds of partition were exe- 
cuted in duplicate, Ramchandrarao retain- 
ing one and Shankarrao the other. There is 
also other evidence which shows that the 
present applicant sides with and often re- 


(1) 94 Ind. Cas. 484, 48 A. 493; 24 A. L. J. 557; A. I. 
R. 1926 All. 446. ; 
(2) 75 Ind. Cas. 993; 19 N. L. R. 165; A. I. R. 1934 


Nag. 44. 
(3) 88 Ind. Cas, 157; A. I. R. 1925 Nag, 343. 
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sides with the' non-applicant’ Ramchand- 
Tarao. 
doubt but that, if she had "really been an- 
xious to "produce i in the evidence the deed 


of partition, ‘she could easily havé arrang: . 
: cheaply. 


ed for the production ofthe copy iu, Ram- 


ehandrarao's: possession. -In the circum-* 
stances of this case, therefore, Iam not pre- ` 


pared to draw any presumption against tlie 
eodtesting non-applicants from the fact 
that Shankarrao did not produce. the deed 
of partition in question. 


lhave also béen referred by the Pleadér ^ 


for the applicànt toa decision of Mahmood, 
J., in Muhammad Husain v.. Ajudhia Prasad 
(4). In that judgment, certain remarks are 
made which would tend to approve of a 


E peculiarly lenient standard of proof being 


laid down in the case:of aw applicant like 
the present who desires to file a'suit in 
forma pauperis. It is difficult to lay down 
any general rule in such a matter, but with 
all respect for the learned J udge i in ques- 
tion,it seems to me that, under the rules 


' contained in O. XXXIILof the Civil Pro- .- 


cedure Code, the onus of proving that a 
person isa pauper within the meanin of 
-explanation to r. 1 idem, clearly lies heavily 
on the applicant in: question. The non- 
applicants insuch a case are in no easy 
; position bscause what they have to prove is 
in reality a negative and it is no matter for 
them to prove the property in the applic- 
ant's possession, a matter of. which the 
latter must necessarily have special means 
of knowledge. In any event, I cannot, how- 
ever, see that the District Judge has in 
“any way erred legally in this connection. 
In a question of fact like the one we are 
, concerned with in the present case, many of 
the conclusions must. necessarily be largely 


arrived at on the inferences arising naturally ` 
from the evidence, In thisconnection I agree | 


with the Judge of the lower Court that “the 
oralevidence produced in support of the 
applicant is far from satisfactory. On the 
other hand, the. non-applicants have pro- 
duced oral evidence which goes to show 


ing, and I may add that the story of the 
sale of ornaments by the applicant strikes 
me as a very: cock. amd bull one. Con- 


| “sidering the applicant’s story and the posi- ' 


tion in life of her husband, all the pro- 
babilities are against the story of her alleg- 
ed pauperism and the present suit seems 


. (4) 10 A. 467: at. pr 410; A. Ws ‘N. (1888) 179; 6 Ind: 
Dec. (N. 8.) 313. i , | $ 
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I have not, therefore, the slightest . 


that the applicant engages in money-lend- `° Sry 


provision ot s. 18 of the Limitation Act, 
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only one of a class: too common- in this 
country, where’a dishonest attempt is made 
by a person, who could easily find the Oourt- 
fee necessary, to file a suit as a pauper with, 
the mere object; of, so to speak, litigating 
"There is little to lose, and possi- 
bly much to gain by such an attempt. 7 

I can find no ground, therefore, which: 
would justify interference in- revision with 


the order of the lower Court and I -dismiss 


the present ‘application. :The applicant . 


‘must bear the non- -applicants Nos 1,3 and 


4's costs, Costs in the lower Court as 
already ordered. There will be only oneset . 
of Pleader's fees which I fix at Rs. 50. Non- 
‘applicants Nos. 2 and 9 will bear costs in ` 
this Court. 


ANLA Application rejected, 


[j 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 206 
or 1926. . 
March 15, 1927. A 
Present: —Mr. J ustice ‘Mukerji and Mr, 
Justice Roy. 
MAHARAJ BAHADUR SINGH— 
APPELLANT 


versus 


'KARANI MAT RESPONDENT. 4 

Bengal Tenancy Act (VIII of 1885) s. 158—Rent: 
decree—Sale—A pplication to set aside sale—GSecond ' 
appeal—Revision—Suppression of notices—Inference 
of fraud—Knowledge of fraud—Burden - ‘of proof— 
Limitation Act (IX of: 1908), s. 18. 

An application to set aside a sale held in execution . 
of arent decree, was rejected by a Munsif who had’ 
final jurisdiction unders 153 of the Bengal Tenancy 
Act. On appeal, the District Judge reversed the order 
on the ground that notices under O. XXI, r. 66, had not 
been served and that there was gross understatement. 
of value and suppression of notices revealing deliber- 
ate.falsehood on the part of the,decree-holder: 

Held, (1) that no second appeal lay from the order ` 
of the District Judge; [p. 202, col. 1 

(2) that: upon the findings of the District Judge the 
order could' ins "i interfered with either in appeal 
ibi 

Kali Mandal v. Ramsarbaswar Chakravarti (D, 
Beni 'Madhab v. Biseswar (2), Arjun Das v. Qunendra. 
Nath Basu Mallik (3) and Nobin Chandra Chowdhury 
v. Bépin Chandra Roy (4), commented upon: . 

In proceedings to set aside.a sale if there has been 
wilful?süppressionof the sale notices an, inference 
might. be drawn to the effect that’ there was fraud; 
‘and, if fraud is established, then it is. for the decree- 
holder to establish that the petitioner had knowledge 
at a time which would disentitle him to avail of the 
ia.) 4 


200: | 


.Appeal with an ‘application, against 
“an order of the "District Judge, Rangpur, 
dated the 8th February, ‘1926, reversing 
: that'ef the Munsif, First Court, Rangpur, 
dated the 3rd July, 1925. - , 
(070. Dro 
` Urukramdas Chakravarti, 
lant. ] : : 
Babu Jitendra Kumar Sen Gupta, for the 


— Réspondent. Cu : 
oe JUDGMENT. 


‘Mukerji, 
proceedings held for setting aside a rent 
“ gale.. The application to set’ aside the sale 
. was dismissed by the Munsif. There was 
: an appeal preferred from this order to the 
District Judge and the learned Judge has 
ordered the sale to beset aside. From the 


order of the learned District Judge the' 


`, present appealhas been preferred by the 
decree-holder. An application under s. 115 
of the Code of Civil Procedure, directed 
against the said order, has also been filed 
on his behalf. The sale was held in execu- 
tion ofthe decree which had been obtain- 
ed ina suit for rent and the’ said decree 
as well as the order-refusing to set aride 
the sale were passed by a Munsif, who, it ia 
‘conceded; had final jurisdiction to:deal with 
‘the matter under s. 153 of the Bengal Ten- 
ancy Aet. e eS ey 
The first -ground that has been urged’ 
on behalf of the decree-holder is-to the 
‘effect that the order which was passed 
by the Munsif in the present ease was one 
from which no appeal lay. It has been 
contended on behalf of the respondent that 
the order iscovered by the Exception con- 
- tained in s. 153 as it decides a question relat- 
ingto titletoland or to someinterestin land 
as between parties having conflicting claims 
‘thereto; in other words, it has been urged 


'. that the question as to whether the sale 


should or should not be set aside is a 


question which relates to title to land or to- 


some, interest in land as between the 
. deeree-holder whois the auction-purchaser 
in the present case and the judgment- 
debtor on the other and that, therefore, 
the order is covered by this Exception. 
On behalf of the appellant it has been 


pointed out that by reason of the Ex- 


planation to s. 153 a question as to the 


regulárity of the proceedings in publish-, 


ing or conducting asale in execution of a 
decree for arrears of rent. is not a ques- 
tion relating to title to land or to some 
interest in land as between parties having 


MAHARAJ BAHADUR SINGH v. KARANI MAI, 


Naresh Chandra Sen Gupta and Babi. 
for the Appel- * 


J.-—This appeal arises out of. 


` Madhab v. Biseswar (2). 
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conflicting claims thereto. On behalf of 
the respondent, in support of the conten- 
tion. that an appeal did lie from the deci- 


“sion of the Munsif, reliance has been placed’ 


upon' the Full Bench decision of this Court 
in thé case of Kali Mandal v. Ramsarbas- ^ 
war Chakravarti.(1) In this case it was 
decided by a Full Bench of this Court, 
one ofthe learned Judges who sat in that 
Bench dissenting, that an order setting 
aside or declining to set aside .a sale in 
execution: of a decree for rent, the decree- 
holder being the purchaser, falls within 
the proviso to s. 153 of the Bengal. Tenancy 
Act, and is appealable although there 
could be no appeal from the decree in the 
Suiton accountof the prohibition contain- 
ed in that section. The, answer that is 
given on behalf of the appellant is that 
this decision is met by the Explanation 
which was subsequently introduced by 
8. 153 of the Bengal Tenancy Act to which 
I have already referred. The respondent 
relies upon certain decisions of this Court 
to which Ishall presently refer for estab- 
lishing the position that, notwithstanding 
the introduction of this Explanation, the 
effect of the aforesaid Full Bench decision 
has not been altogether nullified. The 
first case relied upon is that" of Beni 
This was a case : 
in which & question arose as to whether a 
sale held in execution of a decree for reut 
was to be set aside on the ground that 
the judgment debtor had applied for set- 
ting it asjde after-making the necessary 
deposit in compliance with the provisions 
of s. 174 of the Bengal Tenancy Act. In 
deciding this case the learned Judges observ- 
ed thus: ' “The Explanation provides that 
a questionas tothe regularity ofthe proceed- 
ings in publishing or conducting a sale 
in execution of a decree for arrears of 
rent is not a question relating to title to. 
land or to some interest in land as between 
parties having conflicting claims thereto. 
In the case before us, no question arises as 
to the regularity of the proceedings in pub- 
lishing or condueting the sale. The ques- 
tion raised is. whetherthe judgment.debtor 
has complied with the requirements of 
s. 174 for reversal of the sale: We are, , 
therefore, of opinion that the case is not 
covered by the Explanation and that the 
rule laid down is Kali Mandal v. Ram- 


(1) 32 0.957; 1 O. L. J. 476: 9 O. W. N. 721. 
m 15 Ind. Oas. 436; 170. W. N. 84; 16 O. L. J.- 
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sarbaswar Chakravarti (1) goverms: the 
matter." Itwill be seen that the -ground 
upon which the sale was sought.to- be set 
aside. in that'case was not one which 
ean be said to relate to the regularity of 
the proceedings: in publishing or con- 
dueting the sale' but that something 
had been done after the sale was over, 
which under the law, entitled the judg- 
ment-debtor to claim that the sale should 
be set.aside. The next ease that has been 

2referred to in this connection is that of 


Arjun Das v." Gunendra Nath Basu Mallik - 


(3. In that case a sale was sought to be 
set aside under s. 47 and O. XXI, r. 90 
of the Oode of Civil Procedure and one 
of the grounds of irregularity alleged in 
the- case was that there was- no proper 
service of notice under O. XXI, r. 22 of 
the Code. The Oourt of first instance in 
that caserefused to set aside the sale and 
that order was upheld on-appsal by thé 
District Judge. Fromthe decision of the 
District Judge in-that case an application 
in revision had been. filed . before this 
Oourt and in dealing with that application 


the learned Judges observed: "We may, 


finally add that although the application 
must b3-deemed to have been made under 
s 47 ofthe Code of 1908, a second appeal 
may at first sight seem barred under s. 153, 


Bengal Tenancy Act, as the claim in thissuit . 
for rent was under Rs, 100; but a second” 


appeal does apparently lie in this ease on the 
authority of thedecision of the Full Beneh ia 


Kali Mandal v. Ra msarbaswar Chakraverti ' 


(1) the effect of which, as explained 1n Beni 


Madhab v. Biseswar (2) has not been com- , 


pletely nullified by the Explanation added 
to s. 153.” With the utmost deference to 
the learned Judges, I must say I- do not 
find anything that was sad 
Madhab v. Biseswor (21 as supporting the 
view that the learned Judgestook: Ifthe 
question that arose under O. XXI, r. 22, 
is not a question relating tothe regularity 
of proceedings in publishing or conduet- 
ing thesale, it isnot within the Explana- 
tion, but as a question under s.47, Civil 
"Procedure Code. I find it extremely diffi- 
cult to regard it asa question relating to 
title to land. orto some interest in land as 
‘between parties having conflicting claims 
therato. 
attention has been drawn is the case of 


off) 97 124, Ons, 294; 18 0, W.N. 1368; 20. O. L. J. 
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‘Nobin Chandra Chowdhury v. Bepin Chandra . 


in Beni ' 


-gider the question. 
', have taken of the matter I donot propose 


The third decision to which our: 
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Roy (4) in’ which one of'the learned Judges 
expressed an opinion that the question as to 
fraud in publishing or ‘conducting a sale 


‘is nobeovéred by the Explanation tó s. 153 


of the Bengal Tenancy Act and that? the 
Explanation only applies to cases wherd 
there is. a question ofirregularity in pub- 
lishing or conducting a sale. This view 
was not approved: by the’ other learned 
Judge who dealt withthe case and he pro- 
ceeded on, the footing that: when the 


‘Munsif had dismissed an application made 


more thanthirty days after the sale onthe 
ground that s. 18 of the-Limitation Act 
could'not- be availed of .by the petitioner 
that was nota finding upon a question as 
to the irregularity of the proceeding in 
publishing or conducting a sale and the 
Explanation tos. 193 of the Bengal Tenancy 
Act consequently did not apply. With 
the greafest respect to both the learned 
Judges, I am: unable to agree in the view 
that was taken by either of them. I am 
not prepared to accede .to the proposition 
that fraud in publishing or conducting 
a sale is meant to be kept separate from 
irregularities inthe publication or conduct: 
thereof'for the purpose of the Explanation 
to s. 153 of the Bengal Tenancy Act nor 
am I able to subscribe to the proposition 
that because the Explanation to, s; 153 


'does not ‘cover the case of decision on 


the question of limitation, the said deci- 
sion, therefore, necessarily amounts to a 
decision on a question of title or conflict- 
ing claims as between the decree-holder: 
and the judgment-debtor. Personally I 
do not feel pressed by these decisions and 


I. am inclined to takethe view that in a 


case like this no appeal lay from the decies ` 
sion of the learned Munsif; and if: the' 
Fall Bench has really decided otherwise, 
it will, perhaps, on a proper occasion be 
necessary for a much -larger Bench to con- 
In the view dhat I 


to pursue the discussion any further be- 
cause I am.of opinion that whether an 
appeal did lie to the District Judge or nof 


the-appellant is not entitled to any relief 


at our hands: If no-appeal lay from the 
decision of the .Munsif then having 


‘regard ‘to -the- facts to which I shall 
' presently refer we shall not be -justifi 


ed insetling aside the order of the Dis- 
(4) 29 Ind. Cas. 308; 22 O - L. 4.244; 18 O. W.N. 
953. i : I : ' 
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. trict Judge in the exercise of our powers 
under s. 119 of the Code of Civil Pro- 
cedure. If an appeal did lie to the District 
Judge then there is a second appeal to 
this Court and possibly also as has been 
held in some cases, if no appeal lay to 
*him an appeal lies from his decision to this 

` Court. On such an appeal it is possible 
to interfere with his findings on the facts. 
The learned Munsif found in the case that 
the evidence about service of writs of 
attachment and sale proclamation was very 
meagre and that the price fetched at 
the sale was grossly inadequate and the 
value was grossly mis-stated in the sale 
proclamation. Though he came to this 
finding he dismissed the application to 
set aside the sale on the ground that it 
was barred by limitation. On the ques- 
tion of limitation the learned Munsif appears 
to have taken a wrong view ashe did not 

_ take into account -the principle that if 
there has been wilful suppression of the 
sale notices an inferencé might be drawn 
to the effect that there was fraud: and if 
fraud was established then it was for the 
decree-holder to establish that the petitioner 
had knowledge at a time which would 
disentitle him to avail of the provision of 
s. 18 ofthe Limitation Act. The learned 
District Judge's findings are to the effect 
that there are indications to show that a 


decree was obtained against a dead man, 


and that the execution proceedings were 
certainly started against a dead man. As 
regards service of notices under O. XXI, 
r. 22 and O.XXI, r. 66, the learned Judge 


has found that there was no proper service. 


of these.notices. He has recorded a fiand- 
ing to the effect that the gross under- 
statement of value in the sale proclama- 
tion: and suppression of the notices 
reveal a deliberate falsehood on the 
part of the decree-holder. These find- 
ingsare proof against appeal as well as 
revision. e 

In this view of the matter the appeal must 
be dismissed with costs, hearing-fee being 
assessed at two gold mohurs and the appli- 
eation in revision must be rejected. 

Roy, J.—I agree. 

A. N. A. Appeal dismissed : 

Application rejected, 
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AHORE HIGH COURT. 
“RSI APPEAL No. 3093 or 1922. 
_March 24, 1927. 
Present: —Mr. Justice Fforde and 
Mr, Justice Tek Chand. 
GURAN DITTA AND orHERS—DEFRNDANTS 
—APPELLANTS 
versus 
POKHAR RAM AND ANOTHER—PLAINTIFFS 
— RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 15, 16—Arbitration—Non-joinder of all parties 
in reference—Appeal from decree on award, whether 
lies—-Proper ‘procedure—Parties coming in and ob- 
jecting to award—Estoppel —Hindu Law—Manager— 
Power to refer. 

Parties to a reference cannot prefer an appeal from 
a decree passed in accordance with the award even 
though the validity of the reference itself is im- 
pugned:by. them on the ground that one of the parties 
uu suit had not joined in the reference [p.:204, 
eol. 1.] 

Their proper remedy is to take proceedings to have 
the award set aside by the Court which made the 
reference, under para. 15 of Sch. II of the Civil Pro- 
cedure Code. [ibid.] 

Persons who apply to be made parties toa suit at 
atime when the objections toan award made on a 
reference in the suit are under consideration, and: 
who file objections to the award as if they had been 
parties to the award and to the arbitration proceed- 

‘ings atan earlier stage of the litigation must be 
deemed to have submitted themselves to the arbitra- 
tion proceedings and placed themselves in the same 
position in which ,they would have been, had they 
been parties to the suit from its very commencement. 
They cannot subsequently be permitted to turn 
round and urge that they are not bound by the result 
of the decision of the Court on the objections raised 
by them and claim a right of appeal from the decision. 
[p. 204, col. 2] 

A reference to arbitration made by the manager of 
a joint Hindu family consisting of himself and kis 
sons is binding upon the sons unless the latter can 
show that the father’s act was tainted with fraud or 
collusion: or was otherwise done in bad faith. [p. 205, 
eol. 1.] 

First appeal from a decree of the 
Senior Sub-Judge, Montgomery, dated the 
23rd August 1922. 

Dr. Shuja-ud-Din and Mr. Anant Ram 
Khosla, for the Apnellants. 

Messrs. Ram Chand Manchanda and 
Jagan Nath Malhotra, for the Respondents. 


JUDGMENT. 

Tek Chand, J.—On the 16th of No- 
vember, 1917, one Hoshnak Rai, purport- 
ing to be the agent of one Ladha Ram 
executed a sale-deed in respect of the pro- 
perty in suit in favour of Khushal Mal, 
Mahtab Mal and Maghar Mal. It appears 
that Ladha Ram died shortly afterwards 
without delivering possession of the land 
to the vendees. On the lst of December, 
1920, the vendees instituted the suit out 
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of which this appeal has arisen, eagainst 
Guran Ditta and Pokhar Das (sons of Ladha 
Ram) and Hoshnak Rai for possession of 
tbe land sold. The principal defence put 
forward by defendants Nos. 1 and 2 was 
that Hoshnak Rai had not been properly 
authorised by Ladha Ram to effect the sale, 
which was not binding upon Ladha Ram, 
or, aftar his death, on his sons, 

A number of issues was framed and both 
parties were given opportunity to produce 
evidence in support oftheir respective con- 
tentions. After this had been done and 
when the case was ripe for arguments, an 
application was filed on the 20th of Feb- 
ruary, 1922, signed by Mahtab Mal and 
Pokhar Das brother of Khushal Mal (who 
had died in the meantime), plaintiffs, and 
Guran Ditta and Pokhar Das, defendants, 
praying that the whole dispute be referred 
to the sole arbitration of one Lala Anup 
Chand, Pleader. Naghar Mal plaintiff was 
absent and did not sign this application 
but it was stated by Pokhar Das plaintiff 
that he was responsible for him. The 
application was also signed by Lala Radha 
Kishen, Pleader, who represented all the 
plaintiffs (inelading Maghar Mal) and by 
Pandit Daulat Ram, Plesder for the con- 
testing defendants. This application was 
granted by the Court and an order was 
passed referring the dispute to the arbitra- 
tion of Lala Anup Chand. It appears that 
all the parties appeared before the arbitra- 
tor aad led a certain amount of evidence 
before him. On the 23rd March, 1922, the 
arbitrator gave an award holding*that the 
sale in question was effected by Hoshnak 
Rai, as the duly authorised agent of Ladha 
Ram and was binding on the defendants 
Nos. Land2 and that the plaintiffs were 
entitled to a decree for possession against 
them. 

On the lst of April 1922, defendants 
Nos Land 2 filed lengthy objections against 
this award, most of which attacked it on 
its merits. It wasalso urged that the ap- 
pointment of the arbitrator was bad inas- 
much as Maghar Mal plaintiff had not sigo- 
ed the application for reference to arbitra- 
tion and also that the arbitrator was a 
member of the brotherhood of Hoshnak Rai 
and was also his relation and that he had 
given his award as a result of partiality. 
The defendants called no evidence to sup- 
port these objections, but the Court, of its 
own accord, ordered that the arbitrator 
should be summoned for examination in 


GURAN DITTA V. POKHAR RAM. 


203 


Court. After several adjournments tha 
arbitrator appeared on the, 26th of June, 
1922, but the defendants expressed no desire 
to examine him. On the other hand, on 
that date an application was filed by the 
sons of defendants Nos. 1 and 2, who are 
appellants Nos. 3 to 7 before us, that as 
the property in suit was joint Hindu family 
property and Ladha Ram was not the sole 
owner of it,therefore, the applicants being 
interested in it, ought to be impleaded as 
parties to the proceedings before the Court. 
This application was granted by the Court 
the same day and these newly impleaded 
defendants filed a lengthy jawab dawa on 
the 19th of July,1922. The arbitrator was 
summoned and heagain appeared in Court 
on the 9th of August, 1922, but on this 
occasion also the defendants took no steps 
to examine him with regard to their objec- 
tions as to partiality or the alleged irregu- 
larities in the conduct of proceedings before 
him, nor did they make any attempt to 
substantiate their allegations either by 
going themselves into the witness box or by 
any other means. On the other hand, on 
this date, their sons who had, as stated 
already, been impleaded as defendants Nos. 
3to7, filed objections against the award 
alleging that the award was “ineffectual 
and unacceptable against them” and imput- 
ing misconduct and partiality to thearbi- , 
trator. They, however, took no steps to 
substantiate these objections, and the 
Court, onthe 23rd August, 1922, passed 
adecree in accordance with the award 
against all the defendants except Hoshnak 
Rai whom the arbitrator had exonerated and 
against whom the case had in the meantime 
been withdrawn by the plaintiffs. 


Against this decree of the learned Sub- 
ordinate Judge, which was passed in áccord- 


.ance with thé award, a first appeal has. 


been preferred by defendants Nos. lto 7 
to this Court. The first question to be 
decided is whether an appeal fs competent 
at allin view of the express provisions 
of Bch.Il, para. 16, of the Code of Civil 
Procedure, cl (2) of which lays down that. 

“No appeal shall lie from a decree passed 
in accordance with the awardexcept in so far 
as the decree is in excess of, or not in accord- 
ance with, the award. 


“It is contended by Dr. Shuja-ud-Dm 
that defendants Nos. 1 and 2 who were ad- 
mittedly parties to the reference have got 
aright to prefer this appeal because the 


|. the^words “being otherwise' invalid." 
view. of this amendment tbe ruling -under - 
the. old Code which laid down that an. 
` appeal lay against a decree passed in - 


"v 904 


award in this case was void ab initio in-- 


~ = 'asmuch as the application -for reference 


had not been signed by one of ‘the plaint- 
iffs,Maghar Mal. 
if the. application was defective, on the 


^. ground that Maghar.Mal plaintiff had not - 


signed it, and it is to be supposed that 
‘the award was for that reason invalid, it- 
is quite clear that the remedy of defendants 
Nos. 1 and 2 was by. taking proceedings 
to have the award set aside by the Courts 
which had made the reference, under 
para. 15: of the Second Schedule, in which 
8, 521 of the former Code has been re- 
- enacted with the addition in cl. (c) s 
n 


accordance with an invalid award must 


be ‘considered to have become. obsolete. | 


This is a proposition which is too well 
established to require an elaborate discus- 
sion. Reference may, however, be made to 
Hari' Shankar v. Ram .Pyari (1), ‘Gulab 
‘Khatun v: Chaudhri (2) and Nidamurthi 
Krishnamurthy v. Gargiparthi Ganapathil- 
ingam (3) which cover ‘the -pointfully. It 


must, therefore, be held that no.appeal was: 


competent on behalf of defendants Nos. 1 
and 2.- : n NT 

. Tamvalso of opinion that on. the. merits 
this objection is devoid of all force. 


` the reference to arbitration was made, nor 
- did he actually sign the application for: 
reference, but the Pleader, who was conduct- 
ing the caseon his bebalf ‘and. who had 
“been specially. &uthorised in the. vakalat- 
nama to refer the suit to arbitration, had 


..  aetually affixéd his signature to the appli- 


cation and it appears from the award 
that all the plaintiffs had appeared before 
the arbitrator during the proceedings. It 
- must, therefore, be held that Maghar Mal 
wasa party te the reference, or in any case, 


'* , had submitted to the jurisdiction of the ar- 


bitrator. Moreover, it is significant that it 


is not Maghar Mal or any of the other. 


- plaintiffs who is impeaching the award on 
this ground. The objection comes from the 
opposite ‘party and, in my opinion, it does 
- not lie in their mouths, to pick holes in 


(a) 74 Ind. Cas. 834; 45 A. 441; 21 A. L. J..326; A. Is 


R. 1s All. £02. ] 
. (2) 32 Ind. Cas.250; 99 P.R. 1915; 207 P."W: R, 


1915. - 
: (3) 25 Ind. Oas. 583; (1914) M. W. N.-865. 
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In the first place, even : 


No: 
doubt Maghar Mal was not present when. 
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the award on this score., .I would, therefore, 
hold that no appeal lies on behalf of defend- 
ants Nos. 1 and Z.. BH mk 

Dr. Shuja-ud-Din, however, argued that 
the'case of the other deféndants Nos. 3 to 7 


‘stands on a different footing inasmuch. as 
- they were not originally parties to the suit 


and were not on the record either .at the 


-time when the reference was made, or when 


tbe award was filed in Court, He therefore, 
urges that the decree of the lawer Court, 
which was passed against all the defendants 
including these persons, must be held to be 
“notin accordance with or in excess of 
the award” and for this reason an appeal is 
competent on their behalf. It must, how- 
ever, be borne in mind that these defendants 
themselves applied to be made parties to 
the proceedings-in Court at a time when 
the objections to the award. were under con- 
sideration, and having succeeded in having 
their application granted, they filed .detail- . 
ed objection against the award in the same 
manner as if they had been parties to the 
suit and to the arbitration proceedings at 
an earlierstage of the litigation. In my 
Opinion, by making this application and 
fifing these objections and: by the whole 
course of their conduct they must be deem- 
ed to have submitted themselves to the ar- 


` bitration proceedings and placed themselves 


in the same position in which they. would: 
have been, had they been parties, to the 
suit from its commencement, "They cannot 
now be permitted to turn round and re- 
pudiate their previous conduct and urge. 
that they *are not bound by the result of the 
decision of the Court on the objections rais- 
ed by them. I would, therefore, hold that 
x appeal lies on behalf of these def«ndants 
also. “ 

I may further mention, that there is no 
Substance, in the merits of their appeal in- 


'asmuch as they base their claim on their 


being members of a joint Hindu family 
with thier respective fathers .defendants 
Nos. I and 2 and as such they are bound by - 
the acts of the latter. Strictly speaking, it 
was not necessary.to implead them as de- 
fendants at all, as they were effectively re- 
presented by their fathers, and would have 
been bound by the result of the litigation :. 
see Sheo Shanker Ram v. Jaddo Kunwar (4). 
Moreover, it is quite clear that a reference 


(4) 24 Ind. Cas. 504; 36 A. 383; 411. A. 216;-18 C. 
W. N. 968; 16 M. L. T.175; (1914) M. W. N. 593: 1 
L. W. 645; 20 C. L. J. 282; 12 A. Li J. 1173; 16 Bom. 
L. R. 810 (P. C.). 
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to arbitration made by the manager of a 
joint Hindu family consisting of himself. 
and his‘sons ia binding upon the sons unless 
the latter can show that the father’s act was 
tainted with fraud or collusion or was other- 
wise done in bad faith. In this connection 
reference may be made to Jagan .Nath v. 
Mannu Lal (5) and Dwarka Das v. Krishan 
Kishore (6). No such allegation of fraud or 
bad faith is made here. cu 

It remains now to examine-ground No. 5 of 
the memorandum of appeal. in which it was 
urged that Maghar Mal, one of the plaintiffs, 
had died while the proceedings were still. 
pending in the Court.below, i. e, in the 
interval after the filing of the award. and 


before the passing of the decree and that . 


the decree passed in his favouris a nullity. 
This matter does, not seem to have been 
brought tothe notice of the trial Court be- 


fore the passing of the decree and though'* 


this appeal was preferred on the 22nd of 
November, 1922, no affidavit has up to this 
day been filed whether Maghar Mal deceas- 
_ed left any heirs or legal representatives. 
` As thesale was ajointone in favour of the 
various. vendees, we think that his death 


under such- circumstances does not affect ; 


the decree of the lower Court in any way. 

' For the foregoing reasons, the appeal fails 

and I would dismiss it with costs. f 
Fforde, J.—I agree. : 

AN, A. E Appeal. dismissed. 

(5) 16 A. 231; A.W. N. (1894) 60; 8 Ind, Dec. (N. 8.) - 


NG) 6LInd. Cas, 628; 2 Lah, 114; 3 Lah, L.-J. 349. ` 
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Suit to recover possession of land 'from which a 
tenant has been unlawfully ejected’ within the mean- 
ing of-s. 139 (5) of the Chota ‘Nagpur Tenancy Act 
and is not, therefore, barred by s. 139 A of the Acts 
iscellaneous appeals from a decision of 


. the Additional Subordinate Judge, Parulia, 


dated the 3rd June, 1926, reversing that of 


the .Muasif, Raghunathpur, dated the 9th 


November, 1925 : 
The facts of the- case appear from the 
judgment of Dawson Miller, O. J. 
= Mr. S.C. Mazumdar, for the Appellant. 
"Mr. G; C. Mukerji, forthe Respondent. 


E lg JUDGMENT. 
Miller, C. d.—The facts of this case 


.as they appear from the judgment of the 


Munsif, and of thé Subordinate Judge. on 
appeal. are shortly as follows: The plaint- 
iff took settlement of certain lands from 
the Equitable Coal Company .in Mauza 
Nimlikuriin 1322 B. S. He remained in 
possession of the lands for about two years, 


Thereafter ‘being laid up with an attack of 


rheumatism he was compelled to leave the 


:loeality and go elsewhere in the interests 


of his health. He thereupon placed. the 


lands in- question in charge of the defend- 


ants to look after them on-his behalf and 
if necessary ‘to further his interests in 


‘the settlement operations which were about 


to take place. When he returned after 


' three years, the survey attestation had 
' already .taken place and the defendants 


had apparently. their own names : re- 


-corded in the Survey Record as tenants in 
“place of: the plaintiff. He thereupon de- 
- manded. recovery of the lands.but the 
. defendants.refused to. quit contending that 


the lands had been theirs.all along and that 


. the plaintiff was not and never had been 


" PATNA HIGH COURT. - 
MISCELLANEOUS. APPsALS Nos. 223 ro 225 
: .oF 1925. 
December 17, 1926. 
Present :—Sir Dawson Miller KT., 
Chief Justice, and Mr. Justice Adami 
BARA HAPAN. MANJ HI—DEFENDANT 
i APPELLANT- .— . 
7 ; versus. -> 
GOPI MANJHI—PLAINTIFÉ— 
wan, . RESPONDENT. g " 
Chota Nagpur. Tenancy Act (VI B.C.«.of 1908), 
ss. 139 (5), 199A—8Swit by tenant to recover land en- 
trusted to defendant—Civil Court, jurisdiction of— 
Unlawfully ejected}; meaning of. - ^ 
A suit by a tenant for recovery of possession of 
land which he had'.placed in the charge: of the 
defendants to be jooked after on bis” behalf is.not s, 


entitled to them. i = 
The learned Munsif of Raghunathpur 


., before whom the case..came for trial in 


November 1925 held that such a. suit was 


' barred by-reason of the provisions of s. 139 


(5) and 8. 139A of, the Ohota Nagpur 
Tenancy. Act. . The former. section provides 


' that. certain suits. and applications: shall 


v7] 


be cognizable by the Deputy Commissioner, . 


“and shall be instituted and tried or heard 


under. the provisions of the Act, and shall 
not be. cognizable in any other. Court, 
except as otherwise provided in the Act. 
airs suits there referred to include 
s. (0) °°. 

“All suits and applications’ to recover 
ihe occupancy or possession of any land 
from which a tenant,has, been unlawfully 


t 


in sub 
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*ejected by the landlord or any person 
claiming under or through the landlord”. 
< Segtion 139A provides that "No Court 
shall entertain any suit, concerning 
. any ematter in respect of which an 
application is cognizable by the Deputy 


- .' Commissioner under s. 139, and the deci-. 


sionofthe Deputy Commissioner on anysuch 
application shall, subject to the provisions 
of this Act relating to appeal, be final.” 
The learned Munsif considered that this 
was a case of ejectment within the mean- 
ing of s. 139 (5). 

The case then went on appeal to the 
Subordinate Judge. The learned Judge 
took the view that the suits referred to in 
sub-s. (5) of s. 139 were suits which 
claimed merely a right of possession and 
did not raise any question of title for the 
determination ofthe Court, His view ap- 
parently was that the suits referred to in 
‘the sub-section were possessory suits only, 
such as are mentioned in s, 9 of the Speci- 
fic Relief Act, that is to say, suits where 
possession alone is claimed apart altogether 
from any question of title. j 

In answer to that finding of the learned 
Subordinate Judge the defendants in appeal 
before this ,Court have referred to the. 
ease of Dhuplal Sahu v. Bhekha Mahto (1), 
a decision of a Division Bench of this 
Court. In that case the learned Judges 
are reported to have said that a suit in 
ejectment falling within s. 139 (5) ie 
nevertheless barred because it also seeks 
& declaration of title as well as delivery 
of possession of the-property. In that case 
_the ‘learned Judges considered thaf the 
decision on the question of title was mere- 
ly ancilliary to the main object of the suit, 
namely, possession of the land. We are 
told that there are other decisions of this 
Court which conflict with that decision. 
Whether that be so or not it is not neces- 
sary for us to determine, for, in my opinion, 
the suit in question is not one falling 
within s. 139 (5). It is not infact a suit 
for the recovery of possession of any land 
from which a tenant has been unlawfully 
ejected. The tenant in this case was never 
ejected at all. What he did was, being 
in possession of the land, he gave up pos- 
seasion voluntarily to the defendants. 
remained away for some years, then rè- 
turned and when he tried to get back 


(1) 96 Ind, Cas. 1036; (1926) Pat. 223; A, I. R. 1926 
Pat. 363, 7 P. L.-T. 870, 6 Pat. 64. e 
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posseesión the defendants refused to give 
it up. That,in my opinion, ie not a case 
of ejeetment. It follows that ihe result 
at which .the learned Subordinate Judge 
arrived was, in my opinion, the correct ` 
result. He was, therefore, justified in send- 
ing back the case to the Munsif to be 
tried upon the merits. This appeal will be 
dismissed with costs. . 

Miscellaneous Appeals Nos. 224 and 225 
of 1926 were put up to be heard together 
with this appeal. The facts in each case 
are similar and the judgment just deliver- 
ed will govern the other two appeals. 
There will be one set of costs. 

Adami, J.—I agree. 

ALN. A. Appeals dismissed, 


CALCUTTA HIGH. COURT. 
APPEAL FROM ORIGINAL DECRER No. 251 or 
1925. 
March 31, 1927. 

*Present :—Sir George Claus Rankin, Kr., 
Chief Justice, and Mr. Justice Majumdar. 
BEHARI LAL SEN—DzrENDANT— 

APPELLANT 


versus 
INDRA NARAYAN BANDOPADHYA 
AND CTHERS—PLAINTIFFS— 
RESPONDENTS. 

Mortgage—Co-mortgagors—Mortgagee's claim barred 
against some—Entire debt, whether ‘can be enforced 
against the rest—Right of co-mortgagor to contribution 
—Acquisition of interest by mortgagor after mortgage— 
Accretion—Transfer of Property Act (IV of 1882), 
ss. 48, 70. 

Where two or more persons jointly mortgage pro- 
perties stating that they are 'owned and possessed' 
by them, there is a representation on the part of each 
of them that any interest which is not in the others 
is in himself. [p. 208, col. 1.] 

The mere circumstance that a mortgagee's claim 
against some of the co-mortgagors is barred by limita- 
tion does not offer any defence to & co-mortgagor 
&gainst whom the mortgagee's claim is not barred 
where there is a covenant to pay not merely jointly 


` but jointly and severally. [ibzd.] 


Where one of several co-mortgagors has made 
himself individually responsible for the debt, a decree 
for the entire mortgage-debt may be passed against 
him even though the mortgagee’s claim is time- 
barred as against the other co-mortgagors. [p. 208, 
col. 2. ! 

he right of contribution is an independent equity 
which arises between co-mortgagors, and the mere 
circumstance that the mortgagee's claim was barred 
against some of the co-mortgagors is not an obstacle 
to a suit for contribution against them by a co- 
mortgagor who had to discharge the entire debt. [p, 
208, col, 2.] 
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Abraham Servai v. Raphial Muthirian ty, fol- 
lowed. 

The cause of action for.a suit for’ contribution, 
arises upon payment being made. [p. 208, col. 2.] 

Any enlargement of the mortgagor's interest in the 
mortgaged premises usually enures for the benefit of 
the mortgagee. ip. 209, col. 1.] 

Raja Kishendatt Ram v. Raja Mumtaz Ali Khan 
(3), Doe v. Pott (4), Ajudhia Prasad v. Man Singh (5), 
Shyama Charan Bhattacharjee v. Ananda Chandra 
Das (6), Deolie Chand v. Nirban Singh (7), Surja 
Narain Mandal v. Nanda Lal Sinha (8), Ajijuddin 
Sahib v. Sheik Budan Sahib (9), followed. 


Appeal against the decree of the Subordi- 
nate Judge, Birbhum, dated the 7th 
September, 1925. 

Mr. S. C. Bose, Babus Hira Lal Chakra- 
varti, Gopendra Nath Das and Satindra 
Nath Roy Chowdhury, for the Appellant. 

Mr Bankim Chandra Mukherjec, Babus 
Santimoy Majumdar and Hari Prosanna 
Mukherjee, for the Respondents. 


JUDGMENT. 

Rankin, C. J.—This is an appeal by the 
defendant No. 1 against a decree of the 
Subordinate Judga of Birbhum whereby 
a preliminary decree for sale on mortgage 
has been passed against the interest of 
defendant No. 1 in certain properties be-* 
longing to the defendants' family. The 
interest of the defendant No. 1 which by 
this decree has been made answerable for 
the mortgage money isa 5-12ths interest in 
the mortgaged properties. 

The position is this: There were two 
brothers belonging to the Dayabhaga 
School. One brother died leaving 3 sons, 
Beharf Lal Sen, defendant No. l» Tarini 
Ramen Sen defendant No. 2.and Bepin 
Behari Sen, Bepin died leaving Bahuballav 
Sen, defendant No. 3 and defendants Nos. 
5 and 6 who were minora. 'The other bro- 
ther when he died left a widow who was 
defendant No. 4and the mortgage trans- 


action was constituted by a registered. 


mortgage bond executed by Behari, Tarini 
and Bahuballav. That wasa document, 
dated the 24th June, 1908, and the form of 
the document ia this: that various family 
properties (which ineluded certain shares 
in properties) were scheduled to the deed: 
that thosethree persons were the borrow- 
ers putting forward all the family pro- 
pertics as belonging to themselves. It is 
stated that “as security for the satisfac- 
tion of the said amount we mortgage the 
Eemindary, putini and nishkar properties 
owned and possessed by us and described 
in the schedule below’. In my opinion, these 
$bree persons put themselves forward, each 
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of them representing to the mortgagee that 
he had whatever share or interest did not 
belong to the other two, The defendant 
No. 1, for example, must be taken as repre- 
senting that if there was any interest in 
that property beyond the interests of Tarini 
and Bahuballav it belonged to him. What 
has happened is that defendants Nos. 2 
and 3 madeno payment of interest on the 
mortgage. Consequently it has bsen found 
that so faras they are concerned the 1Z 
years' period of limitation protects them 
from a suit to enforce the security as bet- 
ween themselves and the mortgagee. De- 
fendant No. 1, however, did make certain 
payments and within a few days apparen- 
tly of the expiry of 12 years from the date 
of the last payment, the present suit was 
brought, namely, on the 24th November, 
1923. 

The first question raised is as to the right 
of the plaintiff against defendant No. 1. 
The Subordinate Judge has found several 
things against the plaintiff but the plaint- 
iff has not brought eny cross-objection and 
has not complained against those findings. 
He has found, for example, that the purpose 
for which the bond was taken was not one 
of necessity and that, therefore, the other 
members of the family who were no parties 
to the transaction cannot have their shares 
made answerable for the loan on the basis 
that the loan was obtained on their behalf 
by the karta of the family. The appellant 
says that it isnot right that upon his share 
in the mortgaged property the whole of 
the mortgage debt should be visited but 
that he should only be made to pay a 
rateable part of the debt. The second 
point is this. After the suit had been in; 
stituted, defendant No. 4 died and defend- 
ant No. l's sharein the property which 
previously was 1/6th became 5/12ths. He 
says that that acquisition of interest (how- 
ever it may be described) in this jnheritance 
which he obtained on the death of defend- 
ant No, 4 was not comprised in the mort- 
gage and cannot be madeanswerable for the 
mortgage money. à 

It makes a good deal of difference to 
the rights of the mortgagee if subsequent 
to the mortgage the various co-mortgagors 
have effected a partition of the mortgaged 
preperties between themselves. The mort» 
gagee in the case of any particular mort- 
gaged share would have tofollow the par- 
ticular allotment that was made to the 
mortgagor out ofthe family property, The 


x : " . y » f : 
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bound for the whole debt.” The case wher® 


7.508 


" ^ * first- thing that.one sees when.one reads’ 


_the pleadings and the issues in this, case 


*, is,.that there was’ no issue- raised. to the 


effect that the rights of-the parties ought 
to be determined in view ofa partition sub- 
'sequent to the mortgagedeed. In the written 
Statement originally . filed by defendant 
(No. 4 there was certain loose talk about peo- 
ple being and not being in joint mess. 
. The defendant No. has,. however, filed a 
written: statement of his own .after- the, 
.death of. defendant No. 4 and it.is impos- 
Bible to discover from what is alleged in 
that written statement any intelligible case 
“to. the effect that. at such and such , a date 
after the mortgage bond the parties made 
& partition of their properties by which 
' the defendant No. 1’s interest was limited 
to particular properties or allotments. The 
issues framed contain no such question. 
‘When the Judge came to deal with the 
-case he did so on the basis that the de- 
fendant No. 1 had stil got a 5-12th 
interest in the mortgaged property. I, there- 
: fore, put any question of partitionoüt of the 
. cage. 

The mere .circumstance that plaintiff's 
claim is statute barred’ as against the other 
defendants does not offer any defence to 

‘defendant No. lin view of the. cireumst- 
ances that.there is a covenant to pay not 
^. merely joint -but joint and several. There 
ean be no doubt, therefore, that. his debt 
was not released. Is there any reason 
why the whole of that debt should not be 
recovered from the share of defendant No. 
:]l. We have had ‘cited. to us certain deci- 


sions and the learned Judge.in his judg- 


ment mentions some observations made in 
the case of Mir Eusuff Ali Haji - v.. Pan- 
. chanan Chatterjee (1). Now,-the line of 
cases which has been relied. upon in this 
" appeal goes: upon this principle, that a 
^ mortgagee who has a security upon-two or 
. more propgrties which he knows to belong 

.to different persons cannot release his lien 
upon one 80 as to increase the burden-upon 
the other without: the. privity or consent 
. of the persons affected. ‘The Subordinate 

‘Judge points out that that line of cases 
is notat all applicable as between the ori- 
ginal parties to the mortgage and that “ib 
is .a firmly settled doctrine that,as between. 
the original parties, the release. of a part 
of the premises does not affect the lien of 
; the mortgagee upon the residue, which is 


' (1) 6 Ind. Cas, 842; 11 O. L. J. 639 at p. 647; 15 O 


-e W.N, 800, 


T 


others have a lien upon the remainder is 
different. It may be that the mortgagee 


has no right to release any portion of the’ 


mortgaged premises to the injury of the 
owners of.such liens, Whether the case 
of a mortgage debt becoming statute bar- 
red as against one of several co-mortgagors 
is the same as a release by the mortgagee 
of a portion of the mortgaged premises is 
a matter on which I reserve my opinion: 
Whether any subsequent incumbrancers 
from -one of several .co-mortgagors can pos- 
sibly say that a mortgagee's failure to en- 
force his mortgage within the time limited 
by the Limitation Act is. negligence or 


laches, or breach of any duty owed by the ' 


mortgagee to him is a serious question, to: 
say the least. But we are not concerned with 
that line of case at all. In the present case we 
are concerned with thistkat one of the three 
persons who claimed to be aco owner of a 
certain property and who made himself 
individually liable for the debt has had a 
decree. passed against him on the: basis 
that his share is responsible for the whole 
bf the debt. It has been suggested that 
this is wrong because the defendant No. I 
would: have great difficulty in getting 
any contribution from the other sharers, I 
fail to see that there is any difficulty in 
his way, if he discharges. his debt, to prevent 
his havinga right. to sue his oo-debtors 
even though it be true that the plaintiff 
could not succeed against the co-debtors 
directly. It was pointed outin the éase of 


Abraham .Servai v. Raphial Muthirian (2). 
that in.:such-cases the right of contribu-' 


tion is an independent equity which 
arises between the co-mortgagors and the 


mere circumstance that the plaintiff's right | 


is barred as against certain.of the mort- 
.gagors is not an obstacle to, a suit for 
contribution, nor is it possibleto maintain 
‘that the cause ofaction in a suit: for con- 
tribution would not arise upon pay ment 
being made, . f 

The only remaining question 
appeal is with reference to the additional 
share which came to defendant No: 1 upon 
the death of his aunt, defendant No. 4, 


in this 


That question hasbeen dealt with by the . 


learned Judge on the basis. of s. 43 of the 
Transfer of Property Aet. Section 43 of 
the Transfer of Property Aot is asfollows;— 
"Where a person erroneously represents 


(2)-27 Ind. Cas. 337; $9 M. 288; 27 M; L, J, 746; 16 ` 
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. that he is ‘authorised “to ‘transfer “certain 
immoveable property ‘and professes to 
transfer such property -for’ consideration, 
such transfer ‘shall, at the option of the 


‘transferee operate on any ‘interest which ~ 


‘the transferor may acquire in such property 
‘at anytime during which ‘the contract of 
transfer subsists.” That is one principle. 


e Another principle to be‘borne in mind is- 


‘the principle that any enlargement of 
‘the 


of the mortgagee. We have to consider whe- 


‘ther thelearned Judge has rightly subjected . 


‘to the mortgage the whole of the 5-12th 
interest. ‘In my judgment he has rightly 
done ‘so. It appears to me that as between 
the mortgagor and the mortgagee we have 
“to remember first that by the mortgage 
deed itself the defendant No. 1 claimed 
to be entitled to whatever interest was 
: not vested in his brothers Tarini and 
Bahuballav. There is a representation on the 
part of each of these three persons that 
“any interest which ‘is ‘not in the otker two 
isin himself.. But apart ‘from ‘that ‘we 
‘must 'considerthe principle which had been 
applied to India "on ‘the authority of the 
Privy Council ‘in the case:of Raja Kishen- 


dati Ram v. Raja Mumtaz-Ali Khan (3), 


where ‘it'was held ‘that English ‘Law ‘as 
Tegards this‘matter isfound in justice and 
;may -ba applied to an Indian mortgage. 
The Judicial Committee referred to Doe v. 


‘Pott (4), where a mortgagor being lord of 


a manor purchased certain ¢opyhold in- 
‘terests under the manor it was held'that 
` the éopy-hold interests enured to the benfit 
"of the mortgagee. Againin the case ‘of 
Ajudhia Prasad v Man Singh (3) there was 
.' à mortgage and’ a sub-mortgage. The 
. ‘mortgagee bought the equity of redemp- 
‘tion and-it was held ‘that that enured “to 
the benefit of the sub-mortgagee. The 


earliest case in which the principle ‘was 


applied was'the-ease of Shyama Charan 
‘Bhattacharjee v. Ananda Chandra Das’ (6) 


before Mr. Justice Tottenham and there is 


the furthér case of Deolie Chand v; Nirban 
Singh (7).l will referto two cases only. First 


(3) 5 C. 198; 5 O. L. R. 213; 6 I. A. 145; 4'Sar P, O. 
J. 17; 3 Suth. P.:0. J. 637; Rafique and Jackson's P. 
O. No. 58; 3 Ind. Jur 426; 3 Shome L. R. 1; 2 Ind. Deg, 
(x. 8.) 737 (P. C.). ; . 

(4) (1781) 2 Doug. 710;99 E. R. 452) 

(5) 23 A. 46: A.W. N. (1902) 170. 

(6) 30. W. N. 323, © D. 
tL 90. 253,4 G. L. R. 150; 2Ind, Dec. (x. g.) 
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mortgagor's interest in the mort-- 
' gaged premisesusually enures for the benefit © 4 K pi 
"^ decree but in that case the intérest of a 
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(8), where it ‘was held that, apart’ from any 
question of s. 111 of the Transfer of Property 
Act or from any question or merger, \ 
where A mortgaged a'chak-and subsequent- 
ly acquired the maurashi mokarari interest 
in the chak, the. purchase of the mokarar 
was an accession to'the mortgaged property 
under `s. 70 of the Transfer ‘of Property 
Act- The case of Ajijuddin Sahib v. Sheik 
Budan Sahib 9) was-even stronger because 
‘there the ‘acquisition took place after the 


Muhammadan lady who had covenanted very 
much in the same way as the defendant 
No. 1 has covenanted in the present case, 
was held bound by the mortgage in respect 
of that part of it to which she had 
become entitled on the death of one. of 
her children, that isto say,.the Court held 
that the share which she ‘had inherited 
since the date of the mortgage was bound. 
by the mortgage, In my judgment this is 
a casein which ‘the mortgagee is entitled 
to have recourse to the whole of the interest 
which in fact was possessed by detendant 
No.1 at the time thedecree was maue. 

1 think, therefore, that this appeal fails 


‘and must ‘be dismissed’ with costs to the. 


plaintiff-respondent, zo e 
Majumdar, J.—I agree. 
ʻA N, A, l ' Appeal dismissed, 
(B)-33 O. 1212. peas 

9 :18 M. 492;-6 Ind.. Deo. (x. '8.) 693, 





PATNA HIGH COURT. 
‘First APPEALS Nos. 60 AND 61 or 1923, 
January 21,1927. . 

Present; —Sir Dawson Miller, Kr., Ohief 
Justice and Mr. Justice Foster. 
SECRETARY or STATE For INDIA 
IN COUNOEL — PLATINTIPA—APPELLANT 


veraus n 
NISTARINI ANNIE MITTER— 
f DEFENDANT— RESPONDENT. 
Registration Act (XVI of 1908),-ss. 17 (1), 90 ¢ D (d) 
—Lease by Government, whether exempt from Tegis- 


"fration—Ürowmn deriving title from private owner, 


effect of—Crown ‘Grants Act (XV of 1895), s.9— 
Motive of Government, whether material—Transfer of 
Property Act (IV of 1882), s. 107. . 

“A lease of land by Government falls withih s. 90° 
(1) (di of the Registration Act'and is exempt from 


‘registration: [p. 211, col. 2. 


Section 90 (1) (d) of the Registration Act is not 
restricted in its operation ‘to eases of grants passing 
the «whole interes} of the Government but covers 


6. 

S 

, Émants or assignments by Government of any interest 
` Jn land. [p. 212, col.4.] : 


Hallingal M E Ly. Wi . E ai ui 
allingal Moosa ;Kutti v. Secretary of State for  tenaney was is its origin one for building 


India ©): followed. 

Munshi Lal v. Gopi Ballabh (1), dissented from. 

For the purposes of the said section the source 

from whith the Orown derives its interest in the 
land8 is immaterial. [ibid.] : 
' Leases granted by Government are outside the 
operation of the Transfer of Propérty Act, and s. 107 
of: the Aét is,. consequently, inapplicable to such 
leases. [ibid.] p 

The language of the Orown Grants Act is clear 

` -and'unambiguous and leaves no room for any distinc- 


tion in this respect between ‘grants by virtue of pre- . 


rogative rights and grants made as a mercantile trans-' 
action for profit. [p 212, col. 2 p. 213, col. 1.] 


First appeals from a decision of the Sub- 
ordinate Judge, Hazaribagh, dated the 25th 
January, 1923, 


FACTS.—The plaintiff's case, was that 
before the year 1888, leases for building 
purposes of certain lands constituting a 
Government khas mahal were granted to 
several tenants, including the predecessors- 
in-interest of the defendant. The rent was 
» liable to periodical revision.at intervals of 

about 15 years when fresh settlements’ 

were made by Government, The -lease 
originally granted to the defendant's pre- 

decessors was & verbal lease, but in 1888 a 
. fresh settlement took place, .the rent was 

revised, and a written lease was grant- 

ed. In 1903 `a, further settlement was 

made; the rent being enhanced and ‘a 
. new written lease being granted. At the 

last settlement, which was about the year 

1918, the Goverument again purported to 

make a fresh settlement and called upon 

the defendant's fatherto pay an enhanced 
. rent. The defendant's father who was then: 
jn possession of the property comprised in 
the present suit, upon being asked to take 

a new lease and execute a kabuliyat-on the 

revised terms, refused to do so. In Sep- 

tember, 1920, à notice was served upon the 
defendant to execute a kabuliyat on the 
terms proposed, or to give up possession. 

The defendant. failed to execute .a new 

kabulijat or to give up possession and the 

present suit ‘was accordingly instituted 
. against the defendant for ejectment. _ 
^. The leases alleged to have been granted 

to ‘the defendant's predecessors in 1888 

'and 1903 were not produced by her. . 

` The.plaintiff was also unable to produce 

the leases of 1488 and 1903 but sought to. 
prove the contents thereof by secondary 
evidence by producing the correspondence. 
entered into with the defendant's father, 


^c. Pa jhe particulars delivered by the appel- 


i 
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lant under 'O. VI, r. 5, of the Code of Civil 
Procedure, he admitted that the defendant's 


purposes but alleged that it was terminable, 
the period of each settlement being ap- 
parently until the next revision of the. set- 
tlement’ which ordinarily took place at 
intervals of about 15 years. It was also 


. admitted on his behalf that the written 


leases referred to were not registered. In. 
view of these admissions, and especially of 
the fact that the leases were not registered, 
a preliminary issue arose, namely, whether 


“in the absence of registration the plaintiff 


was entitled to rely upon the terms of the. 
lease and obtain a decree for ejectment. 

- It was held by the trial Court that leases 
of this nature could not be received in evi- 
dence as provided by 8: 49 of the Act, inas- 
much as they had to be registered under 
8. l7 of the Indian Registration Act and 
were not exempted from registration by 
8. 90.' The suit was accordingly dismissed 
and the plaintiff appealed. 

Sir Ali Imam (with him Messrs, Sultan 
Ahmad and L. N. Sinha), for the Appellant. 

` Babu Chakravarty (with him Babu B. C, 

De), for the Respondent. 
JUDGMENT. 
Miller, C. J.—(His Lordship. stated ` 


the facts and proceeded as follows):— 


: The determination of the question raised 
in this appeal dependa -primarily upon the 
construction of s. 90 of the Indian Registra- 
tion Act coupled with ss, 17 and 49. The 
Act in force when the last lease of 1903 ig 
alleged to have been granted was the Indian 
Registration Act of 1877, but the sections 
in question do not differ in any material 
particular from the corresponding seciions 
of the present Act of 1908. Under s. 17 (1) 
of the Act four classes of dccuments are . 
required to be registered, namely, : 

ta) instruments of gift ofimmoveable pro- 


` perty; 


(b) other non-testamentary instruments 
which purport or operate to creat, declare, 
assign, limit or extinguish, wbetber in pre- 
sentor in future, any right, title or interest, 
whether vested or contingent, of the value . 
of one bundred.rupees aud upwards, to or 
in immoveable property; . . 

(c) non-testamentary instruments which 
acknowledge the receipt or payment of any 
consideration on account of the- creation, 
declaration, assignment, limitation or ex- 
eon of any auch right, title or interest; 
Ana . 2 j 
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“the appellant to-enter; I shall deal withe | : 


(d) leases of immoveable property from 
year to year, or forany term exceeding one 
year, or reserving a yearly rent. 

We are directly concerned only with the 
fourth class. By sub-s (2) it is provided that 

“Nothing in clauses (b) and (c) of sub-s. 
(1) applies to"— f 

Various classes of documents including 

C(vii) any grant of immoveable property 
by Government." ' 

This ;would not affect leases which come 
under clause (d) of sub-s. (1). Tor their ex- 
emption, if any, we must look to s. 90. 

By s. 49 it is provided that no document 


required by s. 17 to be registered shall 
(a) affect any immoveable property com- : 


prised therein or............ 
(e) be received 


it has been registered. 


as evidence of any trans- . 
‘action affecting such rroperty......... unless 


Section 90 (1), however, exempts from re- . 


gistration, inter alia, by cl. (d), 
“sanads, inam title-deeds and other docu- 


ments purporting to be or to evidence grants '. 


or assignments by Government of land or 
of any interest in land." 


Tne main question in this appeal is wite- : | 
- the fact that whereas grants of immoveable 


ther the lease relied on comes within the 
above exemption, for, if not, then neither 
the document itself nor secondary evidence 
of its contents can be admitted in evidence. 


.The trial Court held that the lease was not 
.exempted from registration under 8. 


‘OT 


these three points in their ixfverse order. v 

As I read the amended.plaint, the cause 
of action is, the expiry of the existing Itase 
and the refusal of the defendant to quit on 
receiving notice to do so, although there is 
an admission that she may remain inif she 
will take a fresh lease upon the terms- pro- 
posed by the appellant. Although the learn- 
ed Judge's criticism of the plaint is not 
altogether without foundation I think that, 
on the whole, the facts alleged therein 
sufficiently indicate a cause of action found- 
ed on the termination of the lease and re- 
fusal to comply with the notice to suit. | 

In Munshi Lal's case (1) relied upon- by 

the learned Judge of the trial Court, it was 
held that the concluding words of s. 9J (1) 
(d) of the Indian Registration Act included 
only such documents as were ejusdem 
generis with sanads or inam title-deeds 
and that a lease fora term of years, or ye- 


. serving a yearly rent, although granted by 


Government, did not come within the. ¢x- 
einption., In arriving at this conclusion : 
the learned Judges of the Allahabad -High 
Court appear to have been influenced. by 


property by Government -were expressly 
exempted from registration by. the- second 


. sub-section of s. 17 this exemption was ‘re- 


90 . 


upon two grounds, (l) that the interest of. 


the Secretary of State in the property being 
a mukarrari interest acquired «from the 
Ramgarh Raj, he could notin law claim a 
higher status in respect of the villages than 
a- private person could have claimed under 
a grant of the same nature,and, (2) that the 


. exempting clause relied on in s. JU. must be 


construed by reference to the ejusdem 
generis rule as laid downin Munshi Lal v. 
Gopi Ballabh (1), and that the lease in 
question did not.come within the letter or 
spirit of the exemption when construed on 
the principle enunciated in that case. It 
would also appear from the judgment of the 
learned Additional Suoordinate Judge, al- 
though it is not clear that he based his 
decision upon it, that he considered that the 


ground alleged in the plaint as giving rise 


stricted to the documents enumerated in 
cla. (b) - and: (c) of the first sub-section 
ofs: 17 and did not apply to those mention- 
ed in cl. (d), namely, leases : of immoye- 
able: property. They inferred from- this 
that had it been the intention of the Legis- 
lature to exclude Government leases such 
intention would have found place in s.-17 
itself. With great respect to those learned : 
Judges, 1 hardly think that the inferencé-is 
a legitimate ‘one, for the documents en- - 


'umerated in cl. (a) of the first sub séc- 


tion as requiring registra itn, namely, in- 


‘struments of gift of immoveable property 


to the right of ejectment was not the expiry . 


by efflux of time of the lease, buta breach 
ofa covenantto take a fresh lease upon 
terms proposed by the appellant, the refusal. 
to do so amounting toa forfeiture entitling 


(1) 22 Ind. Gas, 933; 36 A. 176; 12 A, Li J. 219; 


are also excluded from the exemption of 
Government grants in the second sub- sec- 
tion which is expressly confined to the 
documents mentioned in cls. (b) .and 
(c). On turning tos 90 itis clear that gifts 
ofimmoveable property would be inckuded 


‘under the words “sanads and tnam title- 


deeds.” It could not have been the inten- 
tion, therefore, that the exemptions set opt 
in s. 90, so far as they relate to Government 
grants, should be coextensive only. with 
the exempliors contained in cl, (vii) of 
of gub,s. (2) of s, 1. 2 ey 


4,4 
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“dki contended, however, that’ the -ejus- 
dem generis rule should ‘be applied ‘in 


„construing cl. (d) of s. 90 (1). Jt is not 


“easy to formulate a genus to which sahads 


~ _ to say 


and {nam -title-deeds would belong ‘and 
which at the ‘same time-would exclude 
‘grants of a leasehold interest; and the at- 


‘tempts of the learned Counsel for ‘the 


‘défendant:to define the genus which would 
‘include the oné‘and éxclüde the othér hava 
“not: been very successful, Tt was suggésted 


‘that'it should be estrióted to cases in. 


. which the grant passed the whole interest 
‘of the grantor without reservation, that ‘is 

without retaining ‘the Teversion or 
feserving a'réht.' But Ičan see no reason 
why thé word “sanda” should not apply to 


„à grant subject to ‘conditions which ‘form 


 'Av&s considered and dissented 


e tér Inaris which, as the 
Wordimplies,gre in the natuié of a gift 
are. prevalént.I believe in Bombay and 


‘the consideration fór'its continuance such 


" Miinshi'Lal’s case (1), ‘above referred to, 
from by the 
‘Madra8 High Court in -Hallingal Moosa 
Kutti'v. Secretary of State for India (2). 
In that case the Court considered that 


‘there was no-ground forimputing to the: 


- Legislature a restricted scopeof the opeta- 


tion of s. 0 (1) (d) and further, even apply- 
ing the ejusdem -generis rule, they were not 
satisfied that alésse of land was not of 


. the same character às a 'sdnad. Of the 


. two casés I think that ‘of the Madras High 


to me that (Le ‘Worcs 


B ‘other documents 
(9) E3 Ind Ces: udi; 43 M 65; 


37 M, L, J, 332, 


4 


‘Court is to'be preferred, "Moreover it seems-- 


. 
‘ 


Siokktabi of Stafi tok mbia v, wistanant annii mitar, [1041 O, 1920 


purporting to be or to evidence grants or 
assignments by Government of. land or 
any interest. in land” are not words of 
Buch general importin themselves as. to 
afford any scope for the application of the 
rule. They afford in themselves a precise 
definition of the classes of documenta which 
I think it was intended to exempt and I 
can see no reason for 
operation to a class of documents which has 
not been satisfactorily defined." In my 
‘opinion the lease ‘or leases in ' question 
were exempt from registration “and it is 
open to the appellant to prove the same 
or, if the circumstances should warrant 
it, to adduce Secondary evidence of their 
contents. 
As to the other ground upon which the 
learned Additional Subordinate Juge based 
his decision no authority was referred to 
"ih support -of it, and I confess I am unable 
to see why a lease of Crown lands granted 
“by the Secretary of State, whilst acting 
under the powers conferred upon him by 
“Statute as the representative of the Crown, 
should be treated asa lease granted by'a 
-Private itdividual and, therefore, subject 
to registration. Norcan the source. from 
which ‘the Crown derives its interest in 
the lands, in my Opinion, have any bear- 
‘ing on the question for determination. 
Séction 107 -òf the Transfer: of Property 


‘Act was also: referred to by the learned . 


Counsel for the respondent in support of 
his contention in favour of registration. 
The section provides that a leaseof immove- 
&ble property from year to year, or for any 
term exceeding one year, or reserving 
a yéarly rent can be made only by a 
‘Tegistered instrument. But the Transfer 
of Property Act does not apply to any 
grant, or other transfer of land, or any 
‘interest therein made. by oron ‘behalf of 
the Crown in favour of any person whom- 
soever. This is the language of the Crown 
Grants Act (Act XV of 1895) and, in my 
opinion, it leaves no doubt that leases 
granted by the Orown are outside the 
operation of the Transfer of Property Act, 
‘It was argued’ that a distinction should 
be made ‘between grants by virtue of the 
prerogative. rights of the Crown and 
‘grants made as a mercantile transaction 
for -profit. If profit is to be ‘the distinc- 


not without instances of the 


exercise 
+ Of the royal -prerogative for- 


motives 


restricting their. 


tion, it might be answered that history is. 


[ 


of gain, as a study of the grants. ef 


[104 I. C, 1827]. ; 
monopolies under. the Tudor ang early 
Stuart monarchs will show, But apart 


from this, itis not, I think, permissible 
to construe the, Statute by reference’ to 


such aspeculative matter as the motives 


actuating the grant. The language. of 
the Crown Grants Actis clear and uham- 
biguous and affords no scope for such a 
distinotion, 
^ ‘Two other points were urged before us 
by the learned Counsel for the respond- 
ent. They botharise upon the pleadings,. 
Although in the plaint,as originally drafted, 
it may be gathered that the appellant's 
cause of action was the refusal of the 
defendant to comply with the notice to, 
quit or to accept-a’ new lease, pata. 13 


of the plaint was originally so drafted 


that it might be taken that the failure to, 


pay. a fair rate of rent was the: ground 
alleged for ejectment. ord. 
‘ingly applied and. was granted leave to 
py.dlleging in para. 13 
that the defendant has no right to continue 
in the, occupation of the holding without 
taking out a lease on terms and rates 
proposed by the ‘Government. It “was 
argued. before us that this amendment 
ought not to have been allowed, as it 
altered the cause of action originally. 
alleged. Icannot accept this argument. 
The refusal to comply -with ‘the notice to, 
quit was clearly indicated and relied on 
in the plaint at all times and, although 
there may have been some ambiguity in 
para. 13, 1 consider . that the- Court was 
‘fully empowered to allow the amendment 
of that paragraph under the provisions of 
O VI, r.17, of the’ Code Civil Procedure. 
The nature of the suit was in no way altered 
by the amendment nor was it shown that 
the defendant 
by it, ^"^ -— 


amend the plaint 


vag in any way prejudiced: 


‘The other point urged was that even now. 


since the amendment the plaint discloses 


no cause’ of action. Itis sufficient tosay . ` 


that, in my opinion, if the facts alleged, 
inthe plaint are proved the appellant is 
entitled to a decree. 


One other matter arises for consideration 


out of the decision of the trial Court. Even 
if.an unregistered. lease granted by Govern- 


ment cannot be relied ‘upon or tendered- 


in evidenca, then neither party could. 
refer to itin support cf their respective 
contentions. Itis not disputed that the 


property in suit belongs to’ the Govern- . 


ment as part of the, Government khagzmahal. 


` ABDUL AZIZ Y, DEORAO, . 


The appellant accord-. 


| D 
The defendant -olaims: fo, bs in possession 
as a tenant haviüg a perniadeüt tenure 
under Government. The. appellant. has 
served: her with notice tó«quit. In such 
circumstances, in the absence ofany evi- 


‘dence by the plaintiff as to.the nature of ' 


.the defendant's tenancy, the onus would. 


lie upon the defendant" to show that she 
.had a right to remiainin possession but 
tbis she. has at present not done, and she 
would probably have, some difficulty “in 


proving her “permanent right in’ the 


absence of tha lease or secondary evidence. 


of its contents. “The, 


learned ‘Judge of 
the trial- Court 


ought not, therefore, in my 


opinion, tó have disinissed ‘the suit. The. 


decreé appealed from will bé set, aside, 
with costs of the appeal and the case will 
bs remanded to the trial Oourt for hearing 
according. to law, the appellant, being 
allowed. to prove the. conténts. of the lease 
either by producingit ‘or, if the facts prov- 
ed. ‘permit, by sécondary evidence. "The 
alow: will abide thé ultimate ‘decision. © 
Before delivering this judgment Í sub- 


mitted, it to the late Mr. ‘Justice “Koster 
for consideration, and He réturned it to 


me with ‘a, noté that he ‘concurred, He 
was subsequently. taken ill and during 
“his last illness I delivered the judgment 
stating. before doing só that he agreed. As 
a. fit condition to sign it I asked the 
learned “Advocates appearing for the. 


parties whether they were willing to accept 


.the decision as that of the Oàdrt even 
assuming that Mr. Justice Foster’ should 


‘course they agreed. Mr. Justice. Koster 

died.on the 156 January, 1927, without 

being ablè to sign the judgment. TEN 
“ANA ^. Case rémanded. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SgoonD: CIVIL’ APPeaAL No. 391-B' og; 1929. 
` July 2; 1937. . 
‘Present :—Mr. Kotyal, A: J.G. . 
ABDUL AZIZ AND OTHERS— DEFENDANTS — 
| © = APPELLANTS) ^ 7007 a 
Versus, » 
AND OTHE&S—PLAINTIEES- 6 
RESPON VENTS. . ME 
Public road—Right of. public ta, conduct. religious 
procession with music, ioni 


“ DEORAO. 


1 
. b 


costs of the trial already heard in, the Court. 


-it was doubtful whether he would. be in- 


not recover and bé able to sign it. To this ` 


bor. e 
Sie 
The "publie have à right to conduct religious’ pro- 

*cessions accoinpanied by- music through a publie 

thofoughfare. [p, 214, col..2; p. 215, col. 1] . . 
“Appeal against the decree of the Addi- 

tidrfal District. Judge, Amraoti, dated the 
19th August, 1926. : < : 0° | - 
bB'bet o: npe 


232.2505 E E Ub ane a Sou: 

eMir. Mz: Y-Sharif, for the Appellants. 

iMr. M.R: Pathak,for the Respondents. . 

Boe “rue mee jee rania En ius 

,JUDGMENT.—The plaintiffs and de- 
féndahts represent the Hindu and Mussal- 
man residents: of the village -Murha Buzrug. 
Thé plaintiffs ‘alleged that it was an ancient 
custom of. theirs to take every year on 
stated ` occasions religious processions ac- 
companied by music along certain public 
roads, but that the. defendants obstruct 
these processions at a certain place on 


their route where they allege that a masjid - 


of theirs is situated ; that-on account of 


such obstrüctionthe Police have on several - 
occasions “prevented -` ‘them from takin g: 
their ,procebsions, with music by that place." 
Thè plaintiffs allége tbat'what. the defend-- 
ants state is a masjid is only a takia or- 


publie'cemetery and that even if it'is a 
masjid the defendants have no right to ob- 
struct’ the processions. Alleging that the 
obstruction is an infringement of their 
rights. they pray for a declaration of their 
rights and a perpetual injunction to the 
defendants not to obstruct the processions. 
. The defendants denied that the proces- 
siohs were ever taken by anyroad near their 
masjid, that in accordance with a longstand- 
ing. practice in Berar which had acquired 
thé force of law no music of any kind what- 
soevér was played in front or on any side of 
a.masjid by the’ Hindus on any festival, 


that this practice was always observed in: 
réspéct of thé masjid in Murha Buzrug, that - 


the existence of the mosque by itself was 
a sufficiént ground for stopping the music 
in front or on the sides of it and that no 
suit could be maintained against them be- 
cause of the preventive action taken by the 
Police.in thé interésts of public peace and 
order. iE h 
The trial Court found that the premises 
alleged by the defendants to be a masjid 
were originally only a takia but were only 
recently claimed to be or converted into a 
‘masjid, that the plaintiffs from time im- 
memorial’ took processions with music on 
the occasions and by routes stated by thenf 
and that there was no practice in Berar of 
stopping music in front of masjids. 16 
granted an injunction as prayed. The lower 
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Appellate Court confirmed these findings 
and dismissed the defendants’ appeal. 

In this Court only two points have been ' 
argued. The first is with reference to 
Ex. iD.3, This document is a copy of 
order dated the 16th of June, 1921, in a cri- 
minal case by which five Hindus, of whom 
one was Deorao plaintiff No. lin this suit, 
were bound over under s. 107 of the Crimi-* 
nal Procedure Code to keep the peace fora 
year. The allegations found to be proved 
in that case were that a Hindu procession 
carrying the dead body of a Sadhu passed 
the masjid without stopping the music in 
front of it on the 19th January, 1921, and ' 
thatsince that time there was ill-feeling 
between the Hindus named above and some 
Muhammadan residents of the village which 
was likely to result in a breach of the peace. 
Reference is made in the order to a karar- 
nama (marked Ex. P-l in that case). All 
that is said in the Magistrate's order about . 
this kararnama, is the following :— 

'""Intheyear 1914 there was dispute in 
connection with stopping baja in front of. 
the masjid. The leaders on both sides pass- 
ed agreement and amicably settled the 


- dispute. The kararnama is filed Ex. P L 


According to this kararnama the music was : 
stopped in front of the masjid.” 

This kararnama has not been produced: 
in the present case and no other evidence of 
its contents, it is admitted here, is produced. ' 
The learned Counsel for the appellants sub-. 
mits that the order (Ex. l-D-3) proves that’ 
the Hindus agreed tobe bound not to play 
music nedr the masjid. The Magistrate’s 
order does not, in my Opinion, suffice to 
prove the claim to stop the music as made 
in this suit. But in any case no foundation 
is laid for using it as secondary evidence of 
thecontents ofthe kararnama. The karar- 
nama was presumably in the possession of 
the Mussalmans and its loss is not proved, 
The lower Appellate Court was, therefore, 
right in not placing any reliance on the 
order in proofof the agreement. The first 
point fails. 


The second point urged is the wide pro- 
position that no member of the public ‘has 
the right to go on a public road playing 
music ofany kind whether the music causes 
annoyance or not to any other mem ber, 
Venkatesh Appashet v, Abdul Kadir A) is 
relied on in support of this proposition. The 
authority of that ruling, however, is shaken 


(1) 46 Ind. Cas. 740; 42 B. 438; 20 Bom L,R. 667, 


x 


041. 0, 1827) 


by the later Privy Council ruling, Manzur 
Hussanv. Muhammad Zaman (2). In the 
case last mentioned the Shiah community 
were granted against the Sunni community 
of theirtown a declaration that the former 
hal the right to go in procession and per- 
form matam in a public thoroughfare at the 
back of a masjid used by the Sunni com- 
munity. The rigbt to conduct religious 
processions with its appropriate observances 
through a publie street subject to certain 
conditions was affirmed. A distinction is 
sought to be made on the ground that the 
case was one concerning performance of 


matam and not the playing of music. That 


circumstance, however, makes no difference. 
Both matam and music are equally con- 
comitants of religious processions and the 
objection to both is the same, namely, that 


thay disturb devotions in the masjid. This . 


pointalso fails. . 
The appeal is dismissed with costs. 
G. R. D. Appeal dismissed. 


(2) 86 Ind. Oas. 236; 47 A. 151; A. I. R. 1925 P. C. 
30: 48 M. L. J 23, 21 L. W. 239; 6 P. L. T. 115; 23 A. 
L. J. 179; 27 Bom. L. R. 170; 2 O. W. N. 53; L. R. 6 A. 
(P. O.) 34; 29 O. -W. N. 486; 3 Pat. L. R. 300; 52 I A, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL, ORDER No, 45 
oF 1926. 

; December 19, 1926, 
Present : —Mr. Justice Das and 

Mr. Justice Adami. 

MURLIDHAR KHETAN—J UDGMENT- 

: DEBTOR— APPELLANT ` 

versus 
NAWAB SAIYID MUHAMMAD—Deorsz- 
HorpE«—HRESPO DENT. f 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 69, 72—Execution of decree— Permission to decree- 
holder to bid, whether should be express—Tacit per- 
mission, effect of—Sale—Order for keeping sale on 
hammer for successive days, whether ‘adjournment’ — 
Fresh proclamation, necessity of. ! 

Permission for a decree-holder to bid at the 
need not be express but may be tacit. 

Where, though no express order in writing was 
passed on an application by adecree-holder for per- 
Mission to bid, the decree-hulder was allowed to bid 
throughout the course of the sale with the full 
knowledge of the presiding Judge: 


sale 


Held, that the Court must be held to have granted 


ermission to the decree-holder and that the decrees 
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holder could not be made to suffer for the mistaka 
ofthe Courtin not passing aformal order on the 
petition. . f 

Where an Execution Court, with a view to try whe- 
ther higher bids can be obtained, orders a sale to be 
kept on hammer-or a number of days, the saleeannot 
be held to be ‘adjourned’ to the succeeding days 
within the meaning of O. XXI, r. 69 of the Civil 
Procedure Code, but there is only a continuous esale . 
and the provisions of sub-r. 2 of the said rule do nof 
consequently apply. 

It can never be expected that at an auction sale 
it is possible that the full value of the property can 
be obtained. j 

Appeal from an order of the Subordinate 


Judge, Gaya, dated the 6th Februe:y, 1926, 


Mr. Kailaspati (with him Mr. Sarjoo: 
Prasad, for the Appellant. . 

Mr. Khurshaid Husnain (with him Mr. 
Syed Ali Khan, for the Respondent. 


JUDGMENT. 

Adami, J.—The grounds on which 
the appellant seeks to set aside the sale 
of the two properties Mauza Tajpur Bisbun- 
pur and Mauza Itwa are that an inade- 
quate price was fetched at the sale ow- 
ing to certain material irregularities. It 
is urged that the value of these pro- 
perties was no less than Rs. 50,000 and 
they fetched at the sale only Re. 32,000. 
The irregularities complained of are, first, 
that the decree-holder had not the express 
permission of the Court to bid at the 
Sale, and, secondly, that “the sale was 
adjourned without issue of fresh sale pro- 
clamation. Another ground put forward is 


- that the decree-bolder failed to deposit the 


95 per cent. of the purchase-money on the 
day of the sale. 

With regard to the permission granted 
to the decree-holder to bid at the sale, 
admittedly the decree-holder filed a peti- 
tion before the Executing Court asking 
for permissionto bid. No order was passed 
on his petition, but the decree-holder was 
allowed to bid throughout the course of 
the sale. The bid-sheet shows that on 
the several days on which',the sale was 
held, a note was made that the decree- 
holders Pleader had bid a certain amount 
and on this note there was theorder by 
the Subordinate Judge to try again to get. 
a better price. There is no doubt that 
the Subordinate Judge gave tacit permis- 
sion for the bidding by the decree holder, 
and it can be taken, I think, that the 
Court gave permission to the decree-hojder 
to bid himself Itis true that there is no 
express permission in writing, but this 
was a mistake made by the Court and 


9 
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not by the decree-holder and there is no 
_- good reason why.the decree-holder should 


suffer. by the Court's mistake, unless it can 
be. shown thatthe properties. were not sold: 


fora pfoper price and that question I will, 


‘deal with later. 

. The-next ground is that there was. no 
sale.proclamation with regard to the later 
stages of thesale. It is admitted that the 
sale was fixed for the 14th November, 1925, 
and on that date the. bidding took place 
but the judgment-debtor-appellant filed a 
petition asking that the sale might be 


adjourned to the 16th January and in that . 


petition the appellant undertook to make 
mo objection.on the ground of any irregu- 
larities if the adjournment were allowed. 
The adjournment was allowed and bidding 
took’ place on the 16th January. The 
decree-holder’s. bid was the ‘biggest, 


amounting to Rs. 25,000. The learned Sub-. 


ordinate Judge. was not satisfied with the 
bid and gave directions to the Nazir “to 
try again,” Thefour following days were 


holidays and on the 20th J. win the order . 


on the bid-sheet is—. 
“decree-holder’s Pleader bid Re 25,000 
“and there is no further increase.’ 


.The. learned Subordinate judge ‘then, 
ordered that the sale should be. kept on . 


hammer till the 22nd. On’ the. succeeding 


-days up to the 27th, attempts. were. evi-' 


dently made each day to. obtain a higher 
bid but the attempts. were: unsuccessful, 


and on the 28th the bid of the decree- . 
25,000. for Mauza Tajpur, ;. 
Bishunpur was accepted. It is. argued that. - 


holder of Rs. 


on each of these days there was an. adjourn- 

.ment of the sale but the bid-sheet clearly 
‘shows that there was no. such adjournment 
at all. 
throughout from the 16th January to the 
28th January. 
did the bidding start 
the beginning, . only 
made to obtain -some bid higher than the 
Rs. 
was.a continuous sale and the provisions of 
. sub-r. (2) of r.69 of O XXI.do not apply. 
. This ground, is, I. think, untenable. 


afresh from 


With regard to the failure to deposit ` 
the 25 per cent. of the purchase-money on . 


the date of sale, the learned Subordinate 
Judge has given very good reasons why 
the ‘money was not deposited on that day. 
` All thë proper steps were taken by the 


decree;holder and the reasons. shown are, 
s good ones, 
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The property was kept on hammer- 
On none of those dates. 
an, attempt was., 


25,000 bid "by the decree-bolder. It. 
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Then, finally, as to the price fetched. 
The bid sheet and the order-sheet show 
quite clearly that the Subordinate Judge 
was doing his very best to help the judg- 
ment-debtor to geta better price but no 
bidders came forward to outbid the decree- 
holder and: of necessity the two mauzas had 
to be sold for Rs. 32,000-which was offered. 
There is nothing to show that this price 
was an inadequate price under the circum-* 
stances. li can never beexpected that at 
an auction sale it. is possible that ‘the full 


. value of the property can be obtained. The 


learned Subordinate Judge had good local 
knowledge, and ‘it is clear that in his- 


‘opinion the best price availablehad been 


obtained for the properties. I see no 
reason to think that an inadequate price 
was obtained or that such inadequate price | 
was due to any. material irregularity. 

I would, therefore, dismiss the appear 
with costs in both. Courts, - 

Das,. X.—1 agree. 

ANA | Appeal dismissed. 
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SIND JUDICIAL COMMIS- ` 
SIONER'S COURT. 
Civit Revision APPLICATION No. 154 
oF 1925. 
April 27, 1927. 
Present: —Mr. Rupchand Bilaram, A. J. O., 
‘and Mr. Lobo, A. J. €. 
SHE WAR AM Sna DRIA—Arrtscayrs 


S. MS. PUNJAB “ELECTRIC Co. AND 
' ANOTE&R— ÜPPONENTS, 

Civil Procedure Code (Act V of 1908), O. IX, v. 18 
—Ex parte, decree. against one defendant—Dismiseal 
of suit by consent against another Application to set 
aside ex parte decree— Restoration of suit against 
latter defendant, whether competent. 

The provisions of O. IX, r. 18, Civil Procedure 
Code, do not empower a Court, on. setting aside a 
dscree passed ex parte against one of the defendants 
to restore the suit as against another defendant who 
was present and against whom the suit was dis- 
missed by the consent of the plaintiff, [p. 217, col. 
2; p, 218, col. 1.]. 

Application to revise the order of the 
Additional. Judicial Commissioner, dated 
the 16th November, 1925, in Suit No. 215 of 
1925. 


“Mr; Dipchand Chandumal, for the Appli-- 


: canta; 


Messrs. Suganlal Pied and, Nadir- 
shah Naooroji, for the: Opponents, 


104 L C. 1927] . 


JUDGMENT,—This revision applica- 
tion raises the question of jurisdiction of 
the trying Court to bring a defendant on 
the record after his name has been struck 
off with the consent of the plaintiff. It 
arises under the following circumstances. 

The plaintiff-respondent No.1 instituted 
this suit for recovery of Rs.1,961 as rent 
due in respect of two tenements in the 
occupation of two defendants who were 
sought to be held jointly and severally 
liable for the same. 

On the date fixed for hearing the defend- 
ant No.l was absent. The-defendant No. 2 
pleaded that he had taken one of the tene- 


ments on rent from the defendant No. 1 as his, 


sub-tenant and had . taken the other tene- 
ment from one Kanayalal who.was nota 
party to the suit. Hedenied his liability 
to pay rent to the plaintiffs and also dis- 
puted the rate and the period for which it 
was claimed. In his anxiety to snatch an 


ex parte decree against the defendant No. 1 ' 


the plaintiffagreed to give up the defendant 
No. 2 on his foregoing the costs of the suit, 
and the learned Additional Judicial Com- 
miaBloner passed an order asfollows:— ` 

"Defendant No. 2struck off, no order as 
iocosts". : ^ -. 

We take this order to mean that the suit 
as‘against the defendant No. 2 was dismiss- 
ed with no order as to.costs, After passing 


this order the learned. Judge proceeded with. 


the case ex parte as against the defendant 
No. Land passed an ex parte decree against 
him, for Rs 1,736 only being the rent due 
in respect of one of. the tenements which 
- was alleged by the defendant No. 2 to have 
been sublet to him by the defendant No. 1. 
Thereafter ths defendant No. 1 appli- 
ed. for setting aside tbe ez prate decree 
passed against him. The learned Addition- 
al Judicial Oommissioner not only granted 
this application but ordered “that the 


decree be set aside against both the defend- 


ant” on payment by the defendant No. lof 
Ra 50 as costs thrown away. and on his 
giving security for the claim in suit. > 

It is against that order that the defendant 
No. 2 has now come tous in revision. 

With all respect to the learned Addition- 
al Judicial Commissioner, we ean find 
nothing in O IX, r. 13, Civil Procedure Code 
to warrant that an ex parte decree passed 


against an absent defendant may be set 


aside not only as against him but that it 
should have the effect of restoring the suit 
as against another defendant who was pre- 


IN 
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gent and against whom the suit avas.dismiss- 
ed by consent of the plaintiffs. . 

On the date fixed for hearing the. plainte 
iffs were evidentally not ina. position to, 
substantiate their claim against the defehd- 


ant No.” as a joint tenant and were not” 


prepared to accept from him such rent as, 


he admitted to be due to his immediate 
landlords. Whatever be their motives, they- 
preferred to forego their claim, if any, as, 
against him in consideration ofthis giving 
up costs of the suit. The plaintiffs are, 
therefore, clearly estopped from reviving 
their claim, if any, against the defendant, 
.No. 2 which they deliberately gave up. 
The defendant No 1eould not, therefore, ask 
the Court to vacate the order of dismissal, 
‘passed in favour of the defendant No. 2, 


and moreso as the defendant No. 1 who, if: 
he is entitled to recover anything from.the . 


defendant No. 2 as his sub-tenant, had a, - 


remedy open to him by a separate suit. 
The learned Pleader for the plaintiffs.has 
drawn our attention to the decision of this 
Court in Revision Application No. 63,of 1924 
where this Court declined to interfere with 
"a, decree of the Small Causes Court passed 


against a defendant, though in the first in-. 


stance the suit had been dismissed against 
him and had been decreed ex parte against 
his co-defendant. The facts of that case 
are distinguishable. . The suit was for dam- 
ages in respect ofa contract against the 
principal contracting party or in the alter- 
native against the broker through whose 
intervention it wasmade. The broker -was 
absent at: the first hearing, and the Court 
dismissed the suit against the merchant for 
want of proof and decreed it ex parte against 
the broker and dismissed the application of 
the broker to set aside the ex parte decree. 
In the application for revision filed by the 
broker, to which the principal was madea 
party, he failed to appear in this Court. In 
his absence this Court directed ‘tht Small 
Cause Court to inquire further into the 
matter, and if it found that the broker was 
prevented by sufficient cause from non-ap- 
pearance to consider the position of the 
defendants. ‘It was in pursuance of these 
directions that the. Small Cause Court 
Judgere-opened the whole case which reault- 
ed ina decree against the principal. At 
no time before the deeree'did he attempt 


to move this Court to have. the. ex parte ` 


proceedings against him set aside or have. 
the directions given by this Court, which. 
were prejudicial to him set aside. Fa. dis- 


' 


218 


y ' missing his application, for revision this 


se 


i) 


Court proceetled mainly on the ground that 


„a Revisional Court exercises its authority in 


application under s. 25 of the Provincial 


. Small Cause Courts Act only in order to do 


justice and not to disturb the decrees and 
orders of the Small Cause Court on techni- 
cal grounds and further observed as follows: 

''"[t may be possible that the Small Cause 
Court could not itself have done, yetit is 


“clear that this Court could have in exercise 


ofits powers under O. XLI, r. 33 (the terms 
of which are very ample) have rescinded the 
whole decree, It is to be observed that the 
merchant was a party to those revision 


" proceedings although apparently he did not 


appear and, therefore, he would have been 
bound by such an order, this was in the 
mind of this Court clear from the final 


: words of the order where it says that in case 


the Oivil 


the Small Cause Court does set aside the 
decree against the broker, it will have to 
consider the position of the other defend- 


'ants. - 
“We think that this decision has, therefore, 


no bearing on the present case, 


Judicial Commissioner as being without 


jurisdiction so far as it relates to defendant’ 


No. 2, with costs. 
' DP. B. A. 


Application allowed. 
ACN, A, i i 


PATNA HIGH COURT. 
.AP:BAL F&OM APPELLATE OxDER No. 288 
or 1926. ` ; ` 
December 31,1926. 
e Present :—Mr. Justice Das and 
| Mr. Justice Adami. : 
." Musammat BIBI AISHA—APPELIANT 


J 


P versus 

. MAHABIR PRASAD—RasponDEvT. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5j— 
‘In accordance with law, meaning of —A pplication 
‘dismissed for non-production of Succession Certificate, 
whether saves subsequent "application from limita- 
tion 


“An applicat or T 
-ance with the provisions of rr. Jl to 14 of O. XXI of 
Procedure Code does not cease to be an 
application “in. accordance with law’ within the 
meaning of Ai ) mita 
Act by the reason of the fact that it was dismissed 


_ BIBI AISHA v, MAHABIE PRASAD. ` 


` June, 1922. 


“We accordingly allow the application and , 
‘gat aside the order of the learned Additional 


ion for execution which is in aceord-: 


Art.182 (5) of Sch. I of the Limitation. 


[104 I. C. 1997}. 


onthe @round that some of the decree-holders had 
died and ths heirs who were substituted in their place 
had not produced Succession Certificates. ` 

Jogendra Prasad Nardyan Sinha v. Mangal Prasad 
Sahu l)and Hafizuddin Chowdhury v. Abdool Aziz. 
(2), followed. < 

An application for execution without producing a 
Succession Certificate’ is perfectly in order even ' 
though no relief Gould be granted until the certificate, 
is produced. ` . MEN , 

"Appeal from a decision of the Distriet 
Judge, Patna, dated the 6th September, 
1926, reversing that of the: Officiating : 
Bubordinate Judge, Patna, dated the loth.. 
February, 1926. à 

Syed Noorul Hosain (with him Mr, A. 
JH. Fakhruddin), for the Appellant, 

Mr. Anand Prasad, for the Respondent. 

; JUDGMENT. 

Das, J.—I am unable to agree with the 
view taken by the learned District Judge. . . 
The first execution was taken on the 27th 
Some of the decree-holders . 
had died and their heirs, who were sub- 
stituted, did. not -produce the Succession 
Certificate. “On an objection being taken 
by the ‘judgment-debtor.the application 
for execution was dismissed. The present . 
application for. execütion was filed on the 
13th June, 1925. The question is whether 
this application was presented within time. 
Now, itis not open to doubt that if the 
application of the 27th June, 1922, was an- 
application to take some step in-aid of 
execution, then the present application 
must be regarded as haviug been filed 
within time. The learned District Judge ` 
has taken the viewsthat because the Suc- 
cession Certificate was not produced, the . 
Court could not possibly entertain that | 
application and, therefore, that application 
could not be regarded as a proper appli- 
cation, I am unable to accept this view 
as correct. The Civil Procedure Code has 
authoritatively laid down what are the 
particulars which must be contained in an 
application for execution of a decree, It 
has been held in this Court in the case of 
Jogendra Prasad Narayan Sinha v. Mangal 
Prasad Sahu (1) that an execution appli- 
cation is one made in accordance with 
law within the meaning of Art. 152 (5) 
of Sch I of the Limitation Act if the 
particulars required by rr. li to 14 of 
O. XXI of the Civil Procedure Code are 
mentioned in the application. It is not 
disputed ‘that “all these particulars’ re- 


(1) 90 Ind. Cas. 817; 7 P. L. T. 330; (1925) Pat. 315; . 
“A. I B, 1926 Pat. 160, a 


[1011. 0.1987] 
quired: by law were. given in-th8 appli- 
cation of the 27th June, 1922. Precisely 


the same question was debated: in the . 


Calcutta High Oourt in the ease of Hafiz- 
uddin Chowdhry v. Abdool Aziz (2) In 
that case the decree-holders - applied. for 
‘execution of a decree without having taken 
out a certificate under Act VII of 1889. 


The application was dismissed. Within. 


thr&e years from the date of the first 
mentioned application - the decree holders 
again: applied for execution of the decree 
and it was contended that that applica- 
tion. was barred by limitation. It was 
held that the firs& mentioned application 
was made in aecordance, with law within 
the meaning of Art. 179 (4) of the Limi- 


tation Act and that, therefore, the second | 


application was within time. Those cases 
are distinct authorities against the view 
which has been taken by the learned Dis- 
trict Judge. ae 

“Phe second question is whether the Court 
executing the decree should have summari- 
ly. rejected the application for execution 
when it was presented forthe second time 
on the 13th June, 1925, because from the 
former proceedings the decree-holders must 


have known that an application without a - 
Succession Certificate could not be good - 
in law. Now, in my opinion this is not: 
a correct way of stating the’ position. An- 


application without a Succession Certificate 
is- perfectly in order; only no relief can 
be granted until the Succession Certificate 
is- produced. This being the position, the 
: order ofthe learned District Judge must 
be set aside and the execution must be al- 
lowed to proceed. The deeree-holder is 
entitled to thé costs of this appeal. 
Adami, J.—I agree. ; 
“AN. A. Order set aside. ` 


(2) 20 C. 755; 10 Ind. Dee. (N. s.) 509, 
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APPEAL FROM APPELLATE DEGREE No, 54 - 
' oF.192». : a Ne 
na, June 9, 12:7. - Aa 
- Present :—Mr. Justice Mukerji and 
Mr. Justice Mitter. > ° 
“SURENDRA NATH RATH AND 0THERS-— 
©, PLAINTIFFS— APPELLANTS 
: versus vo cus 
SAMBHU NATH DOBEY AND OTHERS ~~ 
—DkFENDANTS— RESPONDENTS. 
Evidence Act (I of 1872), 3. 00—A cient document 


, —Presumption—Matter of discretion—Hindu Law— 


Joint family Suit against karta—Compromise—Pre- 
sumption of benefit to family —A dverse interest, what 
constitutes—Karta's power to make admissions. 

The presumption referred to in s. 90 of the Evi- 
dence Act is one which the Court is not bound to P 
make and notwithstanding that all the elements of 
thé section are satisfied the Court may require a 


“document to be proved in an ordinary manner. [p. 


220, col. 2; p.221, col. 1.] : 

The mere fact that the karta - of a: Mitakshara 
family, against whom a suit was instituted by the 
landlord, did not disclose in his written statement 
that he was but the karta of the family and that 
the members of the family were co-parceners, but 
&verred that he came to be entitled to'the property 
on the death of his father and suggested thereby 
that the family’ was governed by Dayabhaga, does 
not indicate that he was acting adversely to the ' 
interests of the other members of the family so as” 
to render a decree passed against him not binding 
on the latter. (p 221. col. 1 LEE 

The powers ofa Mitakshara father who is the 
karta of the family to bind his infant sons with 
regard tothe disposal or management of joint family 
properties are wider than those of other kartas of 
such families and rest upon an implied consent on 
the part of all the members and a presumption 
that what is done is for" the benefit of the family. 


[ibid 


So long’ as a compromise of a suit is between 
parties who are sui juris a Court is not called upon 
to enter into the question whether the compromise 
may not affect parties who were no* parties to the 
suit and who were not sui juris, (ibid. . 

In the case of a Mitakshara father who ig the 
karta, an implied authority to make an admission 


. for the benefit of his minor sons may ve ll b 
"présumed. |p. 221, col 2] ` ay very well be 


Appeal against-the decree of the District ^ 
Judge, Midnapore, dated the 26th, of August, 
1924, affirming that of the Muasif, J harg- 
ram, dated the 31st of March, 1924, 

Babus Tarakeswar Pal Chowdhury and 
Jnan Chandra Roy, for the Appellants. . 

Mr. Nanda Lal Bhattacharjee, Babus 
Monmohan Bonnerjee and Anil Chandra 


- Dutta, for the Respondents. 


^. — ':. JUDGMENT: 
Mukerji, J.—This appeal arises out 
of a suit which was instituted by the plain- 


tiffs for certain declarations, namely, that 


the plaintiffs have got brahmottor niskar 
right to the plaint lands, that. the- defend- 
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aats Nos. 1 to 8 are not the landlords of the 
pleinttiffs, and further. that the solenama 
and the solenama decree that were res- 
.peetively filed and passed in Suit No. 958 
of 1918,were not binding on the plain tiffs 
and for other reliefs. The suit has been 
diamissed: by. both the Courts below and the 
plaintiffs have thereupon preferred this 
second appeal to. this Oourt. 
stated the facts which led to this litigation 
are as follows :— 

The plaintiffs are the sons of the.defend- 
- ant No. 9in the suit. The plaintiffs’ case 
. is that they belonged toafamily governed 
by the Mitakshara School of Law; that, the 
defendants Nos. 1 to 8 instituted a rent suit 
"being. Suit No. 958 of 1918 against their 
father, the defendant No. 9, and in that suit 
the defendant No. 9filed a solenama, and 
a décree was ultimately passed on the basis 
of that. solenama, The plaintiffs! case is 
that the defendant No. 9 did not in that 
suit disclose that he and the plaintiffs were 
members of a: family governed by the 
Mitakshara School of Law but that, on the 
other hand, the defendant No. 9 in his 
written statement asserted his exclusive 


“title to the lands which formed the subject-. 


matter of the suit and, although tbe lands 
weré in point of fact the plaintiffs" brah- 
mottor niskar lands, the defendant No. 9 
ultimately filed a solenama in collusion 
with the defendants Nos. lto 8 and acting 
under their influence, agreeing to pay rent, 
for the lands atthe.rate of Rs.5 per year, 
“The plaintiffs’ case shortly stated is that 
this solenama is not binding on them and 
that, they are entitled to the declarations 
which they sought foriu the present suit. 
The defence of the defendants Nos. 1 to 8 
was that. the lands are not. brahmottor 
niskar lands but are lands paying rents 
and have been recorded as such in the 
Settlement Records. As regards the solenama 
. their.ease was that it was not vitiated by 
collusior*or ündue influence.as alleged on 
behalf of the, plaintiffs and, further more 
thatit was a bona fideand binding document. 
The Court of first instance held. that the 
family was governed ‘by. the Dayabhaga 
Schoo] of Law.and that the defendant. No. 9, 
. the father had acted perfectly.bona fide in 
“the matter of solenama and that, as a matter. 
of fact, the lands were rent paying and ac; 


cordingly the plaintiffs’ suit should fail . 


The learned District Judge has affirmed the 
- decision of the trial Court, He has held, 
. however, that the family is governed by the 


. SURENDRA NATH RATA V. SAMBHU NATH DOBEG. ' - 


Shortly ` 
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Mitakshawa School of Law, but that in the 
matter of.compromise that was entered into 
by the defendant No. 9. with the plaintiffs 
in Suit No. 958 of 1918, the said defenjant 
acted perfectly bona fide and that the ‘said. 
comprornise had greatly benefited the other 
members .of the family including the 
appellants. He has held that the document . 

of 1272 upon which the plaintiffs relied for ' 
the purpose of establishing their misker 
brahmetior right to the property was not 
genuine and that the plaintiffs had accord- 
ingly feiled to prove that they had any such 
right. Hehas held that, on the other hand, 
the respondents proved. a chitta and. a 
jamabandi which contained the signature 
of the appellants’ father and which showed 
that the lands were held under the said 
defendants and that the annual rental of the 
tenancy was Rs.8 15-6 exclusive of cesses, He 
has further observed that, inasmuch as by 
the compromise decree the rental of the 
tenancy was reduced.to Re. 5, the compro- 
mise was to be considered as being bene- 
ficial to the plaintiffe. He has characterised 
the suit as not being a bona fide one and 
hag observed that the defendant No. 9 who 
is the karta of the family has kept himself 
in the back ground and has put forward 
his, minor sons to institute the present 
suit only in order to get rid of the 
solenama and the decree in the Suit 
No. 958 of 1918. . 

The contentions that have been urged on 
behalf of the appellant in this appeal are 
mainly two. The first contention is to the 
effect that'in considering the question of the 
genuineness or otherwise of the document 
of 1272the Courts below have ignored the 
presumption which arises under s. 90 of the 
Evidence Act from the fact that the 


x 


.document purports to be more than 30, 


years' old, and that if that presumption bad 
been relied upon thesaid Courts would have 
been in a position to hold that the document 
was a genuine one. Now,as regards this 
contention.it is sufficient to say that upon 
the plain language of s. 90, the presumption 
that is referred to in that section is not 
one which it is obligatory on a Court to 


-raise in favour of a person who desires to 


prove a document more than 30 years' old, 
but that it is discretionary with the Court 
either to rely on that presumption or not. 
It is a presumption which the Court is not 
bound to make and notwithstanding that 
the elements mentioned in that section are 
satisfied the Oourt may require the docu- 


cued 1. 0.1927) 


ment to be proved in the ordinary manner. 
If any authority is needed for this proposi- 
tion, reference may ‘be made to the case 
of Shafiq un nissa v. Shaban Alt Khan (1). 
Of courses, if the plaintiffs asked the Court 
‘to make a presumption in their favour in 
accordance with the provision of this 
section it would have been necessary for the 
Court to deal with that matter but it 
appears from the judgments of the Courts 
‘below as well as from the record itself that 
in point of fact the ‘plaintiffs did not rely 


SURENDRA NATH RATH-P. SAMBRU NATH DOBEG. 


upon this presumption but, ‘on the ‘other’ 


"hand, adduced evidence in order to prove 
the genuineness of the document. The 
evidenee &o adduced has been disbelieved 
by, the learned District Judge. In these 
circumstances tlie appellants can hardly 
‘complain if this presumption has not been 
referred to in the judgments of -the Courts 
below. - 

: The second contention of the appellants 
relates to the solenama and the solenama 
decree. 
it has been put forward ‘before us is that the 
father not having acted in the suit of 1918 


The argument in the form in which ' 


on behalf of the members of the family but ` 


on his own behalf and; on the other hand; 
having asserted in that suit his own 
exclusive and absolute right to the larids 
which formed the subject-matter of the suit 
should be deemed to have acted adversely 
“to the-plaintiffs who were then and are now 
minors, ind consequently the  solenama 
‘andthe solenama decree should be held to 
: be not binding on the plaintiffs.' Charges 
‘of. misrepresentation, collusion and undue 
influence were laid in respect ‘of this 
solenama but the findings being against 
the plaintiffs on'those points they need not 
be considered any further. Now 
']ands were not niskar and the- defendants 
‘Nos. 1 to 8 are the landlords of the plaintitts, 
as has been found by the learned District 
Judge upon the view that the sanad of 1272 
upon which the plaintiffs relied is not 
genuine and the jamabandi of 1308 contain- 
ing the signature of the plaintitte' father is 
-to be relied on and the Settlement Record 
stands as correct, there must be an end of 
the plaintiffs’ case, “In that event, I do not 
think it will be at all advantageous to 
the plaintifis to challenge the solénama 
‘and the solenama decree, as by them the 
rent that is noted in the jamabandi, viz., 
‘Rs. 856 has been reduced to Rs, 96. As, 
Q3 A. 581;.0 C. W. N. 103; 6 Bom, L, R, 750; 
TÒ, O, 290; 31 LA, 217; 8 Sar, P, O. J. 674 (P, O,), 


if the, 
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. 
however, the question has been dealt with 
by the Oourts below it is perhaps necessary 
to state our views withregard to.it It should 
‘be remembered that the .defendant No.9 
was admittedly the karta of the family,and 
he was also the recorded tenant. . The suit 
was instituted against-him alone. The mere 
fact that he did not disclose in his written 
statement that he was but the karta of the 
family and that the membérs of the family 
were co-parceners but averred in the written 
statement that he came: to be entitled to the 
property on the death of his father and 
suggested thereby that the family was 
governed by the Dayabhaga Law 'does not 
indicate that he was acting adyersely to the 
interest of the other members of the family. 
The appellants' argument is that. if the 
defendant No.9 had disclosed that there 
were minors concerned, the Court would 


:not have allowed the compromise to be 


recorded unless it was satisfied that the 
compromise was beneficial to the «minors. 
‘This argument is not well-founded, ‘becatise 
the minors were not on ‘the record as 


. parties to the suit and so long as the'com- 


promise was between the parties who were 
sui juris the, Court would not be called 
upon to enter into the question whether 
the compromise might not affect parties who 
were not parties to the suit and who were 
not.sui juris. 'lhe.powérs of.a Mitakshara 
father who is the karta of the family to 


‘bind his infant sons with regard to. disposal 


or management of joint family propertiesas 
explained by thedecisionofthe J udicialCom- 
mittee in Sahu Ram Chandra v. Bhup Singh 
(2) and other cases are wider than those, of 
other kartas of such families and’ rest upon 
an implied consent on the part of ‘all 
the members and a presumption that what 
is done is for the benefit of the family, 
Nothing has been shown in the. case to 
destroy that presumption. If the solenama 
be regarded as containing ah admission 
of liability and if it beargued that the 
plaintifs are not bound thereby as they do 
not derive their, interest through the 
defendant No. 9 then the answer to that 
argument is thatin the case of a Mitakshara 
father who is the karta, an implied 
authority to make an admission for-the 
benefit ofhis minor sons may very well be 
presumed. Such a presumption is quite 


(2) 39 Ind. Cas. 280; 39 A. 437; 21 O. W. N.C£&; 
l1P.L, W.557; 15 A. L. J, 437; 19 Bom, L, R./4ve; 
26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W, M. 439; 22 
M.L. 7,22; 0 L, W, 213; 44 1. A, 120 (P; Q) 
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à 
ies . ` re 
. E tof 


. pay the decretal amount, 
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n consonange with the authority of a 
Mitakshara father whois karta, as explained 
in® the authoritative decisions. For these 
reasons, lam of opinion that there is no 

. gubstance in this contention as well. 
The appeal accordingly fails and must be 

. dismissed with costs. : 

Mitter, J.—1 agree. 


AN, As Appeal dismissed, 


LAHORE HIGH COURT. 
Sxconp CIVIL APPEsL No. 277 or 1927. - 
June 28, 1927. ; 
Present : —Mr. Justice Johnstone. 
` Musammat GURDEVI, WIDOW AND REPRE- 
.sENTATIVE OF GANGA RAM, pECEASED— 
É DEFENDANT—APPELLANT 
4 : versus . 
^. KHARAITI MAL—PLAINTIFF AND 
ANANT RAM AND ANOTHER— 
j DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. X XXII, 


Compromise by guardian or next friend without 
s of Court effect of —Suit to set aside comproniise, 
competency of —Benefit of minor, proof of. í 

A. compromise by the next friend or guardian of a 
minor without obtaining the leave of Court to effect 


such compromise is voidable at the option of the 


i . 222, col. 2 g 
aes a compromise cannot be set aside at the 


instance of the minor unless he proves that it was 


is benefit. [p. 223, col. 1.] 
no ato Mal y. Sundar (2), followed.: 
Second appeal from the decree of the 


iorSub-Judge, Gujrat, dated the 12th 

NG 1926, reversing that of the Sub 

Judge, Foürth Olass, Gujrat, dated the 3rd 

August, 1926. 

- Mr. Gobind 
1 


eb Nand Lal and Mr. A.R. Kapur, for 
t dents. 
the NW DGMENT.—In 1905 Devi Ditta 
mortgaged a house for Rs. 80 to Anant 
.Ram who sued for his money on 7th De- 
. eember, 1909. Devi Ditta diea during the 
"guit and his brother Ganga Ram and .the 
plaintiff were brought on to the record as 
his legal representatives. The plaintiff was 
a minor at the time and was represented 
by his mother. On 8th March, 1910, the 
mother filed a petition admitting the claim 
for Rs. 87 with costs and a decree was 
passed in fav 
i aid, the house was put to auc- 
aor edid on 28th Jnly, 1910, for Rs. “40 
to another Ganga Ram (defendant No. 2). 


- ‘The mother 
firmation of 


Ram Khanna, for the Appel- 


the eale stayed, undertaking to 
Anant Ram rais- 


GURDEVI V. KHARAITI MAL. . 


avour of Anant Ram. The debt: 


then applied to have the con-' 


ed no objection, but since the mother 


failed to pay, the sale was confirmed and 


the auction-purchaser obtained possession 
on the 30ih August, 1913. 


fod L Ö. 1997) — 


On the 4th August, 1914, Kharaiti Ram. 


brought a suit through his maternal uncle 
Gopal Das to set asidethe sale. This suit 
was dismissed on 27th August,. 1914, for 
default and was never restored. Eventpal- 


having now attained majority, instituted 
the present suit for possession, pleading 
that the :“ compromise” made by his 
mother with Anant Ram had not been 
sanctioned by the Court and was not bind- 
ing on him.  'The plaint, however, con- 
tained no prayer to set aside the decree 
obtained by Anant Ram. The trial Court held 
that the proceeding of the mother was a 
compromise and should have been sanction- 
ed by the Court, but it alsofiheid that it 
was not proved that the compromise was 
not for the minor' benefit. It further 
adverted to the fact that plaintiff had not 
asked for the setting aside of the previous 
decree or of the dismissal of the suit 
‘brought through Gopal Das and for all 
these reasons it dismissed the suit. : 
The Senior Sub Judge took a different 
view. He held that it was not necessary 
for the plaintiff to provethat the compro- 


mise was not for his benefit; that the dec- - 


ree based on an unsanctioned compromise 
was anullity and that the execution sale 


must be set aside. He observed, too, that : 


Gopal Das had been grossly negligent in 
allowing the suit, brought by him on be- 
half of the plaintiff, to be dismissed. The 


‘appeal was accepted and a decree for 


possession was passed in the plaintifi's 
favour. | 

The Courts below held that the arrange- 
ment between the mother and Anant Ram 
wasa compromise, and although there is 
some doubt whether the confession of 
judgment (Iqbal dawa are the words used) 
by the mother amounted to à compromise, 


'ldonot think that the finding ean be dis- 


turbed in second appeal The provisions 


of O. XXXII, r.7, Civil Procedure Code . 


were nof complied with and, therefore, the 
decree was voidable at the option of the 
Minor, and the suit was competent. The 
learned Counsel for the plaintiff cited 
Ganesha Rowv. Tulja Ram Row (1) and 

(1) 19 Ind. Cas. 515; 36 M. 295; 17 O. W.N. 765; 
H A. L. J. 589; 18 C. L. J. 1; 15 Bom. L. R. 626; 14 
M. L. T. 1; (1913) M. W. N. 575; 25 M, L, J..150; 40 I, 


ut 


‘ly on 27th January, 1926, Kharaiti Ram, . 


* 


å 
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urged: that the lower:Appellate Court was 
rignt in decreeing the suit. 
to me to bs an incorrect view. The princi- 
ple laid down in Ganesha Row v. Tulja 
Ram Row (l) did not aosolve the plainut 
from the. necessity of proving that the com- 
promise was not for his benefit. And 
plainly the coinpromise: was for the bene- 
fit of the plaintiff. The amount due under 
the mortgage was patently due and the 


mother acted wisely in not contesting a’ 


suit which-must succeed. The contention 
that the mother was claiming the proper- 
ty as her own has no force. In accordance 


with Dalo Mal v. Sundar (2) I would hold, 


that the plaintiff had to prove that the 
compromise was not for his benefit and, 
inview of what I have, raid above, thàt 
he failed to adduce the requisite proof. 
There is moreover a still more serious 
obstacle in the plaintiffs path. The auc- 
tion-purchaser had nothing to do with the 
decree-holder. It is, indeed, alleged that 
he was the decree-holder’s karkun, but 


there is only one witness, who says any-' 


thing to that effect and the connection 


was positively denied by both Anant Ram * 


and the auction purchaser. The latter was 
not bound to look behind the decree of 
the Court and he acquired under the 
sale an indefeasible right to the property. 

I hold, therefore, that the plaintiff is 
not entitled to obtain possession of the 
property in suit and I accordingly accept 
the appeal, reverse the decision of the lower 
Appellate Court and dismiss the plaintiff's 
suit with costs in all the Courts, 

R. L,- . ` Appeal accepted. 

A, N-A. ` 


(2) 11 Ind. Cas. 523; 2 P. R. 1912; 184 P. L. R.1911; - 
42 P. W. R. 1912. 





MADRAS HIGH COURT. 
FULL BENCH. 
RErERKED OasE No. 23 oF 1025. 
| February 7, 1927. 
‘Present:—Sir Victor Murray Coutts Trotter, 
Kr, Chief Justice, Mr. Justice Beasley 
anu Mr.Justice Srinivisa Iyengar. 
: Tus COMMISSIONER or INCOME- 
|; TAX, MADRAS—RRFERRIAG OFFICE& 
' ` versus B 
-T. B. Fiam, TANJORE at NEGAPA- 
TAM —AsszssHE. : 


Income Tax Act (XI of 1922), s. 4 (2)—Residence 


of firm—Principles—F'irm with several branches— 
Profits of foreign branch not managed from British 
india—Liability to iwcome-taa. 


For purposes of assessment of income-taz; the - 


This appears - 


821.22 T, da E756; 13 Mans, 991, 
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real business of a partnership Oompany is carried 
on. where the central management and ‘control actually 
abides. [p. 224, col. 1.] 

But, if it can be-shown that the central manage- 


‘ment and control of a Company or partnership is 


divided between two localities, each of them amay ` 
be said to be a residenca of the Company for the, 
purposes of the Income Tax Act. By the words 
“central management and control" it must be under- 
stood that the suggested second residence must not 
meraly have a delegation. of management of some 
portion of the partnership business, however exten- 
sive, buta delegation of some portion of the manage- 
ment of the business asa whole. |ibid.] : 

Swedish Central Railway Company, Ltd. v.- Thomp- 
son (2), followed. 

The partners of a firm resided in the’ Madras 
Presidency and exercised a general supervising and . 
directing power over the whole business of the.firm. 
The firm had several branches in British India and 
there were also other branches entirely outside British 
India, in the Malay States and elsewhere. There 
was nothing to suggest that any part of thecontrol - 
of the overseas branches even passed through the 
Madras or any other branch in British India: 

Held, that the firm could not be said to be resi- 
dent in British India with respect to the profits 
earned from the overseas branches. |p. 224, col. 2.] 

Case stated under s. 4(2) of the Indian 
Income Tax Act (XI of 1922) by the Oom- 
missioner of Income Tax, Madras, in his 
Letter No. 1516 of 1925, dated the 20th Nov- 
ember, 1925. i 

Messrs. A. Krishnaswami Iyer and M, 
Subbaroya Ayyar, for the Assessee, ` 

Mr. M. Patanjali Sastri, Special Counsel, 


for the Referring Officer. 


JUDGMENT.—The question - pro- 
pounded for our decision is as follows:— 
“In the circumstances of this case, can the 
assessee, the T. S. Firm, be eaid to'be resi- 


dent of British India.” 


The Income Tax Act takes residence as ; 
the test which ie, no doubt, easy enough to 


-apply in the case of an individual but lends 


to difficulties when-you are dealing either” 
with a limited Company or a partnership bes 
cause, as Lord.Loreburn pointed out in 
De Beers Consolidated Mines Ltd. v. Howe . 
(1), it is artificial to talk of the residence of 
a Company which is necessarily! a mata- ' 


` phorieal expression as “a Company cannot 
; eat or sleep though it can keep house and 


do business.” He goeson to cite some ear- 
lier decisions and concludes thus, earlier 
decisions which he holds as .laying 
down the rule that a Company® resides jor 


.the purpose -of income-tax where its real 


busjness is carried on and he adds "I regard 
that as the true rule, and the real business ` 
is carried on where the central management 


(1) (1900) A. O. 455; 75 L. J. K, B, 858; 951, 7" 


z 


IN 


994 


. “and controbactually abides.” -The question 
`~ was carried further in the case of Swedish 
` Central Railway Company Ltd. v. Thomp- 
‘son (2). There the contention was that ‘a 
Cémpany could have more than one . resi- 
* dence because the central management and 
- control might be divided between two 
--places of business, so-that à Company could 
‘"be'said to have two residences. I cite a pas- 
. Sage from ‘the judgment of Viscount Cave, 
the last paragraph of page 501*: “The 
: - effect ofthis decision is that, when the cent- 
ral management and control of a Company 

fin yee 3: . . - CON 
: ‘abides in a particular place, the Company is 
held for purposes of income-tax to have -a 
residence in that place; but it does not 
| "follow. that it'cannot have a residence else- 
"Where. An individual may clearly have 
¿more than one residence: see Cooper v. 


"Cadwalader(3) and'on;principle there ap- ’ 
- ` pears to beno reason why a Company'should - 


. not-be in ‘the same position. The central 
management and control of a Company may 
.be-divided, and it may ‘keep house and do 


business 'in more than one place; and if 


„80, it may have more than one residence.” 
If, therefore, it can be shown that the cent” 
‘ral management and control of a Company 
or partnership, by which words I under- 
stand the management and control of the 
“whole of its business, was divided between 
„two localities, each of them may be -said to 
be a residence of the Company for the pur- 
poses of the Income Tax Act. -But I read 
“the learned Lord Chancellor as -emphasis- 
ing the words “ Central management and 
control” by which I understand that the 


‘suggested second residence must not mere- , 


ly have a delegationof management of some 
. *..portionof the.partnership business, however 


‘of Swedish Central 
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housein Madras bélonging to thefirm in 


Coral Merchant Street for varying periods. 


That, in my opinion, is a wholly irrelevant 
consideration. The firm for the present 
purposes may be considered to have had 
three places of activities. In Ramachandra- 
puram the partners regularly resided in 
what the Commissioner calls, palatial resi- 
dences and there exercised a general esuper- 
vising and directing power over the whole 
of the business. Secondly, it had many 
branches in British India, which, I think he 
means to suggest, were generally controlled 
from Madras. Finally, there were branches 
entirely outside British India in the Malay 
States.and elsewhere and it is with the pro- 
fite. earned in these branches that we are con- 
cernéd in this case. Had it been found as 
a fact that the control of the whole business, 
that isto say, the business including the 
branches outside British India was exercis- 


-ed both from Ramachandrapuram and Mad- 


ras, it may very well be that the principle 
Railway Company's 
case (2)would apply and that the central ma- 
nagement of the business as a whole 
might be -considered to be split up 
between Ramachandrapuram and Madras. 
I cannot see anything in the findings to 


-give the slighest colour to any suggestion of 
-the kind or to hint that any part of the 


control of the overseas branches even passed 
through the Madras or any other branch in 
British India, In these circumstances I- 


: am of opinion that the question propound- 


, extensive, but a delegation of some portion | 


of the management of,the business as a 
"whole. With these considerations to guide 

: ine I approach the Commissioner's findings 
‘of fact im this case, Unfortunately he had 
directed himself to-the view that what he 
"was largely concerned with was the question 
‘of where the individual partnersactually had 
physical places of residence and part of his 

- reasoning, at any rate, the finding that the 
concern was assessable at Madras, was be- 

- ` ‘eause the partners from time to time came 
overto-Madras to look into the affai:s, of 
;* the Madras branch or perhaps of ali the 


;, branches in British India and reside in a - 


| (2) (1925) A. C. 495; 94 L. J. K. B. 527; 133 L. T. 97; 
-.^ Tax. Cas 342; 41 T. L. R..385. 
- (3) (1904) 5 Tax. Cas. 101. 


*Page o£ (1025) A. O.—[Ed.| . 


ed te us must be answered in the negative. 

‘It was suggested in the course of the ar- 
gument that the case might be sent back 
for fresh findings of fact in view of the 
observations of this Court and the test laid 
down by us. I cannot accept such a course 
because I think that the findings of fact 
must be taken to be complete and, though, 
no doubt, the Commissioner's mind was not 
applied to the exact point to which we think 
it ought to have been applied, I cannot 
doubt that, ifany evidence had been avail- 
ableas to any kind of management or su< 
pervision being exercised from British 
India over the overseas branches, the. 
Commissioner would have stated itas sup. ` 
porting his case and set it out. 

‘The Commissioner will pay the assessee’s - 
costs of this reference. Fees Rs. 250. 

My learned brothers have seen-this judg-^ 


. ment and concur in it. 


V.N.V. Question answered in the negative, 
TAN, A, 
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ALLAHABAD HIGH. CÓURT. 
OnrMINAL Reviston No. 255 or 1927. 
o May 23,1927. . i - 
Present:—Mr. Justice Dalal. 
KALI CHARAN SHARMA-—ACCUSED 
' —ÀAÀPPLICANT : 


Versus `- f 
_ _EMPEROR—Oppoairs PARTY. 

` Pénal Code (Act XLV of 1860), s. 153-A—Criminal ` 

Procedure Code (Act V of 1898), ss 994, 99B, 251— 

Prosecution of author for promoting class enmity— 

Book.proscribed during pendency of trial—Application 
“by accused under s. 09:A-—D ismissal of application— 

Order of dismissal, admissibility of— Magistrate, 

whether can dispense with all other -evidence—Non- , 

compliance with mandatory provisions, effect of— 

Satire on life of religious leader—Tendency to pro- 

mote class enmity—-Tests. z . 

: Where, during the pendency of a prosecution of an 
| author of a:book for an offence under s. 153-A of 
the Penal: Code, the Government proscribed the book 
under s.99-A ofthe Criminal Procedure Code, and 
the accused, instead of facing out.his trial, adopted 
the shorter cour&e under s. 99-B of the Criminal Pro- 
cedure Code, and his application to the High Court 
under that section to set aside the order of the 
Government was dismissed on the ground that the 
book contained matter falling within s. 153-A ofthe 
Penal Code : ` 
. Held, (1) that.the judgment.of the. High Court dis- 
missing the application under-s. 99-A, was admissible 
in evidence in the criminal trial; [p. 227, col. 1.]* 

: (2) that the. Magistrate conducting the criminal 
trial would, notwithstanding: the provisions of 's. 25 
of..the.Oriminal.Procedure Code, be justified in 
shutting.. out all further evidence on the.question 
whether the book contained matter falling within 
8. 153-A of the Penal Code. [ibid.] 

. Even in the ‘case- of mandatory provisions their 
application must vary according fo the circumstances 
of the case. [p 226, col. 2.] 

In determining whether a book ridiculing the life 
of the Prophet Muhammad written bya member of 
. another religion falls within the scope of s. 153-A of 
the Penal Code or not one has to place himself in 
the position of a Muhammadan who honours his 
Prophet and then consider what his feeling-would be 
towards a.member of the other religion who ridicules: 
Him.” [p. 226, col. 1.] ; iw 

Where.such a book is written in the prosecution. 
of a propaganda started by a class of people who are 
not Muhammadans, from the hatred ofthe author an , 
ordinary Muhammadan would proceed to hate the 
class: to which: the- author bélonged and who in- 
stigated him, the author would undoubtedly be guilty 
tu an offence - under -s.- 153-A . of the Penal. Code. 

ibid. 

Rajpaul v. Emperór dissented from. KAN 
< Oriminal revision from an order: of'the 
Sessions Judge, Agra . 

Messrs. N. P." Asthana, Panna’ Lal, 8. N. 
Verma ard-Permeshari: Sahai, for the Ap- 
plicant. ; 

The Assistant 
the. Crown: ` 
. JUDGMENT.-—This is an application 
by Pandit Kali Charan Sharma, author of 


“Ja 
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a Hindi book entitled “Vichitra Jiwan.” 
He was convicted by the District Magistrate 
of Agra ofan offence under s. 153-A of the 
Indian Penal Oode, and his appeal was 
dismissed by the Sessions Judge of Agra. 
The sentence imposed on him ig of one 
year's rigorous’ imprisonment and a fine of 
Rs. 1,000, or six months' further rigorous 
imprisonment in default. The ground of re-. 
vision is that the District Magistrate shut out ' 
cross-examination of prosecution witnesses 
and the production of defence witnesses, 
and, therefore, the trial being in contraven- 
tion of the mandatory provisions of s.251 
of the Code of Criminal Procedure was void, 
and the conviction passed on such a trial 
untenable, ' 

: It so happened that after the evidence 
of twenty prosecution witnesses -had been 
recorded in September, 1926, the Local 
Government proscribed the book under s. 
99-A, Criminal Procedure Code, on the 27th 
of October, 1926. The notification ran as 
follows:— 

“In exercise of the powers conferred by 
s. 99-A: of the Code of Criminal Procedure 
(No. V of 1898), as amended by Act XXXVI 
of 1926, the Governor-in-Council hereby 
declares. to be forfeited to His Majesty all . 
copies wherever found of the book in Hindi, 
or of its translation, entitled “Vichitra 
Jiwan” written by Pandit Kali Charan 


- Sharma and published by Prem Pustaka- 


laya, Phulatti Bazar, Agra, and. all other 
copies or editions of, or extracts from, the 
same- book, wherever ‘printed, inasmuch as 
the said book, in the opinion ofthe Local 
Government, contains matter the’ publica- 
tion of which is punishable under s. 153.A 


of the Indian Penal Code."  -- : 


The Pandit, instead of facing out his frial, 
adopted the shorter course under-s. 99 B of 
the Code of Criminal Procedure, as amended 
by:Aet XX XVI of 1926, which permitted any 
person having any interest ina book, in 
respect of * which an order of forfeiture has 
been madé under's 99-A, to apply to the 
High Court to seb aside such order on the 
ground that the issue of the book, in respect 
of ^which-the:order was-made, did not con- 


tain any. matter which promoted, or was 


intended:to promote, feelings of enmity or 
hatred between different classes of His 
Majesty’s ‘subjects. The meaning of the 
Hindi words “Vichitra Jiwan” is “a pgcu- 
liar, topsyturvy, or, abnormal life." The 
very title suggests thelife of a person who 
gaid-one thing and did another, or did good 


e D 
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„or bad things at different times. In order 
^to understand what effect a book of that 
nature, whose corftents were rightly adver- 
tised by ils title, would have on the minds 
of de?out Muhammadans itis sufficient to 
give the meaning of these words and to state 
that, thelife was that of the Prophet Muham- 
mad-who is considered to be a holy person- 
age by the Muhammadans. At the 
applicant's request the trialin the District 
Magistrate's Court was stayed. "The appli- 
cation under £. 99-B by the Pandit was 

*' heard here by a Bench of three Honourable 
: Judges, Walsh, Lindsay and Banerji, JJ. 


. They definitely held, as they were bound. 


to doin order to dismiss the application, 
that the book contained matter which 
promoted, or was intended to promote, 
feelings of enmity or hatred between differ- 
ent classes of His Majesty's subjects. The 
learned ‘Counsel who argued this revision 
showed me a copy of a judgment *-of an 
Honourable Judge of the Lahore High Court 


on a similar book “Rangila Rasul” (a gay. 


prophet) issued in the Punjab. Possibly 


the judgment wascitedas both books ap- , 


-peared to have been issued in prosecution 
of the same Hindi propaganda. With all 
respect to the learned Judge, I am not 
, prepared to agree with the nice distinction 
-he has drawn between & book which may 
hurt the feelings of Muhammadans and a 
book which may cause feelings of enmity 


or hatred between different classes of His : 


Majesty's subjects. Speaking for myself, I 
look at such a matter, not asa somewhat 
learned Judge ofa High Court, but asa 
' common or ordinary citizen of a town in 
India. . I would place myself in the position 
ofa Muhammadan who honours his prophet, 


and then consider what my feeling would be’ 


towards a Hindu who ridiculed that prophet, 
not.out of any eccentricity (some vichitra 
mind), butin the prosecution of a propa- 
ganda started by.aclass of persons who are 
not. Muhammadans. In such a position, 
from the betrefl of the author, I would, as an 
ordinary man, proceed to hatred of the class 
to which the author belonged and which 
instigated theauthor. There cannotbe the 
slightest doubt that the writing such as 
that of the book before me, which I am not 
. going toanalyse.for fear of giving it further 
publicity, will certainly promote feelings of 


enmity and hatred between Hindus and, 


Muhammedans. 


"wee aqvant v, Emperor, 103 Ind, Cas: 169, —[Ed.] 
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The matter, however, does not rest there. | 
The questfonis whether the applicant had 
a fair trial. Ido notagree with the learned 
Judge of the lower Court who held that 
the judgment of this Court, solemnly de- 
livered by three learned Judges, who had 
the same issue before them as the learned 


.Sessions Judge, a presiding officer of an 


inferior Court, had, was irrelevant. Under 
8.ll'of the Evidence Act facts not other- 
wise relevant are relevant, if they are ine 
Gonsistent with any fact in issue or relevant 
fact. The fact in issue here is whether the 
writing comes within the purview of s.153-A. 
of the Indian Penal Code, and the defénce 
to it is inconsistent with the dismissal of 
the petition of the applicant by this Court. 
Unders 13 also the judgment of this Court 
may be admissible. The applicant claimed 
the rightto distribute his books, and that 
right was denied by this Court on the 
ground .that the book contained matter 
which. promoted hatred between Hindus and 
Muhammadans. NEL i 

. Upona closer examination, we must in- 
quire whether the District Magistrate should 
go through the farceof recording evidence 
undera mandatory provision of the Code of 
Oriminal Procedure when he knows well 


,that.no Magistrate, Sessions Judge, or & 


Judge ofthe High Court can hold on the 
matter in issue in the trial before him con- 


. trary to the definite opinion of a Bench of 


tbree Judgesof this Court. In my opinion, 
even in cases of mandatory provisions their 
application must vary according to the 
circumstances of the cases. When s. 251 
was re-codified in 1898, the framers thereof . 
had not in mind the. subsequent provisions 
of s. 99-A, B, CO, D EF and G, which 
were first enacted in 1922 by the Press Law 
Repeal and Amendment Act (XiV of 
1922), and subsequently extended in opera- 
tion by Act XXXVI of 1926. Would it have 
been possible for any Magistrate to convict 
the Pandit of the offence of which he has 


“been convicted if the Bench of, this Court 


had granted his application under s. 99-B 
and set aside the Local Government's order 


` of forfeiture, dated 27th October, 1926? I 


am certain that no conviction would have 
been possible. When his application was 
oismissed, he must suffer the penalty, Two 
courses were open to him, either the quick 
one under s. 99-B, orthesluw and spectacu- 
lar one of a trial before the District Magis- 
trate with lengthy crors-exumination anda 
crowd ofdefence witnesses, He chose the 
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shorter cut, and, in my opinión; the District. 
Magistrate was perfectly correct in shutting. 


out all further evidence after the order, ofa’ -: 


Bench was passed here. [he applicant had 
hai a. definite finding against him `of the 


highestCourt in the Province presidedover by _ 


three. Judges, two of them being the most 
senior puisneJudges of this Court. Whatever 
the evidence may beon either side, no Court 


in£his Province would be able to decide . 


otherwise, and, therefore, in my opinion, all 
further evidence was rightly disallowed by 
the District Magistrate.. It is true that the 


provisions of s. 251 of the Oode.of Criminal. 


Procedure have been. violated, but [ have 
explained the’ necessity: of such violation 
by amendments in the Code which were 
subsequent to the codification of s. 251. 
"There isa heavy sentenceof fine, and the 
Loeal Government, did not take prompt 
- action. - Whatever mischief the book was 
likely to do has been done. Under the cir- 
cumstances [think there should be a sub- 
stantial reduction ‘in the ‘seatence of 
imprisonment. I reduce the sentence of one 


year's rigorous imprisonment to one oc two. > 


months’ rigorous imprisonment but uphold 
the sentence of fine of Hs. 1,000 and tits 
- rigorous imprisonment for six months in 
. default; otherwise 'the.application is dimiss- 
` ed. TEE [eee 
‘ania ,.. "Application dismissed, .. 
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: LAHORE ‘HIGH COURT. 
CRIMINAL MuSOELLANEOU3 PETITION No.-104 
a ea OF 1927... NG. : 

"c July4, 1927. . ^. 
Present:—Mr. Justice Tek Chand. . 
MUSADDI LAL AND ANUTHER—AÀCOUSED—- 
gPariTIONERS |, ^C < : 
“versus -- '^ 


EMPEROR-—RE;PONDENT. . " 


` ^. Criminal Procedure Code (Act V of 1898), 5. 526— ` 


Transfer application—Apprehension incaccused's mind 
— Reasonable apprehension defined— Absence of bias 
in judicial officer, effect. of. ` et 

. In transfer applications what the Court has to 
consider is not whether any real bias exists in the- 
mind of the Presiding Judge against the accused but 
the question is whether circumstances . do not exist 
which, though they may be susceptible of explana- 
tion, are nevertheless calculated to create in the minds 
* of the accused a réasonable apprehension that: they 
would not have a fair aud impartial trial. In deter- 
“ mining whether. the apprehension is reasonable or 
not we have not to come to a conclusion on abstract 


rd n 
1 
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principles but we have to bear in mind the degreq 
*. of intelligence of ithe accused. - [p; 228, col. 17] & P 
. Petition for transier of tne case. from the 
^ Court ‘of the District ' Mágistraté, Gurgaon, 
‘to some other Court. of competent jurisdic- 
-tion, in the other District. = ^ ij 
_ Mr..Shamair Chand,. for 
ers. f A t NE 
. Mr. C. H. Carden Noad, Government: 

Advocate, for the Respondent. ' * 

ORDEnR.—Musaddi Lal and “Makhan 
Lal petitioners have filed’ applications for 
transfer to another District of three criminal 
. cases, pending against them’ under s. 153," 
Indian Penal. Oode, ss.. 353, 147 and 332, 
_ Indian Penal Code; -and s. 32 of Act V of 
“1861. respectively in the Court of Mr; Brayne 
.Distriet Magistrate of Gurgaon. The ap- 
- plications are supported- by affidavits filed 
by Musaddi Lal and are opposed on behalf | 
of the Crown. The learned Government 


the Petitien- 


Advocate, has placed before mea copy of | , 


'the reply tothe allegations made in the 
-affidavits that has been furnished to him | 

. by the District Magistrate. EMEN 

: After hearing Mr. Shamair OChaüd for 

the petitioners and Mr. Carden Noad for 
‘the Orown, I have come to the conclusion 
that the interests of jusiice require that 
these cases should be tried ia another Di&-' 

. trict, In my opinion it is amply. borne out 
-that the petitioners have a réasonablé belief 


-- that they have, by various. acts of theirs. 


incurred the displeasure of the :Distriet 
Magistrate and other local authorities, and 
that they: will not have a fair and “impartial 
trial in that District. ^ This belih I cee 


:. thened by the fact, which is admitted by. 


. the District Magistrate,that the Superintend- 
` ent of Police conferred with him with regard 
to these: cases before the prosecution wås ` 


. actually launched. There is also the fur- , .- i 


ther cireudistance, which.appears from the ` 
statement of Musaddi: Lal'in his affidavit 
that legal praetitioneis. at Gurgaon have 
“evaded takiug up thé: cases gt the peti- 
tioners.” This allegation is not corftradict- 
ed in the reply submitted by the: District 
Magistráte. . is ngs "mo 
, While coming to this conclusion, I wish 

- however,-to make it clear that I -have no 
‘doubt whatsoever that the learned District 

: Magistrate. appears throughout to have 

, acted in perfect good faith in-the discharge | 

. of his administrative duties as the head of. 
the District, aud there is absolutely nothing 
to indivate'tuat there is any real bias in his 
mind.against the petitioners, But, as hag- 
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` “been pointed. out over And over again, in 
dealing with ,süch applications what this 
Court has to consider is not whether any 
real bias exists in the mind of the Presid- 


“ing Jpdge against the, accused but the 
‘question is. whether circumstances do not 


exist which, though they may be susceptible 


of, explanntion are nevertheless calculated 


‘to create- in the. minds of the accused a. 


reasonable apprehension that they would 
‘not have a fair and impartial trial. In 
‘determining whether the. apprehension is 
‘reasonable. or not we have not to come. to à 
“conclusion on abstract principles but have 
“to bear in mind the degree of intelligence, 


` ‘of the accused,. As observed by Lush, J., in ^ 


A “the leading case of Serjeant v. Dale. (1), in, 
such.matters. “the. law has. regard not so 
much perbaps to te motives.which might 


. .be.supposed to- bias the Judge. as to the. 
E ‘susceptibilities of the litigant parties. 


One 
important object, at: all events, is:to clear 
. away every thing which might engendersuspi- 
' 'eicn and distrust, of the tribunal, and so to 


promote the feeling of confidence i in the:ad-, 
ministration of justice which i is £o essential 


to: social order -and security". The point 
has been emphasized by Lord Hewart, Ocd., 

‘in:the recent caseof R. v. Sussex: Justices, 
McCarthy, Ex- parte (2) in the following 
words:—The trial of,a, case should be eon- 
ducted in an atmosphere which does. not 
‘create even,a suspicion that there bas been 
(ori is likely, 1o be) an improper interference 
with; the curse. of justice... 


long] lineof cases shows, that it is not merely . 


-of some importance but is of fundamental 
importance. that.justice should not only be 
done, but should manifestly and undoubted- 
ly;be seen tobe done". The question has 


-been discussed at considerable length by. 


‘Broadway, J., in Sardari Lal v. Emperor .(3) 
and; by the learned Chief Justice-in Amar 
Singh v. Sadhu Singh (4), and. I do not 
repose to discuss the authorities at any 
: Yenigth.* I May, however, refer to an un- 
By published decision in Pandit Madho Parshad 
> v. Emperor, Crin inal Miscellaneous: Petition 
No, 8 vf 1926 in which the Jate Mr. Justice 


D aem 20. B. D. 558; 46 L. J. Q. B. 181; 31 L. T. 
(2) (1924) T K. B. 256; 98 L. J: K. B. 129; 130L T.- 


, 510; 88. J. P. 3; 22 L. G. R. 46; 27 Cox O. C.580; 68 S. 
L 253. 40 T. L. R. 80. 
(3) 71 Ind oe 1006;- 3"Leh, 443; A.T.R. 1923: Lah, 
264; 24:Cr L.-J. 286. 
(6) : :80 Ind Cas, 709; 6 Lah, 386; 9 Lah. Cas. 28; A. 


“AR. 1925 Lah, 361; 26 Or, L..J, 853; 1 Labh L. J, 


LS . ki " œ 


* 


TOES 
kAMIKHA PaRSHAD-v. EMPERÓR; 
-Martineah, under soméwhat similar circum- 


(1041. ©. 1927) 


stances, ordered the: transfer of a criminal 
case from the Court of the District Magis- 
trate Gurgaon to-the Hissar District on the 
5th of March, 1926.. 

I accordingly accept these petitions and 
direct that the three cases aforesaid. be 
transferred from the Court of the “District 
Magistrate Gurgaon to that of the. District 
Magistrate Rohtak who will try them either 
himself or send them to such other com- 
petent Magistrate as he may think fit. 

R. L. Petition accepted. 

A. N. A. 


E OUDH CHIEF COURT. 
^— QriminaL AFPEAL No. 321 or 1927, 
‘August 5, 1927. 
_Preserit:—Mr. Justice Hasan and, 
Mr. Justice Pullan. : 
KAMIKHA PERSHAD AND ANOTHER’: - 
ANNE A PERETANE Z 


-EMPEROB-—ResponpzNT. 
Criminal Procedure Code (Act V of 1898), s. 139- . 
Order of acquittal— Revision—1nterference. — . i 
Although a High Court has jurisdiction under 
B. 439, Criminal Procedure Code, to entertain an 
application i in revision of an order of acquittal when 
the Crown has preferred no appeal, yet, the Court 
would not move in such a case unless there has been 
a glaring defect in the procedure orin the view of 
the evidence'taken by the trial Court orthere has ' 
"ran a flagrant miscarriage of justice.. [p. 230, col. , 


Appeal against an order of the District 
and Sessions Judge, ‘Barabanki, dated the 
7th" May, 1927. 

Mr. K. P. Misra, for the Appellants. 

Mr H. K. Ghosh, Government Pleader, 
for the Respondent. 

JUDGMENT.—lIn this case 8 persons 
have been convieted by ihe Additional 
Sessions Judge of Lucknow of offences 
under ss. 147 and, 304, Indian Penal- ‘Code, 
and sentenced in all to-7 years’ rigorous, 
imprisonment each. One accused person 
was acquitted. Of those who have been 
convicted one Lalta files an appeal from 
Jail. and;two other Kamikhya Prasad and. 
Safdar Khan are represented by Counsel, 
The others do not appeal. The complain- 
ànt, however, has, filed an applieation, for | 
revision bcth .of the order of acquiltal, 
passed against ihe ninth accused Mahmud 
Ahmad and for enhancement of the sen« 
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.tehces passed, upon those who -have been 
convicted on the ground that the offence 
which they committed was one under s. 
302 of: the Code and not one under s. 304, 
This case was from the outset beset with 
difficulty. There is no question that Aulad 
Khan and his relation Muhammad Ali 
were assaulted outside the liquor shop of 
Mawai village on the 27th of November. Ac- 


cording to the prosecution evidence the . 


assault took place at 10 o'clock and accord- 
ing tothe defence at twelve. The time 
was chiefly material because “Mahmud 
Ä mad accused, who is a person of im- 
portance, wished to.set up an alibi show- 
ing that he had caught a train at a station 
6'miles distant at half past twelve. Asa 


matter of fact, the evidence of the Sub- 


Ynspactor, who investigated the case at the 
oütset, indicates that the affair took placa 
somewhat before 12 o'clock, because, when 
he arrived. 
not: only 'was- the affair all over but. one 
of the injured persons Tafazzul Husain, 


the. brother of Aulad had already been to 


the Police, Station and gone away ‘in dis-- 


gust -finding that they could. not gt their 
'réport recorded by the junior ‘muhurrir, 
. who was‘the most reaponsible person. pre- 
sent at the Police Station. As ‘the result 
of'this refusal or inertia on the. part of 
the . Police at the ‘Station, Tafazzul Husain 
sent a‘telegram in the afternoon ait_4-50 
Pw.. to.the District Magistrate in which 


hè stated that 35 persons, whom he named 


in conelusion with the Police had attack- 
-ed:Aulad Khan and Mahmud Ali. Atthe 
time Aulad Khan had received serious in- 
juries to the head but he was still alive 
“and the Police were, no doubt, justified in 
postponing enquiry on the. ground that; 80 


far the offence was only under s. 323, Indian. 
At: any rateno adequate en- 


Penal Code. 
quiry was made at the outset, and it was 
“not until Aulad Khan died on the 8th of De- 
' cember, that the Police prepared a case. 
The case which they prepared was not a 


satisfactory one. They excepted a number 


of witnesses, who were: clearly supporters. 


of Mahmud Áhmai, and they found that 
two Pasis were the only persons who had 
committed this assault on two Muhammadan 
zemindars, ‘inflicting 16th injuries on one, 
and.7 on thé other. -It is not surprising 


‘that this investigation was not-found satis- 


factory by the Magistrate and a further 
enquiry resulting in 9 persons being com- 
mitted to Sessions. ae 
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From the.outset the complaidants; name: 


‘ly,.Muhammad Ali ‘and Tafazzul Husain, 


who “is the brother of Aulad Khan de- 
ceased, have -attempted to show that 
Mahmud ' Ahmad not . only ‘inetigated 
this affair but was himself present and 
took an active part. Thelower Court has 
not found: that this;part of the: case-was | 
proved, It has seen reason to doubt the 
detailed statements by which the--prosecu- 
tion wished to show that-Mahmud Ahmad 
overheard a conversation between :Aulad 
Khan and Muhammad Ali.on the previous 
evening:.and was, therefore, able’ to inter- 
cept -thèm ‘as they ‘entered Mawai'on the 
following ‘morning. In appealit has been 
argued; and not without force, that there 
must have been many opportunities ‘for 
Mahmud Ahmad to murder these persons. 
and he would probably have chosen some 
jungle or ravine and not the village in 
which. théy both reside. As to the: manner 


'.in which the-assault took.place:we- have; no 


doubt, 'thatzit isas. stated: Dy the -prosecu- 
tion witnesses. These two men: entered the 
village 3nd: found: a group of persons wait- 
ing with-lathis, Under the circumstances ' 
it isidl& to suppose that the deceased-and ` 
Muhammad ‘Ali provoked au attack, espe- 
cially_as: these men were Pasisand.they were 
grouped. ‘round the localliquorshop. "The 
difficulty‘is to ascertain how. many persons 
took part-in the affair and who they ‘were. 
Thére is evidence that Mahmud Ahniad 
was on bad terms with the deceased,-and 
it is also certain that Safdar who is-an- 
other.of.the accused but is .not.connected 
with Mahmud Ahmad was an active ‘enemy. 
The Pasis had had. previous: trouble: with 
Aulad. Khan and they had this to:encour- 
age them that in-a former quarrel -the 
Police: had declined to investigate -a:case 
made by Aulad Khan who had made some 
accusations against the local Sub: Inspector: 
Still we ; find it' difficult to deligve -that 
these Pasis alone had the -courage to lie in. 
wait for these zemindurs in broad-dayliglit 
in the middle of the village and - inflict 
fatal.injuries, unless they had backing’ from 
some more influential. persons. The lower- 
Court has accepted the statements of :éer- 
tain witnesses. These are in the main 
the witnesses produced. by Muhammad Ali. 
&t the outset, who: were -examined -by -+a 
Magistrate under s.. 202 of the, Oriminal. 
Procedure Code at the time when he made 
his complaint. .To our mind Musammat 


Mahadsi is the. most. reliable of:theg | 


Lomo o ' 
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Witnesses. She .is the keeper of the liquor 
shop and she does not include in her state- 
ment absurd exaggerations such ab. those 
which aisfigure the statements of the other 
prosecution witnesses, in order to blacken 
the case against Mahmud Ahmad; ` such 
is: the story that Mahmud Ahmad, after 
Aulad Khan had fallen, ordered some of 
his supporters to press a lath. against his 
chest and finish him off so that he could 
“no more give evidence against badmashes, 
This woman Mahadei does not profess to 
have seen exactly which of the accused 
persons dealt the fatal blows, and in real- 
ity all that she could have seen was 
a confused mass of men wielding lathis. 
Butishe’is very definite in her statement 
that Kanikhya accused, who is the karinda 
.of,Muhmud Ahmad, was present and 
_ Subsequently made more than one attempt 
-to; induce her not to give evidence against 
.his master. This factalone indicates that 
the party of Mahmud Ahmad was concern- 
ed in this affair ¿nd that it was some- 
body on his behalf who instigated these 
Pasis to make the assault. Direct evidence 
“is given by other witnesses that 3 perrons 
assaulted Muhammad Ali and 8 persons 
assaulted Aulad Kian. The names of these 
persons aie given by the witnesses and 
they include the nsmes both of Kanikhya 
and Saidar, who aje the two ay pellants re- 
presented by Counsel, snd Lalta who has 
filed a Jail appeal. We have not heard 
anything from the learned Counsel who 
appeared for them as to the defence they 
set up, but the general argument addressed 
to us has been that, because Mahmud 
Ahmed has been acquitted, his karinda 
should also be acquitted: As to Safdar 
little has been said except that one of the 
witnesses stated that he did not see Safdar 
take part in the assault. But this witness 
was admittedly tried along with Safdar in 
a previoys case of man-slaughter and as 
he was acquitted and Safdar convicted, he 
may very well bave' wished to keep back 
` the part of Safdar in the present case. 
This witness, whose name is also Mahmud 
Ahmad, is a zemindar and related to both 
parties. He has been cioss-examined at 
great length but rothing Les been elicited 
iiom bim to inaicate that be is a 
wiiness, In our opinion, the evidence is 
sufficient for the conviction of the present 
appellants and their appeal must fail. 
We now turn to the ap} licaticn 
e lor revision, This Court, no doubt, has 


MUHAMMAD KHAN v. EMPEROR, 


false ` 


‘deals with the question of sentence. 


[104 I. O. 1957] 


jurisdietion under s. 439 of the Criminal 
Procedure Code to entertain an appli- 
cation in revision of an order of acquittal 
when the Crown has preferred no appeal. 
But this Court would not move in such a 
casé unless there was some glaring defect 
either in the procedure or in the view of 
the evidence taken by the Court below and, 
in the case before us, we can only firfd 
that a man'against whom there was a cer- 
tain amount of evidence was acquitted by 
the: Judge who agreed with all the Asses- 
sors There is no irregularity in the 
trial and there is admittedly much false - 
evidence produced on behalf of the pro- 
secution. Under the cireumstances there 
is no reason for us to interfere in revi- 
sion and order a re-trial, which is, in our 
opinion, an extreme step and one which 
should only be taken where there has been 
2 flagrant miscarriage of justice. : 
The rest of the application for revision 
Now 
there is much to besaid for the view that 
the learned Sessions Judgeon hisown find- 


“ing should have held that the offence 


committed was one of murder and not cne 
of culpable homicide, and we are far 
from certain that the reasons given by 
him for holding otherwise are in accord- 
ance with the law as laid down in es 300 
and 301 of the Indian Penal Code. On 
the other hand ina case of this import- 
ance itis usual for the Crown to apply 
for an enhancement of sentence, and we 
are not prepared to find that this is a 
case which must inevitably fall under 


8. 302, and that there has been a mis- 
carriage of justice in bringing the offence 
under s. 304, . 


' We, therefore, dismiss the appeal and 
also the application for revision, and up- 
hold the conviction and sentences of the 
accused as they bave been passed by the 


‘lower Court. 


G. H. 


Appeal dismissed, 
. A.N. A, 





LAHCRE HIGH COURT. 

CiiMineL KEVISION PETITION No. 377 

or 1977. 
June 2x8, 1927, 
Pa esent; — Mr. Justice Tek Chand. 
MUHAMMAD KHAN AND ANOTHER— 
ACutski— PETITIONERS 
] VETSUS 
EMPEROR-— RESPONDENT, 
Publie Gambling Açt. (JII of 1867), s. 13" Public 


y 


riod t, 0. 1927) 
place." definition of Sentence of imprisonment and 
fine; legality of. : l 

Ib ig well-settled thatin order that a place should 
bs a ‘pnblic place’ within the meaning .of s. 13, 
Public Gambling Act, it is not . necessary ‘that the 
-publie should have a legal right fo go to it. All that 
Ís necessary is that the public actually go there whe- 
ther as of right or on suffarance of the propristors. [p. 
231, col. 2] : : 


Sukhnandan Sinqh v. Emperor (D, Gajju v. Emperor 


. 2) and Reg v. Wellard (3), followed. 


Emperor v. Hussein Noor Mahomed (4), Kashi Ram v. 
Empress (5), Mul Singh v. Empress (6) and Empress v: 
Gokal (T), distinguished. à : 

A person who offends against s. 13, Public Gambling 
Act, can be punished either with imprisonment or with 
fine but not with both. [p. 232, col. 1.] 

Petition for revision of an order of the 


- District Magistrate, Ferozepore, dated the 


19th February, 1927. affirming that of the 
Magistrate, Second Class, T'erozepore, 


for the Peti- 


. the 12th February, 1927. 


“Mr. Muhamad Din Jan, 
tioners. ÊNGG n e LU 
Mr. R. C. Soni, for’ Government Advo- 
eate, for the Respondent. Ey AS 
JUDGMENT.—The petitioners, 
Muhammad Kuan and Ghulam Hassan and 
seven other persons were convicted by the 
Magistrate, Second Claes, Ferozepore, under 
s. 13 of the Public, Gambling Act III of 
1867. These two were sentenced each to 
undergo one month’s rigorous imprisonment 
and to pay a fine of Rs. 10 and the others 
were sentenced to pay a fineof Ra. 25 each. 
Muhammad Khan and Ghulam Hassan ap- 
pealed to the District Magistrate, Feroze- 


' pore, who affirmed the conviction and sen- 


tences against them. They have now come 
up in revision to this Court. à 


The first ipoint urged on their. behalf 
is that the place where they were found 
gambling is nota ‘public place’ within the 
meaning of s. 13 of the Act. The-findings 
of the learned Distriet Magistrate are that 
the site concerned is in field No. 1500, 
which is the property of the Government 
and is now vested in the Municipal Oom- 
mittee of Ferozepore. A portion of this 
field ig enclosed within a low . boundary 
wail and is used as a cremation ground for 
the Hindus. . Outside this enclosure is & 
strip of land to which all classes of the 
publie, go by a path leading through 
certain fields. The finding is that the owners 


of the fields through which the path goes, 


might have a right to stop people pass- 
ing, but, as a matter of fact, they never 
do so. It was.on' this strip of land just 
outside the cremation ground, that the 
petitioners and their companions were found. 
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"by the Indpector, who headed ` 


gambling 
The. District Magis- 


the raiding party. 


- trate found that this spot, besides ebeing 


in full view of the public as they pass to. 
and fro across the fields, is also freely. 
accessible for all classes of the publi¢ and 
belongs: to a public body, which has never 
enclosed it.” In my opinion, on these 


'findiugs the learned District Magistrate 


came to a correct conclusion that’ the, 
place. in question’ was a ‘publi: place" 
within the meaning ofs. 13 of the Gambl- 
ing Act. Itis clear that the public have, . 
as a fact, free access to this place without 
obstruction either by the Municipality, 
which owns field No. 1500 or by the owners 
of the other fields through which the path- 
way from the public road leads to it. 

It is well-settled that in order to bring 
a particular spot within s. 13, it is not 
necessary that the public should: have a 
legal right to go.to it. All that is neces- 
sary is that the public -actually go there, 


_ whether as of right oron sufferance of the 


proprietors. In Sukhnandan Singh v. Em- 
peror (1) it was ‘held that in the area 
occupied by a large grove which belong- 
ed to a private individual but to which 
the public were allowed free access on cer- 
tain occasions was a ‘public place’ within 
the meaning of the section. Similarly in 
Gajju v. Emperor (2) it was held that the 
words “public place" signify a place to 
which. the public resort, as a matter of 
fact, whether of right or with the permis- 
Bion of the private owner. The meaning : 
ofa similar expression appearing in 14 & - 
15-Vic., c. 100, s. 29 was considered at 
length in the Reg.v. Wellard (3) where Cole- 
ridge, O. J., defined a ‘public place* as 4 
place: where the public was in the habit. 
of -resorting and no one prevented them 
from so'resorting to it. Grove, J., remarked 


. that “a ‘public place’ is one where the . 


publie: go, no matter whether jhey have a | 
right to go-or not." He said that “the 
right. was not the question," but the deter- 
mining factor was whether the public 
actually and in fact went there witnout 
let-or hindrance. There is a number of 


‘reported cases of Indian Cuuris ia whien 


(1) 65 Ind Cas 419; 44 A. 265; 20 A. L. J. 80; 
L J.6:; A L R. 1922 All. 542... 80; 23 Cr 
(2) 47 Ind. Cas. 433; liN. L. R. 137; 19 Or. LJ. 


12:6 mu 
(3) (1885) 14 Q.B D 63: 54L. J. M C.14 SLT 
ae 33: W. ,R. 156;| 15 Cox C. Q. 559; 4d; d, P, 
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thd same view, has been taken, but I do 
not think 


‘The learned Counsel for the petitioners. 


“has referred me to three rulings, each of 


' which seems to me to be distinguishable, - 


' In En peror v. Hussain Noor Mahomed (4) 
the ,question was whether a railway car- 
riage forming part of a special train run- 
ning between Poona and Bombay was a 
‘public' place’ within the meaning of the 
Bombay Prevention of Gambling Act, the 
.wording of which is similar to that of the 
Indian Public Gambling Act. . It is obvious 
that there is no analogy between a railway 
carriage forming part of a special train and 


the .spot in question in the present case.. f 


The next ruling cited is Kashi Ram v. 
Empress (5) where in a brief judgment 
it was held that gambling in a place near 
a publie road and exposed to publie view 
is not a gambling in a ‘public place.’ , No 
details are, however, given in the report 


as to the ownership and nature of the. 


Spot then in question. All that is stated 
is that the mere fact that the place was 
visible from the road was not enough to 
make it a ‘public place’ within the meaning 
of the section. .In Mul Singh v. Hmpress 
.(6).2 thara forming part, of.a , private 
house situate by the side of,. but outside, 
.@ public street was held not to be a ‘pub- 
lic place’ The facts of these cases were 
materially’ different from the present case. 
For the foregoing reasons,.I am of opin- 
' ion, that the spot, where the petitioners 
were found gambling is a *publie place' and 
I affirm the conviction, 

The petitioners, however, have been sen- 
tenced to undergo rigorous, imprisonment 
‘for one month and to pay a fine of Rs. 10 
each. Section 13, however, próvides that a 
person found guilty under that section 


Shall. be.liable to a fine not exceeding ` 


Rs. 50 or,to imprisonment either simple 
or rigorous, for any term not exceeding 
one calendar month It is obvious, that-a 
‘person, who offends against this section 


can be punished either with imprisonment — 


or with fine but not with both. Double 
punishment of: fine and imprisonment can- 
. not be legally imposed. See Empress v. 


Gokal (7). The sentence imposed on the’ 


' peti&ioners is consequently “illegal. I, there- 


9 30 B. 348; 8 Bom .L, R. 22; 3 Or. L, J. 216. 
5) 17 P. R. 1882 Cr. e 
(6) 11 P. R. 1890 Cr. 

e (7) 28 P. R. 1880 Or. . 
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it necessary to refer to- all of’ 
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fore, aecept the revision to this extent that 
I modify the sentence to one of. rigorous 


, imprisonment for the period already under- 


gone. The sentence of fine is set aside. 
The fine, if paid, will be refunded. 
ROL, Sentence reduced, 


` e - 
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ALLAHABAD HIGH COURT. 
OniMINAL Revisions "Nos. 147 anD 148 
i oF. 1927. 
May 4, 1927. 
Present:—Mr. Justice Boys. 
TIRLOK AND OTHERS— ACOUSED 
—APPLICANTS 1 
versus " 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 110, 
112, 117, 256 —Security.. proceedings Examination: of 
witnesses—Procedwure— Accused's vight-to cross-examine 
— Proper stage for calling upon accused to cross-exa- 
mine—Magistrate's duty to'give ‘reasonable’ opportunity 
—Insisting on neda cross-examination, legality 


of. 
Tin the case of proceedings. under‘ s 110. of the 
'Oriminal Procedure “Code at any- stage of the'pro- 


.secution the Magistrate, if: he.is prima facie satisfied 


that there is a case against the accused, may inter- 
ruptthe proceedings for the purpose of asking the 
accused whether he'pleads guilty or. whether he hag 
any defence ‘to make. If he:decides todo that and 
the accused elects to defend, the Magistrate shall 


then ask the accused whether he -wishes to cross." 


examine any of the prosecution witnesses:and if he 
says he does so wish,:he must be given an -opportun- 
ity-of cross-examining them. Tf, on the other hand, 
the’ Magistrate desires to hear all ‘the. prosecution 
witnesses before asking the accused’ whether he 
wishes to plead guilty or to defend’ himself, he is 
at liberty to do so. But "when the stage is 


. reached of asking the accused whether he wishes 


to plead guilty or to defend, the accused must be 
allowed an opportunity- of 'cross-examining any ‘wit- 
nesses whom-.he desires to cross-examine. [p. 233, co], 
9 


TA Magistrate cannot insist on the prosecution "wit-. 
nesses being cross-examined by the accused im- 
mediately, whether they wish to do so or not, [ibid.] 


Criminal revision from an order of.the 
Additional Sessions Judge, Gorakhpur, 

Mr. N. Upadhiya, for the Applicants. 

The Assistant Government Advocate, for 
the Respondent. — H 


.JUDGMENT T.—These two cases illus- 
trate the unfortunate results that. follow 


"when Magistrates endeavour to rush throu gh. 


what threaten to be protracted proceedin gs 
regardless of the provisions óf the law. 
Some 16 -accused persons, of whom the 


|, present applican:sare 4, were under arrest 
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in view of a contemplated gang case against 
them. The authorities, as they were per- 
fectly entitled to do, decided to be content 
with proceedings under 8. 110. An order 
under s. 112 was drawn up on the 15th of 
July, giving notice to the accused . persons 
of proceedin gs that it was contemplated to 
take against them under s. 110, Oriminal 
Procedure Code, 15 prosecution witnesses 


wore forthwith examined. One of the pre-. 


sent applicants, Dudhnath, was released on 


bail: the others remained in Jail. The pro- ` 


ceedings.were held at Chaura. 'This was 
probably for the convenience of everybody, 
both prosecution and accused, but the result 
of holding proceedings at that place was 


naturally that there were no legal praoti- 


tioners there, unless indeed they came for 
that particular case or some other ease 
béfore the Magistrate. The accused, on the 
15th, appear to have been wholly .unrepre- 
sented. On.the I6th and 17th, 27 more pro- 
Becution' witnesses "were: examined. An 
application for bail was made bya mukhtar 
on behalf of Tirlok, one of the present 
applicants; and that was refused. There 
' was some sort of attempt at cross-examina- 
tion by. one or two of the accused here and: 
there, but as. might be expected it consisted 
of. ‘only one or two questions occasionally 
- put by one or other of the accused, and the 
great majority of the witnesses passed with- 
out “a question being asked of them. This 
was what was to be expected, The accused 
. were most unlikely to be able to conduct 
any efficient cross-examination themselves 
at all. So far there is nothing actually 
illegal. July 28th was fixed for the defence. 
But five days earlier, on.July 23rd an ap- 
plication was made through a mukhtar on 
behalf of Tirlok: and. Dudhnath. to: re-call 
prosectition witnesses for cross-examination. 
This application was refused ‘on the ground 
that one of the accused had been on bail 
since the 15th-and had had ‘an opportunity 
to appoint Counsel and an application for 
bailhad in fact been made by a mukhtar 
on behalf of one of the accused. The appli- 
cation for the re-call of the prosecution 
witnesses was, therefore, refused. On the 
date fixed for the defence, July 28th, the 
appliéation was repeated and was again 
refused. ‘In the result, the applicants before 
me have been called upon to furnish secu- 
rity under s. 110 and ‘have furnished that 
security. Other of the accused persons are, 
I am informed, in Jail apon failure ui furnish 
peourity. 


Mer 
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T am at the present moment. concerned. 
only with whether these men have had a 
legal trial. A subsidiary quéstion woulde 
be whether any departuré from procedure’ 
has been merely an irregularity or whether 
the accused have been prejudiced. . Tha 
procedure that should have been followed 
is, in my opinion, perfectly clear. “Bec- 
tion 117 requires that in the case of pro- 
ceedings under s. 110 they should be con- 
ducted “as nearly.as may be practicable in 
the manner hereinafter prescribed for con- 
dueting trials and recording evidence in 


warrant cases,-except that no charge need . 


be framed." “The reason for the exception 
is obvious. What is equivalent to a charge 
has already been framed in the order 


served upon the accused in accordance 


with s. 112. . According to s. 254, 

any stage of the prosecution case the 
Magistrate may frame a charge. “Ac- 
cording to s. 255, the charge: shall ‘then 
be read and explained to the accused and 
he shall be asked whether he is guilty or, 
has any defence to make. There is no 
reason why these two-sections should not be 
‘applied to an enquiry under s. 117, except 
inso faras the framing of a charge and 


- the reading of it to the accused is concern- 


ed; in other'words, at any stage of the 
prosecution, the Magistrate, if he is prima 
facie satisfied that there is a case against 
the accused, may interrupt the proceedings 
for the purpose of asking the accused whe- 


ther he pleads guilty or whether he has 


any defence to make. If he decides to do 
that and the accused elects to:defend, the 
Magistrate shall then ask the aecused whe- 
ther he wishes to cross-examine any of the 
prosecution witnesses and if he says he 
does so wish, he must be given an opportu- 


mity'of cross-examining them. If, on the 
‘other hand, the Magistrate desires to hear 


all the prosecution witnesses before asking 


-the accused whether he wishes bo plead 


guilty or to defend himself, he is, of course, 
at liberty to do so. But when the stage is 
reached of asking the accused whether he 


. wishes to plead guilty or to defend, the’ 


accused must be allowed an opportunity of 
cross-examining any witnesses whom he 
desires to cross-éxamine. 

It is obvious on the face of it that this 


| procedure may in some cases cause incon- 


venience: and it may be much more conveni- 
ent for the Magistrate to insist upon accused 
cross examining immediately whether they 
wish to do-so or not and ‘whether they are 


.tunity." 3 0 
ceeding been legal, which I do not -think it . 
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represented or not. Butthat is plainiyno? 
[he law, and the aceused were entitled to an 
opportuuity of cross-exanining in accord- 
ange with the law. The learned Sessions 
Judge remarks: —"Now coming to the trial, 
it would have, no doubt, been better had, 


the learned Magistrate allowed à little time - 


to the aceused before proceeding to record 
the evidence against them"; and later he 
says: "Of course the appellants had no 
right toa second cross examination under 
8:250 of the Code of Criminal Procedure 
aud the objection taken is futile." .The 
fact of the matter is that in this case, apart 
altogether from the valid ground of objec- 
tion based on 8. 256, there was, in fact, no 
reasonable opportunity given to the accused 


at any stage to cross-examine the witnesses," 


1 emphasise the word "reasonable oppor- 
Even had the Magistrate's pro- 


was, Iam still more confident that it was 
not reasona1ble. I cannot possibly hold 
otherwise than that the accused may reason- 
ably claim to have been prejudiced by the 


way the proceedings were conducted. le 


.may say that 1 have considered the cases 


reported as Chintamon Singh v. Emperor 
(1) and in Ganga Singh v. Emperor (2). — 
{ set aside the order of the learned Ses- 


. sions Judge upholding the order of the 


Magistrate, and I set aside the order of the 
Magistrate also calling upon the four appli- 
cants before us” Tirlok, Dudhunath, Lallu 
and Surjan, to furnish security, and direct 
him, if the district- authorities still con- 
sider it desirable, to proceed with the case 
giving these four persons the opportunity 
to cross-examine such of the prosecution 
witnesses whom they desire to cross-examine 
after giving them reasonable notice. It is 
with reluctance that this Court must fell 
compelled to set aside proceedings at this 
stage, byt no other course is possible if 


“ Magistrates will not follow tne procedure 


provided and rush proceedings through 
against accused persons and, if 1n addition, 


-upon'an examination of the record it is im- 


possible to say that the accused cannot rea- 
sunably allege that they have been pre- 
judiced. | 


A. N. A. 


: ; Order set aside, 
(1) 35 C. 213; 12 C. W. N. 299; 


7 Or. 1, J. 146 7 C. 


ol J. 1717 


2) 17 Ind. Cas.404; 10 A. L. J. 383; 12 Or. L.J. 
Ue 


. 
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LAHORE HIGH COURT. . 
- ORIMINAL TRIaLS Nos. 2 AND Jor 1927, > 
. August 60,1927. |... f 
Present :—Mr. Justice Broadway and, 
Mr, Jusiice Skemp. 
EMPEROR— 
versus i E^ 
DEVI SHARAN SHARMA AND ANOTHER 
7 —AOUCU-ED. . "NT 
Penal Code (Act XLV of 1860), s. 159-A, scope of— 
Tendency to promote-class hatred—Intention, meces- 
sity of— Evidence of intention—Internal and external 
evidence—Presumption from tendency of words— 
Constructive intention, application of—Hatred or 
enmity, reciprocity of, whether necessary— Freedom 
of religious discussion, limits of —Attdck on religious 
leader. : fae 
It is settled law that s. 153-A, Penal Code, does not 
mean that any: person who publishes words that 
have'a tendency to promote class hatred can be con- 
victed under that section. The words ‘promotes or 
attempts to promote feelings of enmity’ are to be 
read a8 connoting a successful or unsuccessful 
attempt to promote feelings of enmity. It must be 
the purpose or part of the purpose of the accused to 
promote such feelingsand, if it is no part of his 
purpose, the mere circumstance that there may bea 
tendency is not sufficient. [p. 238, cols. 1 & 2.] 


. Whether ornot the promoting of enmity is the 
intention is to be collected in most cases from the 
internal evidence of the words themselves But- 
there is no warrant for the proposition that 
other evidence cannot belooked at. In any matter 


. on which other evidence could assist it may be taken. 


[p 238, col. 2.] ] 
In most cases, however, from the nature of the case 
the internal evidence of the words used and the 
meaning ofthe words used will very generally be’ 
decisive of the question whether or not the Court is - 
confrofited with a successful or unsuccessful attempt ` 
to promote feelings of enmity. They will be decisive in 
all cases where the intention is expressly declared. 
ibid.) . - . 
t If the words used, naturally, clearly and indubitab- 
ly have such a tendency, then it must be presumed 
that the publisher intended that which is the natural 
resultof the words used. But the words used and 
their meaning are never more than evidence of 
intention and it is the real intention ofthe accused ' 
that isthe testand itis not permissible to have 


. recourse to the doctrine of constructive intention. 


ibid. | i . 
E Tateafion may be deduced from the internalevi- 
dence of the words used by the writer as well as 
from the general policy of the paper and it is: 
also permissible to take into consideration the persons 
for whom the article is written and the state of the 
feelings between the two communities at the time of 
publication. [p, 239, col. 1.] ; ' 
To attract the application of s. 153-A, Penal.Code, 
the hatred or enmity excited need not be reciprocal 
but may be merely unilateral [p. 240, col 1] -~ 


While it must be recognised that in countries 
where there is religious freedom a certain latitude 
must, of necessity. be conceded in respect of the free 
expression of religious opinions together with a 
certain measure of liberty to criticise the religious 
beliefs of others, it is; contrary to all £reasons to hold F 


' took it across to that officer. 
Commissioner ‘also took a serious view of` 


‘vile and abusive language. 
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that liberty to criticise includes a license to resort to 
1 (p. 241, col. 1.] 
While itis not corfect to say thaf any and every 


falls within the ambit of s. 153- A, Penal Code, there 
ean be no doubt that the writing 'of a scurrilous and 
foul attack on such a religious leader would prima 
facie fall under the seetion and it would require a 


considerable amount of explanation to take it out of. 


the substantive part ofs. 153-A, Penal Code, and 
bring ft within the four corners oe the Explanation. [p. 
241, col. 2.] 4 


. Messrs. Bhagat Ram Puri, Ram Lal 
Anand, Faqir Chand, for the Accused. 

. Mian Abdul Rashid, D. Ram Lal and Sir 
Mion Muh canal Shafi, for ihe Crown. ` 


.JUDGMENT.: 


CBudxdWway J.—In the middle of April, ' 


1927, a monthly vernacular journal entitl- 
ed the “ Risala-i-Vartman " 
pearance in Amritsar for-the first time. 


. The declared printer and publisher of this 


journal was one Gian Ohand Pathak who 


was also shown as editor on the front page’ 


of the journalitself. The journal was print-, 
ed at the Aftab Electric Press pirated in 
the Hall Bazar in Amritsar.. 


“The second number of this T 'ap- 
peared about the 14th or 15th of May, 1927, 
and towards the end of, that month there 
was considerable excitment among the Mus- 
lims of Amritsarin connection with an,article 


appearing in that number under the heading. 


"Bairi-Dozakh " ora“ Trip to,Hell”, the 
author of which was said ito. be one Devi 
Sharan Sharma, 


‘Towards the end of May, or. very i GEK 
in June, a poster made its.appearance in 
Amritsar. It is said to -have been sent by 
the Mirza of Qadian and, to have drawn 
attention tocertain portions of this article 
and still further. excited the Muslims. 

On the 4th June, 1927, the attention of 


Mr: Hamilton-Harding, Superintendent of- 


Police, Amritsar, was drawn to this article 
and issue by the Deputy Superintendent of 
Police, Mir. Faiz-ul-Hassan.- Mr, Hamilton- 
Harding, after hearing the article read out, 
considered. it necessary to bring it to the 
notice of the Deputy Commissioner, and 


the article and at once got into telephonic 
communication with the Punjab Govern- 
ment, and asaresult of the conversation 
that ensued took steps to proscribe’ the 


» i i : 4 - . + 
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journal under s. 


th of June. 
. were received from Simla, two complaints 


made its ap-- 


The Deputy 


ag 
99-A of the Criminal. 
Procedure Oode and issued a search war- 


criticism of a religious leader, whether dead or alive, 2i rant. 


A copy of this sa was obtained sand ` 


. forwarded to the Punjab Government at’ 


Simla, and on the 6th of June, 1927, the. 
Deputy Cómmissioner received telephonic 


orders directing the prosecution, under s. 
153 A of the Indian Penal: Code, 
_ persons responsible for the writing and pub- 


of the 


lication of this article. 

Warrants were at once issued and Gian 
Chand Pathak was arrested on the evening. 
of the 6th and Devi Sharan Sharma on the 
.As soon as the written orders 


were filed by the Superintendent of Police, 


` one against Gian Chand Pathak as the edi- 
-tor, publisher and printer, and the other 


against Devi Sharan Sharma as the author of 
the particular article. 

On the evening of the 6th of June, a 
meeting washeld in Khair Din's mosque 


“which was attended by à large: number 


of Mussalmans at which this article was con- 
demned. , 

The two cases were taken up by the Die- 
trict Magistrate of Amritsar who recorded, 


the statements of a certain number of wit- - 


nesses. On the Ist of July, however, sap- 
plications. were filed on behalf .of the Crown 


“. asking for the transfer of these two cases 


for trial in this Court. These applications 
were supported by an affidavit sworn by 
the Deputy Commissioner of Lahore, and, 


having regard to the circumstances disclos- 


ed by that affidavit it was considered ad-, 


. visable to grant the applications and the 


two cases were commenced in this Court < 
on the 15th of July. The evidence in the 
two casesis practically the same. ^ The 
trials, however, have been kept separate. 
As, however, both Counsel for the Orown 


' and for the twoaccused have arg n the 
i 


two cases together, this judgment will deal 
witb, and dispose of, both the cases. 
Charges were framed.in both the cases 


„on tbe 18th of July, 1927. Both the accus- 


ed pleaded not guilty and practieally all 
the prosecution witnesses were re- called 
for cross-examination in both the cases, 
At the concelusion.of the eross-examination 
of*the prosecution witnesses each of thee 
two accused was further examined and Gian 
Chand Pathak filed a written statement. 
Devi Sbaran Sharma said that he would 
file a written statement but has not ougat 
fit to do so. 
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Gian Chande denied all knowledge of the 
“article and stated in Court that he was 
" absent from Amritsar when this particular 
.number of the journal was prepared and 


issuetl. v dapes KA I 
* Devi Sharan Sharma admitted having writ- 


ten the'article in question but stated that.he 


had written itin Hindi using Hindi names, 
which, however, meant the same thing, and 
had then put the article written in Hindi 
in the letter-hox of the “Risala-i-Vartman.” 
He explained that he had written the arti- 
cle*in Hindi as he had been told that the 
paper, that is, Vartman, was in support of 
the Arva movement and'that a part of it 
would be written in Hindi. Although both 
the accused summoned witnesses in 
their defence, none were ultimately produc- 


The . first point for. determination is whe- 
ther the two accused or ‘either of them can 
be. held responsible for this article. . 

Gian Chdnd Pathak is the admitted edi- 
tor, publisher and printer of the “ Risala-i- 
Vartman " and is,in law, clearly responsi- 
ble for ‘its contents. His statement that he 
was absent from’ Amritsar when this num- 


' ber: was printed and issued is not support- ` 
. it. 


ed by any evidence, and. having regard to 


the fact that it was a monthly journal | 


newly started’ and that this May . number 
was only the second number issued his ab- 
sence is highly improbable. | 
'Àgainst'his bare assertion of his absence 
there is the evidence of P.'W. No. 12 
Habibullah and P. W..No. 13 Shah Muham- 
mad who are' the two caligraphists who bet- 
ween them 'copied the matter appearing in 
this number and prepared it for the litho- 
_gtaphic stone. They both swear that Gian 
‘Quand and Devi Sharan Sharma together 
brought the original manuscript to them to 
be copied. P. W. No. 13 Shah Muhammad 
is not possessed of' very much intelligence 
aid has ory passed the Entrance Exami- 
nation. ‘That he copied this article- and 
other portions ofthis issue is not denied 
by Gian Ohand whose statement is to the 
effect that the original of this article: was 
given to Shah Muhammad to be copied by 


his (Gian Ohaud's) office while he himself? 


was away. There is, therefore, no reason 
to doubt this witness's statement when he 


gays that the original of this article was: 


given ‘to him, to be copied by Gian 
Chand. i f 

The statement of Habibullah, P. W. No. 
12, is still more emphatic, He says. that 
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he copied practically the whole of the. 


April number of the " Risala-i-Vartman " 
and.the.first.16 pages and page3£ of the May 
number of this journal. “With regard to 
this ‘particular. article he says that the.ori- 


ginal of it was brought to him by Gian. 
Chand and. Devi: Sharan “Sharma to “be. 
copied out, that he glanced ‘over it'and re- ' 

: fused -to copy it.as he considered it insult- 


ing, and told him that he would :nof 
copy it asit wasan attack on. his religion. 
There is.no reason to doubt the truth “of 
this witness's statement. 

: In addition to the statements of these 


two- witnesses there is the evidence of P... 
W. No. 4 Muhammad Abdullah who. is 


employed inthe Aftab Barqi Press where 
this journal was printed. This witness's 


duty was to-see that the lithographic stones | 


i 


were -correctly prepared. In.his'eross-ex- 


amination -after the charge. he stated that 


about the 14th of the ‘month ssome‘six. 


weeks before the date of his evidence; that 


is, somewhere about the.14th of May;.Gian . 
‘Chand brought a-copy of this journal to his | 
Gian @hand 


ress: to be printed. As 
rought it after 4 o'clock when the press 


closes, at first the witness réfused to - print ` 


Gian Ohand, however, said that he 
wanted it tobe printed urgently as the 
paper ‘was to beissued the next day. On 
SUNG thisurgeney the journal was print- 
e 


I -am-unable to see ‘any reason for-doubt- - 


ing the veracity of these three witnesses, 
and have no hesitation in holding that 


Gian Chand’s statement that he was .ab- ` 


sent from Amritsar when this May num- 
ber was printed and issued is entirely false. 


In my judgment it has been established: 
that Gian Chand took an active part in the 


publication notonly of the May number óf - 


the Vartman but of this particular article 
also, and I.regard the evidence of P. W, 
No. 12 Habibullah as true. - 

Devi Sharan Sharma is admittedly -the 
author of this article. His statement is that 
he wrote it in Hindi and put it into-the 
letter-box of the office of the `“ Risala-i- 


Vartman " and never saw the article again - 


till he'read itin Court. There is no evi- 
dence insupport of his statement that. it 
was written in Hindi, and having regard 
to the fact that he admits knowing Urdu 
and further admits that he wrote: in Urdu 
an article for the June number, the origi- 
nal of which was produced in Court.by P. 
W. No. 8.Habibullàh, I have no hesitation 
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in holding that.his statement is. false. P, 
W. No. 8 Habibullah who. is the same wit- 
ness as P. W. No. 12in the case against 
Gian Chand, stated very positively that the 


manuscript -for the : whole ofthe April issue 
was brought to him to be copied by- Gian 


Chand Pathak and Devi Sharan Sharma - 


and that the same two persona came toge- 


:ther when they brought him the original . 


material to be copied for the May issue. 


He has further sworn that when he read the ` 


title of- this particular article “ Sair-i- 
Dozakh", his suspicions were aroused and 
he- read the article. On.reading it he þe- 
camé ‘angry and returned it to-the ‘two men 
saying that he-would not copy it, where- 
upon Devi Saran. Sharma said to him, “I 


am the author, I have written this. mazmun. . 


-I-am - responsible, copy it why are you 


‘afraid’. In my judgment the evidence of: 
this witness is enough to prove that Devi ` 
Sharan- Sharma; took an active part in the 


publication of this article of which he is 
admittedly the author. The statement of 
this witness is furthersupported by P. W. 
“No. 10 Shah Muhammad who undoubt- 
‘edly; copied this article, not only: for 


Gian Chand but for Devi Sharan Sharmh. - 


He: is positive that the manuscript of this 
'&rticle- was brought to him by both Gian 
Chand and. Devi Sharan sharma in the first 


week of «May, the- article being included - 


in the other matter which was given to him 
to copy: 


___ There- are two other witnesses, namely, P. , 
“Wi: No. 18. Sheikh Muhammad Sikandar. 


and P.W. No. 15 Lal Din, who Were pro- 
duced by the prosecution. to prove that 


Devi. Sharan Sharma’ had published this; 


particular article.’ It is not necessary to 
discuss: the evidence of these two witnesses 
as, in my opinion, they are both wholly un-. 
worthy of credence. ‘That Shaikh Muham- 
mad Sikandar knew Devi Sharan Sharma. 
is possible, but the statement made by him 
as-to his conversations with the accused is, 
in-my opinion, utterly false Relyingon the 


evidence given by Habibullah and Shah. 


Muhammad I hold that Devi Sharan Sharma 


was responsible for the writing and publica- ' 


-tion of this particular article: 


I nextturn to the article. iteelf. It is. 
mot necessary nor advisable to set it out. at: 


length as to do. 8o. would tend to give 
-it further publicity: Suffice it to say, 
“that it purported to: be a .dream in 
which the. writer was: borne: to Heaven 
-where he was given a mysterious animal 
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to ride and on its back he visited paradi&e, 


and hell. Inthe latter place he professed 


to have seen certain historical Muslims 
surrounded by a large number of . other 
Muslims and held certain conversations with 
them. j EL 

The article is in extremely bad taste 
seurrilous in nature and is a disgusting 
satire on certain incidents in thelife of the 
Holy Prophet of Islam. ; VM 
. The next question is whether this article 
falls within the purview of s..153-A, Indian 
Penal Code. The section in as follows:— 

“Whoever by words, either ‘spoken or 
written, or by signs, or by visible represen- 
tations, or otherwise, promotes or attempts 
to promote feelings of enmity or hatred 
between different classes of Her Majesty's 
subjects, shall be punished with imprison- 
ment which may extend totwo years, or 
with fine, or with both". ^ . e 

The case for the prosecution is that the 
two accused wrote. and published. this 
article with the intention of promoting 
hatred and enmity between the Muslims : 
generally and those members ‘of the. Arya 
Samaj and Hindu Sabha who approved 
of, and were responsible for the Shudhiand 
Sangathan, movements, and who it was con- 


‘tended were believed to be behind these 


two accused. It was urged. that while 
the said movements were -in themselves 
praiseworthy the methods adopted. by 
certain members in promoting them were 
objectionable and had already strained the 
relations. between the two communities ‘or 
classes, and that this article had created 
& great stir in Amritsar. and elsewhere 
and the relations between Muslims and 

Hindus had become still more strained, ` 
It was farther contended thatthe inten- 
tion of the avcused could be deduced 
from (1) the nature of the article, (2) the 
policy of.the paper in which it was 
published, (3) the .class of persons whom 


-it was sought to redch,(4) the fagt that. it 


was published atthe time when the rela- 
tions between the two communities were 
strained, and (5) the antécedents. of the 
accused, n 

On theother hand, it was contended.by 
Mr. Puri,for: the two accused that intention 
was an essential ingredient of the. offence 
against which this section was aimed and 
that (1) the article ia question productd 


.no feelingsof any kind; (2) the article did . 
. not certainly produce "hatred and enmity”, 


(3) the article did not produce any. feelings 


' :Bamaj or 
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* the hatred or enmity sought to 
, and Hindus against 


-Ìt is sought to 


"Show any ‘such intention. 


: that I have carefully 
"Shown in the list appended to the judgment 


"Indian Penal 


such as are contemplated by the section, as 
be promoted 
must be reciprocal, that is the Muslims 
‘must have hatred or enmity agdinst Hindus 
Muslims, (4) while 
intention could be gathered from the words 
them$elves the words should be ignored if 
i provéitby other evidence, 
-and (5) that the words themselves did not 
He further con- 
tended that there was not a tittle of evidence ` 
‘on the record connecting either the Arya 
Hindu Sabha with the two 
accused or with ‘the publication of this 
‘article. ME : 
As to.the ‘last contention I, may say at 


once that there is no evidence of any sort 


showing that the promoters of the Shudhi 
‘and Sangathan movements were in any way. 
connected with the two accused or with 
-this article, and if it was the intention of 
the prosecution to prove any such connec- 


. “tion they have failed. 


|: Át the same time I do not think that 
-this fact really affects the case for. the 
Crown. Gian Ohandis indeed a member 
: of the Arya Samaj and Devi Sharan Sharama 
‘an Arya Samaji by conviction though not ` 
'actually a member. The evidence on the 


“record shows that these two accused took 


'an active part in certain of the proceedings 
'of the local Arya Samaj, the “Risala-i- 


`: Vartman” itself states that its object was to 


‘promote Shudhi and Sangathan and in 
‘these circumstances it cannot be regarded 


“as surprising if the Muslims of Amritsar 


came to the conclusion that this article: 
‘had the approval of the. Arya Samaj and 
‘Hindu Sabha, more especially, as since its 
publication one’ Hindu gentleman alone 
‘publicly condemned it. 

^ Before proceeding furtherI would: state 
Studied. the cases 


‘some of-which were cited at the Bar but 
‘do not think it necessaryo.discuss them, 
“as T amin full accord with the following 


"exposition of s. 153-A, Indian Penal Code, 
"givenby Rankin, J.,in P. K. Chakravarty 


Emperor (|). : 
“It is settled law that s. 153-A of the, 
Code does not mean that 
any person who publishes words that have 
‘a tendency to promote class hatred can-be 


“convicted under that section, The words ` 


(1) 97 Ind. Cas. 738; 54 O. 59 at p. 64; 300 


: .W.N. 
.-953; 44 Q. L, J, 172; A. I, R, 1826 Cal. 1133; 27 Or, L 


d, 1184, 


-EMPEEOR V. DEVÍ SHARAN SHARMA. 
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- J. 139; 17 A. L. J. 925: 23 
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‘promotgs: or attempts to promote feelings 
ofenmity' are to be read as connoting a 
successful or unsuccessful attempt to pro- 
mote feelings of enmity. lt must be the 
purpose or part of the purpose of the 


accused to promote such feelings and, 1f 


it is, no part of his purpose, tne mere 


circumstance that there may be atendency .: 


is not, sufficient. . It is quite true that: 
whether or’ not the promoting of enmity-is 
.the intention, is to be collected in most 
cases, from the internal evidence: .of the: 
words themselves, but I know of no author- 


‘ity for saying that other evidence cannot 


„be looked at, andit appears to me that the 


explanation shows quite conclusively that 


-in any matter on which other evidence 


could assist it may be taken. The . learned 
‘Chief -Presidency Magistrate has himself . 


pointed out that, even on the question of: 
likelihood to promote ill-feelings, the facts 
and circumstances of the time must be 
taken into account, and something must be 
known of the kind of people tc whom the 
words are addressed. Although other 
‘evidence is not excluded, it is true that 
from. the nature of the case, the inter- 
mal evidence of the words used and the 
used will very 
generally be. decisive of the question whe- 
‘ther or not the Court is confronted with a 
successfulor unsuccessful attempt to promote 
feelings of enmity. They will be decisive 
in all cases where the intention is expressly 
declared: also ‘if the words used naturally, 
clearly and. indubitably have such a tend- 
ncy than it must be presumed that the 
publisher intended that which is the natural 
result of the words used". [Inre Amrita 
Bazar Patrika (2). But the words used 
and their true meaning are never more 


.than evidence of intention, andit is the 
that is the ' 


realintention ofthe aecused 
test [Joy Chandra Sircar v. Emperor (3), : 
Inre Amrita Bazar .Patrika (2), Annie 
Besant v. Advocate General Madras (4) I 
cannot assent to any doctrine of ‘construc- 
tive intention’ such as the Magistrate has 
in this case adopted”. : 2 

The learned Counselfor the Crown is, 
therefore, in my opinion right in saying 

(2) 54 Ind. Cas. 578; 47 O. 190 at p. 295; 230, W. N. 
1057; 30 G.L. J. 289; 21 C. L. J. 98 (S. B.). 

3) 10 Ind. Cas. 948; 38 C. 214; 12 Cr. L. J. 348. 

i 92 Ind. Cas. 209; 43 M. 146 at P. 163; 37 M. L. 
C. W. N, 986; 21 Bom. L. 
R. 867: (1919) M. W. N. 555; 10 L. W. 451; 90 Or. L2 
J. 593; 96 M. L. T. 408; 1U. P. L, R. (P. O) 74; 35 T 
L. R, 500; 46 I, A, 17 (BO) - i 


D 


(104 1. o. 1927] 

that ‘intention’ can be deduced from the 
internal evidence of the words used by the 
writer. I thiak too that it is permissible to 
examine the general policy of the paper 
and also takeinto consideration, the per- 
sons for whom it was written and the 
state of feeling between the two communi- 
ties at the time of publication. 
. A reference to the -article itself to my 
mind clearly shows that the words employed 
are such as would in the ordinary course 
create hatred and enmity inthe miinds of 
the Muslims against that class of Hindus 
whom the said Muslims hold responsible for 
this particular article, = = "^ .- 

There i&'ample evidence on the record to 


show that the relations between Hindus and . 


Muhammadans in Amritsar had been 


strained for a considerable time.. The evi- . 


dence of Mr. Hamliton-Harding, Sheikh 
Abdul-Aziz and Deputy Superintendent of 
Police, Mir Faiz-ul-Hassan is, in my opinion, 
‘sufficient to establish’ this fact. Their 
evidence, moreover, is supported by the 
statements of P. . No.7 Maulvi Sana- 
Ullab, P.W No 8, Hissam-ud-Din P. W. 
No 9,Ali Bakhsh, P. W. No. 11, Muhammad 


Yakub and P. W. No, 12 Daud Ghazaavial- , 


though possibly these non-official ‘witnesses 
have expressed themselves somewhat 
-strougly. A reference to the May number 
of the ."Risala-i-Vartman". shows clearly 
that' the object of this journal was to 
support the Shudhi and, Sangathan 
movements. This of course does not amount 
“to evidence establishing that the promoters 
of these two movements had anything to do 
with this publication, but it is evidence to 
show the intention with which this particu- 
lar journal was started and. its general 
policy. When words used in.an article are 
likely to produce hatred they must _ be 
presumed to have been intended to have 
that effect ünless the contrary is shown and 
in the present case, having regard to the 
fact that the words used in this article 
clearly tend to promote hatred and enmity 


between Hindus and Muhammadans as a- 


Class it is for the accused to show that 
his intention was other than. the ordinary 
one deducible ‘from the actual “words 
used. 

` Mr. Pari’s first contention that this article 


failed to produce any feelings at all appears >- 


tome to be untenable. He contended that 
admittedly in Amritsar for some time past 
religious debates had been held, that a large 
concourse of people had been present at 
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them and that although there were various 
Islamic institutions (at least, six being 
referred to.in the evidence), “there was no 
evidence to show that prior tothe 4th of 
June, 1937, any exception had been’ takeh 
He referred to the evidence 
oft- P. W. No. 7 Maulvi Sana Ullah who stated 
that he read this article somewhere about’ 
the 27th.of May but that he had not referred 
to it in any way whatever in his: own 
periodical, the “Ahl-i- Hadis”. Finally, he 
contended that nobody would have taken 
any exception to this article bad it not been 
for the pari played by the Mirza of Qadian 
in sending a poster to Amritsat which 
contained extracts from this article and was 
described by the Police witnesses as highly 
inflammatory. A copy of the poster has not 
been brought on to the record and, therefore, 
its contents are-.not known. In the opinion - 


‘of the Superintendent of Police it was - 


inflammatory and it appears that it was 
proscribed; At the same time there is 
ample evidence on the record to show that 
towards the end of May and before thig 
poster was distributed in Amritsar the 
Muhammadans had noticed. this article and 
had become excited over it, andI must, 
therefore, hold that the publication of this 
article did produce a certain’ amount of 
excitement, i 

It was next contended by Mr. Puri that 
even if feelings had been excited they were 
not feelings of hatred and enmity.’ In this 
connection he pointed out that, P, W. No. 7 


: Maulvi Sana Ullah stated that on reading 


this article he was deeply wounded and felt 
indignation. Similarly P. W. No. 9 Ali 
Bakhsh said thatitcreated indignation in 
his mind while P. W. No. 15 Muhammad . 
Yakub felt upset and P. W. No. 16 Daud 
Ghaznavi received a shock, Ahmad Hassan ` 
(P. W. No. 17) feeling resentment and anger, 
''he only witness who actually used the 
word "hatred" is P. W, No. 8 Hissam-ud-Din 
and Mr. Puri urged that the feelings aroused 
in him really amounted toa murderous 
desire which might possibly fall within the 
ambit of s. £05 (c) of the Indian Penal Code 
but not. within the purview of s. 153.A, 
With this view L.am unable toagree, 1 
have carefully studied the evidence of all 
these witnesses and after allowing fér a 
certain amount of exaggeration and strong 
language, it seems to me that the feelings 
aroured in their minds on reading this 
article were Jeelir ge wbich may properly be >- 


held to fallwithin the meaning of “hatroy, 


“William Muir and Dante's Inferno appear 
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and 'enmity'asthose words are used in with ẹ scurrilous article like the one under 
8.153A. | consideration. , 
The next contention of the learned Counsel It seems to me that to depict the founder 
was that there was no evidence on the of Islam with his wives and numerous 
“fecord to show that any Hindus had read followers in hell tindergoing the tortures of 
the,articlé and as a.result of reading it felt . the damned was bound to inflame the minds 
*hatred and enmity toward Mussalmans. He ' of Mussalmans in general against the writer 
contended that the object ofs.153-A wasto of the article and that class who rightly 
. prevent the promotion of hatred and enmity or wrongly were believed by them to be 
‘between classes and that this hatred and behind him. 
""enmity should be reciprocal and not merely It was further contended that it had been 
unilateral. No authority was cited for this admitted that the "Shudhi" and “Sangathan” 
proposition and I have not been able to find movements were not objected to by Muslims 
any. . -. any more tkan, wore the corresponding 
* ` : ts of abligh" and “Tanzim” 
„It was next urged that any feelings that movemen à - 
might have been aroused’ on reading this ed Wo by me Muslims; o PIREA to by 
' article should have been directed against s m ug; ane ird in m Er cu 2 
the. writer and confined to him and that the Pan, i IEEE. ihe pen p ee f i T ee 
“evidence on:the record ‘only showed that 22¢V1table that the good points of the latter 
: i and the bad points of the former would be 
Bo far as the witnesses, were concerned, j £X 
they had. reason only to hate Devi Sharan canvassed and that this would necessarily 
Sharma. It was further pointed out that the tend to creat a certain amount of ill-feeling. 
E : "or" :;, In other words the learned Counsel 
résolution passed at the meeting in Khair . ! sel 
Din's mosque.on.the 6th of June, 1927 endeavoured to suggest that this articlé 
condemned the article and its writer and re ee Me men 5 JPFOPSE and 
madeno reference to the Arya Samaj or to eni s br a os missi des 
the Hindu. Sabha. The ‘evidence of the on ER H Chavon Shas 9 a consi 4 
"witnesses, however, shows that although asa” tion of Kali Charan Sharma v. Emperor (5) 
z ki an decided by a Special Bench consisting: of 
result of the addresses made at this meeting three Jud fthe Allahabad High Court: 
the resolution that was passed condemned ‘OTe e udges ortho Allahabad rugh Court, a 
the article the. speeches themselves were C989 relied on by the learned Counsel for the 
, 8 VE ; 4 Orown and criticised adversely by Mr. Puri: 
directed against not only the writer and the T : A 
er > : hat case dealt- with a book entitled 
editor but: also. against those who were ,, Bichi Mere 
: ; ‘ ** Bichitra Jewan" which had been declared 
Jooked upon by the Muhammadans as being forfeit by the Local. G t d : 
responsible for, and: as being behind the 20k QN : i Pr dure. Ood MOUSE 
-author of this attack. 99-A, Crimina rocedure Code, on the 
au : : ground that it contained matter the publi- 
* Tt was next urged that the attack assuming ‘cation of which* was punishable under s; 
it to have been made on .the Prophet 153-A. 
-Muhammad was confined to him in his The writer had under s 99 B of the Cri- 
.individual capacity and not as an attack on minal Procedure Code moved the High 
‘a-class, Having regard to the picture paint- « Court to: have the order -of forfeiture set 
ed'in this article it seems to me that there. aside. S i 
is really no force in this contention. The It thus became necessary for the Special 
Holy Prophet is depicted as being in hell Bench to decide whether by the publication 
suffering extreme torture; around him are of this book the provisions of s. 153-A had 
his Wives similarly situated, while around been: contravened. | ; č 
ETUR pod Pra d IR pe The writer of that book urged before the 
BH in m "reed Y Special Bench inter alia (1) that he had 
judgment the article deals withthe Prophet . : : A s 
:odield : written the book in a spirit of fair and 
Muhammad not as an individual butasthe + ~ A 
Zounder of Islam, and attempts.to emphasizs honest criticisra and (2) as a preacher of. 
Mimpi a P P the Arya Samaj his propaganda was main- 


the futility of the Prophet's claim as the ly confined to the reclamation of Hindus 


“intercessor” for his followers. Mr. Puri's "E Sighs ug sie 
references to the Life of Muhammad by Nir from other. religions anm especially from. 


tome to he utterly valueless. Itis, in my : ; : 
opinion; ludicrous to compare such works (5) 101 Tnd. Oes. 225, ; 


"[ioàr 0.1927] — 
I mention these contentions bechuse they 


are waat have bean urged before us by Mr. 


Puri in connection with the article now 
under consideration. . 3 A 
As to th» cəntetion-that the article was 
written as legitimate “"“ missionary * work, 
the first poiat to note 13 that tha two acsu3- 
ed have not themselves alvaaced such a 
claim a claim that was specifically advanced 
bythe writerof the “ Bichitra Jewan.” It 
was held there that it was not possible “to 
assent to the proposition that there is no 


limit to the license permitted to a mission-: 


ary in the advocacy of the merits of his 
- own religion ” and that while it must “ be 
reco&nisel that in éoüntries where there is 
religious freedom a certain latitude must 


of necessity be-conceded inrespact of the. 
free expression. of religious opinions to-. 


' ‘géther with a- certain measure of liberty 
_to criticise the. religious beliefs of others 
it was “contrary to all reason to imagine 
thatliberty to critieise includes a license 
to resort" to vile and abusive language. 
` Attér giving full weight to Mr, Puri's erti- 
cism I find myself in agreémént with the 
viewa above expressed and must hold that 
thé article‘ Sair-i-Dozakh ” cannot be re- 


garded as marély an attempt at “ mission, 
ary” work on the part of the two accused bé- . 


t 


: fore'üs. A 


The further contention that it was such’ 


fair criticism as fell Within the Explanation 


to s. 153 A also appears to me to be unten- 


- table. Tne Explanation is as follows :—- 

. * It does not amount to an offence within 
the meaning of this section to piat out, 
without maliciousintention and with an 
-honest view to their removal, matters which 
are producing, or have a- tendency to 
proluce: feelings of enmity or hatred be- 
tween different classes of Her Majesty's 
subjects. " 

As pointed out by Mr. Justice Rankin in 
P. K. Chakravarti v. Emperor (1) "in this Ex- 
‘planation we have what the Judicial Oom- 
mittee has called, ‘a delicate balancing of 
two important political considerations" and 
further that “in applying these balancing 
principles it-is inevitable that different 
. minds may come to different results, one 
mind attaching more weight to the con- 


sideration of freedom of argument, andthe . 


„other to thé preservation of law and order 
or of harmony” viue Annie Besant v, 
‘Advocate-General-of Madras. (4). 


Itis possible to conceive the writing ofa . 


reasoned critical and strong attack on a 
| B : 


ne l , 
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necessity convey that intention or where 


: ishable thereby. 


; 541 
religion or its founder, written by way of 


co nment on that religion or on its founder, 


with a view to induce persons to forsake 
that religion, for another, which mighe fall 
within the Explanation for the reason that 
though there may be a tendency ein the 
language employed to promote hatred “or 
enmity, the language used did not of 
the writer has bean able to prove byevi- . 
dence that that was not his intention even 
in part. y 

At the same time a scürrilous and vitu- 
perative attack on a religion or on. its 
founder, (aud it seéms to me difficult to 
distinguish an attack on the founder of’ 
religión: from an attack on the religion 
founded by him) would require a consider- 
able amount of explanation to take it out 
ofthe substantive part’ of s. 153-A and 
bring it within the four corners of the Ex- : 
planation. 


While, therefore, I am not prepared to ac- 
cept the contentioh of the learned Counsel 
for the Crown that any criticism of a réli- 


.gious leader, whether dead or alive, falls 


within the ambit of s. 153-A, Indian Penal 
Code, I would hold that the writing of a 
scurrilous and foul attack on such a religi- 
‘ons leader would prima facie fall under thie ' 


saidsection. .. . ©, |... wg. 
In the present case à reference to the 


“Explanation and to the Articlein question 


clearly shows that the lattér does not come 


within the former. ds , iv 
Turning then to the éxpositioh of s. 153-A 


“by Rankin, J.' which I have adopted, I 


would hold that in writing and publishing 
this articlethe two accused have brought 


. themselves within the purview of that sec- 


tion and are. guilty of the offence made.pun- . 


There remainsthe question of séntence, 
Sir Muhammad Shafi urged that it should 
be deterrent.’ Mr. Puri strenyously ror- 
tended that it should be, nominal. He 
pointed out that P. W. Abdul Aziz had 
defnitely stated that the tension between 
the two communities was due to the activi« 
ties‘ of both in:connection with the rival 


. movements of Shudhi and Sangathan on 


the one hand and Tabligh and Tanzim on 
the other. and had also stated that, what 
Counsel termed the "guttar press " of both. 
communities had been equally: aggressive, 
the aggressiveness having greatly inereased 
within the last few months. , He urged thag 
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.a8 the Muslims had not been proceeded 
.against by Government, the accused drew 
two conclusions (1) that scurrilous writings 
of this nature were not regarded as offen- 
ces and (2) that the penal provisions re- 
garding such writings were meant for 
Hindus alone, and, therefore, as private per- 
,8ons could not take action under s. 153 A 
they were driven in desperation, to .retort 
- in this manner. 


"lean only conclude that action was not 
taken by Government in connection with 
the writings referred to by Mr. Puri, viz the 
“Journey from Delhi to Adamabad " (now- 
where) and the “Unisiwin Saddi ka Maha 
Rishi” because they were not consider- 
By by Government to have transgressed the 

aw, ‘ i 


It is in. evidence, that Devi Sharan ` 


Sharma had been the editor of periodical 
called the “ Satya Dharam Parcharak” 
which published matter -in the early part 
of this year which necessitated warnings 
from. Government on three separate occa- 
sions, on thelast of which’on the 19th March 


he was told that a repetition of such publi-- 


cations would result in proceedings being 
taken against him. Immediately after the 
last warning he ceased to edit that paper, 
another person declaring himself the printer 
and publisher on the 8th April, while the 
present journal was started by declarations 
on the part, of Gian Ohand on the 28th 
"March. In these circumstances I am of 
opinion that. this article was written and 
published by Devi Sharan Sharma with the 
deliberate intention of promoting hatred 
and enmity between Muslims and Hindus, 
and, therefore, consider that substantial 


punishment should be awarded to him. I. 


would, therefore, sentence him to rigorous 

imprisonment for one year and payment of 
` a fine of Rs. 500 or in default further rigo- 
rous imprisonment for a period of six 
months e ey. 


The case of Gian Ohand Pathak is où a 
somewhat different footing. Heis the dec- 
lared printer and publisher of the Risala-i- 

- Vartman and is also the editor. 
‘is in evidence that he took a personal in- 
terest in the publication of this article.. At 
the same time Ido not think that the part 
he played in connection with the publication 
ôf this article calls for such severe punish- 
ment, and would, therefore, sentence him to 
rigorous imprisonment for a period.of six 
months and paymentof a fine of Rs, 250 or 
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os 4, . . t 
‘in defauit further rigorous imprisonment 


for three months. 
. Skemp, J.—I concur. et 
Rl. Accused convicted, 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 174 or 1927. 
July 29, 1927. 
Present:—Mr, Justice Hasan and 
Mr. Justice Pullan. 
JADUNANDAN BRAHMAN AND OTHERS— 
AcousED—APPELLANTS 
versus 

; EMPEROR- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 162, 
439—Criminal revision—Enhancement of sentence— 
Right of private person to apply for enhancement— 
Statéments made to Investigating Officer, admissibility 
of, for cross-examination. . 

It is the part of the Crown, not of individuals to 
ask Courts to enhance sentences passed upon crimi- 
nal offenders. No revision by a private party for an 
enhancement of the sentence is,therefore, entertainable. 
[p. 244, col. 1.] 

Statements made by witnesses to an Investigat- 
ing Officer and attested by him can be used for the 


'purpose of contradicting the evidence of the wit- 


nesses under s. 162, Oriminal Procedure Code. [p. 244, 


“col. 2] g 


Criminal appeal against an order of the 
Sessions Judge at Unao, dated the 26th 
March, 1927. 

Messrs. J. Jackson, Ali 
Dr. J. N. Misra, for the Appellants. 

Mr. H.K. Ghose, Government Pleader, 
for the Respondent. 0. 

JUDGMENT:;-This is one of those 
cases in which a quarrel between two bro- 
thers has resulted in the murder of one .of 
them. .The learned Sessions Judge has 
discussed the evidence in great detail and 


' we are satisfied in general as to the correct- 


ness of his findings, both as to theincidents: 
that led up to this erime and as to the 
manner in which it was committed. Jai 
Deo the elder brother wished to irrigate his 
field from a certain tank. In order to do 
this he had a channel prepared in the morn- 
ing and he intended to commence irrigation 
by means of lifts on the following morning. 
His brother Jai Kishan hearing of this 
decided to forestall him by irrigating his 
own field from the same tank and apparenly 
by means of the same channel at night. 


- When Jai Deo heard of this he and his men 


went to the spotin the evening and coms 


` 


~ 


Zaheer and : 


i 
. 
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menced work. This was undoubtedly the 
‘cause of Jai Deo's death. It has been argu- 
ed before us that Jai Kishan had a prior 


right to irrigate his field because it is situat- 
ed in the same mahal as the tank, where- 


as the field of Jai Deo is situated in a differ- ` 


ent mahal. lt does not appear to us that 
this is a matter of importance. No evi- 
dence has been called for the defence and 
we tannot hold that, it is universally true 
that irrigation is allowed only of those fields 
which are in the same mahal as the tank 
from which the water is taken or even that, 
in the case of brothers especially, the one 
whose field is situated in the same mahal 
as the tank has a prior right to his” brother. 
The lower Court has found that Jai Kishan 
and his men went to the spot, and one of 
them Mahesh inflicted severe blows on the 
head of Jai Deo with a lathi and caused his 


death, while others assaulted Jai Dayal, the. 


younger brother of Jai Deo, and & man 
- named Thanya, who isa Pasi by caste, in- 
flicting in each case very slight injury. As 
is general in such cases, the diffieulty has 
been to ascertain who were the actual assail- 
ants. No report was made that evening, 
and it was not'until the. following evening 
that a brief report was made by the village 
chaukidar on information given by Jai 


Dayal., As might be expected the name of - 


Jai Kishan appears as the leading accused 
and his name is followed by that of his 
karinda Jadunandan. At that time Jai Deo 
had not died, but he died on the 28th of 
November, that is the day -after the report 
was made, and on the 1st of December Jai 
Dayal made a statement to the Police in 
amplification of the First Report, Investiga- 
tion proceeded in accordance with these 
reports, and there is:no question that at the 
outset a very elaborate case was prepared, 
Jai Kishan who is a cripple, both of whose 
feet have been amputated, could not pos- 
sibly take part in an assault with lathis. 
He was accordingly sent to the scene in his 
cart and he was naturally accompanied by 
two persons, one his karinda Jadunandan 
and the other a servant, who is still abscond- 
ing, named Mahabir. When he reached a 
spot in the galiara or lane close to where 
Jai Deo was working, Jai Kishan addressed 
his supporters and told them to kill the 
principals but spare the riyaya. It need 
. hardly be said that such a statement is in 
the highest degree unlikely, and "we would: 
not have been surprised had the lower Court 
rejected it on its face value, had it been 
rfl E 
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produced before him. ` As à matter of fact ° 
this case was not produced before him. 
Before the trial commenced it was ascertain- 
ed that the lane was invisible from fhe 


place where the assault took place and the 


cart had to be taken out on the filedg. 
Witness after witness had committed him- 
self in the Police investigation to the 
Story that the cart was in the lane, 
and in the trial they with one accord 
denied their statements to the Police and 
iold.the new story about the cart being 
brought into the field. Butthey also made 
another material difference in their state- 
ments. While Jadunandan was with his 
master in the cart in the lane he could not 
take any active part in the affair, but now 
that the cart was brought into more pro- 


-minence in the foreground it was possible 


for Jadunandan also to wield a lathi, and 
in the trial he was given an active part. 
The learned Judge appears to have missed 
this point. He saw that the witnesses could 
not be believed as to Jai Kishan, but he did . 
notsee that the case of Jadunandan must 
beidentified with that of his master. In 
our opinion he too should have received the 
benefit of the doubt, especially as the evi- 
dence that he took any part in the affair 
is of a most meagre nature, and it is im- 
possible to assign to him any specific action 
which caused hurt to any body. 

We now come to that part of the judg- 


-ment in which the learned Sessions Judge. 


has most certainly gone wrong. It is where 
he begins to discuss the nature of the 
exact offence eommitted by the five persons 
whom he has convicted. We are not direot- 
ly concerned with the case of Mahesh, who 
has.been sentenced to transportation for 
life under s. 302, Indian Penal Code, and 
has preferred no appeal. As we. have 
already said Jadunandan should be acquitt- 
ed along with his master. Thus there remain 
only the cases of Sheó' Adhar, Nandu. and 
Sarju. The learned Judge says that he. 
has no doubt that "destruction of human 
life was not the common object of the un- 
Jawful assembly which these persons form- 
ed along with Mahesh and Mahabir". He 
then goes on to find that Mahesh is guilty 
of murder and that the other persons whom 


‘he has convicted, although apparently they 


had the same common object as Mahesh, 


-are not guilty of murder but of an offence 


either under s. 304 or 326, Indian Penal 
Code. It appears to us that that this view 
must be wrong. If these persons assisted 


K 
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* Mahesh to.murder Jai Deo, whether by 
themselves assaulting him or by preventing 
his friends from assisting him they are 
guilty. of the same offence as was committed 
by Mahesh, whereas if they merely went to 
the spot with some innocent intention, and 
Mahesh suddenly committed a murder with- 
out their assistance, and possibly contrary 
to. their wishes, they can only be guilty of 
the offence, if any, which they themselves 
committed. As noneof them are said even 
to have assisted Mahesh, their offence must 
be that of assaulting either Thanya or Jai 
Dayal. Thanya was found by the Police 
' onthe4th of December, and the Sub-Inspect- 
or says thathe showed him some injury. 
but he was never examined by any doctor 
and we are unable to say what injury, if 
any, he received. Jai Dayal had a bruise 
on the head and a slight cut on the finger. 
The persons who assaulted him could be 
guilty of no more grave offence than one 
under s, 324 or 323 of the Indian Penal Code 
and we are unable to see how the learned 
Judge found any of these persons guilty of 
an offence under s, 304 or 326. 
At this point we should consider an ap- 
plication made for revision ofthe order of 
the lower Court on behalf of the relations 
of the deceased asking us to enhance the 
sentences passed both upon Mahesh, who 
has not appealed, and upon the appellants. 
Such applications are rarely made and 
should not, in our opinion, be encouraged. 
it is thepart of the Crown, not of individuals 
toask Courts to enhance sentences passed 
‘upon criminal offenders. The point made 
-by the learned. Counsel is, that on the 
.Judge's finding the appellants were mem- 
-bers of an unlawful assembly along with 
Mahesh and they should be convicted of 
the same offence as Mahesh, namely, an 
offence under s. 302, Indian Penal Code, 
and he has asked us to consider that this is 
a case in which a capital sentence 
should hdve inflicted. It is true, as we 
have said above, that that is the logical 
result of a portion of the learned Juage's 
judgment, but we notice that he has not 
convieted any of these persons of the offence 
-of rioting, and he has apparently considered 
“that, although they were with Mahesh, they 
did not aetually join in the attack upon Jai 
Deo. We are not disposed to dissent from 
"this view of the case, and we accordingly 
. cannot accede to theapplication for enhance- 
ment of sentence on the appellants before 
,WU8,8nd in the case of Mahesh we consider 
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that this was entirely a matter for the Crown 
and not one in which we are prepared to’ 
hear a private individual. In our opinion 
Jadunandan should not have been convicted 
for the very reasons given by the lower 
Court for acquitting Jai Kishan, and, on the 
view that the other appellants can only be 
convicted of the offence which they had in- 
dividually committed, Sarju, who in any 
case is only a lad of 18 years of age, should 
also be aequitted. Nobody says thatSarju 
committed any assault on any body and 
Barju admits his presence on the spot and 
makes what appears to be astraight forward 
statement showing that he saw the assault 
and ran away. As to the others theire is 
no doubt that they were present and it is 
they who assaulted Jai Dayal and probably 
Thanya. It may be that they took a much 
more serious part in the affair, but that is 
In our 
opinion their offence is one under s. 323, 
Indian Penal Code, and they should be 
sentenced without regard to the fact that 
T companion Mahesh murdered Jai 

eo. 
e In this appeal a point of law was raised 
on the part of the Orown which we consider 
should be briefly answered. In the lower 
Court, as we have stated above, several wit- 
nesses were confronted with statements 
which they made to the Investigating Officer. 
lt has been argued on behalf of the Crown 
that these statements were wrongly admitted 
in evidence in that they were not state- 
ments recorded under s. 162 of the Oriminal 
Procedure Code, but that they were part of 
the Investigating Officer's diary. In our 
opinion the statements which were as a 
matter of fact attested: by the Sub-Inspector 
concerned, were recorded under s. 162 
of the Criminal Procedure Code and, as 
such, they could be used in the manner in 
which they have been used by the lower 
Court. They were not admitted in evidence, 
but they were used forthe purpose of -con- 
tradicting witnesses in cross-examination, 
and their use is entirely in accordance with 
the provisions of the Criminal Procedure 
Code. 4 

For the reasons above stated, we allow 
the appeals of Jadunandan and Sarju and 
declare them to be acquitted, and we find 
Bheo Dhar and Nandu guilty of offence 
under s. 323, Indian Penal Code, and reduce 
tbeir sentences to one year's rigorous im- 
prisonment each. 


G. H. Appeals allowed, 
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CALCUTTA HIGH COURT. 
.ORIMINAL APPEAL No. 648.0F 1326. - 
.  , March 25, 1927. 
Present: —Mr. Justice Cuming 
and Mr Justice Graham. 
MAFIZADDI--AGOUSED —APPELLANT 
i versus 
. EMPEROR-—RzsPoNbENT. 
Péhal.Code (Act XLV of 1860),s. 966 —K idnapping 
and abduction—Separate charges —Criminal Procedure 


Code (Act V of 1898), ss. 162, 172—Memorandum of: 


statement recorded under s. 172, whether privileged. 
Although kidnapping and abduction are referred 
toin the same section ofthe Penal Code they. are 


distinct offences and separate charges should be’ 


drawn up against an accused if it is desired to charge 
him with both the offences. [p. 246, col. 2.] 

Section 172 of the Oriminal Procedure Code does 
not deal with the recording of any statement by 
witnesses; what is intended to be recorded under the 
saction is only what the Police Officer did. [p. 245, 
col. 


Whether a statement is recorded under s. 162 or 
s. 172, an accused person is entitled to a copy of it 
for cross-examination. [p 246, col. 2.] 

Even if the statement is recorded in the form of a 
memorandum of what the witness had said to the 
Police Officer, it is available for the purpose ofcon- 
tradicting the witness. It is not necessary in order 
that an accused person may be allowed under s. 162 
to contradict the witness that the statement must 


ein the very words used by fhe witness. [p. 246, 
col,» 


‘Criminal appeal against an order-of the 
Additional Sessions Judge, Dacca. 

Babus Sures Chandra Talukdarand Amu- 
lya Chandra Sen, for thé Accused. 

Mr. Khundkar, Deputy Legal -Remem- 
brancer, for the Respondent, 


JUDGMENT. 

Cuming, J.—This is an appeal by one 
Mafizaadi against the order of the learned 
Additional Sessions Judge of Dacca, Mr. K. 
N. Roy who, agreeing with the verdict of 
the Jury, found the accused Mafizaddi guilty 
under s. 366, Indian Penal .Code, and sen- 
tenced "him to four years' rigorous im- 
prisonment. | l ' 
~ Imay here point out that one of the diff- 
culties with which we are confronted in 
dealing with thiscase is that it is impos- 
sibleto ascertain what is the offence of 
which the appellant has been found.guilty, 
for this reason. He wascharged that heon or 
- about the 26th’ day of November, 1925, at 

Rahapara kidnapped or abducted Jamila 
Khatoon and thereby committed an offence 
punishable under s. 366, Indian Penal Code 
The Jury in delivering their verdict found 
the accused person guilty under s. 366, In- 
dian Penal Code. Whether, therefore, he was 
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. Oode. 


“whatever is made 
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found guilty of kidnapping or whether he 
was found guilty of abduction it is impos- 
sible tosay. I need hardly point out that 
kidnapping is an entirly distinct offence 
from abduction—the necessary ingredients 
being entirely different. ae 

The first point raised by Mr. Talukdar, 
which point I think must succeed, is as fol- 
ows—the main witness in the case was the 
‘When this witness 
was put into the box and was examin- 


_ed-in-chief the defence Pleader desired to 


cross examine.this witness with the object of 
breaking down her testimony by putting to 
her a certain statement whichitis alleged 
she had made to the ‘Sub-Inspector who 
investigated the case. The learned Ad- 
ditional Sessions Judge held that this state- 
ment was recorded by the Sub-Inspector 
under s. 172, Criminal Procedure Code,.and, 


. therefore, it was privileged. : 


Speaking for myself, I have always been 
of opinion that s. 172, Oriminal Procedure 


Code, does not deal with the’ recording of 


any statement by witnesses. Nor do Iunder- 
stand that a statement can be said to be 
recorded under 8. 172, Criminal Procedure 
Section 172 (I recite merely the 
material portion of it) runs as follows:— 
“Every Police Officer making an investiga- 
tion under this Chapter shall day by day 
enter his proceedings in the investigation in 


a diary, setting forth the time at which the 


information reached him, the time at which 
he began and elosed his investigation, the 
placeor places visited by him, and a.state- 
ment of the circumstances ascertained 
through his investigation. No mention 
thereof recording .of 
any statement by a witness. Sections 161 
and 162, Oriminal Procedure Code, properly 
deal with the different portionsofthe in- 
vestigation. What is intended to be record- 
ed under s. 172, Criminal Procedure ‘Code, 
js whatthe Sub-Inspector did- the places 


. where he went, the people he visited, what 
“he saw, etc. I do not think that any 


state- 
ment ean be said to be recorded under this 
section and so would be'a privileged one. 
Be that as it may it is quite clear now 
that there is no distinction between astate- 
ment recorded under s. 162, Criminal Pro- 
cedure Code, and a statement recorded 
under s. 172, Criminal Procedure Code, i£ 
a Police Officer-purports to recorda state- 
ment under the latter section. Section 162 


-nowreadsas follows:—''Nostatement made by 


any person to a Police Officer in the course 
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M of an investigation under this Ohapter shall, 
ifreduced into writing, be signed by the 
pesson making it; nor shall any such state- 
ment or any record thereof, whether in a 
Police diary or otherwise, or any part of 
.Such statement or record, be used for any 
purpose (save as hereinafter provided) at 
any enquiry or trial in respectof any 
offence under investigation at the time 
when such statement was made.” 
quite clear that the object of amending the 
section is that the Police should no 
longer claim any privilege in respect of any 
. Statement on the ground that it isa state- 
: ment recorded under s. 172. Itis quite 
immaterial whether the statement.is labell- 
ed as recorded under s. 172, Criminal Pro- 
cedure Code. 

The learned Deputy Legal Remembran- 
cer contends that in any way s. 162 contem- 
plates only what he describes as a complete 
statement and that if the statement ie not a 
complete statement recording every word 
uttered by the witness, thanthe statement. 
cannot be used under s. 162 for the purpose 
of contradicting. Iam not prepared to 
accept this contention. It seems to me 
immaterial whetherthestatement as recorded 
is the actual record of the words used by the 

' witness. It is sufficient, I think, even if 
the statement is recorded in the form of a 
memorandum of what the witness had said 
to the Police Officer; it is available for the 
purpose of contradicting the witness. It is 
not necessary in order that an accused 
person may be allowed under s. 162 to 
contradict the witness that the statement 
must contain the very words used by the 

- witness. 
` Inthe present case the Police diary un- 
fortunately ‘is not before us. But we have 
been able to ascertain from the evidence 
of the Sub-Inspector which was. given in 
the Enquiry Court but which was not 
allowed to De used in the Court of Sessions 
that the witnessin question Jamila Khatoom 
had made a long and detailed statement to 
the Police Officer. Hestates-"I examined 
the girl. She told me that she: had run 
away from her mother’s custody at her own 
will as she was ill treated by her mother" 
Then on consulting the diary the witness 
further stated that the girl said that she 
was beaten by her motherso she had left 
home. She further said that she met 
Mafizaddi at Dhamrai Railway Station and 

. with him she came to Dacca. She said that 

- her.mother had come to. Dacca next day 
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and had consented to marry her to Mafizaddi. 
She said that later she was married by 
Mafizaddi and that a deed of divorce was 
prepared of her eldersister and.a kabinnama 
wasdrawn up at that time with consent 
of both the parties. She then said that she 
married her to Mafizaddi giving her own 
ijin as her mother and brother were not 
present atthe time. She said that she had 
attained her puberty two years before.” In 
concluding his examinationthe Sub Inspect- 
or said“I examined her at the Mitford. 
hospital. Iasked her to tell her story and 
she stated". Itis quite clear from the Bub- 
Inspector’s evidence that what was recorded 
by the Sub-Inspector was the statement 
made by the witness. Whether that state- 
ment was or was not recorded unders. 162 
or s. 172 the accused person .was entitled 
to a copy of it in order that he might cross- 
examine Jamila Khatoon with the intention 
of breaking down her evidence. 

Proviso No. 1 tos. 152 states as follows:— 
“Provided that, when any witness is called 
for the ‘prosecution in such enquiry or trial 
whose statement has been reduced into 
writing as aforesaid, the Court shall on the 
requestof the accused refer to such writing 
and directthat the accused be furnished 
with a copy thereof, in order that any part 
of such statement, if duly proved, may be 
used to contradict such witness.” The 
learnedSessions Judge was,therefore, wrong 
in refusing to allow the defence to havea 
copy of thestatement of this witness made 
to the Gub-Inspector, Itis quite clear look- 
ing at the statement that the accused had 
been seriously prejudiced by not being 
allowed touse the. statement in cross-examin- 
ing Jamila Khatoon, On this ground 
alone it is necessary to set aside the convic- 
tion and sentence. 

There is a further point which has been 
brought. to our notice, namely, that the 
accused has been seriously prejudiced be- 
cause he did not know what charge he had 
to meet. Hehas been charged in one head 
under one charge .with kidnapping: or 
abduction. The ingredients of the two 
offences are obviously different and the 
accused was entitled to know which ofthe 
charges he was asked to meet. 
the two offences are referred to in the 
same 8. 366, Indian Penal Code, but they 
are distinct offences and separte charges 
should have been drawn up it it was desired 
to charge him with both offences, 

We, therefore,set aside the conviction and 


No doubt: 
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sentence of the appellant . Mafizaddi.. We 


leave it to the District authorities to con- 
sider whether in the circumstances of the. 


case the appellant should be re-tried or 
not. E ‘ 
The accused will remain on the same bail 
pending the order of the District authorities 
as to re-trial. . 
Graham, J..—1 agree, 


A. N. A. Appeal allowed. 


LAHORE HIGH COURT.. 
ORIMINAL APPEAL No. 393 or 1927. 
MC July 1, 1927. 
Present:—Mr. Jutice Zafar Aliand Mr. 
Justice Coldstream: i 
MAJH(— AocU3ED—APPBLLANT — 


versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Att V of 1898), s. 164 (3) 
— Certificate reyuired by section appended— Presump- 
tion as to compliance with formalities —Questiohs 
necessary before recording confession —Bvidence Act (I 
of 1872), s. 24—Retragted confession, value of— 
Corroboration, whether necessary. 
. Where the certificate required by s. 164 (3), Crimi- 

nal Procedure Code, has been duly appended to the 
record of a confession there isa presumption that 
the precautions described inthe section have been 
duly taken. Thelaw doesnot anywhere state that 
a Magistrate who is about to record a confession must. 
put a particular set of questions in order to satisfy 
himself in accordance with the. directions in 8. 164, 
Oriminal Procedure Code. [p. 249, col. 1.] 

Though a confession retracted at the first opportun- 
ity is always open to suspicion, yet, if a retracted 
confession is believed by the ‘Court to be true and 


voluntarily made, it is sufficient to justify conviction | 


even if there is no independent evidence to corrobo- 
rate it. [ibid.] ^ 

Oriminal appeal:from an order of the 
Additional Sessions Judge, Shahpur at 
Sargodha, dated the 12th March, 1927. | 

Mr. Malik Muhammad Amin, for the Ap- 
pellant. aa 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 


JUDGMENT.—Majhi, an Awan, ap- 
peals against a conviction and sentence, of 
death under s.302, Indian Penal Code, for 
the murder of Ghulam Hussain, a Sowar of 
the lith Cavalry, then stationed at Sialkot 
on the night of the 16-17th June 1926. The 
sentence is also before us for confirmation 
under &. 374 of the Code of Criminal Pro- 


cedure. Majhi has also been convicted _ 
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under s. 201 of the Indian. Penal’ Oode o! 


‘the charge of having. buriéd the body of 


his victim. . 

Inthe beginning of June, 1925, Ghutam 
Hussain took leave from his regiment. His 
home was at Kandau in the. Bhahnuye 
District but his wife Musammat Sahib Zadi 
was living with her father in Jandran. 
Ghulam Hussain went straight to Jandran 
from Sialkot and after spending a night 
there went on to Kandan where he stayed 
for four or five days. He then returned to 
Jandran to fetch his wife. When he had 
been away afew days his brother Sultan 


‘Mahmud, . who was. living at Kandan, 


sent a messenger tc Jandran for news of 
him. The messenger returned with Ghu- 
lam Hussain's mareand reported thathe had 
been told by Ali Akbar, father of Musammat 
Sahib Zadi, and Musammat Buban, her 
gister, that Gulam Hussain was detained at 
Jandran in view of the approaching mar- 
riage of Ali Akbar's son. Ghulàm Hussain 
before he went to Jandran, had borroweda 
pair of shoes from a sepoy who was at the 
time on leave at Kandan. This sepoy's 
leave was about to expire and he wanted 
his shoes. After waiting about a week Sul- 
tan Mahmud. again sent the méssenger to 
Ghulam Hussain at Jandran to fetch the 
shoes. The messengeragain returned with- 
cut Ghulam Hussain and with a message 
from Ali Akbar, Musammat Suban and 


‘Musammat Sahib Zadi that Ghulam Hussain 
“bad gone off towards Sargodha. 


‘Sultan 
Mahmud, becoming anxious, then went 


- himself to Jandran. Here he was told by 


Ali Akbar and his daughters (Musammat 
Sahib Zadi and Musammat Suban) and 
Haidar Shah, a Sayad, who lived in Ali 
Akbar’s house, that Gulam Hussain had 
gone with one Ghulam Jilani, a Biloch, on 
a visit.of condolence to Majhi, who lived at 
Chak No.1, Rakh Dharima. Sultan Mah- 
mud accordingly went to Rakh: Dharima 
where he found Majhi and *hisebrother 
Surkhru who told him that Ghulam Hus- 
sain and Ghulam Jilanivhad been there 
some days previously. In the course of 
subsequent enquiries he learnt that about 
the time when Ghulam Hussain had been 
at Rukh Dharimasome persons had heard 
cries in Rakh Dharima. Believing that his , 
brother had been murdered, Sultan ‘Mah- 
mudreported the facts at the Sargodha Police : 
Station on the morning of the Ilth July, 
stating that’ he was convinced that his- 
brother had been murdered. by Haidar Shah A 
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“Ghulam Jilani, Majhi and Surkhru at the 
instigation of Musammat Suban and Musam- 
mat Sahib Zadi. Majhi bad been carrying 
on Zn intrigue. with Musammat Suban and 
Ghulam Jilani.was.intimate with Musam- 
, mgt Sáhib Zadi. Haidar Shah, who lived in 
Ah Akbar's house, had acted as a go-bet- 
ween for both the women. 

The-Poliee made enquiries at Rakh Dhari- 
maand on the 18th July Majhi made a 
confession before Oh. Mushtaq Ahmad, 
Magistrate of Sazgodha, who had been sum- 


moned by the Police to Dharima., Majhi. 


took the Magistrate to a place where ho 
said the dead body of Ghulam Hussain lay 
. buried. His confession was then recorded. 
In this confession Majhi stated that on the 
16th ofJune Haidar Shah came to him at 
his jhuggi in Dharima and told him that 
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Ghulam Hussain and.Ghulam Jilani were. 


coming to. condole with him (Majhi) at the 


instancé of Musammat Suban and Musam-. 


mat Sahib Zadi. Ghulam Jilani and Ghu- 
. Jam Hussain arrived at noon. Haidar Shah 
“and Ghulam Jilani took. Majhi aside and 


told him that Ghulam Hussain had been | 


decoyed there in order. that he might be 
murdered. Majhi and Haidar Shah were at 
enmity with Ghulam Hussain whose mar- 


riage to Musammat Sahib Zadi they had. 


opposed. At first Majhi refused to join in 
‘the murder as he had no enmity. against 
Ghulam Hussain but he was won over by 
a.threat thatif he did not assist Haidar 


Shah and Ghulam Jilani they would kill: 


Ghulam Hussain themselves upon ‘his land 
and so fix the responsibility upon him. 
After dark Majhi, Ghulam Jilani, Haidar 

Shah and Ghulam Hussain started for. the 
' village where it had been: proposed that 
, they should eat and sleep as there was not 
accommodation at the jhuggi for them. 
"When they were passing through a jungle 


` Haidar Shah suddenly caught Ghulam. 


Hussain by the arms from behind and Majhi 
caught him. Vy the legs. Ghulam Jilani and 
his accomplices then strangled Ghulam 
Hussain. They hidhis body in a heap of 
wood and .then went into the village and 
had. their meals, . After sleeping for a while 
when all was quiet, tbey buried the dead 
; body in a place about two squares from the 
jhuggi. Two days later Majhi noticed that 


the body was stinking and fearing dis-. 


covery he disclosed the matter to Ali Mo- 
hammad, Nura, Burkhru and Surkhru’s son 


. , Aurangzeb. With the help of these per- 


Bons be disinterred the corpse and re-buried 
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itin his land about 90 karms from his . 
jhuggi. : 

After this confession had been recorded : 
Majhi took the Magistrate to the plaee : 
where.the body had first been buried. After | 
this Aurangzeb made a statement and point- 
ed out the two, burial places The place 
where the bodr was said to be was then . 
dug up and in it were found a wooden 
pole which according to Majhi's statement 
had been used for carrying the body and, 
some three feet below this, a dead body, 
which owing to its putrid state was not : 
identifiable. With it, however, were some 
clothes which were subsequently identified 
and there was'a cloth knotted round the 
neck. 

The Police challaned Majhi, Ghulam 
Jilani and Haidar. Shah under s. 302 anda 


fourth accused Khuda Bakhsh under s. 302 


read with s. 109, Indian Penal Code. 

Before the Committing Magistrate, Majhi 
on the 8th of January, 1927, retracted his 
confession. He declared that thestatementhe 
had made to Ch. Mushtaq Ahmad had been 
put into his mouth by the Police who had 
tortured . him and disgraced his women- 
folk. Healsoalleged that an attempt had 
been made to induce him to turn King's 
evidence but he had refused to hecome an 
approver. . * 

At the trial he again alleged his inno- 
cenee, adhering to the statement he had 
made hefore the Committing Mavistrate. 

Finding that Majhi's retracted confession 
was not corroborated by independent evi- 
‘dence connecting the other accused with 
the murder the Sessions Judge arguitted 
them: He accepted Majhi's confession as 
one voluntarily made and true and convict- 
ed and sentenced Majhi as stated in the 
beginning of this order. 

Malik Muhammad Amin, who has ap- 
peared before us for the appellant, has 
taken us through all the evidence relating to 
Majhi'salleged share in the murder. His 
contentions are that the confession of the 
18th July was inadmissible in evidence as, 
the provisions of s. 163 (3) of the Code of 
Criminal Procedure‘had not been duly ob- 
served by the recording Magistrate; that 
if admissible, the confession was irrelevant 
in view of a. 24 of the Indian Evidence Act; 
that, as evidence, the retrasted confession 
was worthless asit was not corroborated in 
material particulars by independent evi- 
dence connecting Majhi with the murder ; 
and that the confession had been disbelieved . 
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as against Majhi's :co-accused atd was 
manifestly untrue. : f 
Malik Mahammad Amin has referred to 
Farid v. Emperor (L), and urged that 


the guestion which .Ch. Mushtaq Ahmad, . 


according to. his own evidence, put to 
Majhi before he recorded the confession 
were not such as to justify him in de- 
eiding. that -Majhi desired to make a 
confession of his own accord and not under 
any inducement or pressure. He has fur- 
ther urged that.the circumstances establish- 
ed by the evidence were such as to raise a 


Serious suspicion if not a.certdinty, that ' 
the confession had. been made under threats | 


or on the promise of a pardon. : 
We find no force in the objection based 
upon the provisions of s. 164 of the Code of 
Oriminal Procedure. The certificate re- 

` quired by sub-a. (3) of s. 164 was duly ap- 
pended to the record of the confession and 
‘the presumption “is that the precautions 
described in the eection were duly taken, 
The law does not anywhere state what ques- 
tions the Magistrate, who is about to record 
a confession, must make inorder to satisfy 


himself in accordance with the directions > 


ins. t64. Nor is it force here to decidè 
whether the Magistrate asked a sufficient 
number of questions, or whether the an- 
swers he got were or were not aufficient to 
justify the Magistrate's'beliefin the volan- 


tary nature ofthe confession. "There is no’ 


positive evidence that the precautions re- 
quired by s. 164 were not taken. 

“A confession retracted at the first oppor- 
tunity, as hia one was, is always “open to 
suspicion. , If we. believe it to have been 


voluntarily made and :o be true, the absence. 


of independent corroborating evidence will 
not prevent us from accepting it as suffici- 
ent in itself to establish the guilt and justify 
the conviction of:the person who made 
it. On theother hand, we must be fully 
satisfied, before we act upon it, as to the 


relevancy of the confession under s. 24 of ` 


the Indian Evidence Act: | 

"Having given the matter our earnest con- 
sideration we find ourselves not satisfied 
thatin this case the confession relied upon 
by the prosecution was one which was re- 


.levant unders.24 of the Indian Evidence. 


» Act.. Our decision is not based. upon mere. 


surmise but upon proved circumstances, . 
such asthe fact, admitted by the prosecu- | 


(1) 63 Ind. Cas. 613; 2 Lah, 32535 P. W. R. 1922 Cr.; 


93 Or L.J. 149; 4U:P.L.'R. (Lah.) 33; A. I. R. 1922. 


ah. 237. 
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, tion that, after the confession, efforts were . 


made to induce Majhi to become an ap- 
. prover, Majhi had already fully inculpat- 
ed himself. and several others. It it difi- 
cult to see why Majhi should reject the offer 


of a pardon inthe circumstances unless it ' 


were that-he had come to- know that after 
all he was not going to gain ‘anything by- 
his confession, and,.therefore, repudiated it. 
That the Police had known of the where- 


R. L. 
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CALCUTTA HIGH COURT, 
CRIMINAL Revision No. 120 of 1997. 

April 8, 1927, ` 
Preseni;—Mr. Justice Cuming and Mr. 
Justice Graham. 
J.C, GALSTAUN— COMPLAINANT-— 
i PETITIONER | l 
; ] versus < 
BANKU BEHARY DHAR-——Acocusgp— * 
OPPOSITE Pariy 
Criminal Procedure Code (Act V of. 1898), ss. 195, 


476—Fraudulent claim before ‘Land Acquisition, 
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e Députy Collector--Prosecution under s. 207, Penal 
Code—Complaint by Deputy Collector, whether neces- 
sary—‘Court, meaning of. NG 

‘A Land Acquisition’ Deputy Collector is not a 
‘Cofirt’ and cannot make a complaint under s. 195, 
Oriminal Procedure Code, in réspect of an offence 
> undere, 207 of the Penal Code committed before him, 
and: a complaint by him is not, therefore, necessary 
for a prosecution for an offence under the said section. 
[p. 252, col, 1] * : à : 

Although the word used in s: 195, ‘sub-s. (2) is 
*"ineludes", the Courts which can make a, complaint 
under that eection are restricted to the Courts which 
“<. are detailed in s.' 476, Criminal Procedure Code. 
^. [p. 251, col. 2.] 1 N 
' Rule against an order of the Fourth Presi- 
‘dency Magistrate, Calcutta, dated the 27th 


January, 1927. 


Messrs. B. C. Chatterjee, Charu Chandra 


Biswas and Babu Manindra Kumar Bose, 


5 for the Petitioner. i 
Mr. Narendra Kumar ‘Bose and Babu 


Hira’ Lal Ganguly for 


Party. 

JUDGMENT. 
' Cuming, J.—This isa Rule granted by 
my learned brothers Mr. Justice Suhra- 


wardy and Mr. Justice Mittér calling upon- 


the Chief Presidency Magistrate to show 
cause why the order of the Fourth Presi- 
dency Magistrate discharging the accused, 
the opposite party in this Rule, should 


not be set aside onthe ground that the . 


Magistrate has erred. in holding that the 
Land Acquisition Collector is a Court and 
as such his sanction-was necessary for a 
prosecution under s. 207, Indian Penal Code. 
.The facts of the case are briefly these: 
The. petitioner : 
. opposite -party for having fraudulently 
claimed the compensation awarded jn res- 
pect of premises No. 10, Howe's Lane be- 


fore the Second Land Acquisition Collector . 


-knowing that he had no rightor rightful 
claim to such’ award intending thereby to 
prevent that money from being taken in 
execution of a decree or order which had 
been made or which he knew was likely to 
be niade further by a Court of Justice in a 
Civil Court suit; and the petitioner contend- 


ed that thereby’ the opposite party had’ 


' committed an offence under s. 207, Indian 
Penal Code. The case proceeded for some- 
time and a certain number of witnesses were 
examined. Then the learned Magistrate 


.' Mr. H. K. De passed the following order:— 
“This is a case- under s. 2U7, Indian Penal 


Gode. From the rulings cited Before me 
I-am of opinion that the Land Acquisition 
‘Collector's Court is a competent Court and 
as such under s. 195 (1) (b), Criminal Pro- 


GALSTAUN v. BANKU BEBARY DHAR, ` 


the Opposite : 


sought to prosecute the: 


' quisition Act, he is 
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cedure Code, without the sanction in writ- 


ing of the Collector the complainant has no’ 


legs to stand upon. 
ing of the Collector 
evidence. 
the Collector. I, therefore, discharge the 
accused under s. 253, Criminal Procedure 
Code.” I may here.point out that s. 195, 


No sanetion in writ- 
has been adduced in 


-Criminal Procedure Code, as it now stands 


contemplates not ra sanction but a éom- 
plaint by a public servant so far as cl. (a) 
is concerned or by a Court under cls. (b) 
and (c). 
Code made in 1923 has escaped the notice 
of the learned Magistrate. 


The matter has been somewhat further com- 
plicated by theexplanation which has been 
submitted by the learned Magistrate in reply 
to the Rule. In this explanation the learned 
Magistrate apparently states that he held 
that the proceedings continued before the 
tribunal and that the tribunal was a Court 
and hence sanction was required. He does 
not state definitely whose sanction is re- 


“quired. But presumably it would be that 


of the Tribunal. I need hardly say that if 
his contention is correct the Court who 
could alone complain would be the tribu- 
nal. I can only say that this ex planation 
is at entire variance with his own order of 
the 27th January, 1927. There he states 


The prosecution has not: called- 


Apparently the amendment of the . 


P: 


that the Land Acquisition Collector's Court - 


is a competent Court and so “without 
the sanction in writing of the Collector, the 
complainant has no legsto stand upon. No 
sanctiow in writing of the Collector has 
been adduced in evidence." How possibly 
in his order the learned Migistrate could 
msan to referto the tribunal I do not under- 
stand, unless the learn'd Magistrate did 
not realise the difference between the Land 
Acquisition Collector and the (mprovement 
Tribunal. ' 

I think, we must decide the Rule on the 
plain words as given in the Magistrate’s 
order, namely, that no sanction has been 
given by the Land Acquisition Collector. 


Mr. Chatterjee who has appeared in sup- 
Port of the Rule has. argued that the Land 
Acquisition Collector isnot a Court. Mr. 
-Bose who has appeared in Opposition to 
the Rule has argued that even if he is not 


a Court for the purpose of the Land Ac-. 


a Court for the purpose 
of s. 195, Criminal Procedure Code. The 
expression Court is nowhere defined in any 
of the Codes.’ Mr, Chatterjee relies on the 
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case of Ezra v. Secretary of State for India 


(1) with special reference to pages 619* and ` 


621.“ This. case went up on appeal from 
his Court to the Privy Council and the 


judgment of this Court. (Mr. Justice Ameer. 


Ali and Mr. Justice Stephen) is reported in 
the pages 605 to 624* of the Volume.’ At 
page 619* learned Judges. in considering 
the question as to whether the. Land 
Acquisition Collector is or is not a Judicial 
Officer or Court states as follows:—‘“‘He is, 
in no sense of theterm, a Judicial Officer; 
nor is the proceeding before him a judi- 
cial proceeding. In this view we dre sup- 
ported by the decision of this Court in 
Durga Das Rukhit w.'Queen Empress (2). 


The award which he makes does not possess. 


_ . only finality so fur as the:persons interested 
-are concerned, for under s. 18 any person 


interested; who has not accepted the award, | 
may, within a certain time,by written appli-- 


cation to the Collector, require a reference 
of the matter for the’ determination of the 
Court. This shows that so far as the Ool- 
lector is concerned, he is not a Court.” And 


further at page 621* the learned Judges. 


point out: “His determination was nota 
judicial act ;he was acting merely as an 
agent of the Government to ascertain the 
value and to make a tender.” Mr. Bose 
concedes for the sake of argument that so 
far as regards the Land Acquisition Act 
he may not be a Court; buteo far as re- 
gards proceedings in that Court, he con- 
tends, he is a Court under s. 195, Oriminal 
Procedure Code. Mr. Bose points ‘out that 
8,195, sub s. (2) now runs as follows :— 
“In cls. (b) and (c) of subs, (1) the term 
‘Oourt includes a Civil, Revenue or Crimi- 
nal Court.” Mr. Bose points out that before 
the amendment of 1923 the word used was 
“means.” Hence he contends that the 
section contemplates other Courts besides 
Oivil, Revenue or Criminal Court. His 
contention is that a “Court” means. an 
authority who is empowered to take. evi- 
dence and to decide a matter, In support 
of his contention he relies upon the case of 


Emperor v. Narayan Ganpaya Havnik (3). 


In thatcase the question was whether amam- 
latdar was or was nota Court. 
Jadges in disposingof the matter remarked: 


(1) 82 C. 605; 9 C. W. N. 454; 10. L. J. 227; 7 Bom. 


L. R.4832; 2 A. L J. 771; 321. A. 93; 8 Sar. P. O.J., 


779 (P. O03 . 
i e 27 O. 820; 11 Ind. Dec. (N. s.) 537. 

(3) 27 Ind. Cas. 147; 39 B. 310; 16 Bom. L. R. 678; 
16 Cr. L. J. 99. ut s $ 
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“I should describe him as a Revenue Court’ 
but it matters very little wether you: des- 
eribe him in that way or as a Civil Court. 
The judicial result is precisely the samt in 
a matter of this kind. Isay that he wasa 
"Oourt" for these reasons: he had “power 
to summon witnesses, to take evidence, 
although it may be not to administer an 
oath to consider the evidence and to make 
a finalorder which might be an order of 
great importance and would be final unless 
changed by his superior on revision or 
appeal until there had been a decision of a 
Civil Court which conflicted with it. Ido 
not know whether that decision helps us 
much in the present case. Reading s. 476, 
Criminal Procedure Code, together with 
B. 195, Criminal Procedure Code, it is diffi- 
cult to see what would be the Court other 
than Civil, Revenue or Criminal Court con- 
templated by s. 195,8ub-s. (2). Section 476 
provides that any Civil, Revenue or Crimi- 
nal Court. can in certain circumstances 
make a complaint to the Magistrate with re- 
gard to certain offences which are dealt with 
in cls, (b) and (c) of sub-&. (1) of.s.195, 
Criminal Procedure Code. i 

As far as can be seen s. 476 is the only 
section which gives any Court powers to 
make a complaint. This section seems to 
dealonly with Civil, Revenue or Criminal 
Court. Therefore, it seems to me that 
although the word used in s, 195, sub-s. (2) 
is "includes," the Courts which can make y 
complaint under that section are restricted 
to the Courts which we find detailed in 
s. 476, Oriminal Procedure Code. Whether 
s. 195, sub-s. (2) helps us much in deter- 
mining the question whether ibe Land 
Acquisition Collector is or is not a Court; 
lam not very certain. But, after a careful 
consideration I have come to the conclusion 


* 


“that be is nota Court. His function really 


is to ascertain on behalf of the Government 
what is the value of the property which the 
Government proposes to acquire. and to 


mske an offer to the party. In doing so he 


is allowed, as has been pointed out.in the 
case of Ezra v. Secretary of State for India 
(1) to import his own knowledge into the 
matter. In the case of Durga Das Rukhit v, 
Queen- Empress (2) (with special reference to 
page t2U*) a question arose as to whether a 
Deputy Collector under the Land Acquisi- 
tion Act was or was nota Judicial Ofliter 


' or a Court, In that case the question was 


whether bis sanction was or ‘was not Te- 
quired under s. 195, Criminal Procedure 


Page oi 27 Q.—]Ed] ———  — TCS 
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“Code; and it was held that 
regarded asa Court. f 
. The conclusion to which I have finally 
come is that the Land Acquisition Deputy 
‘Collector is not a Court and that he, 


he could not be 


^. therefore, could neither give sanction, nor, 


more correctly, make a complaint. under 
$.195, Criminal Procedure Code, so far ag 
8. 207, Indian Penal Code, is .concerned. 


 .His sanction.or rather his complaint was 


- action and a ‘criminal 


- —ÉSame issue im civil and criminal 


. the Court fefusing to aet under s. 
Procedure Code has exercised a judicial discretion... 


“before the institution of criminal 


prosecution under s. 207, 

Indian Penal Code. . 
That being sò, the Rule ‘must be made 
absolute. The order of discharge is set 


not necessary for a 


aside and the Magistrate is ordered to. 


proceed with the case from.the point at 

“which he has discharged the accused. - 
Graham, d.—1 agree. 

OAN A. Rule made absolute, 


ai -— 


MADRAS HIGH COURT: 

. URIMINAL MrsOELLANEOUS Putition No. 308 
RUM or 1926. ` ` 
August 3, 1926. 

Present:—Mr. Justice Jackson. 
OHITRALA RAMIAH—Acousan 

— PETITIONER . E 
. versus ' 
'NATUKULA RAMIAH ANE ANOTHER— 
RESPONDENTS. 
Criminal Procedure Code (Act. V of 1898), ss. 489, 344 
proceedings— 


Stay of criminal proceedings — Principles—Refusal 
by Court to act under s. 344—HRevision—Inter] er- 
ence. 


Where the s&me issue is agitated both in a civil 
proceeding, there is no in- 
variable rule that the Civil shall take precedence of 


‘the Oriminal Court.. kach case must be considered’ 


oh.its own merits and the only general'rule that 


. may be adumbrated is that every Oourt should be 


left as far às possible to dispose .of the ‘cases on 
its file with the utmost expedition. 


‘The High Ooyrt will not ordinarily interfere, if 
344, Criminal 


Obiter. —In those: cases arising out of a disputed 
title.on which it is difücult to draw the line be- 
tween bona fide claim and criminal trespass, if the 
title is already the subject-matter of a civil Suit 
rim Proceedings, it 
may be advisable ‘for the criminal to abide the civil 
trial.. -< > ] . ; 

. Retition praying that, in the cirenm- 
stances stated in the affidavit filed there- 


with, the High Court will be pleased . to. 
issie an order directing stay of proceed. - 


. 
t = 


mL te euet 


''OBITRALA RAMIA V. NATUKOLA RAMIAH, 
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ings in 'Preliminary Register Case No. 4 
of 1925 on the file of the Court of the 
Becond Class Magistrate, Guddalur, pend- 
ing disposal of O. 8. No. 148 of 1926 on the 
fle of the Court of the District Munsif, 
Markapur, and for interim stay of the same. _ 
pending disposal of this petition. 

. Mr..K. B. Ranganatha Ayyar, for the 
Petitioner. 

Mr. K. Krishnaswami Iyengar, for the Re- 

spondents, ? i 


ORDER.—The petitioner, an accused 
in C. O. No. 4 of 1926 of the file of the 
Stationary Sub-Magistrate, Guddaluar, ap- 
plied for stay of that criminal proceed- 
ing during the pendency of O. S. No. 148 
of 1926 which he subsequently instituted in 
the Court. of the District Munsif of Marka- 
pur. The Sub Magistrate refused the appli- 


, cation and hence this petition. 


Applications of this sort are sometimes 
argued as if there were an invariable rule 
that when the same issue is agitated both 
in the civil and the criminal side, the 
civil shall take precedeace of the Criminal 
.Oourt. This is not so. Each case must 
be considered on its own ‘merits and the 
only general rule that may be adumbrated 
is, that every Court should be left, as far as 
‘possible, to dispose of the cases on its file 
"with the utmost expedition. This rule is 
not only in the interests of public admi- 
nistration but also in those of private 
“persons involved in criminal proceedings 
for no one wishes to have a criminal 
charge kept hanging indefinitely over his 
head. If-authority were required for the 
above proposition there is a Patna ruling. 
“Ib is the policy of the law to goon im- 
mediately with the enquiry.” Ram Saran 
Singh v. Nikhad Narain Singh (1) which is 
founded on Sheikh Buhatar v. Nabid Ali 
(2). Another Patna ruling on which the 
petitioner relies Phuleshra Kuer v. Emperor 
(3) proceeds on the assumption that there 
may be manifest and irreparable injustice 
done in the Oriminal Court, but, with all 
respect, I do not think that such an as- 
sumption can properly be made when the 
integrity of the Court is not impugned, 


“It must be assumed that in either Court 


justice wil be done and which Court pre- 


(1) 88 Ind. Oas. 603; A. I R. 1925 Pat. 619; 6 P. L. 

. T. 477,3. Pat. L. R. 134 Cr.; 26 Or. L. J. 1179. i 

. __ (2) 83 Ind. Cas. 625;'A. I. R.1924 Cal. 634; 28 C. W, 
N. 487; 26 Or. L. J. 65 ` 

(3) 62 Ind. Oas. 185; 1 P. L. T. 697; 22 Cr. L, J, 489. 
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cedes the other is m elv S on of 
convenience. Of course, is; ' ` b aris- 
ing out of a disputed title v_, h itis 
difficult to draw the line betwee! bona 
fide claim and criminal trespass, if the 


. title is already the subject-matter’ of a 


civil suit before the institution of criminal 


proceedings, it may be advisable for the 
criminal to abide the civil trial; this is laid 
down in Khobhari Rai v. Bhagwat Rai (4) 
and relied upon by the petitioner, but the 
facts there are far removed from: those of 
this case. , 

I have considered the petition on the 
merits, but, this Court will not ordinarily 
interfere, if the Court refusing to act 
under s. 344, Criminal Procedure Code, 
has exercised a judicial discretion. This 
too is laid down in Ram Saran Singh v. 
Nikhad Narain Singh (1). 

The petition is dismissed. ; 

V. N. V. Petition dismissed. 

_ (4) 41 Ind, Cas. 147; 1 P. L. W. 793; 18 Or. L. J. 771. 





LAHORE HIGH COURT. 
Cximinat Revision Petition No. 294 
oF 1927. 
June l4, 1927. .— 
Present;—Mr. Justice Áddison. 
KUNDAN—AcousED—PxTITIONER 
versus 
EMPEROR— RRErPONDENT." 
__ Criminal Procedure Code (Act V of 1898), s. 110— 
Security for good behaviour—General reputation, what 
is—Suspicion of complicity in crimes, whether evidence 
of general reputation—General reputation as basis for 
demanding security. 
Mere suspicion of complicity in isolated offences is 


not evidence of general reputation. A man’s general’ 


reputation is that which he bears amongst his fellow 
townsmen or in the neighbourhood in which he lives. 
[p. 253 col. 2.] 

To bind down a man uriders. 110, Criminal Pro- 
cedure Code, there should beno doubt about his 
general reputation: [p. 254, col. 1.] - 

Where a large body of apparently respectable wit- 
nesses of the neighbourhood testify to the good 
character of the accused as against the evidence of 

' Police Officers, an order demanding security is not 
justifiable. [ibid ] T 

Soman v. Emperor (1), Nasir Bakhsh v. Empress of 

India (2) and Ajmal Shah v. Empress (3), followed. 


Petition for revision of the order of the 
` District Magistrate, Karnal, dated the 17th 
December, 1926, affirming that of the Sub- 
Divisional Magistrate, Kaithal, -District 
Karnal, dated the.21st. August, 1926, 


San, v. EMPEROR: 7 


. Police in various investigations. 
.cipal evidence against the petitioner, . is, 
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Mr. Shamair Chand, for the Petitioner. 
Mr. Des Raj Sawhney,. Public Prosecutor, 


‘for the Respondent. 


SUDGMENT.—The petitioner has been 


- ordered bya Magistrate of the First Class to 


execute a bond with one surety in the” sum 
of Rs. 1,000 under s. 110 of the Criminal Pro- 
cedure Code tobe of good behaviour for three 
years on the finding that he isa habitual 
thief or receiver of stolen property. . His 
appeal hasbeen dismissed by the learned 


. District Magistrate. 


Twelve prosecution witnesses were ex- 
amined. A Sub-Inspector of Police, a Sufed 
Posh of Kaithal, and a Zatldar of another 


‘circle gaveevidence of his general repute. 
Three persons stated that their stolen cattle . 


were restored through the petitioner's 
influence on payment of various sums. of 
money or otherwise. Their évidence stand- 
ing alone is of little value. Four persons 


aid that their stolen cattle were traced’ 


to the petitioner, though not recovered. 


: This evidence does not amount to more 


than thatthe petitioner was: suspected by 
these witnesses of being concerned in thefts 
of their cattle. ` : 

The Zaildar of petitioner's own circle 
deposed, that, though, he used to hear com- 


` plaints against bim, he had not done so 
. for seven or eight months. | | 


Mere suspicion of complicity inthis or 


-that ‘isolated offence is not evidence of 


general reputation. The petitioner was 
challaned twice by the Police but this was 


‘very many years ago, and of late years rio 


complaint has been made against him of 
being concerned in any.crime. He has 


: never been convicted of'any offence and he 


has from time to time been helping the 
The prin- 


therefore, that of three witnesses first men- 
tioned above. None of them belongs to his 


‘own village, but the Sub-Inspector of 


Police and Sufed Posh would*have better 
means of knowing his reputation, as the 
petitioner lives within their circle, than 
the. Zaildar who belongs to a different cir- 
cle. i ' 


produced 46 respectable witnesses, Ten 


. of these. are Lambardars of neighbouring 


villages and nine: are residents of his own 
village. Numerous mahajans, who pay 


- income-tax, belonging: to the neighbourin g 


town of Kaithal, have also given evidence 
in his favour while Jats of néighbouring 


On the other hand the petitioner hag 
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“ village have done the same. All have de- 
posed that hi8 character is reputed to be 
goqd. "The trial Magistrate .was unable 
to-say that the defence witnesses were not 
respectable, but he rejected their evidence 
‘on the ground that as the petitioner was 
so influential àsto be able to produce so 
‘many witnesseS.the few: who gave evidence, 
'''against him must be speaking the truth. 
I am unable to understand this point of 
view. The learned District Magistrate 
thought that the defence witnesses gave 
evidence either because they had dealings 
with the petitioner or were respectable but 
timid people who were afraid to refuse to 
help him. This is going beyond.the record. 
The mahajans of Kaithal are in a secure 
position as they do not live in villages. 
The Lambardars and other Jats cannot be 
‘said to, be timid and have not been proved 
to have dealings with the-petitioner. f 
A man's general reputation is tbat which 
''he bears amongst the fellow townsmen or 
in the neighbourhood in which he liveg.: 
It was held in Soman, Emperor (1), that 
where a large body of apparently, respect- 
able witnesses of the neighbourhood testify 
“to the- good character of the accused as 
against the evidence of Police Officers, an 
order démanding security is not justifiable. 
The Zaildar and Sufed Posh are not Police 
Officers, but it is to their interest to give eyi- 
“dence on the Police side. There should be 
no doubt what a man’s general reputation 
is [Nasir Bukhsh v. Empress of India (2)]. 
Oan it be said that there is no doubt in this 
case, when the defence evidence. is con- 
sidered? When as good witnesses come for- 
' ward to. state that a man’s reputation is 
good as those who state the contrary, it 
cannot be said that his reputation is bad, 
unless there is something to corroborate 
the witnesses against him [Ajmal Shah 
v. Empress (4),] In the present case there is 
nothing to corroborate the witnesses against 
. the pefitioifer às suspicion is of little or no 
avail, and the three witnesses who state 
that they recovered their cattle through him 
are not IRA UAE and their. evidence is 
ittle value. 
nee opinion the evidence of the respect- 
‘able witnesses for the defence establishes 
beyond any doubt thatthe general reputa- 
jion of the petitioner is good. Such a 


(1) 8 Ind. Cas. 249; 37 P.W R. 1910 Or; 11 Or. L. 


` g. 603. l 
J 2) 18 P. L. R. 1901. 
w= (3) 2.P. R. 1898 Or, 


5 ' ` Tar - i 2 ^X 
SREO' BARÁN V. JITENDRA NAD 


N " e. 
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large volume of ev. lencecannot be rejected 
with safety, especialy in view of the meagre 
prosecution evidence. I accept the petition 


and discharge the petitioner from his 


security. 


kE. L, Petition accepted. 


OUDH CHIEF COURT. 

` ORIMINAL REFERENGCE No, 28 or 1927. 
July 14, 1927. 

Present:—Mr. Justice Püllan. 

SHEO SARAN AND ANOTHER— ACCUSED 
APPLICANTS 
"versus 

JITENDRA NATH DAW—Oppositr 


. Party. 

Criminal Procedure Code (Act V of 1898), s. 435— 
Proceedings instituted before Magistrate- Some wit- 
nesses cxamined—Discontinuance of proceedings— 
Powers of High Court. 

High Court is not competent under s. 435, Qrimi- 
nal-Procedure Code, to order the discontinuance of 
proceedings instituted in a Magistrate's Court where 
xo finding, sentence or order has been passed by the 
Magistrate and his proceedings are not irregular, on 
the mere ground that the offence with which the 
accused is charged is not a criminal offence. 


Application for revision against an order 


of the First Class, Magistrate, Lucknow, : 


dated the 6th May, 1927. 


Messrs. J. Jackson and Ghulam Hasan, 
for the Applicants, | 


Mr. Ha K. Ghosh, for the Complainant. 


JA ORDER.—This is a reference made by: 


the Sessions Judge of Lucknow, requesting 


this Court to order a certain Magistrate 


to discontinue proceedings which have 
been instituted in his Court, but have got 
to this stage only that two witnesses Have 


been examined. Section 435 of the Crimi- 


nal Procedure Code authorises a Sessions 
Judge to examine the record of any pro- 
ceedings before any inferior Oriminal 


-Court for the purpose of satisfying him- 


self as to the correctness, legality or pro- 
priety of any finding, sentence'or order 
recorded or passed and as to the regular- 


ity of any proceedings of such inferior 


Court. In this case there has been no 
finding, sentence or order, and it is not 
even alleged that the proceedings are ir- 
regular. All that Counsel has told me 
is thát the offence with which his client is 
charged is not really a criminal offencg 


v 
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This may beso. At this stage I decline to 
express any opinion for which, action I 


quote the precedent laid down by the 


learned Chief Judge,of the Court in the 
easeof Kashi Ram Khoshla v. R. L. Diskshit 
(1). Ifthe applicant has not committed an 
offence he willdoubtless be acquitted by the 
Magistrate, but I am unaware of any law 


by which the Sessions Judge could take: 


vp these proceedings at their present stage 
and request this Court to stop the trial. 
I decline to interfere and direct that the 
record be returned to the Magistrate who 
will continue the case. Y 
G. H, . Reference rejected. 
(1) 91 Ind. Cas. 1007; 13 O. L: J. 662; 3 O. W. N. 
a 27 Or. L. J. 191; A. I. R. 1926 Oudh 280; 1 Luck. 


LAHORE HIGH COURT. 
CrimrnaL Revision Petriion No. 802: 


or 1927. ` . 


: July 26, 1927. 
Present :—Mr. Justice Broadway. 
MUHAMMAD ISHAQ AND OTHERS 
—JAOCUSED— PETITIONERS 


versus 
EMPEROR-— RESPONDENT. 
Criminal Procedure Code. (Act V .of 1898), s. 489— 
. Revision—Practice: of Lahore High Court—District 
Magistrate acting as Court of Appeal—Sesstons Judge, 


whether should be moved first—Applicationeto High - 


Court—Interference. n d 

The usual practice of the Lahore High Court is to 
decline to consider an application under s. 439, 
Oriminal Procedure Code, unless and until the peti- 
. tioner satisfies the Court that the Sessions Judgeor 
the District Magistrate has been moved in the matter 
unsuccessfully. But where the District Magistrate 
has acted asa Court of Appeal, the High Oourt may 
entertain Such an application though itis desirable 
to move the Sessions Judge in the first instance, even 
in such cases.. [p. 255, col 2] - 

Petition for rèvision of an order ofthe 
District Magistrate, Rawalpindi, dated the 
6th November, 1926, modifying that of the 
Magistrate, First Olass, Rawalpindi, dated 
the 218t September, 1926. .  -. 

Mr. Abdul Aziz and Dr. Muhammad 
Alam, for the Petitioners. | - 


Mr. Raj Krishna, for the Respondent. 


JUDGMENT.—The er petitioners. 


in this case have been bound down under 


MUHAMMAS ISHAG V, EMPEROR: , 255 
"The order binding thêl dowy was made by ' 
Mr. Keough who was then a Magistrate in : 


Rawalpandi. It is dated the 2lst .of 
September, 1926. The three petitioners 
filed an appeal ‘against’ that order tq the 


District Magistrate who dismissed the same 
on the 5th of November, 1926. They have' 


now come up to this Court under s. 439, 
Criminal Procedure Code, through Mr. 
Abdul Aziz and Dr. Muhammad Alam. 

On behalf of the Crown Mr. Raj Krishna 
raised & preliminary objeetion to the effect 
that this petition was not competant, 


` inasmuch as the petitioners should, in the 
first instance, have moved, the Sessions 


Judge. Various authorities were cited, but 
it seems to me that the pointis not a very 
clear one. The usual practice of this Court 
is to decline to consider an application under 
s. 439, Criminal Procedure Code, unless and 
until the petitioner satisfies this Court 
that the Sessions Judge or the District 
Magistrate has been moved in the matter 
unsuccessfully. In the present case the 
District Magistrate was: sitting as a Court 
of Appeal, and no authority has been cited 
of this or any other Court which ie parallel 


.to the present case. In these circumstances, 


although perhaps it might have been better 
if the petitioners had moved the Sessions 
Judge before coming to this Court, I did 
not think that I should decline to hear 
Counsel in the case and accordingly 
procéeded to do so. . - xs 

` Turning to the merits, it was urged by 
the learned Counsel for the petitioners that 
the proceedings were. against law and 
irregular, inasmuch as the Magistrate first 


passed an order under the provisions of ` 


S. 112 of the Oriminal Procedure code 


- calling upon the three petitioners to furnish 


security in the sum of Rs; 2,000 that a copy 
of this order was duly served on them aa 
required under ss. 114 and 115 of the 
Criminal Procedure Code that in compliance 
with the summons and | the said 'ordér-they 
appeared before the Magistrate on the 23rd 


-of July, 1926, and that when they so appear- 


ed, the Magistrate illegally and wrongly 
increased the amount of security demanded 
from Rs. 2,000 to Rs. 5,000. It was urgad 
thatthe Magistrate was not competent to do 
this and that his aetion vitiated the entire 
proceedings: L am unable to accept this 
view. Under s. 112 of the Criminal Pro- 
cedure ‘Code the Magistrate recorded an 


1? 5.107 of the Criminal Procedure Codé to order calling upon these three persons ta 
keep the peace for a period of one year, showcause why they should not be required 2 


e 
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to furnish security inthe sumi of Rs. 2,000. 
A.copy :of that order was duly served and 
they duly appeared on the date fixed, that 
' is, on the 23rd of July, 1926. On that date 
when these persons were 


entirely fresh order under.s. 112,in which 
the amount of security demanded was 
Rs.5,000. It was that order that was then 
. carefully read out to the thrée petitioners as 

„was required: by s: 113 of the Oriminal Pro- 
cedure Oodeand in the.circumstances of the 
case I am unable to see that the proceedings 


were inany way vitiated by the procedure . 


. adopted by the Magistrate. . 
It was next contended that thé security 
demanded was excessive and that ever since 
it. has been furnished objections had been 
.raised requiring an investigation into the 
meansof the sureties. The orderis now ten 
months old and the year’ will expire on. the 
21st of. September, 1926, During these ten 
months or so the petitioners’ have evidently 
found no difficulty in procuring sureties for 
the amount demanded. "The mere fact that 
the.. authorities: have found it necessary 
from time to time to ascertain whether their 
~ sureties. were worth: the money they were 
binding themselves to pay is no reason for 
my interference. 
. Next it was urged that as'there remain 
. Only two months'and during the course of 
‘the last ten months the petitioners’ have 
been of good behaviour, it is: not necessary 
to continue to keep them on security. In 
this connection. s. 125: of. the Criminal 
Procedure Code gives the. District Magis- 
. trate certain powers and: if, asa matter of 
;.fact, the petitioners have mended their 
ways and. are no longer the menance to the 
peace that. they were:-held to be in 
September, 1926, the District Magistrate, 
has Iapprehend, the power to cancel the 
bond for the remaining : period: . This 
is. a. matter for. him to consider on being 
moved by the petitioners, and I dismiss 
this petition: i 
RL 


` 


Petition dismissed. . 


:  #MPEROR-v; MUNNU SINGH, ` 


in Court the- 
“ Magistrate; as the record shows, passed an. 


‘ [104 1., C. 1927] 


OUDH CHIEF COURT. 
ORIMINAL RerexEnce No. 32 or 1927. 
August 11, 19.7, — 
, Present: —Sir Louis Stuart, KT., 
Chief Judge. 
` EMPEROR-—A»r»eLICANT 


; versus 
: MUNNU SINGH AND OTHERS—AÀCOU8ED— 
; ae OPPOSITE PAxTY. . 

‘Criminal Procedure Code (Act V of 1898), s. 259— 
Case sent up by Police—Offence non-compoundable— 
Officer in charge of prosecution absent— Procedure— 
Dismissal for non-appearance, legality of. 

A ease which has been sent up for trial by the 
Police ‘and which involves offences which are not 
compoundable cannot be dismissed by a Magistrate 
under s. 259'of the Criminal Procedure Code, for 
non-appéarance of the officerin charge ofthe pro- 
gecution. : : 

Application for revision against an order 
of the First Olass, Magistrate, Unao, dated 
the Ist March, 1927. 4 
` -Case reported by the Sessions Judge, 
Unao, by his.order dated the 16th July, 1927. 

Mr. H K. Ghosh, Government Pleader, for 
the Applicant: 

JUDGMENT.—Munnu Singh and 
Other persons were prosecuted by the Police 
upon aserious charge. ' They were alleged, 
amongst. other charges, to have wounded 
unlawfully a: certain Ram Prasad When 
the proceedings came before the-Committ- 
ing Magistrate upon a certain date the 
officer charged with the prosecution appears 
to have’ taken no stéps to procéed. He 
was ‘not present. - No one was*present on his 
behalf and no witnesses were present. The 
Deputy Magistrate struckthe case off. He 
was well- within his: rights of protesting 
against-the manner in which his Court 
had been treated, but was not within his 
rights in dismissing the case. He had no 
authority under the provisions-of-s. 259 of 
the Code.of Criminal Procedure as the case 
was not acase instituted upon complaint in 
which the complainant was absent:.and the 
offences. charged included offences which 
could not be compounded. He aid not 
take action under s. 253 on ground that no ` 
ease had been made out upon the evidence., 

In these circumstanees the only course to , 
be adopted is to’ order that those persons 
be put upon their trial again. upon whom 
the notices have been served. The persons 
in:question are Munnu Singh, Manna, 
Shera, Sheo Shankar, Sita Ram and Arjun. 
I pass no orders against those persons upon 
whom notices have not been served. 
WANA, Re-trial ordered, 


) 
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PRIVY COUNCIL. 
Appeal FROM THE Bompay Hics Court. 
May 27, 1927. f 
Present:—Viscount Sumner, Lord. .' 
‘Atkinson, Lord Carson, Lord Darling and’ 
Sir Lancelot Sanderson. a: 
. BHAGCHAND DAGDUSA GUJRATHI - 
AND OTHERS—APPBLLANTS ` 
xs E versus 
"Tag SECRETARY or STATE rog INDI 
IN OOUNOCIL —RzsPOoNDEST. "i 
Bombay District Police. Act (IV of 1890), ss. 25, 
25A, 26,79—Inquiry into claims for compensation— 
Administrative Act--Commissioner’s . sanction—Sub- 
situted or amended action by Magistrate, legality of— 


` Notification by Government —Single Notification relat- . 


“ing to compensation-and cost of Police, whether 
irregular—Errors and defects of  .form—Mere 
irregularities—Taxing of innocent persons, validity of 
—Preliminary inquiry before dassessment—Right of 
‘parties "to be heard —Retrospective assessment —Im- 
‘ position of new levy instead of old —New tax —Duty 
.0f Government to leave collection to Municipality— 
Demand by  Collector—Illegality—N on-compliance 
with express statutory: provisions, effect of—Civil 
Procedure Code (Act V of 1908), s. 80—'Suit', meaning 
of—Suits for injunction—Notice before two months, 
whether necessary—Illegal order for levy of tax— 
Enforcement threatened.— Cause of action—S. 80, whe- 
ther ultra vires. 
Whatever may be said of the inquiry under s. 95A 
- (1) (a) of the Bombay District Police Act, into claims 
“to be compensated for the damage sustained, . the 
Magistrate's action under s. 25A (1) ib) is not a judicial 
proceeding, and thereis nothing iw the Act which 
requires’ that his action’ in this matter should be 
"taken -wholly-on his own initiative or without .in- 


structions or recommendations from his superiors. [p. 


1259, col. 2.] i 
-The-Commissioner's previous sanction under the sec- 


, tion is not required to be given once for all, but may be. 


given from ‘time to time or after consukation, nor is 

there anything about it which confines it to starting 

the-Magistrate on a course of-action, - which he is there- 
` “after to-pursue independently and alone. [ibid.] 

'' The power of taxation conferred by ss. 25 and 25A 
are not spent by a single exercise, and the Magistrate 
-has power to take any -substitute or amended action. 
[p.-259, col. 2, p. 260, col. 1.] | "x 

Although a single notification includes both the 
cost of the Police and the payment of compensation, 
the two matters are severable and the exercise of 
‘thé: powers of Government under s.25 is not pre- 
‘judiced by.an additional Notification of.the course 
which the District Magistrate is to take under s. 25A. 
;[p.260,c01. 2] ^.^, - M VN 
“The fact that'& new tax varying in its inci- 


'- dence from a previous tax was'not expressly stated in - 


-the Government Notification to be a new tax -isa 
„mere defect in form and cannot affect the validity of 
_ the notification. [ibid.] : 


‘In view of the provisions of s. 79 of the Act errors 


and defects of form or procedure in a Government, 


Notification are immaterial where there has beena 
-substantial compliance with the provisions of the Act. 

[p. 260, col. 3] 1... | 
` Under the provisions of the Act proof of the active 
~gomplicity of a section of the inhabitants is not 
D 17 


-necessary before 
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they could .be taxed  undtr 
ss. 25 and 25A of the Act. It ‘is of the essence or 
measures of this kind that one class has to pay for 
the misdeeds of another. [p. 261, col. 2.] e 

A District Magistrate's suggestion that a summary 
‘inquiry should be made before assessment by a 
Deputy Collector forms no part of an ordér.under s. 
25A of the Act or a& condition precedent to its validity, ^ 
and the fact that the persons concerned were not 
given an opportunity of criticising and refuting the 
information’ obtained onm such' inquiry does not, 
therefore, invalidate an assessment made on the basis 
ofthe report made on such inquiry. [p.262, col. 1.] 

Where a payment imposed isimposed de futuro, . 
the daté as to the commencement of the first year of 
liability is merely an element in the, calculation of 
the amounts and the dates ofinstalments, and the 
fact that there was a discrepancy as to the dates of 
the first year fixed in the District Magistrate's. 
requisition to the Collector and the Collector's notice 
.to the parties does not affect the validity "of assess- 
ment. [p. 262, col:2.] A : vd 

When an old levy of tax is superseded by s new 
.one to be made 'on different, persons and to be 
measured ina different manner, it is a new exercise 


of the powers given to the Government by s. 25 (2) ° 


to which, therefore, the mandatory provisions of sub- 
s. (4) at once attach. [p. 263, col. 1.] - 

The provision, that when Government decrees 
integrally a levy for the recovery of cost of additional 
Police, its. execution must be put into and left in the 
hands ofthe Municipality, when thereis one, until 
default is made, is more than a form which might 

. be waived, or & matter, in which irregularity is 
excused.. It ‘cannot be a mere irregularity to dis- 
regard .an express statutory prescription, however 
honestly or excusably, nor isa short cut permissible 
because the prescribed’ course promises little advant-. 
‘age. [p. 263, col. 2.] s 

A suitin which inter alia an injunction is prayed 
for is.'a suit’ within -the meaning of s. 80 of the Code 
of Civil Procedure, and cannot be instituted against 
the Secretary of State, or & Publio Officer in respect 
ofany act purporting to be done by such officer in, 

` his official "capacity until after the expiration of the 
period of two months prescribed by the section.’ 
Section 80 is express, explicit and mandatory and 

dee of no implications or exceptions. [p. 2606, col. 

1. f P . 
Secretary of State for India v. Rajlucki Debi (2), 

Dakshina Ranjan Ghose v. Omar Chand Oswal (3), 
Secretary of Stute for India v. Kalekhan (4), Saman- 


 thala- Koti Reddi vw. Pothuri Subbiah (5), Bachehw. 


Singh v. Secretary of State (6) and Abdul Rahim v. 
'Abdul Rahman (7), approved. 

Secretary of State for India v. Gajanan Krishna 
Rao (8), Naginlal Chunilal w. Offictal Assignee (9) 
and Secretary of State for India v. Gulam Rusul (10), 
dissented from. | . 

Where an alleged order for levy of tax is made by 
& Collector and a suit is instituted'to declare that 
the order is illegal and to restrain the Government - 
Officials from enforcing.payment,the actin respect 
of ‘which the suit is brought is the illegal order of 

"the Collector and not the threatened enforcement of 
-payment,since the illegality, if any, is.in the order for 
recovery of tax. [p. 268, col. 1.] - ] , 

Section 80 of the Code of Civil Procedure is nof 
"ultra vires. The regulation for civil procedure has 
nothing to do with the obligations formerly vesting 
in the East India Oompany asa trading corporation, - 
'foritisincidental tothe duties of-the ruling power 


yee se | 
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d cannot be said to,be subj 
e India Act, 1858, 5465. [p. 366, re oo 
.. Appeal from a judgment and decree of 
_the Bombay High Court (Shah and Kemp, 
JJ.), dated the 15th August, 1923, reported 
in 90 Ind. Cas: 13. - . 
 . Messrs. L. De Gruyther and J. M. Parikh, 
-for the Appellants. 
Sir George Lowndes and 
‘for the Respondents. 
x JUDGMENT. : 
Viscount Sumner.—In this action 
forty-eight plaintiffs joined in suing the 


Mr. J: K. Brown, 


‘Secretary of State for India and the Col- 


lector and District Magistrate of Nasik for 
two kinds of relief, (a) a declaration. that 
‘certain official notices and orders were ultra 
vires and invalid, and (b) an injunction per- 
manently restraining all executive action 
‘thereunder. Unless the right to the first 
relief was made out, the prayer for the 
-second necessarily failed. The suit was 
begun less than two months after notice 
of theintention to bring it had been given 
to the respondents. It was dismissed by 
the District Judge onall grounds, and by 


‘the High Court of Bombay as well, but, as’ 


‘to one of the learned Judges, not altoge- 
. theron the same grounds. The plaintiffs 
now appeal. : 
"^" In April, 1921, serious disorder occurred 
-at Malegaon, in the District of Nasik, Bom- 
"bay, connected with the Khilafat agitation, 
and inthe consequent unlawful assemblies 
-and ‘riots there was loss of lifeand much 


-damage to' property. ' The Muhammadan. 


‘weavers, who formed the large majority of 
the male -inhabitants of the place, were 
„the chief culprits, though it is not likely 
~ that, they acted without instigation from 
other partiés. Some persons were punish- 
;ed eriminally, but the question remained 
. „how the injured parties were to be compen- 
- , Bated and how order was to be maintained 
in -the future. An inquiry was accordingly 
‘held, ang amounts were fixed, by way of 
~ compensation to- persons who had suffered 
. "in the riots. The Government decided to 
put in force the provisions of the Bombay 
District Police Act IV of 1890, and 
„orders were duly made for the employment 
of additional Police at-the expense of the 
‘inhabitants and for payment of compensa- 
' tion forthe injuries sustained, Under these 
orders the income-tax payers,a small class, 
and the great body of the weavers were 
designated ‘as the parties to pay the sums 
required, No question as to the correctness 


-and giving less for the saris. 


BHAGCHAND DAGDUSA GUJRATHI v. SRORETARY ob srATE for INDIA. [104 I. C. 19277 


of these ‘proceedings now arises, . 
. Under the Actit was for the Oolleetor 
to get in'the amount’ of the compensation 


and for the Municipality of Malegaon to' 


enforce payment of the Police rate. -Both 
‘were unable to do so. Coercion 
weavers generally, who had few belongings 
and -lived in the main from hand to mouth, 
proved to be impracticable. As to the rate- 
payers, the Municipality lacked means of 
enforcing’.a general payment, and were 
openly set at defiance.. By the spring of the 


following year the position had become ex- 


ceedingly unsatisfactory. Some small sums 


“had been collected from theincome-tax payers 
. but, in spite of much patience on the part 


‘of the executive and a lapse of time suffi- 
cient to have allayed the original turbu- 
lence, the measures taken under the Bombay 
District Police Act had practically come to 
nothing. ; 

Accordingly, in March, 1922, the District 
Magistrate of Nasik, who was Collector as 
well, proposed to the Commissioner for the 


-Central Division that, instead of seeking 
-to recover the amounts due for compensa- 


tion from the weavers directly, a tax should 


“be imposed, personally on the merchants 


at Malegaon, who sold to the weavers the 


.yarn for the saris, which they made, and 


bought from them their finished. product. 


. The amount of the tax in each merchant's 


case was to be measured by the amount of 
his dealings with the weavers during a 


-period indicated. These merchants consti- 


tuted a small class, likely to be easy to 


‘deal with? and many of them were weavers 


themselves, In the ordinary course, what- 
ever they. paid they would pass on to their 
customers by charging more for their yarn 
It was un- 
‘likely that the weavers as a body could 
‘resist this re-adjustment, having no capital 
-of their own and no means of quitting 
‘Malegaon to carry on their industry else- 
"where. The Magistrate was careful to point 
out that, if his suggestion was adopted, a 
-modification would be requiréd in the order 
of the 16th August, 1921, under which 
“payment of the compensation had been 
‘Imposed interms on the Muhammadan 
-weavers. The Commissioner passed this 
proposal to the Home Department, express- 
ing: his -approval, and forwarding a copy 


of this approval to the’ Collector of Nasik. 


In April, 1922, the Government also approv- 
ed the proposal and directed that the 
District Magistrate should be so informed 


of the 


A 


4 
. 
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and, having thus dealt with the question 
of compensation, took up that of the ex- 
pense of the extra Police force. Here, too, 
it was decided to adopt the same plan, 
namely, to récover the sums: outstanding 
from the shopkeepers, both. Muhammadan 
and Hindu, who dealt in saris arid yarn. . 
A Notification No. 152, dated the .6th 
June, 1922, was then published in the Bom- 
bay Government Gazette. This:is the docu- 
ment which, with demand notices issued 
thereunder, the appellants by their prayer 


in this suit seek to have declared to be in-. 


validand unlawful. It purports to be made 
by the Governor in Council and to direct, 
under s. 25, that “the cost of the additional 
Poliee shall he defrayed wholly by a tax 
imposed on the Muhammadan income-tax 
payers, who are inhabitants of the said 
‘town, and- by-& rate, assessed on the pro- 
perty of such other inhabitants as are "no- 
tified in manner set forth, and under s. 25A 
that the above costand the total amount 
of compensation awarded by the District 
Magistrate of Nasik should be.assessed and 
recovered, first from payers of income-tax 
‘in certain amounts and instalments, and 
secondly :— i 


` 


." The balance of the combined charges, 


'. after the amount recoverable. from persons 
of Class Ihas been deducted, shall be re- 
covered on behalf of the Momin adult wea- 
vers of Malegaon from both Muhammadan 
and Hindu shopkeepers of Malegaon deal- 
ing in saris and yarn, who shall pay every 
yeàr up to 31st May, 1923, beginning from 1st 
July, 1921, arate calculated by the District 
Magistrate, Nasik, at a sum not exceeding 
“gig annas, multiplied by theaverage number 
of saris hitherto purchased by them from 
Momin weavers of ‘Malegaon annually, or 
a sum not exceeding. Rs. 5, multiplied by. 
the average number of balesof yarn hitherto 
sold by them to Momin weavers of Male- 
gaon annually, as the case may be. 

“ And, whereas the Municipality of Male- 
gaon has made a default in the recovery of 
the charges on account of the said additional 
Police, the. Governor ‘in Council is pleased 
to direct, under the proviso to s. 26 (1) 
of the said Act, that the recovery of the 


said charges shall be made by the Collec- . 


"tor of the Distriet along with the compen- 
sation money as an arrear of land re- 
venue... .......: Si EINE x os 

The employment of additional Police in 
consequence of the rioting, which caused 
the damage, ‘and: the compensation for 
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the damage thus done, are respectively dealt 
with in s. 25 and s. 25A.of the Act. It 
will be seen that the Act prescribes no 
forms and few formalities. The District 
Magistrate, with the Commissioner’s pre- 
vious sanction, fixes the proportionsdn which 
individuals are to make payments towards 
the compensation, which he has ascertain- 
ed, for damage done and decides whether 
all the inhabitants of the local area affect- 
ed or only particular sections or classes, 
and if Bo which, are to pay, and he then . 
directs and requires the Collector to re- 
cover the amounts accordingly. How. the 
Commissioner's previous sanction is to be 
given and how the decision of the Magis- 
trate and his direction and requisition to 
the Collector are-to be formulated, the sec- 
tion does not say. So with the additional 
Poliee, though their employment in the 
first intstance:has to be directed by Notifica- 
tion, the mode in which the cost, is to be 
defrayed is to be simply directed by Go- 

vernment in accordance with sub-s. 2 (a) ' 
and (b), and Notification at this stage is 
not prescribed. Furthermore, in regard 
to each section, it is to: be noticed that 
the determination of the incidence of the 
tax in;question is an executive and not 
a judicial act, It isa function ofthe Go- 
vernment in the one case, and of the Dis- 
trict Magistrate in theother, but in both 
cases its character isthe same. Whatever 
may be said of the inquiry under s. 25A 
(1) (a), into claims to be compensated for 
the damage sustained, the Magistrate's ac- 
tion under s, 25.A (1)(b) is not a judicial 


. proceeding, and there is nothing in the Act 


which, requires that his action in this mat- 
ter sliould be taken wholly on his own in- 
itiative or without instructions or recom- 
mendations from his superiors. [Cf. Ezra 
v. Secretary of State (1)]. Even the Commis- 
sioner's sanction is only stated to be pre- 
vious: it is not. required to be given once 
for all: Nothing prevents if from being 
given from time to time or after consulta- 
tion, nor is there anything about it which 
confines it to starting the Magistrate on a 
course of action, which he is thereafter to 
pursue independently and alone. 


There, is furthermore nothing in either 
section to restrict the exercise of-this taxing 
function to one occasion and one only. The 
powers which they give are not spent ‘by 
a “single exercise. The finality referred ta 


| 
(1) 30 ©, 36 at pp. 83 to 85; 7 O, W. N 940, | 


Ix 


- -ministrative action- such. as this. 


TE 


` miseioner's'funetion of review. The direc- 
tions of the District Magistrate are not 
‘capaBle of being challenged otherwise than 
“is thereby provided, butt is quite a differ- 


“ent thing to say that the giving of one 
. - direction exhausts all 


powers and leaves him thereafter incapa- 
“ble of any substituted. or amending action. 
~Such a provision would be appropriate only 
to the judgment of a Court and not to ad- 


'construetion would tend to deprive the en- 
' actment of its practical utility. ` + 
On the Government Notification, No. 152, 


^ the appellants’ contentions. may be sum- 


: -marised thus. The Notification includes in. 


' rate matters—compensation for 


one document without distinction two sepa- 
damage 
and, the’ cost of additional Police. | In res- 
“pect of the former it passes over the Dis- 
trict Magistrate. al!ogether,. ousts his juris- 
diction; and determines the incidence of 
the compensation tax by direct Government 
` decree, 
‘previously made, it requires the collection 
‘of tax from Hindus and'from shopkeepers, 
which under those prior orders had been 


."imposed only oiü: Muhammadans and weav- 


ers, a thing without legal warrant. Either 
"he Government’ is making’a new. order, 


- ‘which is bad because it trespasses on the 


exclusive functions of the District Magis- 
‘trate, or itis applying to his old order a 
‘new method of exacting the tax from per- 


'. Bons, who are in terms outside the ambit 


"40f'the'old order as it stands. 


| In the alter- 
‘native, it constituted theshopkeepers agents 
‘for-the weavers, contrary aliké to fact and 


“to law, and, under the strongest personal 


' "penalties in case of failure it called.on them 


` 


^to'pay on behalf of principals, who had 


..neither authorised payment nor put them 
"in funds to make it. The obvious expla-: 


nation of the realintent of the "Notifiea- 


tion, which 4s furnished by the previous 


reports and communications, is brushed 
aside by the appellants on the singular 
plea that this written instrument, unlike 
‘others, is to'be looked at in isolation from 
“the circumstances, in which it was promul- 


.3gated, and as.a matter of construction is 


,"So0 drawn as to contain on. its face two 
„plain transgressions of the very Act, in 
pürsuance;of whichitisexpressed to be pub- 
‘lished. ae : » | i 
- It is, of course, easy to be wise after the 
pyent. It-may be admitted that the Noti. 


the Magistrate's’ 


Such a. 


Without diecharging the orders. 


'ed, orin substantial 


"Notification is obvious, 
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“im s. 25A (4). relates exclusively to the Com-. 
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fication would have been improved (a) bY 
a Statement that the new mode of raising 
the money was directed in lieu of the old 
one, the orders for which were pro tanto 
discharged, and (b) by the complete omis- 
sion of any reference to the mode in which 
the shopkeepers might recoup themselves 
by adjustments ofthe prices of yarn and 
saris respectively. .Probably the draughts- 
man could find ample excuse in the cir- 
cumstances of a harassing period.of office. . 
At any rate, although thé same Notification 
includes both the cost of the Police and 
the payment of compensation, the two mat- 
ters are clearly severable, and the exercise 
of the powers of the Government under s. 
25 is not ‘prejudiced by the additional 
Notification of the course, which the 


‘District Magistrate was about to take under 


s. 25A. : : 

The short answer, however, to all this 
is to. be found in construing the document 
reasonably in the light of the existing 
circumstances, and by referring for the 
rest.{o &. 79: of the Act :— 

TON insa eisi order, direction............0T 
notification, made or published, and no act . 
done under any provisions horein contain- 
conformity to the 
same, shall be deemed illegal, , void, invalid 
or insufficient for any defect of form or 
publication or any irregularity of proce- 


"dure." 


In the circumstances the meaning of the 
As regards the cost 
of the additional Police, the Government 
direction is actually expressed to be in 
supersession of those previous Notifications 
dealing with the incidence of the payments, 
and the substituted ‘incidence, which is in 
other words anew-tax, is described alike 
for the Police and for. the compensation 
payments, Being, in fact, a substitution 
for the previous tax and sufficiently so 
described in the case of the Police charges, 
itis, in their Lordships’ opinion, a mere 
defect ‘ofform not to have reiterated the 
words showing expressly, as to the compen- . 
sation charge also, that the taxing part of 
the Notification is new. The same con- 
sideration applies to the fact that the Noti- 
fication speaks of the total amount of the 
compensation having been awarded by the 
District Magistrate under s. 25A and then . 
goes on tospeak of the mode of recovery: 
as having been directed by the Governor-in- 
Council. Nothing ins. 25A prescribes this 
part of the Notification at all,and to this 


* 


ka 


te 
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. extent it may be needless to refer to s; 79. 
The fact was that the.Commissioner’s pre~ 
vious sanction having been given (none- ` 
the-less regularly -that he expressed it in 
two lines endorsed on the District Magis-.” 
trate's letter to himself,of which he caused 
& copy to be sent to that official), the Dis- ` 
trict Magistrate proceeded on.the 12th June, 
1922, tosend to himself as Collector a re-: 
quirement, to recover payments from per- 
sons named, with particulars for calculat- 
ing the amounts, which had’ been original- 
_ly suggested by himself in principle and 
had now been determined by himself in de- ` 
tail. After this substantial conformity with 
the provisions of. s. 25A, their Lordships. 
think that the errors in the Notification, if 
errors there were, do not matter. .^ ` 


The appellants, however, have contend“ 
ed that the: whole proceeding was. invalid. 
because it involved the fundamental injus- 
tice of requiring-.a class of persons, not: 
shown. by any. evidence to have been im- 
plicated in. the riots,to bear a penalty, which 
ought rightly to have fallen only on those 
. Who were, and because. agents were. taxed 


instead of principals, for which the Police: - 


Act affords no warrant. The expression. 
used in the Notification— on- behalf of 
the Momin adult weavers of Malegaon."—. 
ae to play alarge part-in. this conten- 
ion. By nw : 


It may be readily admitted that the 
words were not felicitous. "They lend them- 
selves to misunderstanding. On 2bst April, 
1922; the Sub Divisional Magistrate of Nasik 
had issued a notice to the people of Maler 
gaoninjwhich he stated that “the shop-keep- 
ers, who. sell yarn to the Momins ... are: 
to be considered as agents for the purposes. 
of - recovery of these amounts.” In itself 
this action was insignificant and it-may 
not have. been known to the Government 
when the Notification was issued, but the 
use of words, which seemed. to support 
this notice instead of words clearly negativ- 
ing 16, was unfortunate. What was meant, ` 
however, .Was that the shopkeepers. were 
to be substituted: for the weavers, as the 
section.of ths inhabitants to'be charged 

. With: the payment: of the levy under the 
Act, with ‘an ' addition, well-meant but’. 
probably unnecessary, that. they might. 
and would find means of passing on the 
burden to the weavers. In'any case, these 
words were ~ outside the ‘requirement of 
the: Police Act. Théy dó. not contravene 


“objects of the Act: 


' mention two. 


it, though they do not carrectly describe: 
.what was: being done: | ` 

As for the rest of this branch’ of the 
complaint, the Act does not require proof 
of the active complicity of; a section of 
the inhabitants before such an. order? as 
the. Act contemplates can be made. To 
imply such a requirement would defeat the 
st: It-is the essence of 
measures of this- kind, which. in one: 
form oranother are not uncommon, that, 
one class has.to pay for the misdeeds of’ 
another, but this in itself constitutes no. 
objection to the course that was taken. 
‘There is no issue before their Lordships. 
with regard to the propriety of applying 
these provisions of the Police Act under 
the cireumstances.which had arisen, and 
they express no opinion about it, but 
they are not. to be taken as suggesting 
that any: question could be raised as to. 
the action of the Government and District 
Magistrate in itself. Those who - are 
called on to applysuch an Act as this. 
have ‘not only the power but the duty 
of enforcing it when, in their judgment, | 
a case has arisea which calls for its applica- 
tion. They are the best and the only Judges 
in that matter. T ae 
. Some minor objections were taken, which- 
are either complete. misapprehensions or 
‘are sufficiently met by s. 79. 1t will suffice to 
In writing to the Commis- 
sioner on 7th March, 1922, the District 
Magistrate had said: : 

“To prevent any injustice: being done to 
the Hindus, I would propose that the Deputy 
Collector in charge of Malegaon Sub- Division 
should hold asummary inquiryat which 
the Hindu shopkeepers should be 


-called upon to be present, and: that, they 


should bé given an opportunity of furnishing 
proof that, before, during and after the 
riots, they were actively and publicly on 
the side of Government....When, after this 
inquiry isfinished these lists of mefchants 
are fixed, the Deputy Collector should - 
estimate approximately the number of saris 
and the bales of yarn that actually pass 
‘through each man's hands. The . 
Deputy Collector would make this assess- 
ment very much in the way in which income- : 
tax assessments are, made .' The ‘as- 
sessment would be rough and ~ ready. 
but it would be on very liberal . 


"lines" 


Subsequently; on 21st April, 1992, thé 
District Magistrate instructed the Sub: 
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Divisional Magistrate to take thissummary 
inquiry, adding directions which show that 
what “was further required wasan adminis- 
trative measure to furnish information,. on 
which He himself would proceed to make 
definitive orders, simultaneous with the ex- 
pected Government Notification, Founding 
on this, the appellants say that the Hindu 
shopkeepers ought to have had the oppor- 
tunity of criticising and refuting the in- 
formation obtained by the Deputy Collector 
and that, failing such opportunity, the 
assessment, which was made on the footing 
of his report, cannot be enforced against 


them. This argument overlooks the fact’ 


that the first proposed inquiry was to enable 
the shopkeepers to show that they had at 
some time been on the side of the Govern- 
ment and of Jaw and order, which at no 
time have: any of them attempted to 
show; that the inquiries actually made, as to 
the trade which the different merchants 
did, appear to have been such as would 
have been admissible for income-tax pur- 
‘poses; thatin any casethe District Magis- 
trate’s suggestions formed no part of the 
order made under s. 25A, or constituted a 
condition precedent to'its validity; and that 
the Act is silent as to any such inquiry, 
though when an inquiry is desired, it is 
named expressly, and that the implication 
of such aninquiry—dilatory and often in- 
conclusive as it would be—would tend to 
defeat the operation of the Act itself. No 
substantial injustice appears to have been 
done, for, although the notices issued to 
individual merchants, dated 25th April, 
1922, invited them to show cause against 
the proposed assessments of the amount of 
the tax falling severally on them, they do 
not appear to have adopted this remedy, 
but preferred to try the effect of this collec- 
tive suit for an injunction asa total discom- 
fiture of the Government. 

The obher contention is this. When the 
District Magistrate issued his requirement 
to the Collector on 12th June, 1922, he 
named dates for payment of the instalments 
prescribed, which appear to make the first 
year for the recoveries begin on Ist January, 
1922. In the notice served by the Collector 
on shopkeepers individually under the same 
date, the first year of liability is stated. as 
beginning on Ist July, 1921. Itis eaid that 
this constitutes in form a retrospeclive im- 
position of tax, not warranted by the Act, 
which,in fact, bars the exercise ofthe con- 
templated relief by way of passing on the 


' peetive about the matter. 


“work in question. 
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charge to customers, since, in 1922-1923, a 
shopkeeper could not make deductions or 
additions fromi or to his purchases or sales 
which had been made in 1:21. The answer 
is that the discrepancy as to thedate of 
commencement of the first year is & mera 
irregularity, and that there is nothing retros- 
The payment im- 
posed is imposed de futuro and the dates axe 
mere elements in a calculation of the 
amounts and dates of the instalments. As 
to passing on the burden to the weavers 
at all, that was purely optional and formed 
no part of the order. 

In one matter, however, not relatively 
important in itself, their Lordships think 
that the prescriptions of the Police Act 
were not observed. In regard to the cost 
of additional Police, the Act provides as 
follows:— 

“25 (4) Ifthe local area in which any 
such taxis to be imposed or any such 
rateis to be assessed, is a Municipal District, 
the amount of the charge shall be paid by 
the Municipality from the Municipal fund, 
or,the rate shall be assessed by the Munici- 
pality conformably to the direction given by 
Government." 

*26 (1) Every tax imposed or rate assessed 
under the last two preceding sections . 

. by a Municipality, shall be recovered 
by such Municipality from each person 
answerable therefor in the same manner as 
a Municipal tax due by him: Provided 
always that,in default of such recovery, it 
shall be ‘lawful for the Government to 
direct the Collector to recover such tax or 
rate. . . .” 

Now on the Ist December, 1921, before 
the plan of direct collection from the 
weavers had been given up, the President 
of the Municipality of Malegaon had re- 
ported to the Collector of Nasik on the 
position as it then was. He recalled that, 
soon after the disturbances, when it was 
contemplated that the cost of the additional 
Police should be recovered by the Munici- 
pality, he had represented to the Collector 
thatit was totally unable to undertake the 
He stated that the weav- 
ers had become increasingly recalcitrant, 
that they flatly refused to pay and abused 
the officials employed. He quoted them as 
saying openly that the Munieipality had no 
business to undertake the work, when the 
majority of ratepayers were thoroughly op- 
posed to payment,and he added that even 
the income-tax payers (only 26in number) 
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- paid nothing but passively awaited the 


issue of warrants of distress under s. 183. 


of the District Municipal Act. His report, 
concluded thus:— NN 
“Irregular recovery of Municipal ..taxes 


-and large outstandings every year are due 


to the same reason. I may add that not a. 
Single pie of additional Police charges has 
been recovered up to now. The situation, 
tHerefore, is very delicate, and it must be 
" handled with great tact and circumspection. 
I, therefore, seek your advice as to how I 
should proceed in: the matter. I should 
also be enlightend on the point, whether 
the work of executing warrants of distress 
against income-tax payers should be taken 
in hand." i 

The proviso to s. 26 (1) of the: Police 
Act speaks of “in default of recovery" by 


the Municipality, not “in case of wilful , 


default,” and, if the Government read this 
report under the circumstances as a simple 
confession of failure so far, there can be 
no question that the interpretation was 


justified. The. Municipality had never: 


desired to be charged with this recovery: 
they had sufficient experience of the 
difficulty of getting any money out of the 
weavers to desire no more of such respon- 
sibilities, and they hadcome as near as they 


respectfully could to inviting the'Govern-. 


ment to collect its money for itself. Accord- 


ingly, the recovery of the costs'of the ad-- 


ditional Police was placed in the Collector's 
hands. : 
'It appeárs, however,to have been over- 


^ looked that the object and effect of what 


'was done in June, 1922, was to supersede 
ihe old levy by à new óne, to be made on 
different persons and to be measuréd in a 
different manner. It was a new exercise of 
the powers given to the Government by 
's. 25 (2), to which, therefore, the mandatory 
provisions of. sub-s. (1) at once attached. 


The report made by.the .President of the 


Municipality dealt only with the superseded 
method of recovery; and could not be said 
io amount to a refusal to try to recover 
anything, old or new, or to an anticipatory 
declaration of default under all circum- 
stances. The appellants, accordingly, urge 
that the Municipality ought to have had 
the opportunity of making theirjown assess- 
ments pursuant to s. 25 (4),and ofseeing 


what they could do with a body of shop-' 


keepers, men of substance and probably men 
of peace, who at any rate had a good deal 
to lose by defying the law, for the chances 


of success in dealing with them were greater 
than those attending ona conflict with a 
numerous body of turbulent workmen, who 
had. little or nothing to lose. They say that 
the conditions had not been, fulfilled, which 
the Act fixes as precedent to the Collector's 
right to get in the Police rate from them, 
The point is legally open to. them now, 
little as it can be supposed that they 
actually. desired at the time to have had 


“any demands made by the Municipality on 


them. ne. 

The provision that, when Government 
decrees integrally a levy for the recovery of 
the cost of additional Police, its execution 
must be put into and left in the hands of 


. the Municipality, when there is one, until 


default is. made, appears: to their Lordships 
to be more than a«form, which might be 
waived, ora matter, in which irregularity 
is excused, It cannot be a mere irregularity 
to disregard an express statutory prescrip- 


‘tion, however honestly or excusably, nor 


is a short cut permissible because the pre- 
scribed course promises little advantage. 
The Police Act interposes between the 


punitive action ofthe Government and the: 


incidence of the burden on the individual 
the executive action of a. Municipality 
which may be supposed to feel a responsi- 
bility towards its ratepayersand to mitigate 
from their point of view, the severity of 
the chastisement. It has, therefore, a con- 
stitutional importance, which must ‘be 
recognised, whether the practical moment 
ofthis arrangement is really considerable 
ornot. On this point only and on this 
ground alone their Lordships are of opinion 
that the demand made by the Collector for 
payments in recovery of the costs of the 
additional Poliee was premature, and not in 
accordance with the Act. . 

It, accordingly, becomes necessary to con- 
sider the answer which s. 80 of the Code 
of Civil Procedure affords to the appellant's 
claim. This answer, if it is applicab?e at all 
applies to the whole suit, but, in . view of 
the numerous and precise attacks, which 
have been made throughoutthe proceedings 
on all the Government Officials concerned, 
and of the differences of opinion which have 


“been expressed in India upon them, it did 


not seem to their Lordships either right or : 


wise not to examine them, with 


foundation. f 
This section and its predecessor, s. 424 of 


the ` 
object of sesing whether ‘they had any 


the Code of 1882, have stood for over forty: 


e wp be 
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protection to. officials in. precise- terms 
against personal responsibility for official 
action. How far-reaching such protection 
ought to,be is..a matter of policy; how far 
-itactually extends is a question.of judicial 
construction. 


‘That this suit is. one to which s. 80 


` applies is common. ground; the'contest is as" 


to its effect when applied. The plaint avers 
. (para; 17) that "Notice, as required under 

. s. 80 of the Oivil Procedure Code, has 
been given to the Collector." This was 
given on the 26th June, 1922, and the act, 
purporting to have been. done by him in 
his official capacity which. was relied on, 
was the issue of: notices for the recovery 
from.the plaintiffs in the suit of the tax 
referréd to in Notification 152. It does 
not appear that any notice was served on 
the Secretary: of State, though the section 
requires, it, but no independent ground of 


defence has been raised on this. The plaint ^ 


proceeds in the same paragraph "as the suit 
is for. an.injunction, and as: the defendants’ 


are about to.recover the amount demanded. 
in the notices soon; the suit is’ filed: before - 


the completion of theperiod of two months.” 
No particulars were given.to show that the 

' Collector intended to enforce the orders: 
before the 15th August, 1922, nor was any 
satisfactory evidence given: to- this effect. 
The plaintiffs appear: to have relied simply. 
on the fact that part of the relief claimed 
in the suit was:an injunction. - 

For many years there has been a marked 
difference of opinion between the High. 
Court of Bombay, on the one hand, and all 
the otherHigh Courts -in India, on the other 
as to the true application of s. 80 ofthe 
Civil Procedure Code (Act V)of 1908 and of 
s. 424 of the Code (Act X) of 1877, which it 
superseded, in the-case of suits against 
officials: for acts puporting to be done in 
discharge of their. duties, when-part or. the 
wholeóf*the felief claimed isa perpetual in- 
junction: After some differences of opinion 
among their subordinate Courts the High 
Courtsof Calcutta, Madras and Allahabad nee 


, now agreed in deciding thatthesesections are- 


to be strictly complied with and are applic- 
“able to all forms of action and all kinds of 
relief. 
fer India v. Rajlucki Debi (2) and Dakshina 
anjan Ghose v. ‘Omar Chand Mid (3), 
Q 25 C. 239; 13 Ind. Dec. (x. s.) 161. 
( 


75 Ind. Cas. 173; 50 O..992; 38 ©. L. J, 104; 28 
C. W. N. 10; A. TR, 1924 Cal 145. 
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(See the cases of Secretary of State. 
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Seeretary of State for India v. Kalekhan (4) 
and Samanthala Koti Reddi v.: Pothuri 
Subbiah (5); Bachchu Singh v. Secretary 
of State (6) and Abdul Rahim v. Abdul 


- Rahaman (T).] In Bombay, on the other 


hand; in the cases of Secretary of State for 
India v. Gajanan Krishna, Rao (8), Naginlal 
Chunilal v. Official Assignee (9) and Secretary 
of State for India v. Ghulam Rusul (10), 
which were suits to restrain by injunction 
the commission of some official act, pre- 
judicial to the plaintiff, it has been intimat- 
ed or held that, if the- immediate result of 
the Act would be to inflict irremediable 
harm, s. 80 does not compel the plaintiff to 
wait two months before bringing his suit, 
though, if nothing is to be apprehended 
beyond .what payment of damages would 
compensate, the rule is otherwise and the’ 
section applies. 

As the Code of Civil Procedure is applic- 
able to all the High Courts in India, and as 
s. 80 is intended to afford a: protection 
(whatever exactly it may be), to all officials, 
thigh and low, itis certainly undesirable 
that a- difference - of opinion such as this 
should be left unresolved. What appears 
to have influenced the learned Judges is, 
firstly, their assumption.as to the practieal 
objects with which it was framed [see 
Shahebzadee Shahunshah Begum v, Fergu-: 
sson (11), Peary Mohan Das v. Weston 
(12) and Raghubans Sahai v. Phool Kumari 
(13)and, secondly,is the fact that this protec- 
tion takes the form of providing for a fixed 
and obligatory interval of two months 
between the required notice and the com- 
mencement of any suit in respect of the 
officials’ action. It is only right to observe 
in this connection that, under s. 80 (2) of 
the Bombay Police Act, at any rate, and it 
may be under other similar provisions, 
damages would not be recoverable from a 
public servant, who gave effect in good 


(4) 16 Ind. Cas, AT. MM. „118; (1912) M. W. N. 786; 
23.M. L. J. 181 

L6 46 Ind. bas, 8i; Al M. 08. 7 L. W. 586; 34 M. 

494; 23 M. L. T. 357; (1918) M. W. N.414. 

(6) 25 A. 187. 

(7) 80 Ind. Cas. 72; 46 A. 884: 22 A. L. J. 812; 100. 
Ou Dude 837; A. I. R. 1924 All 851; L. R. 5 A. 599 

iv. 

(o 10-Ind. Cas. 639; 35 B. 362; 13 Bom. L. R. 273. 

9) 17 Ind. Cas. 876; 37 D. 243; 14 Bom. L. R. 1148. 
* (10) 34 Ind. Cas. 535; 40 B. 392; 18 Bom. L. R. 243. 

(11) 7 O. 498; 3Ind. Dec. (x.8.) 871. 

g1? 13 Ind. Cas. 721; 16 C. W. N. 145; 13 Cr. L. J. 


Pas 32 O. 1130; 10. L. J. 542. 
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faith to orders issued.with: apparent autho- 
rity. It appears, therefore, to have been 
due to anxiety not to expose a plaintiff to 
the risk ofthe execution of an invalid order 
without practical redress, that they adopted 
a construction, which isnot in accord with 
that accepted generally. The point has been 
put in this way. Section 80 is but a part 


ofa Procedure Code, passed to provide the. 


regulations. and machinery, by means of 
which the. Courts. may do justice between 
the parties. A construction. which may 
lead to injustice is one which ought not to 
be adopted, sinceit would be repugnant to, 
the whole-tenor and purposé of the Act, and 
the implication of a suitable exception or 
qualification is, therefore, justifiable and 
even: necessary. In effect, however, their 
decisions are not altogether reeoncilable 
with one another, either as to the extent to 
which they go, or as to the reasoning on 
which they. are based. Whether the section 
should be read.as if it ran "no suit other 
than a suit in which an injunction is claim- 
ed," or asifit ran "no suit shall be institut- 
ed except when serious or irreparable 
damage might be occasioned to the plaintiff, 
if.not prevented by, the previous grant of 
an injunction," does not appear to have 
been settled. In. the one.case all suits 
falling within the section could safely. 
anticipate the prescribed delay by: the 
simple device of adding: a claim for an 
injunction. at the end of the plaint. In. 
the other it would. depend on“ the view 
which a Judge might take of the elastic, 


and indefinite ex pression “serious or, irrepar-- 


able- damage,” whether the official should 
have or should lose the. benefit of the 
statutory interval of two months, nor. can 
this difficulty in the least depend on the 
intention, which may be speculatively 
attributed to the Legislature in prescribing, 
any interval at. all. 
Bombay decisions purport to rest on the. 
authority of English cases, of which, the. 
principal are:—Attorney-General v. Hackney 
Local Board (14) and Flower v. Low Leyten 
Local Board (15). . These were-decided res- 
pectively upon the Metropolis-Management. 
Act, Amendment Act, 1862, and on the 
Public Health Act, 1875, and turned on the. 
construction then put on the. Public Authc- 


(14) (1875) 20 Eq. 626; 44 L. J. Oh. 545; 33 L. T. 
44 


(15) (1877) 5 Ch. D. 347; 46 L. J. Ch. 621; 36 L. T. 
760; 25 W. R. 545. YEN 


To some extent the. 
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rities? protection clauses therein contained. 
The Public Authorities’ Protection Act, 
1893, has now repealed these clauses, end 
has adopted. another form. to which the 
authority of Flower's case (15) has nof been 
considered applicable [Harrop v. Osett Car- 
poration (16), Fielden v. Morley Corporation 
(17).] In the Aitorney-Generals’ case (14) 
Bacon, V. C. held that the words 
“any act done or intended to be done 
under their Parliamentary powers" could 
not apply to a nuisance, to: which such 
powers could not in-any case extend. The 
difficulties of this construction are shown 
in the judgment of Bowen; L. J. in Chapman. 
v. Auckland Union (18), where he endeav- 
ours, but without much confidence, to find 
a less unsatisfactory basis in the wordg 
“writ or process," within which a bill for an 
injunction might not fall. In Flower's case 
(15) the Court of.Appeal held that the Public 
Act, 1875, s. 264, did not extend to a bill in 
Chancery, but only to an action at. law, a 
consideration inapplicable to s.. 80. of the 
Civil Procedure Code, and assumed that the 
object of the delay provided by the section 
was to give time for a tender of amends. 
It is to be noted that the. Publie Health 
Act, 1875, the previous Act of 1848, and 
the Metropolis Management: Act were cases 
where a subordinate statutory authority 
had been entrusted with specifie and. 
limited powers, and it would seem from 


. Davies v. Mayor of Swansea. (19) that 


the profession had long taken s. 139. 
of the: Act of 1848 to. be applicable only 
to-actions of tort. Similarly in Flower’s case 
(15) Counsel hardly contested that an 
exception of “cases of necessity,” as men- 
tioned in the Court below by Malins, V. 
C., must be understood. A view, there-- 
fore, about a; bill for an injunction "against 
serious and irreparable damage: requiring: 
the intervention of the Court," almost 
undisputed in the Court of Appeal, would 
not be any guide to the meaning ‘of the 
Civil Procedure Code, where the clause 
applies to all officers of Government and 


(16) (1898) 1 Ch. 525; 62 J. P. 207; 67 L. J. Ch. 347: 
78 L. T. 387; 14 T. L. R. 308; 46 W. R..391. i 
(17) (1899) 1 Ch. 1; 67 L. J. Ch. 611; 47 W. R. 295; 79. 


- L. T. 231; 14 T. L. R. 567 


- (18) (1889) 23 Q. B. D. 294 at p. 302; 58 L.J. Q.B. 
504; Wt T. 446; 53 J. P. 820. 

(19) (1853) 22 L. J. Ex. 297; 8 Ex. 808; $ ; 
,, 09, (15531 x 155 E. R. 579; 


ò 


“| recovery of the tax. 
.; was nothing ; to ined. 
"though the act to be restrained is some- 

"thing apprehended in the future, the act 
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e to all their official acts, and where 'the 
‘words “in- respect of," a form going beyond 


4 4 “for anything doneor intended to be done" 


‘show it to be wider. than the Statutes, 
on, which the English Authorities wére 
decided. SN eo e er 

‘On the other hánd, the view which has 
been taken in the other High Courts may 
. be.shortly summarised thus. The argu- 
. ment that a statutory .provision asto 
. procedure is subject to some exception `of 
eases where hardship or even  irremedi- 
. able harm might.be caused, if it. were 
strictly: applied, ` might ‘be. used with 
equal cogency in connection with a Code 
fixing the admissibility of evidence or with 
“a limitation section, recognising rights but 
"barring remedies. For this, however, there 
is no authority. The Act, albeit a Pro- 
cedure Code, must be read’ in accordance 
. with the natural meaning of its words. 


'. Section 80 is'express, explicit and manda- - 


tory, and it admits of no implications or 
exceptions, A suit in which inter alia an 


E injunction ie prayed is still “a suit” within 
- ‘the words of, the section, and to read "any: 


- ,.qualificátion into it is an. encroachment on 
^ the function of legislation. Considering 


how long these and similar words have 


“been read throughout most of the Courts 
in India in their literal sense, it is rea- 
sonable to suppose that the -section has 
not. been found to work ‘Injustice, - but, if 


` -this is not so, itis a. matter to be rectified 


by an amending Act. Their Lordships 
‘think that this reasoning is right. To 

-argue, as the appellants. did, that. the 
^ plaintiffshad a right urgently calling: for 
"^a remedy, while 8. 80 is mere procedure, 
is fallacious, for s. 80 imposes a statutory 


Pour -and unqualified obligation upon the Court. 


p So, too, the :contention, that the "act pur- 
porting to be done by.the Oollector. in his 
official, capácity,in respect of which" the 


'. guit was’ bégün, was his threatened enforce- 


` ment’ of payment is fallacious also, since 
", the illégality, ïf any, is in the order for 
"If that was valid, there 
be restrained. © Hence 


alone "in respect of which" the suit. lies, 
if at all, is thé order.already completed and 


. issued. - 


As for the suggestion that 's. 80, in. 


such a case-as this, is itself ultra vires, 
it arises from a misapprehension of case of 


e 


respondents, they must fail. 
: taken their own course and have brought: 


Secretary of State for India v. Moment 


* (20). - The regulation’ for Civil Procedure 
.has nothing to do with the obligations - 


formerly vesting in the East India Com- 
pany as a trading corporation, for it is 
incidental to the duties of the ruling 
power, and cannot be said to be subject 
to the Government' of India Act, 1858, 
s. 65, s : í 
An attempt was made to distinguish ‘be- 
tween the effect ofs. 80 in the case of the 
Secretary of State and in the case of the: 
Collector, and to argue that, even if it 
defeated the action as against the first 
named defendant, it would fail to protect 
the second, Their Lordships cannot accept 
this. Not only has the suit been through- 
out a joint: proceeding against the officials 
concerned, for the purpose of getting a 
joint declaration that the Government Noti- 
fication was bad asthe foundation of every- 


thing subsequently done, but, without the 


presence of the Secretary of State before 
the Court, the Notification could not be 
assailed, and, if it stands as valid, the 
Collector's own action could not be success- 
fully impugned. : < 
The consequence is that the appellants’ 
present position in regard to the taxes 
imposed on them is as-if their action had 
never heen brought. It was unsustainable 
in limine. They commenced their suit 
before the law allowed them to sue, and ` 
can get no relief in it either by declara- 
tion or otherwise. Whatever may be the: 
case between other parties, as against the 
They have 


this result on themselves. The suit was 
begun and prosecuted as a joint suit to 
challenge the official action as soon and 
as completely as possible. The evidence 
did not prove risk of serious or irremediable . 
damage to any body, and was not directed 
to doing so. The sums payable were in 
many cases very small,and were through- 
out far from .-being: oppressive. Any 
sums paid under the Oollector’s demand 
would be returnable if that demand was 


‘proved to have been bad, and no one of 


the ‘plaintiffs was shown to have been 
unable to make the first payment, the only 


. one falling due within the two months. 


There was no reason for not complying 
.-(26) 18 Ind: Cas. 29: 40 1. A. 48; 13 M. L. T.:53: 17 


) 
. C. W, N. 169; (1913) M. W.N. 45; 15 Bom. L. R. 97; 


TI A. L.-J. 49: 17 O. L. J:194; 6 Bur. L. T. 1; 24 M. L. 
J. 459; 40 C. 391; 7 L. B. R. 10(P. CO). : l 
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with the words of the section, except over- 


confidence in what may be called the, 
Bombay view of it. Accordingly, their Lord- 


ships will humbly advise His Majesty that . 
this appeal should be dismissed with costs. . 


AN. A. 7 . Appeal dismissed. 

Solicitors: for the Appellants:—Messrs. 
T. L. Wilson, & Co. 

Solicitors for the 
` Solicitor, India Office. 
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PATNA HIGH COURT. 
- Privy. Counort APPEALS Nos. 39 To 43 
. . oF 1926. | 
| January 4, 1927. 
Present :—Sir Dawson Miller, Kr., Chief. 
Justice, and Mr. Justice Adami. 
EASTINDIAN RAILWAY OOMPANY— 
DEFENDANT—APPLIOANT ` 
i s versus . ts 
BADRI NARAIN—PL1INTIFF— 
oh, RESPONDENT. ' iy 
Civil Procedure Code (Act V of 1908), s. 110—A ppeal 
to Privy Council—Valuation of swit— Costs, whether 
can be included. 


matter of the suit in the Court of first instance and 
ought not to be added to that subject-matter in 
order to bring the valuation up to the appealable 
amount under the provisions of s. 110 ofthe Code of 
Oivil Procedure. . .. ` 

Messrs. N. C. Sinha and N. C. Ghosh, for 

„ the Applicant. 

Messrs. S. M. 

the Respondent. 


JUDGMENT.—This is an application 
on behalf of the Fast Indian Railway 
Company for leave to appeal from a deci- 


Mullick and S. N. Bose, for 


sion of this Court to His Majesty, in Coun- - 


cil. It appears that five suits claiming 
compensation for loss or damage to goods’ 
consigned by the plaintiffs to the Hast 
Indian Railway Company for carriage on 
. their Railway system were instituted by. 


the same plaintiffs against the Railway . 


Company. The suits, although they related 
to different consignments, appear to. have 
raised exactly the same questions for deter- 
mination. ‘They were accordingly heard 
together in the trial Court and judgment 
was entered in favour of the plaintiffs. 

On appeal by the Railway Company, that 
judgment, was reversed by the District 
Judge who dismissed the suit&; . Again 


B. 1. RY. £O. v. BADRI NARAÍM. ` 
' the suits were tried together and decided 


Respondente:—The : 


The costs of a suit are in no sense the subject- . Council. 
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in that appeal by. the same judgment. 
. A further appeal was preferred by the 


points it-was urged that'the appeal before 
the District Judge was not competent. 
The ground upon which that argument was 
based. was that two ofthe parties who had 
been plaintiffs in. the trial Court and who 


` were members ofthe, joint family to which 


ihe plaintiffs belonged were not added as 
parties in the appeal.and that the Judge, 


after the. period of limitation had expired, : 


had improperly joined them as responderits 


. under the provisions of O, XLI, r. 20, of 


the Code of Civil Procedure, This. Court, 
took thé view that the lower Appellate 
. Court had acted improperly in joining the 


` respondents under. the, provisions of that 


rule, the period of limitation having expired 
before the order joining them was passed 


and accordingly held that the appeal to. 


the lower Appellate Court was not com- 


petent ànd that the décision ought to be 
reversed,- The Court, accordingly, overruled : 


the decision of the lower Appellate Court 


* and restored that of the trial Court. 


` plaintiffs to this Court and amongst other - 


-` "From that decision the Railway Company - 


now &eeks to appeal to His Majesty in 
None of the five suits taken alone 
involve a claim to asum of Rs, 10,000 or 
anything like it. If, however, the five 
suits should be consolidated, and-we think 
that this would be & proper case in the cir- 
cumstances for ordering consolidation for 
the purposes of pecuniary valuation under 
O. XLV, r. 4 ef the Code of Civil Proced- 


ure, then the value amounts to roughly . : 
- Rs. 8,870 or thereabouts. It follows, there- 


‘fore, that the total value of tlie subject- 

matter of the suits when consolidated . does 
-not amount to the sum of Rs. 10,000.. The 
learned Advocate for the appellant con- 
tends, however, that the costs amounting. to 
a sum of Rs. 1,196. should be added, te the 
amount of compensation claimed and award- 
ed in order.to bring the valuation up to 
Rs. 10,000, In our opinion this cannot be 
done. The costs of the suits are in no sense 
the subject-matter of the suits in the Court 
of first instance and ought not to be added 


"to that subject-matter in order to bring the . 


‘valuation up to the. appealable amount 
under the provisions-of s. 110 of the Code 


. of Civil Procedure. The consequence is that; 


jn our opinion, the case is not one which 
complies with the provisions of 8. 110. and 
the applications in these five suits and: the 


v 


è 


268 HOLMES WILSON &-CO. LTD. v. BATA KRISTO DH. 


'applieation for consolidation must be dis-. 
missed. The respondents ‘are entitled to 


: .. their costs. There will be one set of costs. 
VAN. A, 


Application dismissed. 





|. CALCUTTA HIGH COURT, 
ORIGINAL Orvit Suit No, 3281 or 1922, 
l March 9, 1927. 
: Present:—Mr. Justice Page. | 
HOLMES WILSON &.Co., -—Lrp.— 
PLAINTIFFS : 
$ 1 versus 
“BATA KRISTO DE-—DEFENDANT. . 
` Contract—Indents—Rights of dealer, ‘importer and 
supplier—Relationship between dealer and importer, 
whether that of principal and agent-—Importer, whe- 
ther can sell. his'own goods—Usage inconsistent with, 
contract, effect of—Consent by dealer to such usage— 
Trade usages, validity of. ` ° , n 
Under the common printed form of indent in use 


` among. persons concerned in the indent trade’ at ` 


Calcutta each indent is an offer on the part of thé 


' person who places the order which is accepted by 


the person, who imports the’ goods by sending the 
corresponding placement report. [p. 273, col. 1.] 

* Under such indents the relationship of principal 
and agent is created between: the dealer who places 
the order and the merchant whois to import, and, 
unless the former assents to some other mode of 
performance, it is the duty of the latter under the 
indents to create privity of contract between the 
dealer and the foreign supplier for the purchase of 
the goods: upon the terms and conditions of the 
indent.. The words “to purchase yourself or through : 
‘your agents on my account and risk" .denote' an 
agreement for agency and are wholly inconsistent - 
with the notion “that the person to whom they are 
addressed is thereby invited or entitled to sell his 
own goods to the.person who has given him an order 
in this form. [p. 274, col. 1.] M . 

The fact that the goods are to be -bought by. the 
seller aba stated price C.LF. and no commission is 
payable by the dealer does not convert the transac- 
tion into one of sale. [ibid] 


. . A usage that where P are ordered by a dealer 


at..à fixed price LE. Commission nil", the- 


‘merchant is entitled to make and retain a profit by 


buying from the supplier .at one price and gelling 
to the dealer at the indent price is fundamentally 
inconsistent with the terms of the contract of indent 
„and. is igadmissible in evidence whether the dealer.is 
aware of it or not. [p. 280, col. 1.] < 

But where the dealer has consented to the merchant 
executing the indents by the difference in price. 
method, he must be taken to have authorised the 
merchant to carry out the indent by purchasing the 


: goods from the supplier and reselling them to the 


dealer. [p. 280, col. 2.] 

"Where ambiguous terms or phrases are found in a 
mercantile contract; evidence of usage is admissible: 
to explain the meaning of the expressions in the 
particular trade or locality, and where a. contract is 
silent in respect. of some incidental term or con- 
dition which, aecording to the course. of business 
-established in a. particular trade, it is customary to 
find included in such a contract, evidence of the 


i < custom is admissible to prove that such.term.or - 


< 


. 
^ 


- [104 T. 0, 192] © 


condition formed part of the contract, unless the 


' incorporation of the term or condition.in the contract 


will have the effect of introducing. something re- 
pugnant to or ‘inconsistent with the tenor-of the 


- written agreement. [p. 269, cols. 1 & 2.] 


But where the parties. to a contract have expressed 
the agreement.at which they have arrived’ in a writ: 
ten document the terms of which are capable of a 


` reasonable interpretation according to the natural 


meaning of the words that dre used, a trade usage, 


' which, if it regulated the rights and obligations of 


the parties, would alter fundamentally the natureand 
character of the contract as expressed in the written 
agreement, can neither determine nor affect the 
rights and obligations of the parties engaged in the 
transaction: and asitis inconsistent with the terms 
of the written agreement, evidence of such an usage 
is inadmissible both under the provisions of the 
Evidence: Act and the principles of the Com- 
mon Law. [p. 269, col. 2.) 
Such a usage wil not.bind the parties or become 
admissible in evidence merely because the parties are 
aware of it [p. 269, col. 2; p. 270; col. 1.] t 

Where goodsare purchased through A by B, A 
inevitably must either have sold the goods to B on 
his own account as a principal, or as agent for B, 
have created privity of contract between B anda 
third person. [p.'273, col. 2.] j 

It cannot be presumed merely because the parties 
were aware ofa trade usage, that they intended that 
their rights and obligations should be controlled by 
the usage, when they had concludeda contract the 
terms of which dre fundamentally inconsistent with ' 
the usage that it is sought. to incorporate in the 
contract. [p. 276, col. 2.] 

Paul Beier v. Chotalal Javerdas (12), disapprov- 


ed. 

Mr. N. N. Sircar (with him Mr. B.K. 
Ghose), for the Defendant. 
Mr." T. Ameer Ali (with him Mr, S.C. 
Mitter), for the Plaintiffs.: 


JUDGMENT.—I have taken time to 
consider this case because it involves an 
inquiry into the legal position of indent 
merchants who import goods into India, 
and, therefore, is of considerable impor- 
tance to the mercantile community. In 
the course of my judgment l shall refer 
tothe foreign seller (who may cr may not 
bethe manufacturer of the goods) as the 
supplier, the person. who imports the goods 
as the merchant, and the person upon 


.whose indent or.order the goods are im- 


ported as.the dealer. Now the rights and 
obligations of the parties to an indent tran- 
saction depend upon the contract into 
which they have entered; but for many 
years past doubts have been felt as to 


"whether the legal relationship of the mer- 


chant to the dealer under an indent is that 
of an.agent or a principal. Theuncertainty 
asto the ‘legal position of indent traders ` 
has been created mainly because persons 
engaged in the indent trade evince a 
strange disregard for the significance of 


e ` 
E EET w x 


(10d i O. 3997] “woimns Waxgow &:co. 
the language that they use in framing’ 


. their contracts. “For instance, they appear 
to treat' limit and fixed price "; “ client. 


and customer "; “ commission and profit ”; | 


“buy on. my account “and “ sell to. me.," 
“as synonymous terms with a levity bewilder- 
-ing to any one who attaches ‘importance 

to the meaning of words. The traders, how- 

ever, are notalone to blame for the. loose- 
ness of the language in which they couch 
their agreements. The tenderness with: 


which the Courts have been wont to treat * 


commercial usages and phraseology to some . 
extent may have conduced to the belief 

that is. preyalent, among’ commercial men 

that, solong as the course of business is 

established and the usages of a trade are 
‘well-understood, the rights and obligations 

of the persons who carry on the trade 

will be regulated by its established practice 

and usage,irrespective ofthe form of the 
.coniraet into which they have entered. I 

am glad that the'tide is now turning, and 

that the present tendency of the Courts 

is to hold the parties toa mercantile con- ` 
tract more strictly to the terms in which 
"they have purported to express thes 
‘agreement that has béen concluded between 

them. : 

Lord Birkenhead, 
regent case :— ` |, 

"The learned Judge has in effect" 
declared that à custom may be given effect 
to in commercial matters which is entirely 
inconsistent with the plain. words of an 
agreement into which commercia] men, 
certainly ‘acquainted with .so well-known 
a custom; ‘have. nevertheless thought pro- 
. per to enter... Much, evidence would be 
necessary to. convince meof the existence 
of such a custom, - and, if it were forthcom- 
ing, I, should nevertheless hold the custom 
to be bad on grounds which :seem to me 
to be. both notorious and elementary." i 

Les Affreteurs Reunis Societe Anonyme v. 
Walford (London) Ltd. (1), see also Miller, 
Gibb &'Co. v.. Smith & Tyrer Ltd. (2), 
Palgrave. Brown & Son, Ltd. v. Owners 
of SS. Turid (3). : ; : 

No doubt, where ambiguous terms or 
phrases are found in a. mercantile contract 
evidence of usage is. admissible to explain 
the meaning of the expressions in the 


(1) (1919) A.” O. 801 at p. 809; 88 L. J. `K. B. 861; 
121 L. T. 393; 24 Com. Cas. 268; 35 T. L. R. 542. 


(2) (1917) 2 K. B. 14186 L. J. K. B. 1239; 116 L. T.'. 
753; 22 Com. Cas. 320; 33 T. L. R. 295. 


"n. C; observed in a 


naen. 


(3) (1922) 1 A. O: 397; 91 L. J. P. 81; 127 L. T. 42,27 ^ B 


Oom, Cas. 216; 66 $.J,:349; 38 T. Lj. R. 423, - 
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'otherwise. 


. be., unaware 
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partieular--trade or locality, and where 
a contract is silent in respect of some 
incidental term or condition which accotd- 
‘ing to the course of business established in 
a particular trade it is 'customary to.*find 
included in such a contract, evidence of 
the custom is admissible to. prove that 


. Buch term or condition formed part of the 


‘contract, unless.the incorporation of the 
term or condition in the contract will have 
the effect. of introducing something re- 
pugnant to or inconsistent with the tenor 
of the written. agreement " per Lord Camp- ^ 
bell, C..J. in Humfrey v. Dale (4). But 
where the parties to a contract have ex- 


‘pressed the agreement at which they have 


‘arrived in a written document the terms. 
of' which are eapable of a reasonable inter- 
pretation according ‘to the natural mean-. , 
ing of:the “words that are used, a trade 
usage which, if it regulated the rights and 
obligations of the parties, would alter 
fundamently the nature and character of . 
the contract as expressed in the. written 
agreement, can neither determine nor affect 
the rights and obligations of the parties 
engaged. in the transaction; andas-it is 
inconsistent with the terms of the. written 
agreement evidence of such an. usage is 
inadmissible both under the provisions of 
the Indian Evidence Act and the principles 
of the Common Law. Willes, J., thus enun- - 
ciated. the rulé: i en 

"It is also‘an‘elementary proposition, that 
a custom of trade may control the mode 
of performance of a contract; but cannot 
change ‘its intrinsic character. It may 
regulate as extrinsic what is done in the- 
market, where the contract does not provide 
It cannot overrule what. is 
agreed upon between the parties, whether 
intrinsic or extrinsic. The agent’ may 
perform the business he is engaged for 
according to the .usages of the market in 
matters of. detail, although the prineipal. 
. of such” . usage; because 
every authority to do a thing, not specify- 
ing the way, implies authority to do it 
in a reasonable way, which the usual Way 


.primafacieis. But no usage unknown to 
the principal can justify a-broker.in con- 


verting himself into a. 
Mollett v. Robinson (5). . and, 
“.I would add that, in my opinion, such 
an usage will ‘not bind the principal or 

(4) (1857) 7 E. & B. 206; 119 E. R. 1246; 26 L. J.Q, 
. 137;-3 Jur. (N. s.) 213; 110 R. R. 587: 4 j 
, (5) (1870) 5 C. P. 646 at p. 656, o 


principal seller." . 


e 


intend to express, 


-claim is based upon four contracts, 


* out ina common for 


HOLMES WILSON & co 


become admissible in evidence merely 
because the principal is aware of it. 
Tideed, the more fully the prineipal was 
aware of theusage the less likely is it 
jhaf he would have contracted in terms 
inconsistent with the usage, unlesshe was 
minded to preclude the usage from 
regulating the rights of the parties to the 
contract. Iam of opinion that the principal 
would not be bound by such an usage, 
whether he knew of it or mot, unless it is 
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roved or admitted that the principal con-: 


gented to the agent performing the con- 
tract in the manner sanctioned by the 
usage. 5 

This statement of the law may come as a 
surprise to business men, but if as a 
result of this suit persons engaged in the 
indent trade are induced so to alter the 
terms of their contracts that they are made 
to conform to the meaning that the parties 
the time and labour 


that has been expended upon the trial 


will not have been wasted. i 
The plaintiffs in the suit are merchants 
and they claim to recover damages from 
the defendant, who isa dealer, for failing 
to take delivery of goods sold to him by 
the plaintifs in the alternative, the plaint- 
iffs as agents claim an indemnity from the 
defendant as their principal. The Date 
e 


terms and conditions of which are set 
m of printed indent 
or order, each indent (Nos. 74,75, 78 and 
88) being completed by the - dealer who 
wrote below the printed matter the par- 
ticular details of the order. A large number 
of indent forms in use among persons 
concerned in-the indent trade at Calcutta 
were adduced in evidence, but they were 
substantially the same as the forms used 
for the purpose of the transactions in sult. 
Indent No. 74 was to the following 

ect: — 
e endent No, 74 Messrs. Holmes Wilson 
& Oo. Ltd. 22nd October, 1919.” 

“J. I (we) the undersigned, request you 
to purchase yourselves or through your 
agent on my (our) account and risk the 
whole or any part of the undermentioned 
goods on the terms and conditions stated 


below:— 4 

«9. I(we)authorise you, your agents, or 
whoever you OT they may appoint, to draw 
on me (us) for invoice amount calculated 
on the terms of this Indent, and I (we) 


agree with you, and as a separate agree- 
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ment with your agents, to accept such 
Draft or Drafts on presentation and to 
pay the same at maturity. No interest to 
be allowed on part payment made .against 
such Draft or Drafts. 

*3. Should I (we) fail to accept on pre- 
sentation or to pay at maturity such bill 
ov bills, I (we) hereby authorise you to 
dispose of the documents or goods, either 
by private sale or public auction om my 
(our) account and risk without notice and 
I (we) hereby bind myself (ourselves) to 
make good any loss or deficiency that may 
arise from such sale together with all ex- 
penses and usual brokerage and interest, 
waiving all claim to any advantage thereon. 
I (we) agree to pay you a commissicn of 
5 per cent. on proceeds of such goods re- 
sold together with 12 per cent. interest, 
on the draft amount from date of maturity 
till realisation thereof. 

"4. Should I (we) fail to pay any D/A draft 
on due date, you are hereby authorised 
to have all subsequent. drafts “en route” 
or otherwise, altered to or drawn on D. P. 
terms, whether the relative indents have 
been accepted on D/A terms or not, and I 


(we) agree to accept such and to retire same 


on or before the due date. 

“5 Weagree to pay interest at 12 per 
cent. per annum on any Draft or acceptance 
from date of maturity, which has become 
overdue, till date of payment. 

"6. Ifany dispute arise with regard to 
this order, two European Merchants, one 
to be appointed by each party, shall survey 
the goods and their decision shall be 
final, or‘in case of their disagreement, 
that of an Umpire to be appointed by them 
and 1 (we) hereby agree to abide by it. 
Expenses of survey to be borne by the 
losing party. I (we) agree to deposit Rs. 32 
as Survey fees. 

"7. In caseof dispute arising with refer- 
ence to any shipment where more than one, 
the remaining shipment-shipments shall 
be taken delivery of without reference 
thereto or prejudice thereby. Each de- 
livery shall stand as a separate contract 
and be dealt with as such. 

“8, When goods are ordered from special 
manufacturers or manufacturers’ agent, i 
(we) agree to take all risks connected with 
outturn, quality, delivery and every other 
respect shipment of such goods not being 
subject to arbitration in accordance with 


cl. 6. 
“9, In the. event of the goods arriving 
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before the Bill or Bills become due. T (we): 


agree to pay the said Bill or Bills against 
same on arrival. `, MUS T 

"10. Ifihisindent is referred back and 
subsequently, confirmed by me (us) it is 
understood that the time for shipment is 
extended by the time taken for obtaining 


my (own) confirmation unless. otherwise: . 


distinctly stated.. ; . 


“11. In the event of fire, strikes among : 


workmen, or the. failure. of your supplier 
through bankruptcy or any other reason, 
you or your agentsare to have the option 


of cancelling this order or buying .else- ^— 


where. .' 
“ly, 
. shipped or arriving. before or after the time 


hereinafter stipulated, or other deviations. 


from the terms of this indent whatsoever, I 


(we) agree to waive all claims to compenea- , 
tion or damages in ‘consequence thereof. 


“ Arrival’? shall mean the arrival of the 
goods at Saugor. a - 


1 


“13. Any deviation from'time. limit not : 
exceeding 21 days is not to be considered a - 

- breach of contract ; all goods which have . » 

been delivered to time at port of shipment’. ' 
shall be accepted as actually shipped within : 


' the-limit of time stipulated, . < 


“14, In the event of the execution of this ` 
indent,orthe shipment orarrival of thegoods. 


being delayed through “Force Majeure.” 


` strikes of workmen, failure of machinery, .. 
detention of vessel or cargo, or other causes ` 


I (we) agree that. you may exceed- the sti- 
pulation hereinafter mentioned ard may 
-execute and ship this indent-as soon there- 
after as possible, and I (we) agree to accept 


:> and pay for the goods without objection "^ 
thereto, as though the conditions have been ' 


complied with. Further, you are at liberty 


to cancel thisindent at your option, at any - 


Hw T" 
rem 
ws «mm 


time without notice to me (us). . 
“16. - Should any goods be shipped late, 
no action for damages or loss of profit shall 
be taken against you or your agents, but. I 
(we) have the option of accepting the goods 
without any allowance. : i 
"16. .Packing, breakage, leakage, dam- 
age and shortage are.at my. (our) expense. 


“17.- Goods to beinsured.F, P. A. unless: ` 


. otherwise noted: I (we) heréby agree to 

- bear any loss which may arise in conse- 

. quence of goods insured F. P. A. arriving 
salt water damaged. ` - uet. 

"18. Inthe eventof waryou areatliberty ` 

to pay for my (our)'account any extra pre- 

xmium necessary to-cover that risk -or extra 


tor C. I F: 


In the. event..of the goods "being ^ 


< The. additions 
-No..75 were:— — 


Saka 


#19, - Itis agreed that the delivery to 


"éonsignora ofa clean, Bill. of Lading shall 


end your risk whether the terms are F? O. B. 

*20. It- shall be optional with you or 
your said agent to excute the whole or any 
part of this order." : Ah; 





zm RS Shipping 
- “Mark. | Commis- nsurance.! Draft at. | Instsuc- . 
RISE: Kg Na ei tions, 











. Mild Steel Plates. | f 
up x9 X 2 6X2% 6x3 7x24 7X3: 
WOK Er 8o. Ta, ~e~ Ton 
í co =24 tons. ' 
py 8X2 Ox 2 6x3 7x31 7x3 
ANK iv 47 go ig Ton. 
=26 tons. . m 


-. Total 50 tons at $ 103°00 per Ton-Freight ` 


basis OIP `. . ; 
$ 2464 per ton. Shipment as early as 
‘possible. o 
Bata Kristo De & Co." 
in writing on. Indent 





22-10-1919. 
ems us VN TRUM Shipping 
“Mark. vd - Insurance.| Dxaft.at. .| Instruc- 
5 gka tions, - 


r 


30D/S' By steamer. 





^ Qe, 4 

^ -. Mild Steel Plates. ^, ^ 
"o ;ne,9X2:60x2& 6x3 "7x21 UNG S 
|OS/l6x uw Tas 4s 6 Tons 
ELS ; ~ —2t1 tons. 


(TX (8x2 6x20 8x3 TxBR TES Q0 ` 
GIAN UE gar oq ons. 


=26 tons. 


_ Total 50 tons at $103-00 per ton C.IF.— ` 


er ee 
freight even. it the terms are'O. 1. F. but ib o 
‘shall be optional for you to sò insure. 


.90D/S By steamer. 


: rr : 
Freight babis 934 64 per ton Shipment as 
soon as possible. 

Bata Kristo De & Qo." 
With respect to these two indents the 
:plaiftiffs sent to the- defendant place- 
ment report to the following effect: — 
“Holmes Wilson & Co., 
j Caleutta, 15th: Novèmber, 1919. 
0 


Messrs, Bata Krisio De & Co. 
- "Dear Sir, 
Indent 
44 


At-foot we beg to hand 
you particulars of your urn 
‘indent. 

Yours truly, 
Holmes Wilson & Co, Lid, 
“Mild Steel. Plates. 
‘Placed. 


Shipment as soon as mill and shipping 


conditions permit.” 
. "The details added in. writing. on Indent 
No. 78 were:— 





. Shipping 


“Mark. . oa 


Instruc- 


Insurance. Draft at. 
tions. 








/30-D/S ^ By steamer. 


Oo. 
l ENEE 
Mild Steel Plates.. 
6x2 6x23 0x3 1x2 D cer Tons. 
Soe ua Ue : 
EE E LN 


"Total 100 tons at $103:-00 ^ per-ton-C. I. F. 
^ Freight. basis $2464 per ton Shipment 


-Brat*quarter 1920. ^ 
first qu Batá "Kristo.De & Oo, 


“With respect to this Indent the- plaint- 
lacement report wa8:— - 
z s “Holmes Wilson & Oo. Ltd. 3: 
Calcutta, 26th November, 1919, | 


“Messrs. Bata ‘Kristo “De '& Co. 
Order No. 78 D/28/--10/19. 
Dear Sir 


‘ At foot webeg to- hand you Do 
ticulars of your abovenoted indent, - 
Yours truly, 
‘Holmes Wilson .& Co. Lid. 


HOLMES WILSON. & co. 


* ' Indent 


LTD. v. BAYA KRISTO DE. [104 I. 0. 1927] 
Indent 100 Tons Mild Steel Plates at 
78  $10300 per ton O. I F. Works 
; have accepted 1/4" plates at $100 
per ton. O. I. F. 3/16" plates at 
$106:00 per ton C. I. F. : 
Freight basis $2464 per ton. 
COH DIREAR as soon-as they possibly 
The details added on Indent No. 88 in 
writing ‘were:— 





Shipping 
"Mark, Commis: Insurance. Draft at. |. Instruc- 
tions. 
H W 
Nil. 30 D/S. By steamer. 


Co. ` 


From Messrs. Carnegie & Steel Co. 


: 60 Tons steel joists 5”x:3” x975 Ibs. per. ft. “in 


* length of 30/40 £t. rising by Y foot. 


90 Tons steel.joists 7"»x 3:66 x15 lbs. 
length of 30/40 ft. rising by 1 foot. 


` 207Tons steel , joists 8x4x18 Ibs. per ft, in length 
of -30/40 ft. rising: by 1 foot. 

Total 100:tons"at $95 00' per ton O. T. F. 
Freight: basis '$22:40 per ton shipment as 
soon as possible, 


per ft. in 


Bata Kristo De & Co.” 


and. the placément report'in respect of No. 


88 was:— 
Holmes Wilson & Co, Ltd. : 
Caleutta, 11th December, 1913. 


4 


To 

Messrs. Bata Kristo De & Qo. 

. Order N o. 68 . 
-Dear Sir, 
a At foot we beg to hand you particu- 
NE of your ‘abovenoted indent. ' » 
Yours truly, 
Holmes Wilson &.Co. Ltd. 


Steel V REPOS M at limit. 
each 5x3x 30/40 ft. rising bya foot, 8 
. lengths each 7 x 3°66 = 30/40 ft. rising py 

afoot and 7 -lengths each 8x4x 30/40 ft. 

rising. by a foot. Freight basis $9 2464 
perton. Any variation on your account.’ 
-Extra freight to be charged by Steamship 
i Company for long. lengths to be CATURE 
to you”. 


88 


- It was common. ground at the trial pon 
the parties entered into an agreement in 


(104 I. C. 1927] 
respect of each of these four indents, and I 
am satisted —indeed, the defendant in the 
course of his evidence admitted —that each 
indent was an offer on the part of the de- 
fendant. which the plaintiffs accepted by 


.sen ling the corresponding placement re- 
‘port. In sofar as the placement. reports 


varied the terms of the indents, no doubt; 


they were in the nature of counter-offers, but 


“upon the evidence J find as a fact that in 


respect of each transaction a contract was. 


concluded between the parties upon the 
terms and conditions set out in the indent 
and the placement report. 

- The first issue to be determined is whe- 
ther upon a true construction of these cont- 


racts the plaintiffs agreed to purchase the, 


goods in suit from the suppliers upon the 
terms and conditions of the indents as 
agents for and on accountof the defendants, 
or whether under the terms of the contracts 
the plaintiffs were entitled as principals to 
purchase the.goods from the suppliers on 
any terms that they might arrangé, and 


then tore-sellthe goods to the defendant: 


upon the terms and conditions of the in. 
dents. In other.words, in effecting the con- 
tracts by which the defendant purchased 
the goods were the plaintiffs to be regarded 
vis-a-vis the defendant as agents or princi- 
pals ? Learned Counsel for the plaintiffs dur- 
ing thecourse of the trial was disposed to 
argue upon the authority of certain pas- 
sages in the judgment of Blackburn, J., in 
Ireland v. Livingstone (6) that in respect of 


' these sales the relationship of the plaintiffs 
, tothe defendant was that both of agent 


‘and principal, but, in my opinion, . these 


"which they were cited. 


passages do not support the proposition for 
In Robinson v. 
Mollett (7), Blackburn, J., in expressing an 
opinion contrary to that of Brett, J., and 
other learned Judges appeared to think that 
an agent might purchase goods for. his 


' priocipal without himself being the vendor 


or creating privity of contract between his 
principal and à third person. But the view 


‘that found favour with Blackburn, J., as I: 


understand Robinson v. Mollett (7), was not 
accepted by the House of Lords, and I am 
clearly of opinion that under the contracts 
of sale by which the defendant purchased 


the goodsinsuit the plaintiffs inevitably 


must have been either principals or the 
NO (1872) 5 H, L. 395; 41 L. J. Q. B.201; 27 L. T. 


(7) (1874) 7 H. L. 802; 44 L, J, O, P. 362; 33 L, T, T : 
ad ' : l - (10) (1885) 18 Q. B.D, 39; 54 L. J, Q. B. 566. 
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` the 


` the contract. 


l - 

"2983 . 
agents of the defendant, and in the eye of 
the law cannot be regarded as filling 
at the same time both capacities. It 
may. be that. the agreement between’ 
plaintiffs as merchants and the 
defendant asa dealer for whom they were 
acting at the outset was one of principal 
and agent, and that so long as the contract 
remained executory the relationship of 


‘principal and agent subsisted between 


them. . Moreover, ifan agent employed to 
effect a purchase on behalf of his principal 
from a, third person upon certain terms 
either sells his own goods to his principal 
oras agent buys from a third person upon 
other terms, the principal thereby is not 
bound, and in either event is at liberty to 
repudiate the act of hisagent in effecting’ 
But if the agent ‘sells his 
own goods, and the principal assents to the 
mode in which the agent has carried.out 
his mandate, in my opinion, after the pur- 
chase has been effected the relationship of 
the parties quoad the contract of sale ceases. , 
to be that of'principal and agent, and ripens 
into that of vendorand purchaser; though 
it may be necessary, to refer, to some -other 
agreement, for instance, the, agreement of 
agency, in order to ascertain the terms and 
conditions of the contract of sale. If the 
law were to be otherwise the result would 
be that in so far as the agent. was acting as 
a vendor he would be underno obligation 
to account to the other party to the.contract 
in respect of any profit that he might .have 
made through buyingor selling the gcoda 
in question to that other party. On the 
other hand, in so far as he was acting as the 
agent of a principal, he would be liable to 
account to his principal, in “respect of any 
profit in excess of the agreed commission 
payable by his principal (if any) that he 


‘might have made out ofthe transaction. In 
my opinion, where goods are purchased 


through A by B, A inevitably must either 
have sold the goodsto B on his own account 
asa principal, or as agent for B have creat- 
ed privity of contract between B and a third 
person Feise v. Wray (8), Ireland v. Lwing- 
stone (6), Robinson v. Mollett (7), Cassaboglou 
v. Gibbs (9), Ex parte Miles, In re Isaacs (10), 
Blackburn on. Sale, 3rd Ed. 52. | 

I proceed, therefore, to consider the ques- 
tion whether under the terms of the contracts * 


` (8) (1802) 3 East 93; 102 E. R 532; 6 R. R. 551. ^ — 
(9): (1883) 11 Q. B. D. 797; 52 L. J. Q. B. 533; 48 I, 
. 850; 32 W. R. 138. 


- as fur i 
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in suit the plaintiffs were bound to purchase 
.the goods from a third person as agents for 
'the.defendant,or whether they were entitled 
to sell their own goods: to the defendant 
upon’ the terms and conditions contained 
inthé indent. lam clearly of opinion that 
under the four indents in suit the relation- 
ship of principal and agent was created 
between the defendant and the plaintiffs; 
and unless the defendant assented to some 


other mode of performance, that it was the: 


duty of the plaintiffs under ihe indents to 
create privity of contract Lketween the de- 
fendant and the foreign supplier for the 
purchase of the goods upon the terms and 
conditions of the -indents. Under these 
indents the order given to the merchants 
“by the dealer is “to purchase yourself or 
‘through your agents on my account and 
risk". Both in common parlance, and as 
interpreted by Courts of Law, these words 
denote an agreement for sgency, and are 
wholly inconsistent with the notion that the 


“| person to whom they are addressed is there- 


- by invited or entitled to sell his own goods 
to the person who has given him an order 
in this form. Itis unnecessary to elaborate 
this matter for, as Willes, J., pointed out in 
Mollett v. Robinson (5). - 


“Here, 1he authority of the brokers was 
to buy as brokers for their principal, not to 
. Bell to him. If the sale had been consum- 
mated in the course insisted upon by the 
"brokers, the principal would have obtained 
goods and paid for them; that is, would 
have bought them. Of whom? Ofhis own 
"brokers,and no one else. That ought not 
to be, witbout the knowledge and consent 
of the principal, It is an axiom of the law 
of principaland agentthat a broker employed 
to sell cannot himself become the buyer, nor 
can'a broker employed to buy become him- 
self the seller, without distinct notice to the 
principal, so that the latter may object if he 
“think” proper. A different rule would give 
‘the broker an interest against his duty, to 
pass off a bad bargain or inferior goods." 


Learned Counsel for the plaintiffs further 
strenuously urged that because the goods 
were to be bought by the dealer at a stated 
. price C. I F., and no commission was pay- 

: able by the dealer, the contract was one of 
° salė, and could not be one of agency. Iam 
unable to appreciate the force of that con- 
tention, There is no magie in the term 
O, 1 F.. the meaning of which is free from 


--:' ambiguity arfi well-understcad, and merely 


Horwks wirboR &óo, int, b. bala Risto pe. — ^ [04 I. C. 1927) 


indicates compendiously the sum that the - 
dealer willhave to pay for the actual cost cf 
the goods, insurance, and freight. “And a 
contract of sale C. 1. F., in which no pro- 
vision is made for paying commission is 
equivalent toa contract of sale O.1 F.C.. 
C.IF;and C.1.F.C., indicating that tbe 


‘dealer is willing to pay the sum stated but 


no more for the actual cost, insurance, 
freight, and commission, whether payable 
to the merchant or by the merchant in 
orderto obtain the goode. It was further 
contended that the conditions of sale .set 
out in the indents were inapplicable toa 
contract of agency. Construed asa whole, . 
however, the terms and conditions of the 
indentsdo not appear to be incompatible 
with agency. Indeed,some of the clauses 
of the indent (for instance, cl. 3) would be 
superfluous and unnecessary if the contract 
was one of sale between principals. Again, 
‘itis ‘common ground thatitis customary 
in the indent tradeto use the printed form 
of indent in suit in transactions in which 
the parties intend that the merchant shall 
act-as theagent of-the dealer,and. whether 
the gcods are to be purchased F.O.B,or 
O. I. F., (see cl. 19), Further, the printed 
form of invoice used by the plaintiffs in 
these and similar contraetsin which itis 
stated that the goods are “consigned unto 
order for account and risk of” the defendant 
also tends to show that the printed form of 
indent is applicable to a transaction in 
which the mercbant is the agent of the 
déaler.' Learned Counsel for the defendant 
‘relied upon certain admissicns by Mr. 
Holmes in a written statement in answer to 
a claim by tle defendant in another suit, 
No. 1835 of 1928, relating to other indents, 
Ido not think it necessary to refer to the ` 
pleadings in that. suit, both because the 
facts in that suit may well be different from" 
those in the present suit, and may have to | 
be investigated hereafter, and also because 
it may be urged with plausibility that in 
that suitthe present defendant framed his 
claim uponthe footing that the plaintiffs 
‘had contracted to sell the goods to him 
otherwise than as agents. But in thecoursé 
of certain arbitration proceedings in respect 
oi the contracte in suit itis clear that the 
plaintifisinsisted that under the contracts 
their position was that of agents and not 
of principals. lt is,of course, to be remem- 
bered that during the arbitration prcceed- 
ings and thereafter the plaintiflis have been 
acting under legal advice, and in accordance 
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with the opinion as to their legal position 
which commended itself to their legal ad- 
visera; but the fact remains that untilthe pre- 
gent suit was launched the plaintiffs adopted 
the view that under theindente the relation- 
ship of principal and &zeut was created 
between the defendant and themselves. In 
my opinion, it isidle to contend that under 
theterms of thecontraets in suittheplaintiffs 
did not become the agents ofthe defendant 
to purchase goods from the suppliers forand 
on account ofthe defendant upon the terms 
and conditions of the indent. It is conceded 
by the plaintiffs, if they were under an 
obligation in the circumstances obtaining 
in this case asagentsfor the defendant to 
effect contracts between the defendant and 
the suppliers for the purchase ofthe goods 
in suit upon the terms and conditions of 
the indents, that they have not performed 
their part of the contracts, and that the 
claim in the suit for damages or for an in- 
demnity must fail. 

Lsaarned Counsel for the defendant fur- 
ther contended that in these transactions 
. the plaintiffs throughout were acting as 
agsnts for the defendant, and that privity 
of contract was established between the 
suppliers and the defendant. But I refrain 
from discussing the interesting question 
of law that was mooted at thetrial as to 
whether, if the plaintiffs purchased the 
goods from the suppliers as agents for the 
defendant without disclosing the name of 
their principal, privity.of contract*thereby 
was created between the defendant and the 
United States Steel Products Co., of Ame- 
rica who supplied the goods; because upon 
the oral and documentary evidence that has 
been adduced L am satisfied (1) that the 
plaiatiffs did not purchase the goods in suit 
from the United States Steel Products 
Co. as the agents of the defendant but 
as principals on their own account, and, 
therefore, that privity of contract was not 
created between the United, States Steel 
Products Co. andthe defendant under the 
contracts whereby the plaintiffa purchased 
‘the goods from the suppliers (2), that the 
terms of the contracts of sale between the 
United States Steel Products Co. and the 
plaiatiffs differed in material respects from 
the terms and conditions of the indents, 
and that the plaintiffs were not authorised 
under the indents to enter into any such 
contracts as agents for the defendant. 

The course taken by the plaintiffs on 
seceipt of the defendant's indents was to 
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communicate with the Calcutta offieg of 
the United States Steel Products Co. and 
endeavour to arrange with them for the 
goods to be sd to the plaintiffs “aba 
price lower than that set out in the defend- 
ant'sindents The plaintiffs in order to 
earry out indents Nos. 74 and 73 bought 
from the United States Steél-Products 
Co. C.I F. Calcutta 48 tons of 3/16’ mild 
steel plates at 97 60 per ton and 92 tons 
of 1/4” mild steel plates at 92-per ton; 
to fulfil indent No. 78 the plaintiffs bought 
from the United States Steel Products Co. 
C. I. F. Calcutta 48 tons of 1/4" mild plates 
at 94 per ton and 52 tons of 3/16” mild- 
steel plates at 99°60 per ton, and against 


.indent No. 88, 103 tons of steel joists at 90 


per ton. These goods were all bought 
subject, inter alia, to the suppliers printed 
conditions of sale which were different from 


the terms andconditions of the defendant's : 


indents and were less favourable to the 
purchaser After the suppliers had agreed 
to sell the goods to the plaintiffs the 
plaintiffs sent the placement reports to the 
I find that the contracts under 
whieh the plaintiffs bought from tho 
‘United States Steel Products Co, were 
concluded between, the suppliers and the 
plaintiffs as principals, and that the sup- 
pliers gave credit solely to the plaintiffy, 
and regarded the plaintiiis alone as the 
purchasers of the goods. Underthe con- 
tracts the goods wereshipped by theauppliers, 
and the Bills of Lading were: made out to 
the orders of the shippers, and were endors- 
ed “notify Holmes Wilson Calcutta.” The 
invoices for the goods were “Sent to the 
plaintiffs, and draftg were drawn by the 
suppliers upon the plaintiffs who met them 
upon the arrival of the goods in^. Caleuttà, 
The plaintiffs did not communicate to the 
defendant the terms upon whieh the 
goods had been purchased from the sup- 
pliers, and they sent their own invoices to 
the defendant in which the goods were 
charged at theindent prices. Nevertheless 
learned Counsel for the defendant contend- 
ed that the effect ofthe evidence waa that 
the plaintiffs in purchasing the goods from 


‘the United State Steel Products Co. must be 


held to have acted as the agents of the 
defendant. In this connection the defend- * 
ant placed much reliance upon the terms 
of the plaintiffs’ invoices and the placement 
reports. The invoices, however, were on 
a printed form which was ured indifferent- 
ly for all indent business, and whether the 


a 


.* 46 #oLmis WILSON & co 
.plaintiffs were acting as agents or as 
principals. Ido not think in the circum- 
stances that much importance Should be 
attachad to the printed form of invoice 
that was used. [See per Blackburn, J., 
“in Armstrong v. Stokes (11)] As re- 
'gards the placement report& learned 
Counsel for the defendant urged .that 
if the , plaintiffs had purchased the 
-goods from the United States Steel Products 
Qo. as principals it was unnecessary that 


-any reference should have been made in: 


‘the placement reports to the acceptance 
“of the orders.by the Works. I am not 
prepared to accept that contention, for it 
' appears to me that it was natural and 
-'rénsonable that the plaintiffs should have 
‘informed the defendant that the United 
States Steel Products Co. from whom the 
defendant desired -thut the goods should 


. + be obtained had agreed to supply the 
: goods. In respect of the placement report 
-. for 


indent. No. 78 in which it'is stated 
"Works have accepted à "plates. at 100, 365” 
plates at 106 per ton O.I F.”, it is enough 
that I accept Mr Holmes’ explanation that 
these. were the terms upon which the plaint- 
' iffs were prepared to supply the goods to 
the defendant, and that in ‘due course the 
“plaintiffs charged the: defendant for the 
goods at the prices set out in this placement 
report. I do not think that it is, either 
necessary or desirable that I should burden 
‘my judgment by discussing further in 


-detail the evidence upon this matter. ‘It: 


‘js enough that I should hold that the effect 
of the transactions in fact and in law was 
that the plaintifis purchased the goods ‘in 


‘suit from the suppliers upon their own 


- ' account as principals, and resold them to 
- “the defendant. | 


Rs “The plaintiffs sought to justify their 


-action upon three grounds (1) that upon & 
..true construction of tne indents they became 
' principals and not agents vis a vis the de- 

fendant; (2) that according to the estab- 

lished usage of the indent trade in Calcutta 
“known to the defendant a merchant who 
“under an indent agrees to purchase goods 
. from abroad for and on account ofa dealer 

“I.F. no commission" is entitled to pur- 
‘‘ehase the goods. from’ the supplier asa 


*. principal on any terms that he may arrange, 


:, and to re sell the goods to “the dealer upon 


` ~ the terms of the indent, the difference be- 
tween the price at which the merchant buys 


4) (1873) 7.9.1, 8:8 at p. 005 


i 


: imb. v. Bana KRISTO DË. 


. Javerdas (12) 
-usage pleaded were to be proved the effect 
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from the supplier and the price. at which 
hesells to the dealer being his remunera- 


-tion for obtaining the goods for the dealer; 


(3) that the defendant well understood and 
assented to the mode in which the plaintifis 
proposed to execute the indents, and can- 
not now be heard to deny thatthe plaintifis 
had the authority of the defendant for the - 
modein which they carried out his man- 


‘date. 


As regards the first ground of justifica- 
tion for the reasons that I have stated I am 
of opinion that under the terms of the 
indents’ the’ plaintiffs were bound to 
purchase the goods from the, suppliers 
as agents for the defendant, and not 
as principals. In connection with the 
second ground many authorities were cited 
by the parties, but I am relieved from dis- 
cussing these decisions in detail because’ 


.admittedly the twocases upon which the 


plaintiffs mainly -relied were Molleit v. 
Robinson (5). aud Paul Beier v. Chotalal 
In my opinion,even if the 


pf the incorporation of such an usage into 
the written agreement that had been con- 
cluded -between the plaintiffs and the de- 
fendant would be to “change its intrinsic 
character”. Evidence of the usage, there- 
fore, is inadmissible for the purpose of 
varying the terms of the written agreement; 
and it isequally inadmissible whether the 
defendant was. aware of it ur was ignorant 
of its existence. Why should it be presum- < 
ed, merely because the parties were aware 
of a trade usage, that they intended 


‘that their rights and obligations should be 


controlled by the usage, when they had 


' concluded a-contract the -terms of which 


are fundamentally inconsistent with the 
usage that it is sought to incorporate in 
the contract. Common sense and, in my 
opinion, the Common Law alike are oppos- ` 
ed to any such presumption. Lord Hals- 
buty, L. C., in May v. Angeli (13) observ- 
ed:— M 

“I haveno. doubt, and do not think it 
is susceptible of doubt, that when there 
is only the relation of broker and customer 
the broker cannot satisfy the terms of his 
employment by selling his own goods to 


-the custumer who is employing him as 
. broker; and apart from the special circum- 


stances of the case ‘Robinson v. Mollett’ (7) 
esiublishes no more. ‘lhe special eucum. 


(19) 30 B. 1; 6 Bom, L, R, 048. 
(13) (1898) 14 T. L, X. 081 at p, 552, 
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stances of that case had relation,so faras undermentioned goods'on gur agcount and 


the contention in it was concerned, to the 
peculiarities of a p'rticulir business, and 
which was. supposed to take’ the case 
out of the ordinary rule. But noone doubt- 
‘ed, as I think no one candoubt, the ordinary 
rule to be what I have stated." mE 
It may be,-of course, that the defendant 

, assented to the plaintiffs performing the 
cdatracts ofagency in the manner sanctioned 
by theusage, but no case has beea cited to 
me, except possibly Paul Beier v. Chotalal 
Javerdas (12), in which an. usage such as 
the one pleaded in this case has been held, 
to be binding upon:a partyto a contract 


the nature of which differs fundamentally | 


from that of the usage, merely because the 
` party was aware of the usage at the time 
, when he entered into the contract. If such 
a case was brought to my notice I should 
refuse to follow it unlessit was an authority 
binding upon me; for I hold that the ad- 
missibility of such an usage cannot be 
Squared either with the Common Law 
principle expressum facit cessare tacitum, 
or with the provisions: of the Indian Evi- 
dence Act. m $t 
_ In Mollett v. Robinson (5) the party whom 
16 was sought to bind by the usage was not 
aware ofits existence, and the decision in 
that ‘case is not. an authority for ‘the pro- 
position that the. party. would have been 
bound by the usage then under considera: 
tion if he had. been aware of it. The true 
view, in my opinion, is that expressed by 
Willes, J., in Mollett v. Robinson (5) that 
. an agent who has agreed to purchase goods 
on behalfof his principal wóuld not be 


entitled to sell his own goods to his princi-: 


pal “without the knowledge and ¿consent of 
the principal". Lord Lyndhurst stated the 
tule in the same way. EE. 

“Where an agent employed to sell be- 
comes himself the purchaser, he must show 


that this was with the knowledge and con-: 


mr of his employer.” Charter v. Trevelyan 
1 must how en.leavour to ascertain and ex- 
plain what really was decided in Paul 
Beier v. Chotalal Javerdas (12). The printed 
form of the indent in that case commenced 
with the words:— E 5 ; 
“we E 
`I hereby request and authorise you to 
' order, and, if possible, buy and send us the 
f DOOR ^. qme 


(14) (1844) 11 Ol. & F. 714 at p. 732; 8 E. R. 1273; 65 
R R 305, | u i ; ds Ü h d 


. that we should decide 


- my 
‘risk and webind ourselves to, pay fox the 
ob sl 


myself - : 
game at the prices and conditions specified 
below,” and then additional printed: terms 
and conditions aré’set out. After the print- 
ed matter there was added in writing inter 
alia— : 
“12 gases each containing 16. pieces of. 
25-30 yds, at ls. 9d. per yard nett free go- 
down including duty; 60 days 6 per cent. 
interest after due date.” ; 

The question that arose in tha; case was 
whetherthe merchants were bound fo account 
to the dealer for the difference between the 
price paidto the supplier and the price ' 
mentioned in the indent. As I apprehend 
the judgment of Jenkins, C.J. the Court 
was of opinion that under the terms of the 
indent the contract betwéen the merchants 
and the dealer was one of sale and not of 


‘agency. If that were so cadit questio, and: 
: the correctness of ‘the decision cannot be 


questioned. But Jenkins, U. J. in the course 
of his judgment, observed:— — 

“In the view, however, that I take of the- 
case itis not necessary, nor isit desirable. 
whether on the. 
acceptance ofthe indent 'the relations of 
the parties became ‘crystallized into those 
of vendors and purchasers pure and simple, 
for, apart from that, I hold that on the 


.terms ofthe indent viewed. in the light of . 


the custom of trade in Bombay the plaintiffs ' . 


are under no obligation to account." 

The learned Judge thus described 
the custom of trade then.under considera- 
tion. : 


“Taking the whole of the evidence into. 


consideration the “conclusion to which I: 
come is that, according tothe custom of 
trade in Bombay, when a merchant requests. 
or authorizes a firm to order and to buy and | 
send goods to him from Europe ata fixed 
price nett, free godown including duty, 
or free Bombay Harbour, aud no rate of" 
remuneration is specifically mentioned, the 
firm is not bound to account for the price at 
which the goods were sold.to the firm by 
the manufacturer.” os ; 


The reason why Jenkins. ©. J., refrained. 
from determining -whether under the in-, 
dent the relationship of the merchant, to the 


“dealer was that ofan agent.or.a principal 


appearsto be that in „the opinion of the- 
learned Chief Justice, provided. the custom; 
was established, if, was a matter of'jn- 


i 
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difference whether the merchants were 
principals or ageftts visa vis the dealer. 
But in considering the rights and obliga- 
tions of the parties was it permissible to 
treat the relationship between them creat- 
ed underthe indent as an irrelevant matter 
that could be ignored? Jenkins, C J, 
accepted the view, as I read the judgment, 
“that direct relations were not established 


between the indentor and the maker; ": 


that the suppliers sold the goods to the 
merchants as principale, and that under 
the indent the merchants did not become 
ihe agents of the dealer. His Lordship 
observed— : 

"Thereis no express term that accounts 
shall be rendered: itcan only be claimed 
that the obligation exists by implying or 
importing into the contract an incident of 
‘the relations between a principal and his 
agent. Moreover, the argument assumes 
that the contract between the parties was 
that of agency." 

Under these circumstances I should have 
thought that it was of vital importance to 
determine the relationship of the parties 
under the written contract into which they 
had entered. If the Court had come to 
theconclusion that under the terms of the 
indent the merchants had agreed to buy the 
goods from the suppliers as agents for 
the dealer and on his account and risk, 
the usage upon which the merchants relied 
in that case, (based as it necessarily must 
.have been upon the supposition that the 
merchants were entitled to make a profit 
by buying from thesuppliers at a lower 
rate than that fixed by the indent, and 
then delivering the goods at the indent 
price to the dealer), was inconsistent with 
the contract of agency. If ithad come’ to 
that conclusion, in my opinion, the Court 
ought to have held that evidence of the 
custom was inadmissible, both because it 
sanctioned a situation in which the agents’ 
interest gonflicted with their duty, and 
also because, incorporated in.the contract, 
the usage would change the intrinsic charec- 
ter of the written contract that had been 


concluded between the merchants and the 


dealer. Notwithstanding the great respect 
that I entertain for the opinion of Sir 
Lawrence Jenkins I confess that, in my 
judgment, the case of Paul Beier v. Chota- 
lad Javerdas (12) far from dissolving the 
doubts as to their legal position that have 
been perplexing indent traders, tended to 
foster an erroneous belief that the rights 


HOLMES WILSON & CO. LTD. v. BATA KRISTO DE. 


. alleged custom in the present case, 


[104 1. C. 1927] 


and obligations of persons concerned in 
the indent trade are to bedetermined by 
the usage and course of business estab- 
lished in that trade, and that where the 
terms of the indent conflict with the usage 


. of the trade the contract isto be deemed 


subordinate to the usage and pro tanto its 
terms are to be disregarded It is clear 
from the evidence that this fallacious view 
of their legal position permeated the minds 
of Mr, Holmes and the other merchants 
who were called as witnesses to prove ne 
an 

that it ‘determines. the course that they 
follow in transacting business. These 
witnesses did not pretend that any usage’ 
exists in the indent trade that an agent 
employed to buy on his principal's account 
is entitled to buy goods on his own account 
and then to re-sell them to his principal. 
The position that they took up, ae I under- 
stand their evidence, was that the course of 
business in the indent trade was establish- 
ed and well-understood by all persons 


. concerned in the trade, and that the rights 


and obligations of persons who imported 
goods from abroad upon indents were de- 
termined by the course of business and 
the usagesof the trade; and in so far as 
the terms of an’ indent were inconsistent 
with the rights and obligations created or 
sanctioned by the usages of the trade the 
usage was to prevail and the terms of the 
indent were to be treated as of no account. 
Now, from the evidence adduced in this 
case I find the course of business that I 
am about to describe well established in 
the indent trade in Calcutta. When goods 
are ordered from abroad by a dealer 
under an indent ata priceand rate of com- 
mission therein stated it is theduty of the 
merchant as agent for the dealer to buy 
the goods frem the supplier upon the terms 
and conditions of the indent at the lowest 
priceobtainable not exceeding the price set 
out in the indent. - The dealer receives the 


: Supplier's invoice, and the supplier draws 


upon the dealer for the price of the goods. 
In such-a transaction the merchant acts 
throughout-as the agent of the dealer, and 
is entitled to commission from the dealer as 
the indent rate. Owing to the unwilling- 
ness of foreign suppliers, however, to enter 
into direct relaticns for the supply of goods 
with bazar dealers this course .of business 
in which the merchant acts merely as a 
middleman in the transaction usually is 
not resorted to,.and one or other of the 
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follawing alternativa mathods of supply is. 


followad. The merchant agrees as agènt 


for the daalerto buy th» goods from the: 


supplisroa the indent terms F. O B. or 
O I. F., the price being stated in the inrlent 
but no commission being payable by the 
daaler. Ia thatoase aceordiüg to the usage 
of the tradethe parties are uaderstood to 
agrega that ths merchant shall be entitled 
to obtain remuneration by making an 
arrangement with the foreign supplier for 
the payment to the merchant of a return 
commission; but the amount of this return 
commission does not concern the dealer, 
the rate of the commission being fixed by 
agreement between the merchant and the 
supplier, and being paid by means of 
credit slips either at the time when the 
goods are supplied, orat a periodical adjust- 
ment. of accounts, as may be arranges. 


Under the alternative method of supply. 


in which no commission is payable by the 
dealer the dealer orders the goods to be 
imported by the merchant ata fixed price 
O. I. F. or F. O. B., and according to the 
usage ofthe trade the parties are under; 
stood toagree thatthe merchant may buy the 
goods on his own account from the foreign 
supplier without disclosing the dealer's 
name or acting as his agent, and then 
re sell them at the indent price to the 
dealer upon the terms of the indent. 
Under this method the merchant obtains 
his remuneration by retaining the differ- 
ence between the price at which he buys 
from the supplier and the indent price of 
the goods. | i 

It appears from the evidence that under 
indents where no commission is payable by 
the dealer itis thə customary course of 
business that one or other of these two 
methods of supply should be adopted, and 
Mr Holmes stated that about 50 per cent. 
of such indents are carried out by the one 
method, and 50 psr cent, by the other. 
The defendant stated that he was fully 
&ware of the usage by which a merchant 
obiains his remuneration by way ofreturn 


commission, but that he never had heard - 


ofan usage by which the merchant obtain- 
ed hisremuneration by whatI mav eall 
the diiference in price method. Bearing 
in mind what I havealready stated with res- 
pect tothe indifference with which indent 
traders regard the wording of their con- 
tracts itis nota matter of surprise that the 
customary form of indent commencing with 
"the words ;— . l 
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"'We/L, ths uadersigael veqiast you to 
purchase youselfor througa your agents on 
my/our acsount and risk,” d 

„is used by iudent traders whichever 
method of supply they may employs and 
whether according to the course of business - 
the merchant isacting asa principal or as 
the agent of a dealer. Mr Miles, one of the 
merchants who gave evidence in connection 


. with the alleged usage, stated that— 


* [n the case of aO. I. F. price whera there 
is no commission chargeditis uaderstood 
thattbemerchant'aremuneration isorovided 
for in the price.’ | 

"Q.—The language is ‘wa request you to 
purchass through your agants u»on our 
account; but because itisa C. I. F. price 
therefore, those words have to be deleted.’ 
You have to go straignt againstthose words? 
Yes, it seems so. 

Q.—When you put down ‘O. I. F. price’ 
the words “purchase on our account” be- 
come inconsistent with your view of the C. 
I. F. price? Yes. 

Q.—The moment the C. I. F. price is 
put down you are under noobligatioa on his 
account at all? No. 

Q.—Is there a custom in Calcutta to 
ehange the language? It-is an under- 
stood thing when you sell ata O I. F, 
price that you have to deliver the goods at 
that price. . 

Q.—By what is understood you nullify 
what is gexpressed in the document? It 
Seems like it." 

Again, 

To the Court, 

*"Q.—You agree with the view, in sub- 
stance, that the form is an agency form? 
That first clause applies more to an: 
agency. 

Q.—And, therefore,if itis an agency form 


.itis not an apt form to express a sale ba- 


tween principals ?” 

Perhaps not. - ° 

Mr. Petit, another merchant, stated— _ 

“Q.—The custom is that in a C. I. F, còn- 
tract you are the principal? Yes, - 

Q.—Once the rate quoted is C. I. F, 
so much, whatever the other terms may 
be, you cannot be an agent? I do not 
consider that you can be an agent in that 
ease. 

Q.—Uader the custom if it is not written 
expressly that you areto act as anagent, 
but if there are other terms from which 
one can make out that you are merely an - 


.agent, do you say from. the fact that it is Q 


4 
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I. F. that those &erms are overridden by the. 
Calcutta custom? Yes” . 
. Again, Mr. Petit stated— . 
"You see the custom of the trade is that 
by a Q. I. F. contract you become a principal 
and supposing there is no definite agree- 


mentto the coutrary, I should construe it in ` 


that sense, and I believe that that is the 
general understanding in the mercantile 
community of Ualeutta, 

Q.—What clauses areoverridden by the 
term O. I. F.? “Yousaid some terms would 
be overridden by the. C.I. F. terms? All 
the terms in our form. : 

Q.—In the form all the clauses are given 
the go-by to because it is C. I. F.? Yes." 

The witness was then asked to edeavour 
to amend the wording of his indent form to 
make it conform to the usage. 

To the Court. ` m E 
.. "Q.—May I suggest one.thing? -'Sell to 
me tne following goods'?—'' We request you 
to sell to me the following goods. It 
would be probably an improvément, 

; Q.—But that, would meet the case? I think 
a better way would be to say ‘We-request 


you to buy in Europe and we:agree to pur-' di 


chase from you the goods on their arrival? 

Q.— Your amendment is quite inconsis- 
tent with the printed form? [t is, I admit." 

In my opinion, the usage proved in this 
case that where goods. are ordered by a 
dealer at a fixed price “C. I. F., commission 
nil" the merchant is entitled to make and 
retain a profit by buying from‘the supplier 
at one price and selling to the dealer at the 
indent price is fundamentally inconsistent 
' with theterms-of the contract into’ which 
the plaintiffs and the defendant have enter- 
ed, and is inadmissiblein evidence, whether 
the defendant was aware of it or not. - 

The question that remains to be deter- 
mined is in connection with the third 
ground upon which the plaintiffs sought to 
justify,the mode in which they performed 
the indents, ‘It is one of fact, namely, 


whether the defendant consented to the ° 


plaintiffs performing the contracts in suit 
inthe manner sanctioned by the said usage: 
for I hold that the plaintiffs in executing 
the indents in suit have followed the well- 


established course of business in the indent ` 


trade in Calcutta. 
e [His Lordshipthen considered the evi- 
dence and continued as follows:—] 

J am, of course, aware of the cases that 
lay down that where it is alleged that the 
principal has consented to an agent selling 
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tohim his own goods in fulfilment ofa 
contract under which the agent has agreed 
to purchase goods on behalf of the princi- 
pal, the consent of the principal must 
clearly be proved. But, tomy mind, the’ 
evidence in this case leads irresistibly to 
the conelusion—and I find without doubt 
or hesitation—that the defendant consented 
to the plaintiffs executing the indents by 
the difference in price method, and must 


. betaken to haveauthorised the acts of the 


plaintiffs in carrying out the indents by 
purchasing the goods from the supplier 
and reselling them to the defendant. I | 
find that the goods required to fulfil each 
of the indents in suit arrived in Calcutta, 
and I find also that the goods were shipped 
in due time, and that the plaintiffs at 
all material times were ready and willing 
to deliver the goods to the defendant as 
agreed between them. The plaintiffs, how- 
ever, after accepting and paying for a 
portion of the goods delivered under Indent 
No. 75 have refused to accept or pay for the 
balance of the goods. In my opinion, the de- 
fence to the plaintiffs’ claim upon which the 
efendant relied at the trial was ingenious, 
but not genuine. I believe that the defend- 
ant refused to take delivery of the balance 
of the goods that he had ordered not because 


: he did not approve of the manner in which 


the plaintiffshad executed the indeuts, but 
because the rate of exchange had gone 
against him; and if he hadtaken delivery 
of the goods-at the indent price the transac- 
ia would have resulted in a heavy 
Oss. . 

At the' end of 1919 the rate of exchange 
with the United States stood at Rs. 240 to. 
a $ 10000: at the end of 1920 it had risen 
to Rs. 400 toa $ 100'L0; and in July, 1920 
the rate was Rs. 440 to a $ 10000. In these 
adverse circumstances the defendant endea- 
voured to obtain the cancellation of the. 
indents, and Mr. Holmes was approached 
by the defendant for the purpose of effecting 
the cancellation of the indents or the re-sale 
in the United States of the goods that the 
defendant had ordered. 

The plaintiffs appear tohave made strenu- 
ous eflorts to minimise, even if they 
could not obviate, the loss that the defeud- 
ant must sufier if Le was forced to take 
delivery; but at the same time by their 
letters of the Ist and 4th November, 1520, 
the plaintifis made it clear to the defenasnt 
that they would only consent to cancel the, 


‘indents if the suppliers were: willing to 
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forego their rights under the contracts that, 
they had made with the plaintiffs. When 
the suppliers remained’ obdurate, and in- 
sisted upon the- transactious being com- 
pleted, the defendant, as appears from his 
letter of the 9th February, 1921. decided 
to refuse to take further delivery upon the 
ground of late shipment; and in the arbi- 
- tration proceedings that followed pleaded 


_ inter alia late shipment as a defence to the - 


plaintiffs: claim. Thearbitration, however, 
“was ‘abortive; and: at the hearing of. the 
suit the defendant: abandoned the plea of 
late shipment, which obviously would have 
militated against.the defence upon which 


he was advised to rely at the trial, namely, . 


that the plaintiffs were his agents in the. 
transaction, and had committed various 
breaches of duty as agents, and in particu- 
lar had made secret profits out of the indent 
transactions, An examination of the plain- 
tiffs’. books, however, supported Mr, Holmes’ 
assürance that the plaintiffs had received, 


t 


soU T BBL 
of 1908), O.. XLI, r. 1—Appeals from, several connected . 
"references —A ward filed only im one 'appeal, whether 


' sufficient compliance - with ‘law—Limitation Act (IX 


no remuneration from the suppliers by way~ 


of return commission or otherwise, and that 


the only profit that they could maké out of 


the transaction would be the difference bé- 
' tween the indent price and the price at which 


they. purchased thelgoods from the suppliers.. - 
As L have found that the defendant consent- . 


ed tothe plaintiffs executing the indents. 
by the. difference in price method, in my 
opinion, there is no defence to the plaintiffs’ 
claim. x M i 
The plaintiffs are entitled to recover the 
damages that they have suffered by rèason 
of the failure. of the defendart to accept. 
delivery and pay for the balance of the 
goods ordered under the indents, and upon 


of 1908), $. 5—Discretion to extend time, nature, 8f— 
“Sufficient cause"—Mistake of law. . , 

Where several refereices under the Land Acquisi- 
tion Act are disposed of by ‘ne award, if” more 
appeals than one are filed, every'appeal must be 
accompanied by a copy of the detailed award and it 
isnot a sufficient compliance: with law to attach a 
single copy to one of the memoranda and makea- 
note on others to that effect. [p: 283. col. 1.” 

Section 5 of the Limitation' Act gives the Court a 
discretion which is to be exercised in a judicial 
manner. [p. 284, col. 1.] E ' M" 

The words ‘sufficient cause’ in s. 5, Limitation Act 
should receive a liberal construction.so as to’ advance 


substantial justice when no negligence, nor inaction, . 


nor wantof bona fidesisimputable to the appellant. 
[ibid. | "s : ie hy . 

A mistake of law made'in good faith is a 'suffi- 
cient cause’ within the meaning of law. “But where, 


the circumstances are such as to fix the appellant. 


with the knowledge of a change in law several months.: 
prior to the date of hearing, the mistake cannot .be 
“said to bé a ‘sufficiént cause.” |p. 283, cols.1 & 2} — ' , 

Petition under s. 5. of the. Limi-.. 
tation” Act 1908, praying that the 
appeal case noted above be admitted to a` 
hearing’ upon such terms as.this Hon'ble 
Court may think just, though the’ period - 
of limitation prescribed therefor has ex- , 
pired. © " "D Po | 

The'Government Advocate, for the Peti-" 
tioner. : ^ > S LUCES 

Dr. G. C. Narang, forthe Respondents, 

' JUDGMENT. . 

Broadway, J.—By Notification No. 

1659.G, dated 28:h of April; 1921, the Go- 


. vernmént acquired 53 kanals 10 marlas of 


that basis a decree will be passed in favour - 


of the plaintiffs, 


A N.A, - Order accordingly. 
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LAHORE HIGH COURT.. 

MisoELLaNEOUS CivIL APrEAL No. 25/4 or 1924. 
; March 14, 1927. 
` Pfesent:—Mr. Justice Broadway and” ` 
Mr. Justice Zafar Ali. : 
Tug SECRETARY or STATE rog INDIA: 
IN COUNCIL—PETITIONER 

: versus 
" TIRATH RAM AND orBE«s— 
. RESPONDENTS 


t 


Oz3ECTOÓRS— 
i Land Acquisitio 
- by Act (XIX of 1921)—Civil Procedure Code (Act V 


` 


pectively.: 


nAet (I of 1894), s. 26 as amended. -` 


land situate in Amritsar. The persons in- 
terested.in the land were :—! f 
' (a) Kanshi Rami to the extent of ith . 
(b) Roshan Lal to the extent of 3th: 

(c) Vatta Mal and . Kidar ' Nath sons of 
Chandar Bhar to: the extent of 2/3rds 
who filed three separate objections to 
the amount of compensation allowed by 


the Land Acquisition Offider. Three re- 


ferences were accordingly made to the Dis- 
trict Judge of Amritsar which were regis- 
tered as suits Nos. 2, 3and 4 of 1923, res- 


; : t 

On thelO.h of July, 1924, the learned 
District Judge made his award, materially 
enhancing the amount payable by.Govern- 
ment. This award was retorded- in Suit 
No. 2 of 1923, (relating to Kanshi Ram's 
objection), and the ‘following order wag 
written in thé other two suits :— | 
; “See judgment in Suit No. 20£:1923, de- 
cided to day." S ' 
Qn ‘the 20th: of October, 1924, three sepa, 
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erate appeals were filed on.behalf of the 
Government which were regietered as. 

CO, A No. 2640 of 1924—Secretary of 

* State v. Kanshi Ram. : 

O..A No. 2611 of 1924—Secretary of 
^ ' eBtate v Roshan Lal. 

U. A. No. 2642 of 1924--Seeretary 'of 
, ,. State v. Vatta Mal and Kidar Nath. 

. A copy of the award was attached to 

- - the memorandum of appeal in Civil Appeal 
. No. 2640 of 1924, alone, a note being append- 

ed tothe memorandum of appeals in the 

other two as follows : ; 

. “Copy of the detailed judgment of the 
District Judge is with the connected ap- 
peal.. The Secretary of State for India v. 
Kanshi Ram filed to-day ", — -. f 

“No objections were raised in the office 
and all three appeals were admitted to. a 
hearing on the 24th of November, 1924. 

“By Notification No. 3626-G, dated 21st 
of December, 1921, the Government acqui- 
ied 28°13 acres of land in Mauza Gujran- 
wala and 22:98 acres of land in Mauza 
Dhulla. - 

The person interested in this land raised 
` objections to the amount of compensation 


. awarded by the Land Acquisition Officer 


. and ten separate references 
‘ingly -made to the District Judge of Guj- 
ranwala ` These: references were separately 
registered as<fullows:-- — s 
Land Acquisition Case No. 1 of 1924, 
Jahangiri Mal v. Secretary of State 
for India in Council <”. f 
Land Acquisition Case No, 2 of 1924, 
Chaudhary Mul Raj v. Secretary -of 
State for India in Council. . 
Land Acquisition Case No. 3 of 1924, 
Shrimati Vidya Vati and S. B. B. 
‘Narain Singh v. Secretary, of State 
for India in Council. : i 
- Land Aeqvisition Case No. 4 of 1924, 
. Shrimati Vidya Vati and S. B. S. 
-Narain Singh v. Secretary of State 
foy India in Council. ‘ 
Land Acquisition Case No. 5 of 1924, B. 
" :* . Bhagwan Das v. Secretary of State 
for India in Council  . 
Land Acquisition Case No. 6 of 1924, 
“Ghulam Muhammad ete. v. Secretary 
of State for India in Council. 3 


were accord- 


Land Acquisition Case No. 7 of 1924, Pir. 


.  Bakhsh etc., v Secretary of State for 
*  lndiain Council. < 
Land Aequisition Oase No. 8 of 1924, S. 
~ Balwant Singh, etc. v. Secretary of 
State forIndigin Council. . ` 


|| 
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_ Land Acquisition Case No. 9 of 1924, 
Shrimati Vidya Vati v. Secretary of. 
State for India in Council 


Land Acquisition Case No. 10 of 1924, - ” 


. Tirath Ram and Ganesh Das v. 
Secretary of State for India in Coun- 
cil. TIN : i 
Issues were settled separately in each of . 
these cases, but, by consent of parties, all 
the evidence was recorded in Land Acqui- 
sition Case No. lof 1924, (Jhangiri Mal v. 
The Secretary of State.) \ 
The learned District Judge made hia 
award on the Ist of July, 1924, recording 
it in Land Acquisition Case No. 1 of 1994, 
In it, after dealing with the matters com- 
mon to all the references, he dealt speci- 
fically with each. On the same date he 
recorded brief orders on the records of 
the’ other ` references to the following 


. effect :— 


“ For reasons given in Land Acquisition 
Case, No. 1 of 1924, decided to day, I order 
ete, ete,” i 


On the 8th October, 1924, seven separate 
appeals werefiled on behalf of the Govern- 
ment which were registered as :— 
C. A. No. 2584 of 1394, Secretary of 
State v. Shrimati Vidya Vati and 
: | :another. - 

C. A. No, 2591 of 1924, Secretary of State 
v. Tirath Ram, Ganesh Das. - 

C. A..No. 2595 of 1924, Secretary of State ` 
v. Bhagwan Dae, < 

C. A. No. 2596 of 1924, Secretary of State 
v. Shrimati Vidya Vati. 


- - C. A. No. 2591 of 1924, Secretary of State 


v. S. Balwant Singh eto. 

C. A. No. 2598 of 1921, Secretary of State 
v. Ghulam Muhammad etc. 

C. A. No. 2593 of 1924, Secretary of State 
v. Ohaudhary Mul Raj, 


A copy of the award was attached to the 
memorandum of (appeal in Civil Appeal 
No: 2531 of l1u24. The Secretary of State 
v. Shrimati Vidya Vati and another), and 
the following note appended to the ajemo- 
randum of appeal in each of the six other ap- 
peals: . ) 

*Copy of the. detailed award of the 
District Judge is with the connected appeal 
“The Secretary of State for India v. 
Shrimati Vidya Vati and another" filed to 
das.* 1 ; 

No objection-was taken to this course by 
the office and these six appsals, along with 
Civil Appeal No, 2584 of 1924, were admit- 
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ted toa hearing on the 14th of November, 
1924, | - 

On the 18th of May, 1926, an application 
was made on behalf of Government of 
each of these eight appeals in which it was 
pointed out that the course adopted was 
in consonance with the past practice of 
the Court in such.cases and that it had 
not been “ generally appreciated by legal 
practitioners " that the effect of the amend- 
ing Act (XIX of 1921.) s. 2 éombined with 
“O0. XLI, r. lof the Civil Procédure Oode 
"was to render the filing of a copy of the 
award obligatory in the case of each of the 
separate appeals”. 

A copy ofthe relevant award was at- 
tached to each application, and it was 
prayed that the delay in filing the same 
might. be condoned under s. 5 of the Indian 
Limitation Act on the ground that the rea- 
sons set out for the delay amounted to 
“ sufficient cause". : 

The question for decision is whether the 
reasons given for the delay amount to 
such “ sufficient cause " as would justify 
the application of s. Softhe Indien Limi- 
tation Act. Now, the reasons set out in 
each application for the delay are (1) 
that the mistake was due to the past prac- 


‘tice of the Court in such cases, and (2). 


that the effect of the amending Act (XIX 
of 1921,) was not fully appreciated by the 
Bar. DEM" 


There can beno doubt that in the past 


the praetice of this Court was as alleged 
and in each of these cases no objection 
was raised by the office as to the proce- 
-dure adopted. There is also authority for 
the proposition that a “ mistake of law 
made in good faith” would justify the 
application of s. 5 of the Limitation Act, 
and in similar application made in Oivil 
Appeal No. 2085 of 1924, my learned bro- 
ther Zafar Ali, J., and I exercised our dis- 
cretion in favour ofthe appellant. Each 
case has, howeyer, to be decided on its 
own circamstances, and the point now 
raised bythe learned Counsel for the various 
respondents was not raised orargued before 
us in that case. 

It appears that the effect of the amend- 
ment made in s.2ó of the Lind Acquisi- 
tion Act (I of 1894,) by the amending Act 
(XIX of 1°21,) was clearly set out by a 
Division Bench of this Courtin Mubarak 
Ali Shah v Secretary of State (1) as far 


(1) 94 Ind. Cas, 145; 6 Lah, 218; A. I, R. 1925 Lah. 
438, 


SHORETARY OF STATE FOR INDIA 7. TIBATH RAM, 


“State who was then 
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back as the 19th of February, 1925, on an 
objection taken by the learned Government 
Advocate on behalf of the Secretary of: 
State. Similar objectiong.were taken on 
behalf of the Secretary of State in Civil 
Appeal No. 2096 of 1923, and Civil Apptal 
No. 113 of 1923. f 

Again, in Nur Din v. Secretary of State 
for India (2) this matter was considered on 
an objection taken for the Secretary of 
the respondent. It 
was thus evident that the Secretary of 
State must be credited with the knowledge 
of the alteration made in the law by the 
amending Act (XIX of 1921) and it was- 
very strongly urged by the Counsel for 
the respondent that, while it might be per- 
missible to regard “a mistake of law " as 
amounting to “sufficient cause” within 
the meaning ofs. 5 of the Limitation Act 
in certain circumstances, i. e., when the 
mistake of law was made in “good faith it 
could not be ‘so regarded in the present 
cases owing to the fact that the circumst- 
ances showed that the Secretary of State 
through its law officers was aware of the 
alteration in question as far back as the 
19th of February, 1925. It was . further 
urged that the failure to move this Court ' 
under s, 5 ofthe Limitation Act till over 
fourteen months had elapsed since the 
delivery ofthe judgment in Mubark Ali 
Shah v. Seeretary oj State (1) showed such 
a-complete want of “due care and atten- 
tion" as amounted to negligence. In my 
judgment there is considerable force in thia 
contention, for there can be no doubt that 
the Secretary of State through his law 
officers had discovered the result of the 
amendment made ia Act Lof 1834, by Act 
XıX of 1921, by the l$th of February, 
1925, for, asalready stated, it was on an 
objection made by the Secretary of State 
setting out the said alteration that Mubark 
Ali Shah v. Secretary of State (1) was deci- . 
ded. Even, therefore, ifit would be *per- 
missible to condone a short delay on the 
grounds set out in these applications, it 
seems to me impossible to overlook a delay 
of over fourteen months after the 19th of 
February, 1925. 

It was urged that the personnel of the 
Liw Officers of the Crown changed during 
this interval aad that it would . not be 
reasonable to expactoas Law Officer to exa- 
mine at once all appeals instituted by his 


(2) 97 Ind. Cas. 187; 7 Lah. 589; 8 Lah. L. J. 352: 27 
P. L. R. 698; A. I. R. 1927 Lah, 49, : 


|| 
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* predecessor on behalfof the Secretary of 
State prior tothe l9th of February, 1925, 
but the reply to this contention is that 
ttfe same rule must be applied to the Sec- 
retary of State as a litigant as would be 
gpplied to any other member of the publie, 
and as the Secretary of State as a litigant 
clearly had knowledge of the alteration 
made by the amending Act XIX of 1921, 
he cannot escape the consequences by 
pleading a change in his legal advisers, 
Admitting that it might-asa matter of fact 
take a little time for the Law Officers to 
move inthe matter, it seems to me that 


the period of fourteen months cannot be' 


but regarded as excessive. As already 
‘stated, this aspect of the case was not 
urged at the time of the hearing of the ap- 
plication in Civil Appeal No. 2585 of 1924; 
&nd while. I would be prepared to condone 
.the delay on the grounds advanced up toa 
certain point, I do not think that the delay 
in these cases of overfourteen months can be 
ignored. . 
a to be borne in mind that the. res- 
pondents have acquired. valuable rights 
and, though s.5 of the Indian Limitation 
Act undoubtedly gives the Court a discre- 
tion, it isa discretion which is to be ex- 
.ercised in a- judicial manner. I think the 
words. “sufficient cause " should receive “a 
liberal. construction so as to advance sub- 
stantial justice when no negligence; nor 
inaction nor want of bona jides is imputa- 
‘ble to the appellant", Emperor v. Shiwa, 
Adar (3), But as pointed out in City of 
Moscow Gas Co. v.. International Financial 
Society (4) "the mere fact that an appel- 
lant.has misconstrued one. of the rules, 
and by.reason of such mistake has omitted 
to bring his appeal in time, is not a suffi- 
cient ground for enlarging the time for 
appeal”. And again In re Coles and 
Ravenshear (5) “where, through a mistake of 


. Counsel as to the effect of O. LVIII, r. 15. 
an.appeal was not brought until after the. 


` expiration of the time thereby allowed for 
appealing, there was no sufficient „ground 
for granting special leave to appeal". ] 
- Ia the present cases, while it may, with 
some show of reason, be urged that the 
appellant was. misled by the practice of 
. the Court and that mistake. of law was made 


m ` L. R. 893. * 

R (1878) 7 Ch. D..241;47 L.J. Oh. 288; 37 L.T. 
736; 26 W. R. 272. 

(5) (1907) 1 K. B: 1; 76 L, J, K. B. 27; 95 L. T. 750; 
23T, L. R. 32. , PUE 
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1925, Iam unable to see that it can pro- 
perly bé urged that so long a period as 
fourteen months after the appellant had 
become aware of the. mistake can be proper- 
ly condoned. ' 

In these circumstances, in my judgment, 
these eight applications must be dismiesed 
with costs. ' 

Zafar Ali, J.—I agree. © 

R. L, Applications dismissed. 


—— 


CALCUTTA HIGH COURT, 
, APPEAL FROM APPELLATE DECREE 
No. 2110 or 1991. 

f . May z6, 1927. 

.Present:—Sir George Claus Rankin, Kr., 
Ohief Justice, and Mr. Justice Mitter. 
NIRMALA SUNDARI DASSI— DEFENDANT 

1 — APPELLANT 
i " versus 
;. DEYA NARAYAN DAS CHOUDHURI 
e AND ANCTHER— PLAINTIFF4— EESFONDENTS., 

Hindu Law—Widow—Property ' acquired out of 
income of limited estate," nature of ‘Intention of 
widow—Gift—Suit by reversioner to set aside gift ` 
— Burden of proof of widow's intention— Property not 
disposed of during widow's lifetime, whether devolves 
on reversioners. f ' 

In a suit by a reversioner toset aside a deed of 
gift executed by a Hindu widow on the ground 
that the property gifted was acquired by the widow 
out of the income of the limited estate, the 
plaintiff has to make out not only.that the proper- 
ty was purchased out of such income but also that. 
the- widow did not treat the income as her own 
separate property. [p. 285, col. 2.] 

The fact the realisations from the property pur- 
chased and the properties inherited by the widow 
were éntered in the same collection papers cannot, 
by itself, justify the conclusion that the widow want- 
ed to treat the property on the same footing as the 


` property which devolved on her. [p. 286, col. 1.] 


Where property acquired by a widow out of such. 
income has been treated by the widow as her own, 
it. will not follow the course of devolution of the 
limited estate inherited by her merely because it 
was not disposed of by her during her lifetime. 
ibid. : 

[ pa E Dasi v. Administrator-General of Bengal 
(2), followed. " NE 
Isri Dutt Koer v. Hansbutti (1), dsitinguished. 


Appeal against a decree of the Subor- 


‘dinate Judge, First Court, Sylhet, dated the 


30th cf June, 1924, reversing that of the 
Munsif. First Court, Habigunj,dated the 29th 
May, 1923. / : id 

Babu. Brojo Lall Chakravarti, Mr. Gopal 
Chunder Das, Babu Provash Chunder Chat. 
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the Appellant. 
Dr. Sarat Chunder Basak and Babu 
Nikunja Behari Roy, for the Respondents. 
1^ JUDGMENT. : 
Mitter, J.—This is an appeal from a 
decision of the learned Subordinate Judge 
of Sylhet, dated the 30th of June, 1924, re- 
versing decision of the Munsif, Habigunj, 
dated the 29th of May, 1923. The plaintifis, 
who are now the respondents, commenced 
the present suit to set aside a deed of gift 
executed by a lady of the name of Baisakha 
in repect of à property which the plaintifis 
‘allege, was acquired. by her with the surplus 
income of her deceased son's estate. The 
plaintiffs claim as the reversionary heirs of 


- Krishna Chandra: Das Ohoudhuri son of. 


Bisakha,whoinheritedher son's estate after 
his death. The present suit was commenced 


about five years after, Bisakha's death. 
The defence of the defendant to the suit 
is that she obtained this property by a deed: 


of gift which was executed by Bisakha a 


_ Short time before her death which took’ 
place in the year, 1917. The property in 


question was purchased in the name of one 


Krishna Gobinda by Bisakha. The date of 


acquisition of this property does not appear 
. from the record of the suit, but the fact that 

Risakha purchased it in the name of Krishna 
.Gobinda is.relied on  behalf'of the de- 

fendant, who is the appellant before us; as 
‘showing theintention of Bisakha to keep it 
".Beparate from the estate of her son. 

The Court of first instance gave effect to 
the defence that the gift had been made 
by Bisakha and that although the property 
was purchased out of the surplus income of 
Bisakha's son's estate che treated it as her 
separate property and consequently she-was 
in a position to, make a. gift of it. The 
Oourt of first instance accordingly dismissed 
the plaintiffs’ suit. - : l 

. Ab appeal was carried to the Subordinate 
. Judge of Sylhet by the plaintifs and the 
learned Subordinate Judge has. thrown the 


‘burden on the defendant of showing that . 


the property in dispute was a property 
which Bisakha was entitled under the 
Hindu Law to make a giftof. The learned 
Subordinate Judge states, and the passage 
is to be found at page 7 of the paper-book, 
“that the defendant was doubly bound to 
prove the due execution ofa document by 
pardanashin lady and also aa a donee from 
a Hindu widow who had-only life interest 
in the properties leit by her husband and 


NÍRMALA SUNDARI DASI Ü, DEVA NARAYAN baé. 
terji for Babu Satyendra Kishore Ghose, for ' 
: spondent says that the burden of proof is on 
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son, though the learned. Pleader of the re-* 


the plaintiff". After having thrown the 
burden of proof wrongly as I shall sHow 


‘presently, the learned Subordinate Judge 


enters into an enquiry as to the validity or 


otherwise of the deed of gift and comes to 


the conclusion that it has not been estab- 
lished that the lady who was about 100 
years old knowingly executed the deed of 
gift. Thelearned Subordinàte Judge, on 
these findings, allowed the appeal. before ` 
him and decreed the plaintiffs’ suit declar- 
ing the plaintifis’maliki right by succession 
and granted a decree also for recovery of 
khas possession. > E 
Against this decree the defendant has 
preferred a second appeal and several 
grounds have been taken before ns by tbe 
learned Vakil for the appellant. In the 
first place, itis contended that the lower 
Appellate Court has erred in law in throw- 
ing the onus on the defendart and that it 
oughtto have held that the onus was on 
the plaintiffs to show that these lands were 
accretions to Bisakha's son's estate; and if 
after throwing the onus upon the plaintiffs 
itfound that the plaintiffs had failed to 
make out that the disputed property. was an 
accretion to Bisakha's: son's estate it should 
have dismissed the plaintiffs’ suit. It is 
contended in the second place that. there 
are certain facts which the lower Appellate 
Court hasnot taken intoaccount in coming to 
the conclusion that the gift was not validly 
executed or was not knowingly executed by 
the lady. It has been contended in the 
third place that the gift was justified as it 
made provision of a small -portion of the 
property in favour of adépendent member 
of the family. ‘ 
With regard to the first ground taken we 
think that the contention of the learned 
Vakil for the appellant must prevail, for it 
appears to us that the plaintiffs’ own case 
is that the property in dispute was pur- 
chased with the surplus inoome of Bisakha'g 
son's estate. | The plaintiffs in order to suc- 
ceed have to make out that although thia 
property was purchased with the income pf 
the son's estate this was not treated by 
Bisakha as her own separate.property, It 
appears to be a fact which is borne out by 
the record that the purchase was made in 
the benami of ancther person and that it 
was not made in Bisakba’sown name, It 
seems to us that itis an element to be taken 
into consideration as to whether this fact 


A 


i i403 iD 
286 ' - 


e ^ qo - E 


'treat.this property as her own separate pró- 
p£rty and not to form an aceretion to her 
son's property. Itis said that as against 

“such an intention to keep it as a separate 


property there is the fact that realizations 


from the property in dispute and the pro- 
perties: which admittedly belonged to the 


, Ron .were entered in the same ‘collection 


papers. That, in our view, is not a circum- 


‘stance which, standing by itself, can justify’ 


the conclusion .that Bisakha wanted to 
treat this property on the same footing ‘as 
the property which devolved on her ‘from 
herson. In-dealing with the appeal the 
‘lower Appellate Court has not dealt with 
these considerations which are essential for 


‘the purpose of determining as to whether. 
the plaintiffs are entitled to any relief in the 


‘present suit, .  . 


On behalf of the respóndent it lias been’ 


"argued that the moment'it is shown that 


the property in question: was purchased out 


. of the income‘of Bisakha's son's estate the 
` plaintiffs are entitled to succeed unless the 


defendant establishes that Bisakha disposed 
of the property’ during her lifétime. It 
has been contended on the authority of the 


' eagé of Isri Dutt Koer v. Hansbutti (1), that. 
‘the plaintiffs ought to succeed assoon as - 
“they. establish this proposition.. We are 


unable to agree with this eontention of 
the learned Advocate for the respondents. 
The cases show that the true test in suits 
of. this kind is to ascertain what is the 


intention of a limited owner under the - 


‘Hindu Law. It is conceded that the income 
‘from the son's estate was absolutely at the 


` disposal of Bisakha and it ia also conceded 


‘that if she had made any disposition of. the 
property by gift inter vivos that disposition 


' would be good.’ Butit is said that if she 


.made no disposition of her property: and 
‘although she wanted to treat this property 


. as her'own, still the devolution of such pro- 


perty frould follow the same course as the 
property which devolved on her from her 


. Boh. Ihave been unable to find any author- 
: | ity-for such a, proposition, in the case in 


Isri Dutt Koer v. Hansbütti (1). In that 
case, às the facts show, there was no endea- 
vour orattempt made for the purpose of 
distinguishing the properties acquired from 


the income of the original. estate and. the 


- original estate itself and it was held that 


(1) 10 ©, 324; 10 I. A. 150; 13 C. L. R. 418; 7 Ind. 
dur. 837; 4 Sar P, C. J. 430; 9 Ind. Dec.(w.8) 217 
(P.O); - | : 


E 
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.in.the absence of anything which would 


show a contrary intention, the after acquir- 
ed, properties which would be derived, from 
the income of the original estate would 
follow,the same line of devolution as the 
original estate, In the ease of Saodamini 
Dasi v. Administrator. General of Bengal (2), 
their Lordships of the Judicial -Committee 
at page 22* point out, “The claim of Badam 
Coomaree to this part of the income of her 
husband's estate was made by her as heiress 
of her husband entitled to income not dis- 
posed of. She claimed this income as her 
absolute property, and their Lordships can : 


-see nothing in the language of the deed of > 


agreement, or in the transaction with Shama 
Churn Mullick, which can support the ap- 
‘pellant’s contention that she agreed to 
receive this income as capital in which she 
should acquire only the estate of a Hindu 
widow, or-that the nature of the fund should 
differ in any way after she received it 
from what it had been before"; and at 
page 24* their Lordships point out "She did ` 


‘nothing to indicate an intention to make 


the fund received, or the interest on it, part 
of her husband's‘estate which was in other. 
hands, orto justify the inference that she 
wished it to revert to her husband's heirs. 
It was said she had placed it in,investments 
of æ permanent nature, Had she done so, 
it does not appear to their Lordships that - 
this circumstance alone would have added 


‘the fund to the estate devolving on-her 


husband's heirs. Baut the fact is; that having 
received the money in currency notes which 
yielded no return and the keeping of which 
'was'attended with much risk, she at: once 


. placed it, as any prudent person would do, 


in securities, investing if in Government 
Promissory Notes yielding regular interest, 
but which were negotiable instruments 
‘transmissible’ by mere indorsation"; and at . 
page 24“ bottom their Lordships further - 
point out “Their Lordships, being thus of 


_ opinion that the fund in’ question was not 


in any sense received by Badam Coomaree 
as capital or capitalized income of her hus- 
band’s estate, but was received as income 
which, under the arrangement with Sham 
Churn Mullick, was her own absolute pro- 
perty, and further that she never indicated 
any intenticn to make the same part of her 
husband's estate for the benefit of his heirs, 
will humbly. advise Her Majesty to dismiss 
(2) 20L.A. 12; 20 C. 433; 6 Sar P. C. J. 272; 1 

Ind. Jur, 223; 10 Ind. Dec. (x. &.) 293 (P. O.). 1 
: *Pagos af 2J LA Hd] F 
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“the appeal". In this éa&e the fund devolv. is. 


ed on the stridhan- heirs of Badam toom- 
aree. oe ‘ 


We think, therefore, that the contention ` 


of the respondents in this behalf must fail. 

It is necessary, therefore, to remand this. 
case to the lower Appellate Court for dé- 
termination of two important questions on 
the evidence on the record; first, as to what 
-was the source of the purchase-money by 


which this 8 annas share of the property now , 


in dispute was acquired; and, secondly, if 
it is found that this was acquired out of the 


income of Bisakha's son's estate whether . 


the facts show an intention on her part to 
ireatit as her own separate estate as dis 
tinc; from theestate of her.son. If the 
lower Appellate Court comes to an affirma- 
tive finding on the second question, name- 
ly, that the property was purchased out of 
the income of her son’s estate but that she: 
wanted to treat it as separate, then the 
‘plaintiffs’ case will fail, If the lower Ap- 
. pellate Covrt comes to the conclusion on: 
the first point that the plaintiffs have failed 
.te make out that the “property was pur- 
chased out of the income of Bisakha's sons 
„estate then also the plaintiffs' suit will fail. 
The lower Appellate Court will also re-try. 
- the question of gift. 1 i 
' ' The decree of the lower Appellate Court 
is set-aside and he is directed to re-hear 
the appeal in the light of the observations 
_made above. `` j 
The appellant is eutitled to costs of this 
appeal. As to thecosts in the Courts below 
, they will abide the final result. 


Rankin, C. J.—I agree. 
Aa Ny Ar : Case remanded, 


JAGDAT v. BHEOPAL. 
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an entry by a public sery ant'in the discharge* 
of his official duty and the report is, as such, ad- 
missible in evidence under s. 35 of the Evidence 
Act. [p 288,c0L1] . J f p 
“Where the lower Appellate Court omits -to con- 
sider a ganungo's report on the ground that it is 
inadmissible in evidence, its finuing is vitiated 
by an error of law and can be impugned in secdnd 
appeal., |p. 288, col. 2.] TE 
Appealagainstthe judgment and decree 
of theSubordinate, Judge, Sultanpur, dated 
ihe 9th February, 1927,reversing those of the 
First Murisif, dated the22nd November, 1926, 
Mr Ali Zaheer,jfor the Appellant. 
.. Mr. Ghulam Hasan, for the Respondent. . 


ORDER.—This is the defendants’ ap^ 
peal from tne decree of the Subordinate 
Judge of Sultanpur, dated the’ 9th of 
ebru, ee reversing the decree of the 

unsif of the same place, date 7 
November, 1926; , í i Med 

The plaintiffs suit, out of which this 
appeal arises, was brought forthe: purpose 
ot recovering possession of a portion, of plot 
No. 1606 and of plot No. 1819 situate in 
village Paintapur, Pargana ,Amethi, in the 
District. -of Sultanpur. ‘The’ plaintiff's case 


-in the Court of first instance as disclosed . 


in the plaint was that the land in suit was - 
his tenancy holding which he held under 
the Raja of Amethi and that the detendants 
had unlawfully dispossessed him of the same 
on the 17th of November, 1925, In defence 
the plaintiff's titleand the dispossession on 
the alleged date was denied; J 

The Court of first instance dismissed the 
suiton the ground that the plaintiff had - 
failed to establish his tenancy right under 
the Raja of Amethi to the land in suit. On > 
appeal by. the plaintif the learned Sub-' 
ordinate Judge has reversed the decree 


' of the Court of first instance and ‘granted a 


t À—ÁÓá—— 


OUDH CHIEF COURT. 
SECOND CiviL APPEAL No. 145 or 12727. 
July 20,1927. | : 
Present:—Mr Justice Hasan. 
JAGDAT AND OTHERS— DEFsNDANTE— 
"APPELLANTS 
"og _ versus | 
. SHEOPAL—PvaixtirF— RESPONDENT. 
Hwidence Act (I of 1872), s. 85—Report of qanungo 
made under orders of Magistrate acting under s. 202 
(1) Criminal - Procedure Code, admissibility of—-Rejec- 
tion of report by the lower Appellate Court—Error 
of law- Second appeal —Civil Procedure Code (Act V 
of 1908), s. 100. 7 SAN 
The result of the enquiry embodied in the report 
ofa ganungo made under the order of & Magistrate 
acting under p, 202 (1) of the Criminal Procedure Code 


decree in favour of the plaintiff for posses- 
Bion of theland in suit. The learned Judge 
is of opinion that there is evidence in 
support of the plàintiff's title. ,” . 
he decision ofthe learned Subordinate 
Judge is impugned on the ground that he 
has committed an error of law in rejecting 
out of evidence certain documents on which 
the defendants relied in rebuttal of the. 
plaintifi' case anu in support of their 
defence. I have now to decide whether the 
contention urged on behalf of the appellants 
is well founded. | ; 
Both the Courts below are agreed that 
the oral evidence produced by the parties 
in the case is of no consequence whatsoever, 
The judgment of the learned Subordinath 


1 
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» Judge in favour of the plaintiff is solely 
` -founded on two pieces of documentary 
evidence (Exs, 1 and 2). Exhibit 1 is a 
_eeftified copy of the- khasra for the year 
:1332 Fasli in which occurs an entry in 
respect of the plotsin suit as being the 
“tenancy holding of the plaintiff. Exhibit 2 
is a certified copy of the khatauni for the 
‘year 1328 Fasli in which the entry is also 
of the same nature as in Ex. 1. The 
‘defendants disputed the accuracy of these 


-entries and in support of the position which ` 


they thus took up they reiled upon a report 
of the qanungo of the circle; dated the 25th 
. -of January, 1926 (Ex. B2). It is in relation to 
this report that the argument in ` appeal is 
made on behalf of the appellants. What 
.the learned Subordinate. Judge has ex- 
pressed himself in this behalf at first is that 
“there was no documentary and other 
reliable evidence inrebuttal”. andthenabout 
the end. of his judgment he says:—‘‘The 
* report of theqanungo is on record here. It is 
hardly admissible in evidence. The person 
was never produced in Court, and his 
statement made on inquiry in some other 
connection could not.be evidence in this 
case". Lamof opinion that the ganungo's 
` report.(Ex. B1) is relevant under s. 35 of the 
Indian Evidenee Act.and should have been 
accordingly considered as evidence tendered 
on behalf of the defendants on the question 
' of title in issue between the parties. | 
The circumstances in which this report 


eame to be made by the ganungo are as 


follows:—: l 
A complaint under certain sections of 
. the Indian Penal Code was made by the 
- plaintiff to the Sub Divisional Officer 
exercising powers ofa Magistrate “of the 
First Class at Sultanpur as against certain 
persons some of whom are defendants in 
„this suit. Under s. 202, sub-s. (I) of the 
Code of Criminal P.ocedure, the Sub Divi- 
sional Officer directed an inquiry by tbe 
ganungo of the circle into the matter of tbe 
'eomplaint for the purpose _ of ascertaining 
the truth or falsehood of the complaint. It 
is clear to my mind that the result of the 
inquiry .embodied in the report under 


consideration is an entry in a publie record ' 


stating a fact in issue and made by a public 

servant in the discharge of his official 

duty and, the report is as such admissible 

in evidence ‘under s. 35 of the Indian 

Evidence Act. . 

.... Phe learned Pleader for the respondent 
&ontended that the Subordinate Judge has 


.JAGDAT v. SHEOPAL, 
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.considered the evidential value of the report 


and, therefore, theerror of law that-he might 
have committed in holding tbe opinion that 
it was inadmissible in evidence has not 
been given effect to jn the decision of the 
case. Now the observation which ithe 
learned Subordinate Judge himself made in 
this connection is—“Moreover, all that tock 
place long after the cause of action had 
arisen. The complaint itself was made in 
the year 1926." 1t seems to me that the 
learned Suhordinate Judge bas entirely 
failed to apply his judicial mind to the evi- 
dencefurnished by the report, having at first 
made up his opinion that it was inadmissible 
in evidence. The dates of the complaint 
and of the report and the further fact that 


-both these dates happen to fall after the 


alleged date of dispossession are tomy mind 
wholly immaterial in considering the ques- 
tion as to the evidential value-of the entries 
contained in. the qamungo's report and 


-bearing on the question of title which was 


putin issue between the parties. To my 
mind a miscarriage of justice has resulted 


-by the manner in which this case has been 


decided bythe lower Appellate Court., ‘ 

If ibe finding of the lower Appellate Court 
on the question of title is vitiated by the 
error of law, as it is, according to my opinion 
already expressed, it was open to me to 


-consider the evidence on the record myself 


and to give a finding bub I. preferto give 
an opportunity to the parties to obtain a 


‘finding on that question from the lower 


Appellate Court again. 

l, therefore, reverse the decreeof the Court 
below -and the proper course in the 
circumstances will be to remand the case 
to that Court underr. 23 of O. XLI, of the 
Code of Civil Procedure with directions 
that the appeal be ré-admitied under its 
original number in the register of appeals 
pending in that Court and disposed of in 
the light of this order and according to 


law. Costs here and bitherto will abide 
the event. 4 
Ge E. Case remanded, 


, 
e 
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. LABORE HIGH COURT. 
BEOoND Cryin APPEAL No. 727,0; 1927. '. 


June 21, 1927. 
Present:—Mr. J ustice Bhide. : 


DIAL OHAND—DREFENDANT—APPRLLANT | 


VETSUS 
 LAÓHHMAN SINGH-PLAINTIFF 
-GANGA RAM-DEFENDANT—- RESPONDENTS. 

Civil Procedure Code (Act V -of 1908), O. X XI, r. 63 
—Attachment—Objection—Statement by decrée-holder 
-thashe does not contest objection —Attachment raised— 
5 “Regular suit for declaration—Limitation. 

For the purposes of O. XXI,.r. 63, Civil Pro- 
“cedure Code, it is immaterial whether a claim or 
objection is decided after or without any investiga- 
‘tion, Where, on an objection to the attachment of 
property being preferred, the decree-holder states 
„that he does not want. to contest the objection and 


‘the ‘attachment is released in consequence, the objec- 


tion must be. deemed to have been decided within 
the meaning of the rule and a regular suit for 
declaration that the property is liable- 


the order. (p. 289, col. 2; p-290, col. 1.] 

Nagendra Lal Chowdhury v. Fani Bhusan Das (1), 
followed. 

Firm Fateh Din-Allah Ditta v. Qutab “Din (2) and 
Gokul v..Mohri Bibi (3), distinguished. ` 

‘Second a&ppeal:;from the decree of. fie 
Senior Sub-Jud ge, Gurdaspur, dated the 
23rd December, 1926, reversing thatof the 


Sub-Judge, Fourth Class, Batala, dated the 


24th August, .1926. 
‘Mr. Shambu Lal Puri, for the. Appellant. ' 
“Mr. Cooper, for the Respondents. 
. _JUDGMENT.—Plaintiff, Lachhman 
Singh, gota buffalo. belonging to Ganga Ram 
defendant (the judgment debtor) attached 
in execution of his decree in the year 1924. 
Dial ‘Chand, a ‘brother of Ganga Ram, 
raised ‘ an ‘objection that the. animal 


belonged: to him. The decree-holder there- - 


upon stated that he did not wish to contest 
. the objection. The- animal was accord- 


ingly released from attachment on 15th. 


May, 1924. Subsequently. the animal was 
attached a second time. The - same 
objection was again raised and . was. this 
time enquired into and allowed on , the 


12th November, 1925. The plaintiff there-. 


upon instituted & suit on the same day 
for a declaration that the buffalo belonged 
‘to Ganga Ram, the judgment-débtor. The 
Court of ‘first instance held that the suit 
was" time-barred. and also -decided it. on 


merits against the plaintiff. An appeal. 
was preferred to the Senior ‘Subordinate : 


. Judge who differed . from the Court of 
first instance on both points and decreed. 
the,claim. From this decision & ‘second: 
ities has now been filed. 

, The only point taken up in second appeal 


i 
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. attached must be filed within a year from the date of - 
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-is that of limitation. It ts. KA that tlie, 
| first objection of the defendant Dial Chand 


' with respect’ to the buffalo -having been 
* dismissed on 15th May, 1924, limitation 
. commenced to run, from that date, and, 
`- therefore, - 
`- 12th November, 1925, was, 


the present suit,’ instituted on 
time-barred. 
The learned Senior Subordinate Judge has 


“held that at the time of the first objection 


the decree-holder had merely stated that 


he would not for the present proceed 
. against the animal.and would try.: some 
‘other property of the judgment debtor and 


that, therefore, the objection was merely 
consigned to the.record room without any 


“decision. He was, therefore, of opinion. 
„that the period. of limitation did not com- 


mence to run from 15th May, 1924, as there 
was no decision of the objection giving rise 
to a suit under O. XXI, r. .63, of thé Civil 
Procedure Code. 

On behalf of the appellant ' it hu ‘been 
contendéd that the view: of the learned 
Senior Subordinate Judge that the objéc- 
tion was not decided is not correct; for the 
decree-holder definitely stated that he did 
not wish to. contest the. objection: and, 
therefore, . the animal, was released from 
attachment. Thig ‘contention is supported 
“by the record and jis, in ‘my opinion, sound, 
According to the wording of O. XXI, r. 63, 
of the Civil Procedurë “Code of 1908 it 
is immaterial . whether a claim: or’ objec- 
tion is decided after or without any 


‘investigation, vide Nagendra Lal Chowdhury 


v. Fani BhusaniDas (1). , On behalf of the 
respondent, Firm Fateh Din-Allah . Ditta 
v. Qutab Din (2) jand. Gokul v. Mohri Bibi-(3) 
have been cited, | The first ruling is easily 
distinguishable ‘as. the objection in that 
case was not decided at all and the execu- 
tion applieation was merely filed on account 
of the default of the. decrée-holder. The 
second case is. based on the wording of 
the old Civil Procedure .Gode of 1852, -As 


pointed out in Gopal Singh v. Ganpat- Rai 


(4), there was a significant - ‘change in the 


.wording in O. XXI, r. 63,. of the Civil 


Procedure Code of. 1908. and dn order, 
whether .passed summarily or after . in- 
vestigation, comes within the scope.of that 
rule. In the present: instance the. decres- 


TG) 44 Ind. Cas 965; 45 O. 785; o WON 375: D 
n 67 Ind. Cas, 543; . 3 Lab, 7; A LR. 1922 Lak, 


à u Tid. Cas, 1005; 40 A. 395; 18 A. L. J. 256, `? 
(4) 35 Ind- Cas. 321; 06. R. 1816; 137 P. "Y. * 
1916; 130 P. L.R.191& . .. us 
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not wish to contest the objection, and the 
animal having been released from attach- 
ment on 15th May, 1:24, the objection 
must be, 1 think, taken to have been 
‘decided on that date, The period of limita- 
tton, therefore, bégan to run from that date 
and the present suit, which was instituted 
on 12th November, 1925, was, therefore, 
obviously time-barred. 

1 accept thé appeal and dismiss the suit 
with costs throughout. « 

R. L, ' A Appeal accepted. 


. LAHORE HIGH COURT.. 
Second Orvit APPEAL No. 614 or 1927. 
"U | June 22, 1927, í 
Present :—Mr. Justice Bhide. 
‚GHULAM MUHAMMAD —DEFENDANT— 
Sur. e APPELLANT |. 

NP versus z 
“RURA AND oTHE«S-—PLAINTIFFS— 
"od ~ RusPONDENTS., , f ' 

Civil Procedure Code (Act jV of 1908), O. XLI, 


, t. I—Appeal —Copizs of judgments of Court below, 


mecessity of filing. 


Oopies ‘of the judgments of the lower Appellate 


Oourts must be filed with a memorandum of second 


, appeal unless they have been specifically dispensed 


_dudge. Jullundur, dated the: 26th. Novem- 


with, and the mere fact that tlie: copies are already 

on the record of an appeal.-filed by the respondent 

is- no, ground for not complying with this rule. 
Second appeal from the order of the District 


ber, 1926, varying that of the Subordinate 
Judge, Fourth Class, Jullundur, dated the 
27th January, 1926. nce 
Mr, Jalal-ud Din, for the Appellant. -. 
: Mr: Mohsin Shah, for the. Respondents.  . 
JUDGMENT.—A preliminary objec- 
tion was raised in this appeal that the 
appeal was not properly instituted inas- 


. much ,as no copies of the judgments of. 
. the-Oourt of first instance and the lower 


Appellate Court were filed along with the 
‘memorandum of appeal Oounsel for the 
appellant admits that the -copies were not 
filed. with the. appeal but states that he: 
did not do so because the copies were al- 
ready on the file of another appeal insti-' 
tuted by the respondents. -According to. 


-O. XLI, r. 1, and also the rules of this Court , 


copies of the judgments .of the lower 
Courts ought to have been filed along with 
be memorandum of appeal unless these 


VYTHILINGA PANDARA SANNADHI v. MUNIANDI BAMBAN, 
4 holder having clearly stated that he did 


.matter which the petitioner desires to in 


(104-1. C. 1927] 


were dispensed with specifically. Counsel 
for the appellents did not ask in the 
memorandum of appeal for the copies to be 
‘dispensed with, nor has any good reason 
been shown before me why the copies - 
should have been dispensed with. -The 
. mere fact that the copies were already on 
the record of some’ other appeal filed by 
the respondents does not seem to be any 
- good reason why théappellant should not 
hàvecomplied with the provisions of O, 
-XLI, r. 1, and the rules of this Court. A 
similar view has .been taken by a Bingle 
Bench in  Niadar v. Bhartu (1) Ac- 
eordingly, I hold that the appeal has not 
been properly instituted and dismiss it with 
costs. i i 


R.L, | > — Appeal dismissed. 
(1) 101 Ind. Cas.-776; 28 P. L. R. 272. 


MADRAS HIGH COURT, ; 
Civiu Revision Petition No. 126 or 1926. 
February 11, 1927. 
Present :—Mr. Justice Wallace. 
* Sri Lal Sri VYTHILINGA PANDARA 
SANNADHI-—PrLAaIiNTIFF—PETITIONER 


f versus 
MUNIANDI SAMBAN-— DEFENDANT. 
NE — RESPONDENT. 

Civil Procedure Code (Act V of 1908),0. XLVII 
v. 1—Review—New matter—Jurisdiction of Court to 
grant review —Relevancy of evidence. i 

On an application for review of judgme t n the 
ground of discovery of new evidence, u ss. the 
Court is rst satistied prima facie that: ke ney 
duce, 1s 
important ‘enough to have affected its jidgment had’ 
it been given at the trial, the Oourt has no juris- 
diction to grant the review. 

Petition under s. llo of Act V cf 1908 
praying the High Court to revise the order 
of the District .Oourt,  Tinnevslly, in 
O. M. A. No. 90 of 1925, preferred against that 
of the Courtof the District Munsif, Tius evel- 
ly,dated the 20th January, 1926 and n.ade 
in I. A. 686 of No. 1925, in O.S. No. 56 of 
19295. i l . 
Mr. S. Muthiah Mudaliar, for. the Appel- 
lant. ^ 

Mr. P. N. Appusami yer, for the Re- 
spondent. 7 

JUDGMENT. —The order of the first 
Court granting a review does not indicate 
at all that it: considered whether the fresh 
matters to. be introduced into the case— i. e., 
the documents and not the hypothetical 
answers that defendant might be eliciting 


[104 Í. 0. 1997] — 
in cross examination—are important, 1. e., 
have really a relevant bearing on the case. 
Obviously, unless a Court is first satisfied 
prima facie that the new matter is impor- 
tant enough to have affected its judgment 

“had it been given at thetrial, there will 
be no good reason for reversing and setting 
aside its own judgment. Nor has the 
lower Appellate Court touched on this 
point, - 

.. The petition for review must be re heard 
from this point of view. Unless the trial 


^. Court is satisfied that the new matter’ is 


also important for the decision of the 
case it has no jurisdiction to review. 

The orders’ of the lower Oourts are re- 
versed and the petition is remanded, for 
re-hearing. Costs up-to date will abide the 
result. S NE 


Y. N. Y. Orders reversed. 


NAGPUR JUDICIAL COMMIS- 
* SIONER'S COURT. 


SEcoND CiviL APPEAL No. 350 oF 1926, — 


June 29, 1927. 

Present :—Mr. Findlay, J. C, : 

GANPAT AND oTBEkS--DEFENDANTS— - 

< APPELLANTS | 
‘ ' versus 

. BHANUDAS-—PLaINTIFF —RESPONDENT. 
C.P. Tenancy Act (XIof 1898), s. 41—Absolute 
_ occupancy holding—Law of survivorship, applicability 
of. o: : PA. 
Law of survivorship was not applicable to absolute 
occupancy land under the Tenancy Act of, L893 
and a person could not get any vested right in such 
aholding by birth before the passing of the new 
Tenancy Actin 1920. - 5 ; 
Tulai (2) 


, Ghanya v. Ukund Rao (1), Tek Chand v. 
and Mulchand v. Chandra Singh (3), followed. : 
Appeal from the decree of the District 
. Judge, Nagpur, dated the 29th: March, 1926, 
in Civil Suit No. 259 of 1920. a 
"Mr. A. N. Chorghadz, for the Appellants. 
Messrs. C. B. Parakh and S. R. Mangrul- 
kar, for the Respondent. ` 
. JUDGMENT.—There are only three 
points for decision in this second appeal. 
The facts of thecase ure sufficiently clear 
from the lower Courts’ judgments. The 
first matter for decision is whether the 


finding of the learned District. Judge.in . 


para. 5 of this judgment is, correct or 
not, It has been urged . before me, on the 
ptrength of the decisions’ reported as 
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Ghanyà v. Ukund Rao (1) and Tet Chand v. 
Tulai(2), [cf. also Mulehand v. Chandra Singh. 
(3)] that the law of survivorship not 
being applicable ,to absolute occupancy 
land under the Tenancy Act of 1898, the 
` plaintif had no vested right by birth? in 
the absolute occupancy land. Ragho died 
in 1918 and it is suggested that itis to this 
year one must look as to the law being 
‘applicable. The learned .District Judge | 
did not deal with this matter in detail but 
held that the introduction of “survivorship” 
-into s. 9 of the Tenancy - Act, 1920, altered 
the position and that, therefore, an absolute 


' occupancy tenancy stands on no different 


footing from that of any other joint. family 
property. In view of the fact that -Ragho 
died' in 1918, ib seems to me that the Dis- 
trict Judge erred in coming tothe con- 


* clusion he did. So long as defendant No. 1 


is alive, the question who will inherit 
the tenancy rights in these occupancy 
; fields does not seem tome to arise, for. ib . 


is to the year 1918 we must; look for the  . 


legal incidents applicable to the occupancy 
land in suit, I am of opinion, therefore, 
that the plaintiff-respondent is not entitled 
to claim partition of the absolute occupancy 
fields in question and in this connection I 
am of opinion that the decision of the Judge 
of the first Court contained in para. 18 of 
his judgment is correct. ; : 
. Thesecond matter for decisionis whether 
the District Judge exercised a correct digs- 
cretionin' awarding decree for. partition, 
Tt has been urged in this connection that 
the defendants only denied the ‘plaintiff's ` 
right to partition as regards certain items 
of the property and that their attitude has. - 
‘not really been antagonistic to his right, 
„On, the whole, Ido not think I will be 
justified in disturbing the discretion which 
the lower Appellate Court has deliberately 
exerciséd in this connection and I see no 
‘reason for interference so far as. the rest 
of the decree for partition is concerned, 
Lastly, it has been urged that as the 
plaintiff came’ to Court with an inflated 
claim, the learned District Judge was in. 
correct in saddling the appellants with hig 
„costa. As the-result ‘of this judgment im- 
plies that the plaintiff has failed ina large 
portion of his claim, the most suitable order 


-3 . 
ve 


1) 4 NL. R. 9. 


2) 3-Ind. Cas 52; 5 N: L. R.-103 
ALRI 


3) 95 Ind, Cas. 589; 


LR 926 Nag. 434-9 N, Dr 


` _ iso long as he retains 


p - A 
-pf costs would appear to be that the defend- 
vants should bear one-third of the plaintiff's 
, costsin the fifst. Court, while other costs 
vin the first Court .and'.in appeal will be 
borne by parties incurring them. 

4 & decree will accordingly be drawn up 
in Supersession of that passed by the lower 
. Appellate Court and in it the absolute occu- 

. ;panoy lands will be excluded from partition, 
.the plaintiff's claim.being dismissed as re- 
;gaerdsthem. © . - ^ -« 

OX. Remi ' Decree varied. , 


——— 


4 


'' ALLAHABAD HIGH COURT. | 
c. First Oivit APPEAL No. 465 or 1924. 
ENA qM June 6, 1997, 

? Present;— Mr. Justice Sulaiman and Mr. 
PP UE Justice Banerji. 

U^ ^. NISAR HUSAIN AND ANOTHER— . 
C o1 0 DEFENDANTS— APPELLANTS i 
EN ` versus, A doce pA US 
. SUNDAR LAL AND OTHERS—PLAINTIFFS— 
i pom are ; RE PONDENTS, ui 
2? Agra Tenancy Ac of 1901), s. — 
“Tenancy Act II of 1068] iip. te Fife i 
areas for cultivation—Agricultural ledse—Suit relat- 
ing to agricultural holding—Plea of tenancy—Remis- 


D 
en 
` 


. Siow, of issue to Revenue Court—8. 278, applicability: 


_ “óf, to pending suits—Revenue Court, jurisdiction of, 
- to La invalidity of lease—Mortgage— Lease pend- 
_ „ing suit on "morigage— Lis pendens—Transfer - 

perty Act. A 1882), : EIE 
(Act V of 1908), 0. XXI, r. 68, scope of. 
- Although a defendant in a mortgage-suit has power, 
: D ; s his possession, to grant leases 
in.the ordinary coursefof management of his property 
,he cannot make ‘transfers to enure beyond the time 
“when the property passes by sale to his mortgagees 
Suth‘a transfer, if made, can be avoided under s. 52 
.of the ‘Transfer of Property Act. [p. 293, col. 1.] ie 
<7, When Specific ‘areas are leased and -express power 
is given to the lessee to take actual possession of 
‘those areas and he has the option to.cultivate them 
‘himself, the lease is'one for agricultural ‘purposes and 
the. holding an.agricultural holding within the pur- 
I Hs 202. of the’ Agra Tenancy Act of i901 

jbid.] e LP i ` 

JA Revenue Coürt has jurisdiction to inquire into 
oF oid of a ee for agricultural purposes. [p. 
. Sher Khan v. Debi Prasad 
-  Girraj Singh (2), followed. 
< Dhandet Kuar v. Chhotu 
. Tar (An distin gene. 

. -Hnactments dealing with procedure have i ia 

effect, and must, unless the contrary is Sees 

‘apply to all actions, whether commenced before or 
ae the passing of tha Act. [p. 294, col. 1] 

-The provisions of s. 273 of the A 

Act- of 1926 which.has replaced (5-909 of Pg 

c£ 1901 relate to procedure and, therefore, apply to-pro- 
A eedings pending at the time of the passing of the Act 


0) and Ram Singh v. 
Lal (3) and Amina Bibi-v, 


y EUR ^ Nidak BUSAIN v, SUNDAR LAL. 


‘ordinate Judge, Muzaffarnagar. 


. Session against the mortgagor. 
s. 52--Civil -Procedure Code ` È gag 


(104 1, 0. 1937] 
of 1926, though instituted before the commencement of 
thé Act. [ibid.] $ . 

The factthat in execution proceedings relating to 
& simple money-decree an objection to attachment 


“by a lessee of the judgment-debtor was allowed and 
‘no suit was instituted by the decree-holder to get 


the lease declared invalid within one year, does not 


.operateas a bar tothe decree-holder from pleading in 
‘execution proceedings relating to a decree obtained 
' against him on a mortgage. against the same judg- 


mént-debtor that the lease was void under s. 52 of 
the Transfer of Property Act. [p. 292, col. 2; p. 283, 


-eol. 1.] X 


First appeal from a décree of the Sub- 


. Mr. Akhtar Husain Khan, fo 
pellants. : 


Dr. K..N. Katju, for the Respondents. 


r the Ap-. 


- JUDGMENT.—This is a defendants’ 


appeal arising out of a suit for ejectment. 


“The plaintiffs and defendant No. 3, who 


formed a joint Hindu family, obtained a 
decree on the basis of a mortgage-deed for 
sale against Basharat Husain While this 
decree was in execution Basharat Husain 
executed a lease, dated the 29th Septem- 
ber, 1919, in favour of the father, of 
Nisar Husain, defendant No. 1 for the 
périód of 10 year&; This. lease . 'com- 
prised a number of khewats in three villages 
out: of several which were included in- the 
mortgage. In 1921 the decree-hclders pur- 
chased the mortgaged properties at auction 
and later obtained:formal delivery of pos- 
They have 
now brought this suit for ejectment of the 
lessee in the Civil Court. ‘The main’ de- 
fence ofthe lessee consisted of a plea that. 
there was relationship between the parties 


of zamindar and lessee, and the Civil Court 


has no jurisdiction to eject the defendant, 


and afurther.plea was that in view of cer- 


tain proceedings in 1920 the present claim 
was: barred The learned Subordinate 
Judge.has decreed the suit and -the mort 
gagor and thelessee haveappealed. 
Itappears-that Piare Lal, defendant No. 3, 
had also a simple money-decree against his 
mortgagor and executed it by attachment . 
of the rents due from the tenants. Nisar 
Husain intervened and raised- an objection 
under O. XXT, r. 58, Civil Procedure Code, 
that he was in possession as &' lessee and 
that the rents due from the tenants could 
not be attached by the .decree-holder. ' On 
the Ist May, 1920, the lessee’s objection was 


. allowed, it being held that the lease was not 


fietitious. The defendants contend that this 
order bars the present: claim, inasmuch' ^as. 
no suit for a.declaration-that the~ lease was 


^ 
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fictitious, was brought within one year of 


the order. In our opinion, the order is final. 


only to the extent that the lease .was not 
fictitious and was nota mere, waste of paper. 
It cannot, however, prevent the plaintiffs 


from seeking -to avoid the lease on the: 


ground.that it was executed, during the 
pendency of their mortgage suit.. 16 is 
obvious that in the proceedings relating to 
the execution of the simple money-decree 
the present plaintiffs could not have avoid- 
ed the lease on the ground of its being' a 
pendente . lite transfer. ` The order -of the 


lst May, 1920, cannot, therefore, be a bar so: 


far'as the .avoidance of ..the lease on 
this last mentioned ground is concerned. 
Although a deferfdant in .a mortgage suit 
has power, 80 long as he retains his posses- 
sion, to.grant leases in the ordinary course 
of management of his property, he cannot 
make transfersto enure beyond the time 
when the property passes by sale to his 
mortgagees. Such a transfer, if made, can 
undoubtedly be avoided under s. 52 of-the 
Transfer of Property Act. The point-which 
the Court below had to consider firat was 
whether the suit related to an agriculturgl 
holding, for, if it did, then the defendant 


lessee, having pleaded that he was a tenant ' 
of the plaintiff, the Court was bound to pro-, 
ceed under s. 202 of the old Agra Tenancy. 


Act.. The lease in question was not a lease 


of any fractional undivided shares in villages,. 


in which case the lessee can merely collect 
: rente from joint tenants. Itwasa lease of 
specific complete khewat- numbers, with 
‘areas and Government Revenues separately 
specified, and the lessee was expressly given 
power to cultivate the lands himself or to 
have themcultivated by the other tenants. 
When specific areas are leased and express 
power is given to the lessee to take actual 
possession of those areas and he has the 
- option to cultivate ‘them himself it is 
„difficult to hold that the lease is not foragri- 
cultural purposes. ‘The document does not 
in any way suggest that the lease was grant- 
ed for any non-agricultural purpose. The 
form of the document is the ordinary form 
of leases which may be granted by a. zemin- 
dar to tenants of specific: plots." These 
khewat lands are undoubtedly agricultural 
lands. A holding was defined as. a parcel 
- or parcels of land held under one tenure 
. engagement orone lease, and land was de- 
fined asland which: was let or held for agri- 
cultural purposes. We, therefore, find it 
very difficult to agree with.the Court below 


| .. NIB4R HUSAINW, SUNDAR LAL, 
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that the lands under the lease, did not. conse. 
titute an agricultural :holding.. It. follows 


‘that it was incumbent on the Court, below 
“to proceed according tos. 202: : ^. 9° ^ 
~, It has been contended on :behalf of, the 


respondents that a suit for a declaration . 
that the lease is void or not binding on the : 

plaintiffs, can only lie in. the. Oivil Caurt, 
and that the Revenue Court can have. no 
jurisdiction to declare it invalid: This con- 
tention, in our opinion, has no force. «No: 
doubt under the old Act, the question as to 
which Court should eject a-thekadar, was 
often a matter of considerable difficulty. _ 


- The position has now been simplified by the, 


enactment of Chapter 13 of the new Act. 
Buteven under the old law the Revenue 
Court had jurisdiction to go' into the ques- 
tion of the validity of a lease. Such-a 
point arose in the case of Sher Khan v. Debt 
Prasad (1), where the plaintiffs.on having 
obtained possession of a zemindari share on 
his auction purchase, found in existence a ' 
perpetual lease ofa portion of the property. | 
Piggott, J.,held-that his natural remedy, if as 
a matter of fact the lease was execnted under 
such circumstances. ‘as not to be binding 
upon him, was by way of a suit for ejectment 
under-s. 58 of the Tenancy Act and that such 
a suit would be cognizable by the Reve: 
nue Court; The learned Judge. further 
held that the plaintiff in such a case: would 
seek for ejectment of the defendants lessees 
on. the ground that they hold only as ten- 
ants.from year to year; that.in reply 
the perpetual lease would be set up and in 
order to the determination of the question 
thus raised the Revenue Court would have 
to decide.whether the said lease was: valid 
and binding on the plaintiff Chamier, J. 


-agreed with that view aud both the learned 


Judges held that the case was covered by. 
the principle of the decision in Ram Singh 
y. Girraj Singh (2), where it had been laid 
down that a Revenue Court has jurisdiotion 
to go into the question of- validity or 
invalidity . of a lease set .up- by a 
defendant. The cases of Dhandei-:Kuar v. 
Chhotu Lal (3) and of Amina Bibi v. Yusaf _ 
(4) are distinguishable. In the:former. 

case the property said to have been leased: 


consisted of a taluka of 26 complete villages," 


a market, grovesand several houses. It was: 
1) 28 Ind. Cas. 552; 37 A. 254; 13 A Lr. J. 364. 
6 26 Ind Cas 73t 37 A. 41; 12 A L. J. 1252, | ,: 
(3j- 64 Ind., Cas. 605;. 14 A. L. J. 890; A:I.R. 1922 
All. 442. a IIIENA a EC à 
(4)-70 Ind. Cas. 968; 20 A. L. J. 731; A. I- R, 1922 
All. 449; 4- U. P. L. R. (AJ) 209; 44 A. 748, ° ZEN 


` 


6 


, the*lessor was deranged, and he-was men- 


. under s. 


gs the passing of the Aot, 
' vested' right 
. Courts have ‘to 


KN 


,to an agricultural holding. In the latter case 
"the learned Jud ge had found thatthe mind of 


tally unfitand incapable of understanding 


-` ox reslising.the effect of the lease; and ` 
-: accordingly it was held that the lease: was 


void.from its.very inception and the posi- 


. tion of a person holding under such a lease 


was that of a trespasser. The property 
comprised in the lease consisted of an 
. undivided fractional share in a village 
' namely, a 6-anna and 4-pie share, and the 
Court was of opinion that it was not an 
agricultural holding. i 

The procedure followed in the case „of 
Raghunath, v. Ganesh (5) was to set aside 
the-decree of the Court below and to return 
therecord with directions to re-admit the 
suit on its original number and to pro- 
ceed according to s. 202 of the Tenancy 


| Act. A 
. ^ Since passing of first Court's decree the ` 
-- Agra Tenancy: Act of 1901 has been re- 


placed by Act MI of 1926 and in the place 
of the old s. 202 we now haves. 273 which 
lays down a slightly different procedure. 


dun 2 has expressly repealed tlieformer . 
, Act 


The question is whether the: Court 
below should now follow the procednre laid 
down under s. 273 ofthe new Act or that 
202 of' the old Aot, In our 
opinion, enactments dealing with procedure 


' have an immediate effect and must, unless 


the contrary is expressed, apply to ‘all 
actions, whether. commeneed before or after 
A party has no 
in mere procedure. The 
adopt the procedure 
laid down by Statutes which arein force 
for the time being. The provisions of 
s. 273 are undoubtedly a rule of procedure, 
‘and not a matter of substantive law. We 
have, therefore, no hesitation in-saying that 
the Court below should follow the procedure 
laid dawn by s. 273, and instead of re- 
quiring the defendant to institute a suit 
in the Revenue Court for the determina- 
tion: of the question of. tenancy, frame 


submit the record to the appropriate 
"Revenue Court for the decision of that i issue 
only. . 

We, accordingly, allow this "appeal and 


setting aside the decree of the Court below, 
send the case back to that Court with the 


` (6) 54 Ind. Cas, 381; 18 A. L. J. 214; 2 U. P. L. R 


- (A) 19. 


l i MOHANLAL MAGANLAL 9. JIWANTAT AMBATLAL. 
x acode held that the suit did not relate 


` Ahmedabad, 


an issue on the plea of tenancy and. 


‘note to that report. 


. elear 
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direction that it should re-admit it and 
proceed as directed by s. 273 of Act IIT of 
1926. Having regard to all the circum- 
stances of the ease, we think that, the costs 
incurred in “the Court below and in this 
appeal, should abide the event. 

AN. A. Appeal allowed. 


s 


BOMBAY HIGH COURT. 
Civit, RevistonaL AppLicaTion No. 160 
oF 1926. 

March 30, 1927. 
Present:—Mr. Justice Orump and 
Mr. Justice Madgavkar. 


MOHANLAL MAGANLAL-—APPEIQANT 


versus 

-JIWANLAL AMRATLAL-—(OP*0NENT 

Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Revision—Finding of fact—Interference— 
Obvious injustice or perversity. 

The High Court will interfere under s. 25 of the 
Provincial Small Cause Courts Act, with findings of 
fact only where obvious injustice has been done or 
the decision is obviously perverse. [p. 295. col. 1] j 

Nathuram Shivanarayan v. Dhularam Hariram (1), 
explained. . 

Application againat the decree paseed 
by the Judge of ‘Small Cause Court at 
in Suit No. 268 of 1925. 

Mr. G. N. Thakor (with him Mr. H. V. 
Divatia), for the Applicant. d 
Mr. R. J. Thakor, for the Opponent. 
JUDGMEN T. 

Crump, J.—This is an application. 
under s. 25 of the Provincial Small Oaure 
Courts Act. We are asked to hold in this 
case that the decree of the Small Cause 
Court: of Ahmedabad is, to use the words 
of the section, not in accordance with 
law, and for that purpose we are invited 


to examine the facts of the case in order 


to decide whether the appreciation of the 
evidence in the Court below is correct 
or incorrect. It has, no doubt, been laid 
down in- this Court in Nathuram Shiv- 
narayan v. Dhularam Hariram (1) that 
under 8.25 of the Provincial Small Cause 
Couris: Act IX of 1887, the High Court 
can interfere on questions of fact, such at 
least is the first paragraph of the head- 
But ifthe judgment . 
in that case be read, it seems to be a 
-inferenee that what the learned 
Judges meant to decide was that the High 


(1) 59 Ind. Cas. 267; 45 B. 292; 22 Bom. L. R. 1199 
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Court would-only interfere upon a ques- 
tion of fact where the decision was 80 


perverse or so- obviously incorreet-in its. 


nature as to amount to an error of law. 
It is extremely difficult to drawa hard 
and fast line in all the cases between 
points where the Oourt has obviously gone 
wrong upon a question of fact and those 
cases where some real: point of: law is in- 
volved. And far from saying that it/can 
never be the case that the High “Court 
will interfere upon a question -of fact, I 
think that it is safe to say that the High 
Court will not. interfere solely upon a 
question of fact where there is no obvi- 
ous injustice involved or no obvious per- 
versity in the decision upon a finding 
of fact. It is plain that the case which 
was before the Court in Nathuram Shiv- 
narayan v. Dhularam Hariram (1) was of 


. & very peculiar. nature, and the point upon 
which the Subordinate Judge in that 


ease declined to accept the evidence of 
account-books was one which suggested 
immediately that he had so erroneously 
dealt with the evidence as to have been 
guilty of an error of law. It was held that 
certain corrections made by the plaintiffs 
in his accounts must necessarily be regarded 
or.treated as incorrect, because he had not 
obtained the defendant's initiale or signa- 
ture thereto, and upon that point alone, 
in the face of other and apparently con- 
vineing evidence the Subordinate Judge 
declined to decree the plaintiff's claim. 
‘It was in those circumstances that that de- 
cision was passed, and, in my opinion, 
speaking with all possible respect, it should 


‘be confined in its operation to cases, which, . 


to some. extent’ at least, resemble it. 
There is nothing of ‘the kind in the case 
before us. Should we accede to the prayer 
of the learned Counsel that the. case is 
within the decision cited, we: should be 
allowing an appeal upon a question of fact 


from cases tried by the Small Cause Court. ` 
That was obviously never intended when: 


s. 25 ofthe Provincial Small Cause Courts 


Act was enacted: We have heard all that . 


can be urged upon the facts, of the case, 
and after all is said and done, it merely 
comes to this that though one Court may 
have taken one view, another Court may 
take a different view. It would be extreme- 


' ly diffieult, in my judgment, sitting here, 


to say that the conclusion arrived at is 
obviously a wrong conclusion, and when 
that is said the.case-is removed from the 


“to the Court for leave 
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category of cases to which alone Nathuram 
Shivnarayan v. Dhularam Hariram (1) 
can be held to apply. That being so I 
think this application should be dismissed 


"with costs. _ Co . | 
. Madgavkar, J.—lI.agree In regard . 
to s 25 of the, Provincial Small Cause 


Gourts Act, I accept the view énunciated 
by Farran, O. J., in Poona;.City Munici- 
pality v. Ramji (2) in preference to.the 
wider words in the head-note in Nathuram 
Shivnarayan v. Dhularam: Hariram (1). And 
in facet in the case of Poona ` City Munici- 
pality v. Ramji (2) as well as; in. Turner v. 
Jagmohan Singh (3) there was a question of 
law on which the rule was granted. But 
in this case I see no such point of law' 
with: the single exception perhaps of the 
refusal by the lower Oourt to admit a chit . 
with the application (Ex. 25). It appears 
from the ‘rojnama, however, that the chit 
which purported to be passed by Shivlal 
was not tendered to Shivlal while Shivlal 
wasunder examination, but was produced i 
subsequently although on the same date, 


“and in these circumstances the Subordi- 


nate Judge did not aet contrary to law in 
declining to admit it. The application fails 


“and the Rule mustbe discharged with costs. 


- A. N. A., - , Rule discharged. ` 
(2) 21 B. 250 at pp. 254, 255; 11 Ind. Dec. (N. 8.) 169. 
(3) 27 A..531; 2 Å. L. J. 297; A. W, N. (1905) 77, 


PATNA HIGH COURT. 
Civi, Revision No. 215 or 1927. 
July 7, 1927. i 
Present:—Mr. Justice Ross. . : 
BHAGWAN DAS MARW ARI AND ANOTHER 
—PETITIONERS ; 
"M - versus - 
- Maharaja Sır MANINDRA CHANDRA 
NANDI AND OTBERS— OPPOSITE PARTY. 
* Receiver, appointment of—Rights of strangers hav-. 


‘ing paramount title—Usufructuary mortgagee—Right 


to recover possession from-Recewer, — .- 4 

If persons: with paramount rights who are. not 
parties to the action, are actually in possession of 
those rights, the appointment of a Receiver -does 


not prejudice them in the enjoyment of those rights. 


. But if they are not actually in possession, ‚then, 


after a Receiver has been appointed, they must comes 
to exercise those rights, in 
which case their application cannot be refused. [p. 


6, col; 1. ] l 
gi Insurance Co. v. Metropolitan Amalgamat- 


ed. Estates, Lid. (1), relied.upon. voe Lug g 


295: 
«Civil revision from an order of the District, 
Judge, Sontàl Parganas, dated the 14th of. 
` March, 1927,.affirming the decision of the 
Subordinate:Judge, Dumka, dated the-21st - 
December, 1926. - | 


the Petitioners. . uM e 
Messrs. Sushil Madhab Mullick and Netai 


Chandra « Ghosh, : for : the “Opposite Party. 


SUDGMENT.—The petitioner has an 
usufructuary mortgage offourteen ghatwali 
villages which came into force on.the 14th- 
of April, 1926. On the 3rd. of September, 
1926, a-Receiver was appointed of: the. 
ghatwali properties atthe instance of the 
opposite party who holds a decree for 
money. The petitioner prayed to the Sub- 
ordinate Judge that.his villages should be 

, exempted from’ the Réceivership, but his 
prayer was refused both by ‘the: Subordi- 
nate Judge and ‘by the District Judge on 
appeal: — ^5 55307 i S oaen 

“A question has been discuBsed as to whe- 
ther the :petitioner had: actually -received 
possession’ before the Receiver took posses- 
sion or not;'but that question is really 
of no moment. The law is thus stated 
in Kerr on Receivers, Eighth Edition, page 
195: "If persons ‘with paramount rights 
who ‘are not parties to. the action, are 
actually in possession of those’ rights, the 
appointment of a Receiver does not pre. 

‘judice them in the enjoyment of those 
rights, But if they are not actually in 
possession, then, after a Receiver has been 
appointed, they must come to the Court 
for leave to exercise those rights, in- 
which case, their application cannot. 

' bé refused.” In Yorkshire Insurance Co. v. 
Metropolitan Amalgamated Estates Ltd, (1) 
S winfen Eady, J., said"'It is clear, however 
that, notwithstanding tha order appointing 
Whitehill; (that is, the Receiver for the 
second mortgagee), the first mortgagees. 
were entitled to.come in and displace him. 
It is trie they could not do this vi et 
armis or without, coming to the Court, 
But they had only to signify their. desire. 

. of obtaining possession by an application. 
: to tHe. Court, . and- this’ application they 
could’ make by serving a notice of motion 
on,.which an order for possession: would be 
made." l M 
* -The petitioner is entitled to an order for 
possession of his mortgaged’ villages, and 
I order accordingly.’ He will also: get the 


- () (i02) ? Oh; 497; 8I L. J. Oh. 745; 107 L; T, 545. n 
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“Messrs. N.C. Sinha- and- N:C. Roy, for 
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costs of this. application hearing fee two 
gold mohurs.. ira Í 
B. K. Pe. Petition allowed. 


— 


- 


. ALLAHABAD HIGH COURT. 
SxcoNp CIVIL APPRAL No. 1182 or 1925. 
` . .^ " June 6, 1927. s 
Present:—Mr. Justice Ashworth and 
: Mr. Justice Iqbal Ahmad. . 
Diwan BALWANT SINGH. AND OTHERS— : 
- - APPELLANTS E 
j versus í 
Kunwar PARTAP SINGH— - 
. . ., RRSPONDENT. : : 
U. P. Land Revenue Act (III of 1901), ss. 111, 118, 
195— Proprietary title, meaning of —Right of co-sharer 
to hold in severalty, whether proprietary title—Right 
not denied—A ppeal to District Judge. . . 


/. The title of a co-sharer to hold in severalty isa l 


‘proprietary title within the meaning of ss 111 
and 112 of the U. P. Land Revenue Act, but an 
application or objection stating thatthe applicant 


_ or objector has such a title in a local area involves 


a, question of proprietary title only if that title-is 


‘disputed No question of proprietary title, therefore, 


arises for the decision ofthe Partition Officer where 


. the right of a co-sharer to hold in severalty is not 


denied and the real dispute is whether this right 
should be ignored in partition by invocation of s. 125 
ofthe U. P Land Revenue Act |p- 298, cols. 1 & 2.] 

Tulshi Raiw. Gate Ram Rai (1), Muhammad Nasar- 
ullah Khan v. Muhammad Ishaq ‘Khan (2), Ram 
Narain v. Jagan ‘Nath (3) and Parsiddhan Rai v. 
Dhaneshar Rai (4), distinguished. 


Second appeal from a decree of the Dis- 
trict Judge, Jhansi. . 

. Dr. M L. Agarwala, forthe Appellants. 
Mr. Vishun Nath, for the Respondent. 
JUDGMENT.—This secondappeal 

arises out ofanapplication for partition made 

by the respondent under s. 107 of the U. P. 

Land Revenue Act (III of 1901). 

.The applicant applied for partition stat- 
ing that he was a co-sharer in a certain 
mahal to the extent of two annas, that the. 
mahal was divided into several khatas, and 
that his two anna share was in khata No.1 
(which was held in severalty by certain of 
the co-sharers. in the whole mahal). He 
also stated that there wasa shamlat khata 
No. .5 in wbieh he had a common interest 
along with the other co-sharers. ‘He went. 
on to say that there were always . disputes 
between the parties (he had made all the: 
co sharers in the mahal parties as non- 
applicants to the case) in connection: with 


-the: collection of rent and payment .of 


Government Revenue. . He, therefore, pray-; 


^ 
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ed for. a complete mahal to be formed: 
by. partition .of his . two anna share. 


along with his .interest in the. shamlat 


land. Now a mahal is defined as local area 


under “a separate engagement for - the pay- _ 


ment of land revenue., There are two kinds 
of partition. In “perfect partition" the 


whole mahal. is: divided and .the ‘several ~ 


portjons become separate mahals, each 
severally responsible for, the revenue dis- 


.tributed thereon. In “imperfect partition" 


the several- portions remain jointly res- 
ponsible.for the revenue. assessed on the 
whole mahal, (sees. 107 of the Land Revenue 
Act). A hasty perusal} of the application 
might lead to the conclusion that the ap- 
plicant merely wanted an imperfect parti- 
tion.. This would have freed him. from 
liability to disputes in connection with the 


collection of rent. .A more careful study 


of the application clearly shows that the 
applicant wished for perfect partition. He 
wanted.a separate mahal for himself and 


.he wanted to avoid disputes as to the pay- 


ment of revenue. Moreover, he asked that 
he should be given a portion.of the . abadi 
equivalent to his share. A proclamation’ 
was issued calling on. the recorded co- 


_ sharers to state their objections to the parti- 


tion. No objection was filed within the. 
time.allowed, and presumably the partition 
proceeding declaring and detailing how the 
partition was to be made was framed under 
8. 114 of the Land Revenue Act. The 
present appellants are co-sharers in a khata. 
or patti No.3. They had.apparently, and 
not without excuse, undérstood that the 
partition would be made merely by giving 
the applicant a specific area in khata No. 1 
which he along with certain other co-sharers 
held in severalty and a portion of ‘the 
shamlat khata No. 5. The partition pro- 
ceeding, however, recorded that the parti- 


.tion would be made by awarding the ap- 


plieant a portion of the whole- mahal, that’ 


is to say, in all the khatas including those 


heldin severatly by co-sharers other than 
the applicant. The Collector or officer 


making the partition is entitled under s. 125 : 


to ignore khata held in severalty "if the 
partition cannot otherwise be conveniently, 
carried out." We must presume that le. 
had come to the conclusion that s. 125 must 
beinvoked. The appellants as holders of 
khata No. 3 objected, Itis not clear from 
the record whether their objection was put 
in before the partition proceeding was 
framed or subsequently. It may be that 
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they put iñ their objection as soon as they 


knew of the intention..of the Partition: 


Officer.toignore the separate khatas amd 
-partition .in the ‘manner described as 
"chakbast". Indeed they put in two objec- 
tions. It is permissible to assume that on’ 
was put in before the partition proceeding 
was framed and one, after. The first one 
iay have been intended to raise a claim 
that they held khata No. 3;in severalty. 


The Second one may have been intended to. 


represent that no invocation of s, 120 was 


necessary. It makes no difference, however, | 


to our decision in this case whether either 
or both of the objections by the appellants 
preceded the framing of the partition pro- 
ceeding. The Partition Officer considered 
the objection from both points of view. He 
held that, ifit was an ‘objection raising a 
claim to hold khata No. 3 in severalty, then 
it was time-barred (the correctness of which 
decision the District Judge did not consider 
and we consider it unnecessary to consider). 
“On the other hand, if it was an application. 
objecting to the invocation of s. 125, it was 
‘challenging: a discretionary power of the. 
Court which could not be challenged except 
by an application to the Collector at the 
time'of the confirmation .of tbe partition’ 
‘proceedings. The. Collector upheld chak- 
bast method, ie. the application under 
s. 125. The appellants appealed. to the 
District Judge against the order of the 
Partition Officer declaring the objection to 


be time-barred if regarded.as a claim that. 
the objectors held khata No. 3 in severalty.. 


The District Judge threw out the appeal, 
on the ground that the matter had already, 
been decided by the Collector. In this he 
appears to have been wrong.. Treated as an 
objection that khata No. 3 was held by the 
objectors in severalty, the matter had not 
been decided by the Collector. lt had been 
decided by the Partition Officer, , the ob- 

“jection being thrown out as time-barred., 
In the memorandum of this appeal it is 


urged that the.appeal before the Collector : 


related to one phase of the case, and.this 
appeal relates to a question of proprietary 


title. . The appellants are right in saying. 


that the appeal or application to the Col- 


lector related to a subsequent phase of the - 


case, namely, the method. of partition as 


“opposed to the right' and title of the co-, 


sharers in the mahal.  . 

1t does not follow, however, that the- Dis- 
trict Judge was wrong in holding. that he 
had no jurisdiction io -hear. the appeal. 


-` t 


p e 


‘tary title. 
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This depends upon whether the objection 
that khata No. 3 was held by the appellants 
in'severalty involved a question of proprie- 
If it did then under ss. 111 and 
112 ef the Act the decision would be open 
to appealto the District Judge. If it did 
not, and merely involved a disputed ques- 
tion as to the method of partition or as to 
any right not amounting to a proprietary 
right, then no appeal would lie to the Dis- 
trict Judge. In support of: the appellants’ 
contention that the objection involved a 
question of proprietary title, certain deci- 
sions of this Oourt have been cited to us. 
Before considering them we will state our 
view of the matter, because we shall be 
able to show that with this view none of 
the decisions cited conflict. . 

An objection or application stating that 
the applicant or objector has a certain title 
in any local area only involves à question 
of proprietary title if that title is denied. 
In the present case, so far from it appearing 
that the appellants’ title to hold khata No. 3 
inseveralty was disputed, it would seem 
that their claim was admitted by the appli- 
cant. Atany rate the applicant did not 
pretend to have any interest in khata No. 3 
asa holder in severalty. We are, there- 
fore, prepared on this ground alone to hold 
that no question of proprietary title arose. 

It has, however, been argued that even 
if the objection had been disputed by any 
one, it would still not involve a question of 
proprietary title.. With this contention we 
do not concur. The expression “proprietary 
title”, in ouropinion, will include not only 
the title to be proprietor or co-sharer, but 
also any rights appurtenant to such a title. 
Primarily all the co-saarers ina mahal, ie. 
a unit under a separate engagement for 
the payment of land revenue, have a title 
to own and possess the mahal jointly. This 


title may give way to a title to hold. in: 


severagty different areas,1.e., khatas or pattis 
in the mahal. This is effected by what is 
called à private partition. The title aris- 
ing ‘under a private partition is none-the 
le-s a proprietary title, because it is acquir- 
ed without Government intervention, and is 
subjeet to the general liability of all co- 
sharers for the whole revenue of the mahal. 
Section 32 of the Land Revenue Act which 
e prescribes the registers to be included in 
the Record of Rights recognises in Agra 
three classes of persons having interest in a 
mahal. One class is the proprietors, an- 
other class is the holders of land revenue- 
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free, and a third class is tenants and persons 
cecupying land otherwise than as proprie- 
tors or cultivators. Sections 55 and 84 also 
Tecognise the co-shareis holding in several- 
ty. The right of a co-sharer to hold in 
severalty does, therefore, if disputed, in 
our opinion, involve a question of a pro- 
prietary title. 

A1! the decisions cited to us appear to be 
in conformity with this view. In Tulshi 
Rai v. Gaté Ram Rai (1) and in Muhammad 
Nasar Ullah Khan v. Muhammad Ishaq 
Khan (2),it was merely held that an objec- 
tion to give effect to a private partition, 
which was not disputed, was an objection to 
the method of partition and did not involve 
a question of proprietary title. In Ram 
Narain v. Jagan Nath (3), the objection was 
that there had been a private partiticn. 
Presumably this objection must have been 
contested, because the Partition Officer 
directed the objector to bring asuit in the 
Civil Court. Ifthe objection had not been 
resisted no question could have arisen. 
This decision, therefore, confirms our view 
that adisputed claim as to severalty land 
18a question of proprietary title. Again in 
Parsiddhan Rai v. Dhaneshar Rai (4) it 
was held that where there was a dispute 
as to the area and value of the land held 
in severalty, a question of proprietary title 
arose. This clearly was nota dispute as 
to method of partition merely. In conclu- 
sion, therefore, we hold that in this case the 
appellants did claim a right to hold in 
severalty a certain khata of the mahal which 
was to be partitioned, and that this was a 
claim of proprietary right butthatinasmuch 
asthis claim was not disputed, no question 
of proprietary title arose for decision by 
the Partition Officer. The realdispute was 
whether thisright of holding iu severalty 
should be ignoredin the partirion by invo- 
cation ofs, 125 of the Land Revenue Aot, 
and that dispute did not raisea question of 
proprietary title. 

We, therefore, hold, but on a different 
ground, thatthe District Judge was right 
in holding that appeal lay to him, and dis- 
miss this appeal with costs. 

ANA. Appeal dismissed 

(1) A. W. N. (1904) 225. 

(2) 6 Ind. Cas. 833; 7 A. L. J. 553; 32 A. 523, 

(3) 32 Ind. Cas. 184; 38 A. 115; 14 A. L. J. 23. 

(4) 86 Ind. Cas 1032; A L. R.1925 All. £18. 
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OUDH CHIEF COURT. 
ORIGINAL Suits Nos. 2 AND 3 or 1925. 
April 7,1927. 

Present: —Mr, Justice King. 

Rai KRISHNAPAL SINGH—PLAINTIEE 

à versus 
Thakurani Sri RAJ KUAR AND OTHERS 


—Derenpants.} 

Oudh Estates Act (I of 1869), ss. 11, 17, 23 (11)]— 
Gift of estate—Delivery of possession, necessity of— 
Succession-—Hindu.Law, applicability of —Primogeni- 
ture, when applies—Widow of taluqdar—Right to 
relinquish to next heir—Widow's right to transfer— 
Taluqdar's widow and Hindu widow compared— 
English Law—Doctrine of surrender by tenant for 
life, applicability of—Evidence Act (I of 1872}, s. 92 
—Oral evidence to prove gift deed fictitious, admis- 
sibility of—Hindu Law—Gift—Acceptance, necessity 


of—Widow—Surrender—Surrender to remote rever-. 


sioner with consent of next reversioner, validity of— 
Transfer of Property Act (IV of 1882), ss. 122, 129— 
Gift by Hindu—Acceptance and delivery of possession, 
necessity of—Gift by father to minor son—Delivery 
how made—Mutation of names, effect of—Crown 
Grants Act (XV of 1895), s.8, whether prevails over 
8, 22. Oudh Estates Act. 
' ‘Section 129 of the Transfer of Property Act which 
provides that nothing contained in s. 122. of the Act 
Shall be deemed to affect any rule of Hindu Law does 
not mean that s. 122 is inapplicable to Hindus. It only 
means that if there is anything in s. 122 which con; 
` flicts with Hindu Law, then the latter shall. prevail. 

[p. 302, col 2.] ss ' . 

Under Hindu Law also aeceptance by the donee 
is necessary for completing a gift. [ibid.] 

In the case ofa gift by a father to his minor son 
under his own guardianship, there is sufficient 
acceptance on the donee's behalf where the ‘donor, in 


his capacity as the donee's guardian, effects mutation’ 


of names. [p. 303, col. 1.] 

As Act 1 of 1869 lays down the conditions of 
a valid gift of "estate" property by a talugdar, no 
other conditions are necessary for the validity of such 
a gift. The validity of such a gift should be deter- 
mined with reference to the special provisions in 
Act [ of 1869 and without reference to the general 
provisions of Hindu Law or ofthe Transfer of Pro- 
perty Act. [ibid.] | 


Section 17 of Act I of 1869, requires both delivery 
of possession and registration in the case of gift of an 
estate. [p. 303, col. 2.) 

Ram Lal v. Jani Begam (1), dissented from. 

Mutation of names effected in the name of the donee 
PERI delivery of possession to the donee. [p. 303, 
col. 1. 

Statements made by a donor to the effect that a 
deed of gift executed by him was fictitious are 
inadmissible under s. 92 of the Evidence Act for the 
purpose of contradicting a term in the deed of gift 
that the donee has become absolute owner of the 
property gifted. [p. 305, col. 2.] 

Mariam Bibee v. Muhammad Ibrahim (2), distingu- 
ished. . 

Under s 22 (11) of the Oudh Estates Act where 2 
Hindu talugdar entered in List II and holding a 
primogeniture sanad dies, his estate devolves to his 
hair under the Hindu Law, where no special custom 
is proved and not by the rule of primogeniture. It 
is only whan there are two or more persons entitled 
undar the Hindu Law that thé seniority'of line or 
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. 
priority of birth have to be taken into account. [p. 
308, col. 2.] 

Brij Indar Bahadur Singh v. Ranee Janki Koer 
(3), Achal Ram v. Udai Partab Addiya Dat Singh 14), 
Ran  Bijai Bahadur Singh v. Jagatpal Singh (5), 
Bhai Narindar Bahadur Singh v.. Achal Ram (6), 
Balbhaddar Singh v. Sheo Narain Singh (7 , Jagdish 
Bahadur v. Sheo Partab Singh (8), Jagatpal Singh v. 
Jageshar Bakhsh Singh (9), Debi Bakhsh Singh v. 
Chandrabhan Singh (10) and Ghisa Singh v. Gajraj 
Singh (11), followed. 

Badri Narain Singh v. Harnam Kuar (12), ex- 
plained. 

The Crown Grants Act cannot be taken to mean 
that when the Crown has granfed an estate upon 
certain terms, then those terms are to hold good in 
perpetuity, and that the Crown is precluded from 
modifying those terms by subsequent legislation. 
Section 22 of Act I of 1869 did modify the rule of 
succession contained in the. sanads,and the Crown 
Grants Act has not the effect of reviving the terms o 
the sanads. [p. 310, col. 1.] ` 

Although under Hindu Law a widow may sur- 
reader her estate to the next reversioner and acceler- 
ate his succession, shẹ cannot relinquish her estate in 
favour- of a secondary male heir, merely with the 
consent of the nearest female heir, soas to acceler- 
ate the succession `of the former. [p. 310, cols. 1 & 2.] 

Janki v. Sundar Lal (13)and Chinnaswami Pillai 
v. Appaswami Pillai (14), distinguished. 

The position of a "talugdar's widow" is not 
identical with the position ofa "Hindu widow" and 
the incidents of the estate of a talugdar's widow are 
not governed by the rules of Hindu Law applicable to 
the estate of a Hindu widow, even though the talug- 
dar' widow may bea Hindu. The estate ofa taluq- 
dar's widow is created by Statute and is the same for 
all widows, irrespective of the personal law applic- 
able to persons oftheir religion or tribe and, the 
doctrine of acceleration of estate by surrender not 
being a principle applicable to all systems of law, a 
talugdar's widow cannot validly relinquish her estate, 
to the next heir on general principles of jurisprud- 
ence. [p. 311, col. 1.] 

The position of the reversioners to the estate of a 
talugdar's widow is essentially different from the 
position of a remainderman or reversioner in English 
Law and the doctrine of surrender bya tenant for 
life under English Law cannot, therefore, be applied 
to a talugdar's widow. [ibid.] 

Section 11 of the Act does not apply to talugdars' 
widows and as they are not expressly debarred from 
exercising powers of transfer, they may exercise such 
powers of transfer as are ordinarily exercisable by 
tenants for life. [ibid.] . 

Suit for declaring that a lease exgcuted 
by defendant No. 1 in favour of de- 
fendants Nos. 2to 7 (Original Suit No. 2) 
and a sale by her in favour of Rani Juggi 
Kumari (Original Suit No. 3) are invalid 
and not binding on the reversioners. 

Mr. A. P. Sen,for the Plaintiff. 

Messrs. Bisheshwar Nath and G. H. 
Thomas, for the Defendants. 

JUDGMENT.— Original Suits Nos. 2. 
and 3 of 1925 are closely connected, — . 

In Suit No. 2, the plaintiff Rai Krishnapal 
Singh, talugdar of Birapur (which is also 
known as Raipur Bichaur. claims to be the 
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- next reversioner to Lal Banketeshwar Baha- 


‘dur Singh, the last male owner of. the 


|... talaga of Oria Dih Jamtali, who was succeed- 


ed by his. widow Thakurain Sri Raj Kuar, 
defendant No. 1, who has only a life-interest. 
‘Fhe plaintiff prays fora declaration that 


' , a heritable and transferable perpetual lease 


. executed by, her on the~18th of January, 
1922, in favour of defendants Nos. 2 to 7, 
is ‘invalid and not -binding on the reversion- 
ers. . | : 

',. Similarly, in Suit No: 3 the same plaintiff 
seeks a declaration that another transfer 
made by the same lady, Thakurain Sri Raj 
‘Kuar, namely, a sale-deed executed by her 
-on the 26th of June; 1919, in favour of Rani 
Juggi Kumari, is invalid. and not binding 
on the reversioners. After the institution 
of the suit, Rani Juggi Kumari's estate was 
taken under the superintendence' of the 
Court of Wards, and the. Deputy Comniis- 
sioner of Partabgarh was brought upon 
the record as being in charge of her estate. 
During the pendency of the suit Rani 
Juggi Kumari died, leaving two minor 
sons and three minor daughters.’ As there 
was some doubt regarding the person 
entitled to the estate after Rani Juggi 
Kumari's death, the Oourt.of Wards retain- 
ed superintendence of the estate under s. 45 
of the U. P. Court of Wards Act, 1912, on 
behalfof the real owner whoever he might 
.be. Rani Juggi Kumari's two minor sons 
and three minor daughters have been im- 
pleaded as her legal representatives under 
the guardianship of certain persons appoint- 
ed as guardian ad litem. 

. As. the same points arise for determina- 
tion in -each ot these two suits, namely, 


. whether the plaintiff is the nextreveisioner to 


LalBanketeshwar Bahadur Singh and .whe- 
ther defendant No. 1, Sri Raj Kuar, iscompe- 
tent to make alienations.which are valid and 
binding upon thé reversioner, the two suits 
have been consolidated and tried together. 

"The flaintifi's case is that Diwan Harmang- 
al Singh was the talugdar of Oria Dih 
Jamatali his name being entered in Lists 
land II of-the Lists prepared unders. 8 of 


` -the Oudh Estates Act, 1869. After his death 


he was succeeded by his elder son Diwan 
Rudr Pratab Singh under s. 22 of the Act- On 
the 21st of August, 1896, Rudr Pratab Singh 
executed a‘deed of gift transferring the 
“whole taluga to his minor son, Lal Banke- 


teshwar-Bahadur Singh, whom I shall call. 


“Banketeshwar for short. The donor got 


the deed of gift registered and.put the 


.ed in 
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donee in possession and got mutation effect- 
the donee's name under the guar: 
dianship of his father the donor. Thus 
Banketeshwar became the absolute owner 
of the entire taluga... .  ' PY de Res 

. On the 5th of October, 1898, Banketesh war 
died leaving a widow: Thakurain Sri Raj 
Kuar, who is defendantNo. lin these suits, — 
She succeeded to. the ‘estate under s. 22, 
cl. (7), of the Act as owner for her lifetime 


only. Havinga mere life-estate, defend- 


ant No..l was not competent to make any 
aliénation of the estate. Hence the plaintiff 
prays for a declaration, that the sale-deed of 
the 26th June, 1926,and the perpetual lease of 
the 18th January, 1922, may be declared: 
invalid and not binding upon the rever- 
sioners to Banketeshwar, the last mule 
owner of the .taluga. Plaintiff claims to 
be the next reversioner, as being the nearest 
male agnate to Banketeshwar, according 
to the rule of lineal primogeniture, under ` 
s. 22,cl (10), as amended by Act IIL of 1910. 
Alternatively he claims to bethe next re- 
versioner under s. 22, cl. (11), as it stood 
before the commencement of Act III of 
1910, He also claims alternatively under a 
“custom of lineal primogeniture not ex- 
cluding females.” TN 
Defendants deny the plaintiff's claim to 
be the next reversioner, either, as being the 


nearest male agnate according to the rule 


of lineal primogeniture or on any other 
ground. They challenge the accuracy of 
the pedigree filed by the plaintiff in several . 
particulars which Iskall specify when dis- 
cussing the appropriate issue. 

'. Defendants admit that Rudr Pratab Singh 
executed à registered deed of gift dated the 
21st August, 1896,in favour of Banketeshwar, 
but they contend that this deed, of gift was 
fictitious, and that iv. was invalid, because 
it was not accepted by or on behalf of the 
donee, as required by s,122 of the Transfer 
of Property Act, and because no possession 
was delivered to the donee as required by 
8. 17 of the Oudh -Estates Act, 1869. They 
maintain also that, even. if the deed of 
gift be held to have conveyed a valid title 
to the donee, defendant No. 1, who is the 
donee's widow, . relinquished whateyer 
rights she may bave inherited from the 
dónee in favour of the donor by means of 
registered deed of relinquishment dated the 
13th of Apiil, 1901. Their case isthat, even, 
if Banketeshwar be held to have acquired 
a valid title as donee, bis father Rudr 
Pratab Singh would be the next reversioner 


[104 1.0. 1927] 


‘after thedeath of thé donee's: widow, def- - 
So when defendant No. -l 
relinquished her life-estate.(if indeed ehe . 


endant No. 1. 


had suchlife-estate) in favour ofthe next 


'reversioner, this relinquishment : operated : 
'asan acceleration of suecession and vested . 
“the absolute title in Rudr Pratab Singh. ' 


- -They contend, therefore, that Rudr Pratab 


‘Singh was the last male owner of the | 


i taluqa. ` WA 


Plaintiff" denies that this relinquishment 5 
could operatein the manner suggested by: 


'the defendant; ; 
On'the, 19th: April, 1901 


| “death, without having adopted `a son, Tha- 
kurain Sri Raj Kuar wasto become the 

. absolute owner of the estate. Rudr Pratab 
Singh died on the 11th of March, 1908, ‘and 
‘was succéeded by -his widow  Thakurain 
“Shahzad.Kuar in accordance with his Will. 
‘Shahzad Kuar died on the 16th of January, 
1918, without having made any adoption, 


_*and-was succeeded by defendant, No.1 in, 


-accordance with ihe: provisions of Rudr 
. " Pratab Singh's Will. iso defendant No:.1 
“claims to be holding the estate, not by 
inheritance from ‘her husband Banketesh- 
‘war, but asa legatee under her father-in- 
'Jaw's Will. This Will purports to give-her 


‘an absolute estate; therefore,she maintains * 


that"she'is entitled to make thé aliena- 
"tions which. are impedched in these suits. 
Defendant No. I is the principal contést- 
ing defendant. All the other defendants 


‘(transferees) support ‘her absolute title and. 


-adopt the same ‘pleas-and arguments. 

On these, pleadings the following issues 
“were framed :—,. 7. M MEM 
- 4. (a) Was the deed of giff «executed. by 
>>  * Diwan Rudr Pratab Singh in favour 


of: Banketeshwar Bahadur Singh : 


.. on the 21st August; 1896 valid, hav- 
"''' ing regard to the provisions < of 
7" $&;19?2ofthe Transfer- “of Property 
7 * * Aet, and s.17 of the Oudh Estates 
te. qs GET of 1886? (ion. 6v t au 
'.— (b Wasthe'deed of giftfictitious ? | 
* 9°" Did" Thakurain Sri Raj Kùar onthe 
= 13th of "April, 1901,/relinquish to 


;* Rudr ‘Pratab Singh.the estate’ in 


^ “question ?: . 
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i (that is only six '' 
days' after the execution of the deed of: 

-relinquishment) Rudr Pratab Singh made - 
-a Will in respectof his entire taluga giving - 

“a life-estate to his wife Thakurain Shahzad :: 
` Kuar, and giving her also authority to adopt b 
“a. son. In.the ‘event of Shahzad Kuars ` 


or otherwise. in the 


. 7.301 
;9, I so, -did this operate so as to acc- 
' '- elerate the’ succession of. Rudr 
c  Pratab Singh tothe estate ? 
: 4, — If the last male holder. of the.estáte 
' — was Banketeshwar Bahadur Singh, 
: then is the plaintiff entitled ag 


- sioner or otherwise to the estate. 


1869, as amended by .Act III of 
- 1910? nee 
(b) undercel. (11) of s.22 of Act Iof 
|. 1869? -> 
(c) under a custom of lineal primoge- 
i niture not excluding females? 
.5. Wasit within the power of Thaku- 


to execute the heritable and per- 
. petuallease dated theil8th January, 
19z2-(Suit No. 2) or :the salé-deed, 
dated the 26th June, 1919, (Suit 
. No. 3)? ND LM 
In Original Suit No. 4 of 1925 which. was 
brought by: the same plaintiff .. against 
‘Thakurain. Giraj Kuar (widow of Rajendra 
_Bahadur:Singh and owner of taluga, patti 
, Saifabad, hissa 11) and Rameshar, Prasad 
. Singh, the plaintiff : sought `; a declaration 
“that he was the next reversioner to that 
-taluga and that Rameshar Prasad Singh, 
-who had: been ‘adopted “by Gajraj: Kuar, 
‘has not been validly adopted. In that suit 
the plaintiff succeeded in establishing his 


' claim to the next reversioner but the” Court, . 


.held that- Rameshar Prasad Singh had. been 
-validly adopted. 2. "n 
As a result of the findingonthe question 
‘of adoption in Suit No. 4, defendant. No. 1 
-made an application asking that an addi- 
“tional issue should be framed in these suits 
.(Nos. 2 ànd.3) as to "whether. Rameshar 
Prasad Singh isthe duly adopted son : of 
Diwan Rajendra Bahadur Singh. My learn- 
-ed. predecessor on the 16th of August, 1926, 
‘granted the defendant's application , per- 
‘mitting her to add an additional plea éo her 
written statement,as folows:—  . 

“That the plaintiff cannot claim the e&tate 
ag the nearest male agnate or as reversioner 
presence ‘of: Diwan 
JRameshwar Prasad Singh, who is the duly 
adopted son . of Diwan. Rajendra -Bahadur 
Singh 5 x73 i T E 
|^. Plaintiff's . Counsel admitted. that if 


nearest. male agnate or as rever-. 


“rain Sri Raj Kuar, defendant No. 1,: 


under' el.(10) of s. 22 of Act I of - 


Rameshar -Prasad Singh is the duly adopted - 


-son-of. Rajendra. Bahadur Singh, then the 


plaintiff.cannot substantiate -hig claim. 


.The -plaintiff was, however, prepared io | 


... 802 
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‘challenge the finding regarding the adop- him-in possession over the entire property 


. tion in Suit. No. 4 and he was not precluded 


.from cballenging that finding by the rule 


- Of res judicata. 


Ata later date, however defendant No. 1 


withdrew her allegation regarding the vali- 


dity: of the adoption of Rameshar Prasad 
Singh. It would evidently have’ been 


- dangerous for her to admit the validity of 
‘the adoption, since even if the present 
` plaintiff fails to establish his case defend- 


ant No. 1 may find herself faced by a 


' suit. instituted by Rameshar Prasad Singh 
‘as next reversioner for a declaration that: 


any alienation made by her would not be 
binding upon the reversioners. In the face 


' of heradmission.of Remeshar Prasad Singh's 


adoption in these suits, she would be debar- 
red, from challenging his .adoption in any 
suit instituted by him. Defendant .No. 1 


"does not desire to fight the battles of Rame- 


"dity of his adoption. 


‘‘get up by any of the defendants. 


Shar Prasad Singh by upholding the vali- 
The result is that 
defendant No.l has now withdrawn the 
allegation that Rameshar Prasad Singh is 


‘ the adopted son of Rajendra Bahadur Singh, 


The other defendants adopt the same course, 
80 inthe present suits his adoption is not 
This 
means that there are no pleadings‘ remain- 
ing upon the ‘record which necessitate the 
retention or decision of ‘the issue regarding 


the validity of the alleged adoption of Rame- 


shar Prasad Singh. As stated in my order 


dated the 15th February, 1927, the trial of 


. these suits has proceeded on the understand- 
ing that thelines of Diwan Amar Singh 


and Diwan Zabar Singh, descendants of Jai 
Singh Rai, have become extinct. The addi- 


_ tional plea and theadditional issue added 


by order of the Court, dated 16th of August, 
1926, have been struck out. 

. Issue No. 1 (a). The deed of gift, which the 
defendant impeaches as invalid and ficti- 
tious, was executed by Rudr Pratab Singh 


“in fawour of Banketeshwar on the 21st of 


August, 1898. (Ex. 2). In this deed the donor 
after reciting that he is greatly involved in 
debt and is getting old and has been much 
worried with the work of estate manage- 
ment and desires to go on Some pilgrimage, 
proceeds as follows :— 

“Therefore, while in sound state of mind 
and body, without coercion or reluctance, 
out of my own free will and consent; after 
mature consideration, having made a gift of 
entire taluga. Oria Dih Jamtali......to Lal 


"Banketeshwar Bahadur. Singh my son, put 


of the taluga from the execution of this deed 
and withdrew my possession. Now Lal 
Banketeshwar Bahadur Singh has become 
-the absolute owner of the entire villages in - 
.tuluga Oria Dih Jamtali. Since Lal Banket- 
eshwar Bahadur Singh, aged ten years, is a 
minor, hence I shall remain his guardian 
until he becomes à major. As regards the. 
management of the estate, after completion 
of mutation of names, the Government 
-shall make proper arrangement through the 
Court of Wards. I shall not interfere in 
any way with the management of the estate." 

The donor also makes provision for the 
maintenance of certain relatives and for his 
own maintenance. 

The execution and attestation: of this deed 
of gift are not disputed, and its registration 
within the proper time is admitted. Un- 
doubtedly the deed does purport to convey 
an absolute titleto the donee, and it is for 


the defendants to show that it is invalid or m 


fictitious. 

The first point on which the validity of 
the deed is challenged is. that there has 
been no acceptance by or on behalf of the 
donee, as required by s. 122 of the Trans- 
fer of Property Act. Section 129 ‘of that 
Act shows that nothing contained in s. 122 


' shall be deemed to affect any rule of Hindu 


Law. f'orthis reason it is argued, on be- 
half of the plaintiff, that acceptance is un- 
necessary. Ido not agree with this view. 
It is true that nothing in s. 122 shall be 
deemed to affect any rule óf Hindu Law, but 
that does not mean that s. 122 does not 
-apply to Hindus: I think it only means 
that, ifthere is anything in s. 122 which 
conflicts with any rule of Hindu Law, then 
the latter shall prevail. In the present 
instance there is no such conflict, as, under 
Hindu Law also, acceptance by the donee is 
necessary for completing a gift. "A gift" 
according to the Mitakshara “consists in 
the relinquishment of óne's own right and 
the creation ofthe rights of another. The 
creation of another man's rights is com- 
pleted on that other's acceptance of the gift, 
but not otherwise......... In the case of land, 
as there-can be no corporeal acceptance 
without enjoyment of the produce, it must 
be accompanied by some little possession, 
otherwise the gift is not complete” (See 
Mitakshara Oh: III, ss.5 and 6, quoted in 
Mulla's Hindu Law, Sth Edn. page 358). 

It is no doubt arguable that neither s. 122, 
Transfer of Property Act nor the donor's 

- 5 ey 
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personallaw of gifts applies to the case of 
a gift of "estate" property by & talukdar 
or his heir. 


property by such a person, in ss. 16 and 17 
of the Act, as it -stood at that time. .Sec- 
tion 17 requires all such transfers to be 
made by-written instrument signed by the 
transferor and attested by two or more wit- 
nesses. Section l7 further requires a gift 
“to be made by an instrument registered 
within one month from the date of its ex- 
ecution, and requires that the gift be followed 
by delivery of possession within six months. 
Personally, I am inclined to hold that as 
Aet I of 1869 itself lays down the conditions 
of a valid gift of "estate" property by a 
talugdar, no other conditions are necessary , 
- for the validity of such a gift. Special laws 
override general laws. In my opinion, the 


validity of the gift should be determin-: 


éd with reference to the special provi- 
sions in Act I of 1669 and without 
'reference to the general provisions of 
Hindu Law or.of the Transfer of Property 
Act, The question is, however, of small 
importance, since it seems clear enough that 
the gift was accepted on.behalf of the” 
donee. Soon after executing the deed of 
gift, the ‘donor made an application ‘for 
mutation of names in favour .of the donee, 
and mutation was accordingly effected, in 
all the khewats concerned, in the name of 
the donee, under the guardianship of his 
father, under the mutation order dated the 
23rd January, 1897. In my opinion, when 
Rudr Pratab Singh, in his capacity «as the 
.donee's guardian, got mutation effected in 
-the name of the donee Banketeshwar, under 
. his own guardianship, this, constituted a 
valid acceptance of the gift on the donee's 
behalf. It is difficult to see in what other 
manner the gift could have been accepted 
on the donee's behalf, since the donor was 
the donee’s natural guardian and the only 
person who could properly accept the gift 
on his son’s behalf. 2 ics 


The next question is whether the require- 
ments of s. 17 of Act I of 1869 have been 
satisfied. The defendants contend that- 
there has been: no delivery of possession as 
required by &. 17, Relying upon the ruling 


of the Judicial Oommissioner's Court in the - 


.eage of Ram Lal v. Jani Begam (1), the 
plaintiff argues that 8. 17 only requires 
either delivery òf possession or else regis- 


..(0209,024, . - 
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“Act I of of 1869 expressly lays ; 
down the requirements of a gift of such ` 


o .. 508 
tration, but-not both. Itis true that this * 
view has been taken of the meaning of s. 17 
in the decision quoted, but I very much 
doubt whether it is correct. It appears “to 


m 


me that the language of s 17, construed in 


its ordinary and natural sense, means that . 


‘both delivery of possession and registration 


areessential Here again the point appears 
to me of small importance in the present 
case, since there is ample evidence of ‘the 
delivery of possession. : 

I have already referred to the fact that 
the donor got mutation of names effected in 
the name. of the donee under his guardian- 
ship, and.this fact of itself implies that he 
had delivered possession to the donee, since 
8.34 of the U. P. Land Revenue Act only 
requires mutation to be effected in the 
ease of & person obtaining possession by 
succession or transfer, ` 1 2 

It is also expressly stated in the deed of 
gift itself that the donor has put the donee 
in possession overthe éntire property, and: 


has withdrawn his own possession... This. . 


recital cannot be ignored. 

.Moreover, after mutation had been effect- 
ed in the donee's name, the donor in every 
way treated the donee as being; the real 
owner of the estate. Rent receipts were 
given in the donee's name. All the litiga- 
tion concerning the estate was conducted in 
the donee’s name. , Ejectment notices were 
issued in the donee’s name. Exhibit 76 isa 
plaint. in a suit instituted on the 13th De ` 
cember, 1%97, for the purpose of contesting. 


“a notice of ejectment issued in- the donee's. 


name. Exhibit 77 is the written statement”. 
signed by, Rudr Pratab Singh as guardian 
of the donee. Exhibits 80 to 106 show that 


-there were many similar ‘suits in ‘the 


Revenue Courts conducted 
war's name, ` l 

Two suits had been instituted by one 
Ganesh Prasad in 1895 against Rudr Pratab 
Singh for the récovery of loans secured by 
hypothecation bonds. After the degd of 


in Banketesh- 


‘gift had been executed in Banketeshwar's' 


name, arid mutation had, been effected in his 
favour, he was impleaded in these suits; 
Exhibits 111 and 117 are applieations made 
by Rudr. Pratab Singh for permission to 
compromise - the suits: oh behalf of the 
minor. This very [clearly shows that ` 
Rudr Pratab Singh regarded his minor 
son as, the real owner 'and himself 
merely as the guardian. i ; 

Then again we have the correspond- 


“once "with the Court. of Wards, The 


: defendants! own- ease ‘is that _Rudr Pratab 
Singh gifted or pretended to gift the proper- . 
"twto his minor son in order that the Court of. 
‘Wards should take the estate under its. 


superintendence, and so save it from being 


“overwhelmed by indebtedness. We have not . 


" got the first application made by Rudr 


ois reasons why the estate should be. 


s 6 to À LC 
i e. and that certainly the debts could. 


-hot be paid off before the minor attains 


'- ‘pelling’som 
Apparently 


‘given in the minor's name 


ratab Singh, but obviously he must have 
A eR to the Court of Wards that he 
had gifted the estate tc his minor son, and 
must have asked the Oourt of Wards to take 
thè- estate under its superintendence on 


- ‘behalf of the donee. Exhibit A-8 is a letter - 


‘om the Deputy Commissioner to Rudr 
shes Singh dated the7th September, 1897, 
Rudr Pratab Singh to appear and 


g À l 
‘ta der the superintendence of the 
Cant of Wards. Exhibit A10 is another, 


` Jetter, dated the 20th December, 1897, from 


th uty Commissioner to _Rudr Pratab 
eh rag ‘that it would take at least 
pay off the debts out of. the net 


ice. within ten. years without 
e villages worth about Re. 50,000. 
Rudr Pu Singh youd 'not 

sent to the sale of any villages, so 
nae the Court of Wards refused to 
‘take over the estate,. but ‘they evidently 
"believed on representations made by Rudr 


majority, 


Pratab Singh that the minor donee was the. 
. real owner of the estate. . 
.' Plaintiff's ` 


witnesses 
IP. W. No. 3) and Nakched Lal (P. y No.4) 
"rove t t only were' receipts for rent 
prove that no , (as appears from 
ts which have lisan ae pue 
: tthe siahas and. k ataunis oft G 
aui were "prepared in Banketshwars 
name. : The plaintiff. summoned the siashas 
ian khataunis of the years in question from 
defendant No. 1, who failed to produce 
them, on the allegation that they used to 


many receip 


; : þe k8pt in a certain room which collapsed 


during the heavy rainsin 1312 Fasli, and 


: “that all the papers were 80 damaged by rain 


E ant. estate Q 
-. period .; were 


‘pe natural, consi 


water. that the remains were not worth 


a documents relating to this 
so completely ae toyed 
*ag ‘defendants: make out. In any 
TUS no reason to. disbelieve the 'evi- 


dence of P. Ws. Nos.3 and 4 to the effect that 


all the estate papers were maintained in the. 


name of Banketeshwar. This would only 
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Rachhpal Singh. 


I.doubt whether the import-. 


dering that all receipts 
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were given-in his name, and all revenue 
litigation, etc., was carried. on in his name. 
I think it has been fully proved that the 
donee was put in possession of the. estate. 
In fact I donot see what more could have 
been done to complete the delivery of pos- 
session. I findthat the gift was not invalid 
on the grounds alleged by the defendants. 
Issue No. 1 (b).. Onmy finding that the 
gift by Rudr Pratab Singh infavour of his. 
son Banketeshwar was valid, every legal re- . 
'quirement of a valid gift having been fully . 
satisfied, the next question is whether the 
-defendants can prove-the gift to have been 
‘fictitious. Their ease is that the donor 


"never intended to make a real gift but only 


“a sham gift. This position is obviously 


, very difficult, if not impossible, to establish. 


"The defendanísrely on certain statements ' 
ofthe parties or their representatives and 
on the conduct of the parties or their repre- 
sentatives. Fe 

I have already pointéd out that during. 
the donee’s lifetime the donor never did or 
said anything to suggest that the gift was 
fietitious. On the contrary all his acts and 


, Statements tend to show that he intended to 


make a real gift.: But’ when the minor 
donee died on the 5th of October, 1899, it 
became convenient to the donor to ignore 
‘the gift and to claim that he remained’ all 
along owner of the estate. Defendant No. 1,- 
the widowand legal representative of the 
donee, was living iii her father-in law's 
house She was very young and: was on 
good terms both with him and with her 
mothef-in-law. Naturally, therefore, she 
did not wish to set up any rights by in- 
heritance from her deceased husband in 
defiance of her - father-in-law’s wishes. - 
Rudr Pratab Sing accordingly made an ap- 
plication for mutation of names (Ex. A. 160) 
stating that he had executed adeed of gift in 


‘favour of his son “out: of policy” in order 


that the property should be placed under 
the superintendence of the Court of Wards, 
but in fact, he, the applicant, remained in 
possession as owner of the estate. He 
did not claim mutation as heir of his son; 


-but claimed that his son's name had. 


been entered fietitiously and that he, the 
applicant, was and always had been the 
owner and in possession as such. Noone 
contested the application,. and the appli- 
cant was’ no doubt in defacto possession 
of the estate; so mutation was effected in 


-his name. After this Rudr Pratab Singh did 
‘undoubtedly claim and exercise full pro- 


i 


t 
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.prietary rights with the consent of Sri Raj, 
.Kuar and theother members of the family. 
Nevertheless, in certain litigations the 
title of Rudr Pratab Singh was challeng- 
ed on the ground that he had gifted the 
property to his son and that Sri Raj 
Kuar was,therefore, the rightful owner. 
In order to put an end to such objec- 
tions, Rudr Pratab Singh got Sri Raj 
Kuar to execute a deed of relinquishment 
(Ex: A 3) on the 13th of April, 1901. In 
this deed Sri Raj Kuar clearly stated that 
her father-in-law had executed a register- 
ed deed of gift fictitioulsy in favour of 
her husband, although in fact after the 
execution of that deed he had himself 
remained in proprietary possession of the 
taiuga. She declares that she has no 
rights by inheritance from her husband, 
but as doubts have arisen she executes the 
deed) relinquishing absolutely any rights 
which may be considered to have accrued to 
her by reason of the deed of gift. . 

. In two suits, namely, the suit of Rudr 
Pratab Singh v. Tasliman Bibi & J. S. 
Wright (Exs. A-163 to A-169) and the suit 
of Rudr Pratab Singh v. Chandika Pande 
(Ex. A-170) the plaintiffs title to the 
estate was challenged by reason of the 
deed of gift in favour of his son, but 
the Courts held that the plaintiff had a 
valid title. The ground of their decision 
was not that the deed of gift was fictitious 
but rather that, whether the gift was valid 
.or not, Sri Raj Kuar had in any case re- 
linquished her rights to the plaintiff, so 
no third party could set up her fights as 
against the plaintiff. Rudr Pratab Singh 


was summoned as a witnessin Tasliman.. 


Bibi’s case, and his statement (Ex. 165) 
is to the effect that he made a fictitious 


deed of. gift in favour of his minor son but . 
he eontinued to deal withthe property as. 


ifit were his own. 

Then we have the Willexecuted by Rudr 
Pratab Singh on the 19th April, 1901, 
(Ex. A-4). 
he;executed a fictitious deed of gift in the 


name of his sonin order to have the estate, 


put under Court of Wards, but in fact 
he remained proprietor and possessor as 
before. 

Exhibit A-5 shows that Rudr Pratab Singh 
made a gift of certain villages to Sri Raj 
Kuar on the 20th July, 1904, and this 
shows that Sri Raj Kuar admitted the 
eee title by accepting the gift from 

im, zc . 


20 


In this Will also he states that. 


.owner of the taluga. 
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I am doubtful in the first place whether" 
Rudr Pratab Singh, or any person claiming 
through him, ean even be heard toallege 
that he did not intend: to make a real 
gift but only intended to make a sham 
gift. The defendants’ case is that *Rudr 
Pratab Singh intended to make a sham . 
gift for the purpose, primarily, of deceiving 


the Court of Wards and incidentally,. of. . 


deceiving any other person who might have 
dealings with the estate. In other words, 
Rudr Pratap Singh claims to have had a 
fraudulent or, at least, deceitful intention. 
The maxim nemo .allegans turpitudinem 
suam est audiendus seems to be applicable. 
The donor. or his representatives cannot be 
allowed to tske advantage of his own 
wrong doing. It is à fundamental principle 
that “no man is allowed to take advant- 
age of his own wrong; far less of his 
wrong intention which is not expressed"— 
See: Broom's: Legal Maxims, 9th - Edn, 
page 201. Itsuited Rudr Pratab Singh after 
hisson's death to ignore the gift and. to treat 
it asa nullity by declaring that he had no 
intention of making a real gift, but only 
& sham gift. Obviously this .deceitful 
intention was not expressed in the deed of 
giftitself even if it existed in his own 
consciousness. I think he cannot be allowed. 
to takeadvantage of his wrong - intention 
which was not expressed,and thus torevoke 
his own gift. "E "E 
Then -the question arises.. whether - any. 
evidenee is admissible, in face of the: pro-. 
visions ofs. 92 of theIndian Evidence Act 
for the purpose of contradicting or varying: 
the terms of the deed of gift. | Obviously-no 
evidence of any oralagreement or ofany. 
statement is admissible for the purpose. 
mentioned. For that.reason I think the 
statements made by Rudr Partab Singh 
in his applieation for mutation and in his 
evidence in Tasliman Bibi's case, and in’ 
his Will, and the statements made by Sri. 
Raj Kuar in her deed of relinquishment 
to the effect that the deed of gift was ficti-, 
tious, are inadmissible for proving that 
the gift wasa sham. These statements 
are relied upon for contradicting the terms. 
of the deed of gift. For ‘instance wben: 
the donorstates in the deed of gift that the’ 
donee has become the absolute owner of the 
taluga, the defendants would have us be- 
lieve on the strength of the statements: 
mentioned, that the donor only intended. 
that the donee should become the apparent 
Such evidence 
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AD BSBIS to me to be expressly excluded by s. 


: It is open to argument, however, whether 
the conduct of, partiés cannot: be consider- 
ed for the purpose of determining the real 
nature of the transaction and the real in- 

. tention. of the parties. In certain cases it 
has been held that the subsequent conduct 


`- -of the parties and the surrounding circum- 


stances may be considered for the pur- 
pose ofshowing that a transaction is not 
what it appears to be, for instance for 
proving that an apparent sale was in re- 
ality a gift or for proving that an apparent 
. sale wasin reality a mortgage. The de- 
fendants haverelied upon certain remarks 
by Mr. Justice Mukerji in the case of 


Mariam Bibee v. Muhammad Ibrahim «(2).- 


In.that case a Muhammadan father was 
alleged to have made certain oral gifts in 
favour of his son and the question was 
whether the gifts were genuine or fictitious. 

. The learned Judgeremarked :— 

. . “In theease of a transfer for considera- 
tion where the question arises whether 
the ostensible purchaser is also the real 

- purchaser, it is possible to apply the fami- 
liar test, usually conclusive in this class of 
cases, namely, what is the source of the 
purchase-mohey. Ina caseof gift, however, 
when it isalleged that the transaction was 
fictitious, this test naturally fails, and we 
have to rely upon other aspects of the 

` matter, namely, the surrounding circum- 

stance contemporaneous with the gift and 
the subsequent conduet of the parties con- 

cerned,” ey . 


. ‘He found that there was no reasonable . 


motive for the alleged gifts, and in view 
of .all the circumstances of that case there 


were -no real gifts. It must be noted that: 


-in that case the alleged gifts were oral 
: gifts, hence s. 92 of the Evidence Act had 

no applieation, and even the statements 
of the parties could be taken -into con- 
sideratfon. In the present case, I think only 
‘the’ conduct of the parties, at most, can 
be taken into , consideration’ and, in my 


opinion,their conduct falls far short of prov-: 


ing that Rudr Pratab Singh never intend- 
ed to make a real gift. L should arrive 
at the same conclusion even if it were 


"^ held that all thestatements made by Rudr 


"Pràtab Singh and Sri Raj Kuar were also 
admissible in evidence. In.my opinion, 


even ifthe whole of the evidence relied 


42) 48 ind, Cas 561; 28 C. L. J. 308.24 p. 357. ` 
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upon by the defendants istreated as ad- 
missible, it only shows that Rudr Pratab 
Singh foundit convenient to ignore the 
gift and to treat it as fictitious after the 
donee's death. Hisstatements that the gift 
was fictitious are obviously self-interested. 
-There is absolutely no evidence to show that 
Rudr Pratab Singh, at the time of the gift, 
or at any time up to the donee’s death which 
occurred about three years later, had any : 
intention of making a fictitious gift or of 
treating the gift as if it were fictitious. 
He had a clear motive for making a real 
gift. .It isthe defendants’ own case that 
the gift was made in order that the property 
should be taken under the Court of Wards 
on behalf of the minor donee, so, in my 
opinion, the donor must be taken to have 
meant what he said in his deed of gift. ' 
He intended to transfer the property to 
his son. All his statements and all his 
acts during the donee’s lifetime go to 
support the same view. I think the de- 
fendants have etirely failed to prove thé 
deed of gift to be fictitious. ; 
Ifind both parts of this issue against 


| the defendants. 


Issues Nos. 2 and 3. As the result of my 
finding that the gift was valid and passed 
a legal title to the donee Banketeshwar, it 
follows that on thedonee's death his widow, 
Sri Raj Kuar was entitled to succeed to 
the estate under s. 22,-cl. (7)of the Act. The 
legal title to the estate vested in her by 
inheritance although she is not strictly. 
speaking, an “heir” within themeaning of the 


` Act. 


On the 13th of April, 1901, she executed 
a registered- deed ^ of relinquishment 
(Ex..A3). In this deed she recites the 
fact that her father-in-law, Rudr Pratab. ' 
Singh, had executed a registered deed of 


.gift ofthe taluga fictitiously in favour of 


her husband, although in fact, after the. 
execution of that deed, Rudr Pratab Singh 
himself. remained in proprietary possession. 
She goes on to say that, although she 
herself claims no title to the estate by 
inheritance from her husband, nevertheless 
certain persons have disputed Rudr Pratab 
Singh’s title on account of the execution 
of the deed of gift. Therefore, she -ex- 


' ecutes this deed of relinquishment: declar- 
‘ing that the deed of gift in the name of her’ 


husband was merely fictitious, and that she 
has no. right in the said taluga, but for the 
purpose of removing doubtsand controver-^ 


' sies she hereby relinquishes absolutely that. 


- 
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proprietary right which may be éonsidered 
to have legally accrued to her on accountof 
the deed of gift and mutation of name in 
her husband's favour. . She expressly states 
that she relinquishes her rights in favour of 
her fatherin-law. | NET 

The defendants' case is that Rudr Pratab 
Singh was the next reversioner and that tho: 
effect of this deed of relinquishment was to 
atcelerate his succession to the estate and 
to vest in him a full proprietary title. 

The plaintiff denies that Rudr Pratab 
Singh was the next reversioner. and denies 
that a widow, who succeeds to an estate 
under s. 22, cl. (7) (whom I call a *talugdar's 
widow"), is empowered to relinquish her in- 
terests. Ifshe does purport to relinquish 
her interests, even to the next reversioner, 
then: he denies that such relinquishment 
will operate to accelerate succession. 

I will first take up the question whether 
Rudr Pratab Singh was the next reversioner 
in the year 1901. This question is not 
free from difficulty. If Sri Raj Kuar had 
died in 1901, succession to the estate would 
-have been governed by s. 22, cl, (11), that is 

. the estate would have descended ‘to such 
persons as would have been entitled to 
succeed tothe estate under. the ordinary: 
law to which persons of “the .religion 
and tribe of the talugdar or his heir are 
‘subject, : 

Now the question is whether in this case 
the expression "ordinary law" means the 
Hindu Law of the Mitakshara School (modi-. 
fied by such. custom as might be proved 
applicable) or whether it means that the 
tsrms of the talugdari sanad can be resorted 
to for the purpose of determining succes- 
sion. Nospecial custom has been proved 
in this case,so the -only question is whe- 
ther the terms of the sanad are applicable 
as modifying the ordinary Hindu Law. 
Under Hindu Law, Banketesh war's mother 


Shahzad Kuar should be the next heir. 


This is admitted. But the defendants argue 
that the mother is excluded in favour 
of the father Rudr Pratab Singh by terms 
. of the primogeniture sanad. -Ít is admit- 
ted that Harmangal Singh received a 
sanad in the primogeniture form.. This. 
sanad. contains a condition that in theevent- 
of the grantee dying intestate, or of 'any. 
of his .successors dying intestate, the estate _ 
shall descend to the nearest male heir 


according to the rule of primogeniture, ` 
If the terms of the sanad are applicable, ` 


then, -no-doubt, the mother would ba ex: 
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cluded in favour of the father, since female 
heirs are’ altogether excluded. So ‘the 
question whether the: father or the nfother 
was the next -heir depends upon whether 
succession was governed by the primogeni- 


‘ture sanador by Hindu Law. Harmangal 


Singh was a talugdar entered-in List II 


and holding a primogeniture sanad. The , 


rule of succession in such.íalugas, under 
s. 22 (11), has been the subject of many 
Privy Council decisions. .. mE 

The leading case on this point is the 
case of Brij Indar Bahadur Singh v. Ranee 
Janki Koer (3). This was a suit relating 
to succession to the estate ofa talugdar 
enteredin List II holding a primogeniture 
sanad. Their Lordships. of the Privy 


‘Council very clearly laid down that: the 


limitation in the sanad was wholly super- 
seded by Act I of 1863, and that the rights 
of the parties claiming by descent must 
be governed by the provisions of s. 22 of 
Act. With reference to cl. (11) of 
5. 22 they observe: Ps 

"In the absence of any special custom 
applicable to the particular tribe or family 
to which.kabalas belonged, the ordinary law - 
applicable to persons of her ‘religion and 
tribe is the Mitakshara." : . M 

As herdaughter was her heir according 
to Mitakshara Law the daughter was found 
to be entitled to succeed under s. 22,cl. (11). 
If the terms of the primogeniture sanad 
had been applicable then, of course, the 
daughter could not have succeeded. | | 

This ruling which was delivered in 1877 
has been followed expressly or tacitly in a. 


long series of decisions.; We may refer’ -` 
Ram  v.Udai . 


next to the case of Achal | 
Partab Addiya Dat Singh(£) decided by the 
Privy Council in 1883. This was alsoa 
case, of a List II  talugdar holding 
a primogeniture sanad. It was held that 
where a íalugdar's name was entered in 
the second, but not in the third of the Lists 
maintained underthe Act, the estate, although 
it was to descend to a single heir, was 


“not to be considered as passing accord- 


ing to therules of lineal primogeniture. The: 
terms of. the primogeniture sanad were 
ignored although the -sanad had been reli- 
ed upon. D TN 
. The'same view was again taken by- 
(3)51.A. L;1 O.L. R. 318; 38er.P. O.J. 763; . 
Bald 148: Rafique and Jackson's P. O. No. 48; 3 Suth, 
. 0. J. 474 (P. C.) ^ . 
Py 11 I. à 51; 10 C. 511; 8 Ind; Jur. 272; 4 Sar. P, 
O. J. 507; Rafique and Jackson's.P. O, No. 77; 5 Ind, 


Dee, (N. 5.) 842 (P, O.) -. ; 


` 
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the -Privy Councilin case of Ran Bijai 
Bahadur Singh v. Jagatpal Singh (5), the 
first Pasrathpur case, decided iu 1890. This 
was also a case ofa List II talugdar hold- 
ing a primogeniture sanad. Their Lord- 


ships referred to the condition of the grant. 


that ib. should descend tothe nearest male 


heir under the ruleof primogeniture, but - 


(following the leading case mentioned 
above) they held that according to cl. (11) 
of 8.22 the estate descended to the heir 
according to Hindu Law. In that case it 
was the mother who was the heir. Accord- 
ing to the plaintiff it was the mother in the 
present case also who was the heir. Bet- 
ween collaterals proximity of degree pre- 
valled over seniority of line. The terms of 


the sanad were not resorted to for determin- . 


- ing. the heir under the ordinary law. 


' Then we have the case of Bhai Narindar 
Bahadur Singh v. Achal Ram (6), decided 
by the Privy Council in 1893. This is also 
a case of a List II talugdar holding a 
primogeniture sanad. Here | again, it was 
held that the estate descends to a single 
heir but not necessarily by the ruleof lineal 
primogeniture, If a custom of succession by 
lineal primogeniture were proved then, no 
doubt, it could be applied in modification of 
theordinary law, but there is no suggestion 
that the terms of the sanad, could be appli- 
ed in modification of the ordinary law. 


Next, we have the Gaura case, Balbhad- 
dar Singh v. Sheo Narain Singh (7), which 
was decided by the Privy Council in 1893. 
This was also a case ofa List II talugdar 
holding & primogeniture. sanad. Their 
Lordships held that as the talugdar was 
entered in List II and notin List III, the 
single heir is, in the absence of any 
family custom to the contrary, to be as- 


certained by the rules of the Hindu Com- . 


mon Law. The heir was thus determined 
by proximity of degree instead of by 
seniority of line. This means that the 
rüles of Hindu Law are to take effect not- 


withstanding the terms of the primogeni-. 


ture sanad. 


Then we have the case of Jagdish Baha- . 


(5) 18 C. 111; 171A. 173; $Sar, P. O. J. 590; 
Rafique and Jackson's P. O. No.-120; 9 Ind. Dec. 
(s. 8.) 14 (P. O). y 
(6) 200. 649: 20 I. A. 77; 6 Sar. P. O. J. 310; 17 Ind. 
Jur. 319; Rafique and Jackson's P. C. No. 128; 10 Ind. 
Dec.(N.8)438(P; OC). .' 

7) 27 C. 344; 2 O. O. 372; 26 I. 4.194; 7 Sar. P. C. 


gq 625; 14 Ind. Dec. (N. &.) 227 (P. C.) 
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dur v. Sheo Partab Singh (8), decided by 
the Privy Council in 1901. This also rela- 
tes toa List II taluqdar holding a primo- 
geniture sanad. Here again the terms of 
the primogeniture sanad were disregarded 
and the single heir was determined accord- 
ing to the rules of Hindu Law. 

Then we have the case of Jagatpal Singh 
v. Jageshar Bakhsh Singh (9) known as the 
second Dasrathpur case decided by the Privy 
Councilin 1902. This case relates to a List 
II talugdar holding a primogeniture sanad, 
but the heir was determined not by the 
rule of lineal primogeniture, but according 
to the rules of Hindu Law. It is only when 
there are twoor more persons entitled to 
succeed under Hindu Law that seniority of 
line or priority of birth have to be taken 
into account for determining the single 
heir. 

The case of Debi Bakhsh Singh v. Chandra- 
bhan Singh(10), decided by the Privy Council 
in 1910 relates to a List V talugdar holding 
a primogeniture sanad, In that case a 
distinction was made between taluqdars in 
List II and those in Lists III or V. Inthe 
case ofa list V taluqdar it was: held that 
the terms of the sanad were applicable for 
determining the heir under s. 22 cl, (11). 
This decision is in no way inconsistent with 
the view taken in the previous rulings 
referred to that in the case of List II taluq- 
dars the terms of the sanad had been super- 
Seded by the Act. The distinction between 
List II talugdars and talugqdars in Lists III 
and V was clearly emphasized. : 

The law on this point has been elaborately 
discussed by the Bench of the Judicial 
Commissioner's Court in the case of Ghisa 
Singh v. Gajraj Singh (11). After quoting 
and discussing allthe important rulings 
on this point they remark at page 316:* 

"In the first place we have the fact that 
a series of decisions of the Court of ultimate 
resort has laid down definitely the proposi- 
tion that in the case of List II estates the 
terms of the sanad cannot affect the rule of 
succession on the ground that the limita- 
tions contained in the sanad had been 


wholly superseded by the Act. This 
(8) 28 I. A. 100; 23 A. 369: 5 C. W. N. 602; 11 M. L. 
J. 178; 3 Bom. L. R. 298; 8 Sar. P. C. J. 19 (P. O). 4 
(9) 25 A. 143; 7 O. W. N. 209; 30 1. A. 27; 8 Sar. P.. 
C. J. 367 (P. C.). ~ 
(10) 7 Ind. Cas. 724; 13 O. O. 316; 14 O. W. N. 1010; 
12 C. L. J. 303; 8 M. L. T. 273; (1910) M. W. N. 643; 7 
A. L. J. 1122; 12 Bom. L. R. 1015; 20 M. L. J. 917; 32 


A. 599; 37 I. A. 168 (P. 


0). f 
(11) 33 Ind. Cas. 371: 18 O. O. 289; 30. L. J. 45. - 
-*Pago of 18 O., C.—(Ed.) ? 


[104 1. O. 1927] 


proposition which was first laid down in 
the year 1877 has been acted upon ever 
sincé and we feel bound to abide by the 
principle which is embodied in the legal 
maxim ‘stare decisis’ ". 

The defendant relies very strongly upon 
the recert ruling of the Privy Council in 
the case of Badri Narain Singh v.. Harnam 
Kuar (12), decided in 1922. This was -a 
cAse of a List IV talugdar holding a primo- 
geniture sanad. Inthat case it was held that 
where s: 23 is applicable the situation 
governing the succession has to be found 
apartfromthe Statute, that is, in the ordinary 
law applicable as if Act I of 1869 had not 
been passed. It was further held that the 
words "ordinary law” in s. 23 did not mere- 
]y mean the personal law of the intestate's 
tribe or religion uncontrolled by custom 
or Act of the Indian Legislature. These 
words would include not only custom but 
also the sanad where the sanad contains the 
tules of succession which is enforceable by 
Statute. The contention of the defendants 
is that the effect of this decision is to over- 
rule all the long series of decisions referred 
to above in which it has been held. that the 
terms of the sanad are nct applicable for de- 
termining the single heir to a List II estate 
under s. 22, cl. (11). It must be admitted that 
the language adopted by their Lordships of 
the Privy Council in this judgment goes far 
tosupport the defendants’ contention. Itis 
true that they were construing the language 
of s, 23 and not the language ofs. 22, el. 
(11), but their Lordships themselves pointed 
out that the terms of s.23 are precisely 
similar to those ofs. 22, cl. (11), and they 
see no sufficient reason for giving to them 
a differentconstruction. They came to the con- 
clusion that in s. 23 the expression "ordinary 
law" wouldinelude not only custom but also 
a sanad, where the sanad contains a rule of 
succession. If “ordinary law" ins. 23 is to be 
interpreted in this sense, then it would 
seem to follow that the same words in s. 22 
cl. (11) are to be interpreted in the same 
sense. Moreover their Lordships refer to 
the dictum of Sir Barnes Peacock in Brij 
Indar Bahadur Singh v. Ranee Janki Koer 
` (3) that the limitation in the sanad was. 
wholly superseded'by Act I of 18:9 and that 
the rights ofthe parties claiming by des- 
cent must be governed by the provisions of 


(12) 68 Ind. Oas. 1000; 25 O. C. 313; 9 O. L, J. 428; 
A.I. R. 1922 P. O. 289; 44 A. 419; 31 M. L. T. 195; 27 
O. W. N. 129; 21 A. L. J. 13; 9 O. & A.L. R, 49; 44 
M. L. J. 357; 37 ©. L. J. 306; 49 I. A. 276 (P. O.). 
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s. 22 of that Act, but they goon to point: 
out that in that case the contest was between 
two persons neither of whom could «claim 
under the sanad and remark: , 

“This being so, the case is no authority 
for the view that the effect of s. 22, cf. (X1) or 
ofs. 23 ofthe Act, was wholly to destroy the 
rules of succession laid down under sanads 
which had been so recently granted.” 

As their Lordships have not expressly 
overruled the viewtaken in so many previous 
decisions of the Privy Council, that in the ' 
case of List IItalugdars at least, the terms 
ofthe sanad have been superseded by the 
Act, Iam reluctant to interpret their ruling 


-in Badri Narain Singh v. Harnam Kuar 


(12),as being intended to overrule that view. 
That ruling did not relate to a List II estate. 
So far as estates entered in Lists III and V 
are concerned the Privy Council have held. 
that the terms of the sanad do govern 
succession under 8.22, cl (11). This was 
laid down in the case of Debi Bakhsh Singh 
v. Chandrabhan Singh (10), as already men- 
tioned. So, when their Lordships say that 
the case of Brij Indar Bahadur. Singh v. 
Ranee Janki Koer (3),is no authority for 
the view that the effectof s. 22, cJ. (11) was 
“wholly to supersede” the rules of. success- 
ion laid down under the sanad, it may ba 
that they meant that the effect ofs. 22 cl. 
(11) was not todestroy the rules ofsuccession 
Jaid down under sanads in the case of estates 
entered in Lists III and V. For these 
reasons I am' unable to accept the defend- 
ants’ contention that the ruling on which 
they rely has the effect of overruling all tha 
previous decisions (referred to above) relat- 
ing to talugas entered in List II. a 

1 think itadvisable to discuss briefly the 
further question whether the rules of in- 
testate succession laid down in the primo- 
geniture sanad were not revived by the 
operation of the Crown Grants Act., 1895, 
as this question does not seem to have been 
determined by any ruling of thé Privy 
Council. 

At first sight s.3o0f-that Act might well 
be taken to mean that the rules of succes- 
gion contained inthe sanad would be valid 
and take effect according to their tenor 
notwithstanding anything contained in 
s. 22 of Act I of 1869. In other words, if 
there were any inconsistency between the 
rules in the sanad and the rules in s. 22 
then the former would prevail. If this view 
were correct then even the widow, who is 
expressly given a place in the order of suc- 
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cession in cl. (7) of s. 22, would be excluded, 
by the sanad which excludes. all female 
heirs. But I think this view is not correct. 
The object of the Crown Grants Aot, 
indicated in the preamble, was to make it 
: clear that the Crown had power to. make 
grants of land upon any terms it pleases, 
or instance, the Crown could lay down a 
rule of succession repugnant to the ordi- 
narylaw. But I think the Act cannot be 
taken to mean that, when the Crown has 
: granted an estate upon certain terms, then 
those terms are to hold good in perpetuity, 
and that the Crown is precluded from modi- 
fying those terms by subsequent legisla- 
tion: Section 22 of Act of I 1869 did 
modify the rule of succession contained in 
the sanads, and,in my opinion, the Crown 
"Grants Act has not the effect of reviving 
the terms ofthe'sanads. I agree with the 
“view taken by a Bench of the Judicial 
,Commissioner's Court in Ghisa Singh v. 
Gajraj Singh (11). 
. I take it, therefore, that the next heir 
after-the death of Sri Raj Kuar would have 
to be determined under s. 22, cl. (11) in ac- 
cordance with. the rules of the "Mitakshara 


as no special custom has been proved. It 


follows, therefore, that the mother Shahzad 
Kuar and not the father Rudr Pratap Singh 
would bé the next reversioner after the 
death of Sri Raj Kuar. If Rudr Pratab 
Singh, was not the next reversioner I 
think the relinquishment in his favour 
would not operate to accelerate his succes- 
sion even under Hindu Law. 
It has no doubt been settled by long 
practice and confirmed by decisions that 
a “Hindu widow can renounce in favour of 
the nearest reversioner, if there be only one, 
. or of all the reversioners nearest in degree 
f if more than one atthe moment. That is 
to say, she can, so to speak, by voluntary 
act operate her own "death. ' The principle 
on‘ which the whole transaction rests is 
the efffcement of the widow which opens 
the estate of the deceased husband to his 
next heirs at that date.’ So, if Rudr Pratap 
Singh had been the next reversioner, then 
I think under Hindu Law the relinquish- 
ment would operate as accelerating his suc- 


cession, since the widow did surrender her. 
whole interestin the whole estate in his” 


favour. But I think there is no good 
authority for holding that even under 
Hindu Law a widow can relinquish her 
estate in favour ofa secondary male heir, 
merely with the consentof the nearest fe- 
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male heir, so as to accelerate the succession 
of the former. i 

- The defendants have relied upon a deci- 
sion by a Bingle Judge of the J udicial 
Commissioner's Court in the case of Janki. 
v. Sundar Lal (13).. ln that case a Hindu 
widow executed a deed ‘of gift transferring 
the entire property left by her husband to 
her daughter's son. It was found that her 
daughter, who was alive, had assented to 
the gift and that the gift operated as an 
acceleration of the estate in favour of the 
daughter’s son who was the nearest male 
heir. It will be noticed that this was a case 
of a gift.and not of a mere relinquish- 
Moreover the learned Judge who 
decided that case relied upon a decision 
of the Madras High Court in the case of 
Chinnaswami Pillai v. Appaswami Pillai 
(14), although that decision does not appear 
In the 
Madras case the widow and daughter of 
a deceased Hindu surrendered their inter- 
ests in the estate in favour of the daughter's 
son under a deed executed by them both. It 
was held that such ajoint surrender might 
be treated as a surrender by the widow to 
the next female heir, which vests the pro- 
perty in the next female heir for a moment 
and an immediate surrender of the property 

so vested for a moment in the next female 
heir by the latter to the next male heir, 
the result being to vest an absolute title. 
in the secondary male heir. That case can, 

therefore, be'clearly distinguished on the 
facts. Tn«the presentcase Shahzad Kuar, 
who, in my opinion, was the nearest female 
heir did not join in the execution of the 
deed ofrelinquishment. The deed of relin- 
quishment, certainly does not purport to 
be made in her favour. So, it cannot be 
held that the estate vested in her even for 
a moment or that she surrendered it to the 
Secondary male heir. She could not validly 
surrender an estate which was not vested 
in her even for a moment. 

Defendant No. 1 has produced. oral evi- 
dence, namely.the evidence of a witness 
Aditya Sahai (D. W. No. 1.) to prove that 
Shahzad Kuardid infactconsent tothe relin- 
quishment. She carried on the negotia- 
tions between Sri Raj Kuar and the wit- 
ness. The draft deed was read out and 
explained both to her and to Sri Rej Kuar 


and she was present at the time of its 
m 53 Ind. Cas.46 2; 22 0. ©. 166; 6 O. L. J. 466. 
(14) 48 Ind. Cas. 147; 42 M. 25; 35 M. y" A 512; 8 L. 
W. 512; (1918) M. We N. 756 ?4 M. L. T.4 
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e 
execution and registration. Iseeno reason .ing that a Muhammadan or a Ohristian 


for doubting the truth of this evidence, 
since it certainly appears to me from the 
circumstances that Shahzad Kuar did con- 
sent to the deed of relinquishment, She 
certainly accepted her husband's Will in 
her favour and this implies that she dis- 
claimed any interests which she might 
have acquired by inheritance from her 
Bon? but the mere fact that she did assent. 
to the relinquishment does not make it 
operative in accelerating the succession of 
Rudr Pratab Singh even if the rules of 
Hindu Law are held to be applicable toa 
surrender by a talugdar's widow. 


- Evenif the deed of relinquishment, if 
executed by a Hindu widow, would operate 
as accelerating the succession of Rudr 
Pratab Singh under Hindu Law, it by no 
means follows that it would have the same 
effect under any other system of law, The 
position of a "talugdar's widow” is not 
identical with the position of a “ Hindu 
widow " and the incidents of the estate of 


a talugdar's widow are not governed by the. 


rules ot Hindu Law, applicable to the estate 
of a Hindu widow, even though the taluq- 
dar's widow may be a Hindu. . À talugdar's 
widow,whoisaHindu, isinthesame position 
as a taluqdar's widow who is a Muhamma- 
dán' or & Ohristian, and the rules of Hindu 
Law would notapply toher simply because 
She happens to bea Hindu. The estate of 
atalugdar's widow is created by Statute and 
is the same forall such widows, irrespec- 
tive of the personal law applicable’ to per- 
sons of their religion or tribe. It.has, how- 
-ever, been argued that the doctrine of 
surrender by a Hindu widow is not peculiar 
to Hindu Law, but is founded upon general 
principles of jurisprudence, and might, 
therefore, be applied to a talugdar's widow. 
It may be a fact that the whole doctrine of 
surrender and consequent acceleration of 
ihe reversioners has no basis in.Hindu 
smrities, but has been evolved by Courts of 
Justice on general principles of jurisprud- 
ence, as remarked by a learned Judge of 
the Madras High Court in the case of 
Vaidyanatha Sastri v. Savithri Ammal (15). 


But 1 have not been able to discover that: 


thesame principles havebeen applied to any 
system of law other than Hindu Law, No 
. authority has been shown to me for hold- 


(15) 42 Ind. Cas. 245; 41 M. 75at p. 79; 33 M. L. J. 
387; (1917) M. W. N.653; 22 M. L. T. 275; 6 L. W. 
342(F.B., . 


widow can by relinquishing her estate in 
favour of her next heirs thereby accelenate 
their succession. Hence I see no reason’ 
for holding that a talugdar's widow can, on 
general principles of jurisprudence, relin-. 
quish her estate in favour of ber next. 
heirs so as to accelerate their succession. 

The learned Counsel for the defendants 
has relied upon the power given to a tenant 
for life under English Law to surrender his 
particular estate to theremainderman or re- 
versioner in fee. He refers, to Halsbury's 
Laws of England, Vol. 24, page 292: 

* A surrender is the opposite of a release; 
in a release the greater future estate 18 
abandoned to and enlarges the smaller parti- 
cular estate; in a surrender the smaller 
particular estate is given up to and 
merges in the greater future estate. 

He also refers to 2 Blackstone's Oommen- 
taries 326: . en 

“Surrender, properly, isan yielding up 
an estate for life or years to him that hath 
an immediate estate in reversion or re- 
-mainder wherein the estate for life or years 
may drown by mutual agreement between 
them.” ' 

“This provision of English Law, however, 
is inapplicable to the estate of a taluq- 
dar's widow, It is true that she has an 
estate for life and her position is very near- 
ly akin to that of a tenant forlife in Eng- 
lish Law. But the position of the reversion- 
ers to the estate of a talugdar's widow is 
essentially different from the position of 
aremainderman or reversioner in English 
Law. Thelatter has vested interest. The 
particular estate is vested in thé tenant. for 
life while the reversion or remainder is 
vested in the reversioner or remainderman. 
Now it has been definitely held by the 
Privy Council in the case of. Harnath Kuar 
v. Indar Bahadur Singh (16) that under 
the Oudh Estates Act, the succession to 
collaterals opens on the death of the ‘widow 
just as under ordinary Hindu Law, and that 
the next reversioner has nothing more than 
an expectancy and so has no-vested or trans- 
ferable interest. The doctrine of surrender 
by a tenant for life under English Law can- 
not, therefore, be applied to a talugdar's 
widow. In her case there is no reversioner 


71 Ind. Cas. 629; 50 I. A. 69; 26 O. C. 223; 9 O. 
LO e52: A. TR. 1982 D. O. 403; 90. & A. L. R. 
970. 44 M. L. J. 489; 37 C. L. J. 346; 45 A. 179; 27 C. 
WW. 949; 18 L. W. 383; 33 M. L. 7,216; 5 P.L.7. 
281; 2 Pat. L. R. 237 (P. CO). 
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or‘rémainderman having a vested interest. 


Under: the Oudh Estates Act the next, re-- 


versioner-having no vested ‘interest at all, 
the talugdar's widow cannot, by surrender 
to.him, eause^a. merger of. her particular 
estate with the reversioner's greater future 
‘estate’ because the  reversioner has no 


, "estate" of any description, “but merely an 


` expectancy. . 


“Then, again, it has been argued that an 
heir cannot be compelled to accept an in- 
heritance against his will. T'his proposition. 
does not appear to be correct. Certainly it 


_is not correct under . English :Law—See 


aoe on Real Property, 23rd Edn., page 
8: - 3 


: “An heir-at-law is the only, person in 


_ whom the Law: of England, vests property. 


whether he would or no. IfI make a con- 
veyance of land to a person in. my lifetime, 
or leave him any property by my Will he 


. may; if he pleases, disclaim taking it and in 


D 


such a case it will not vest in him against 
his’ will. Butan heir-atlaw immediately 
on the decease of his ancestor becomes at 
Common Law presumptively possessed or seiz- 
ed in law of all his lands. No disclaimer that 
he might make would have any ' effect, 
though, of course, he might, as soon as he 
pleases, dispose of his 


ary conveyance." 


So, I think that on Banketeshwar' death, 
the estate vésted in Sri Raj Kuer whether 


“she would -or no, and her relinquishment 


or renunciation or surrender or disclaimer . 


was inoperative to prevent the estate vesting 
in her. i 
' Tt has been further argued that, even if 
the relinquishment did not operate so as to 


, accelerate Rudr Pratab Singh's succession, 


it must at least be treated as a transfer of 
the widow's interests to Rudr Pratab Singh. 


. This ease of a transfer was not stated in 
-the pleadings nor has any.issue been fram- 


ed on that point. In any case the argument 
has no force. The relinquishment does 
not even purport to be a transfer, It might, 
‘no doubt, have the effect of estopping 
Rudr Pratab Singh, but it cannot bind the 
reversionary heirs, who do not claim as her 
representatives, . Even if it were a transfer 


it could only amount to a transfer of the. 


widow's’ life interest, since the widow 
-could not transfera greater interest thanshe 


^ herself held. So in any ease she could not 


‘transfer .the full -proprietary title to Rudr 


Y . Pratab Singh. 


“A 
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"The plaintiff conterids -that a -tálugdar's' . 
widow is not empowered even. to-transfer ' 
His argument is thats. 11- 

of the Act lays down the powers of a talug- 
dar and ‘his heirs and legatees to make 
transfers, but as a 'talugdar's "widow is 
not an heir, no powers of transfer have been: 
given to her under s. ll. Therefore, it, 
must be presumed that she has no powers 
oftransfer whatever, Ido not agree with 
this view, If she had no power whatever 
of transfer then she could not even grant an 
ordinary agricultural.lease, which would 
beabsurd. Under the Transfer of Property 
Actand upon general principles of law & 
tenant for life could transfer his own inter- 
est. Section 11 is not a complete Code lay- 
ing down the powers of transfer to be enjoy- 
ed by every class of person referred to in 
the Act. Section ll does not apply to taluq- 
dars widows.- I think that as. taluqdars' 
widows are not expressly debarred from 
exercising powers of transfer it should be 
held that they may exercise such powers of 
transfer as are ordinarily exerciseable~ by 
tenants for life. ' 


It has also been argued for the plaintiff 
that the terms ofs. 22 of the Act, prohibit a 
tatugdar's widow from relinquishing her 
estate so as to accellerate the succession 
of the next heir. It is true that in s, 22 
succession of the next heir opens out 
upon the death ofthe widow or in default 
.of the widow, and there is certainly no 
suggestion that she could accelerate suc- 
cession by relinquishment. [am not pre- 
pared to hold that s.22 can be read as 
precluding’ a talugdar's widow from re- 
linguishing her estate so as to accelerate 
succession, but I see no reason for ascrib- 


ing a power of relinqnishment to her on . | 


the analogy of the power possessed by a 
Hindu widow under Hindu Law. Hindu 
Law has nothing todo with the case, and 
there is nothing in Act I of 186%, or in 
the general principle of law, which seems 
to justify the extension of a doctrine of 
Hindu Law to a talugdar's widow. 


..My finding on Issues Nos. 2 and 3 is 

that Sri Raj Kuer did not make any - 
valid relinquishment of the estate in favour : 
of Rudr Pratab Singh and that the re- 
linquishment which she purported to make 
did.not operate so as to accelerate his 
succession to the estate, nor did it operate 
so as to transfer her interests..to Rudr 
Pratab Singh. '' E 


Ga ih 


[(04 T. 0.1927] ` 

Issue No: 4,—Having found that Banke- 
teshwar. was the last. male owner of the 
estate, the next question is whether the 
plaintif has established his claim to be 
the nearest male agnate to Banketeshwar 
according- to the rule of lineal primo- 
| eniture under cl. (10) of s.-22 of the Aet 
as: now -amended py Act III of 1910. 
No “custom of lineal primogeniture and 
excluding females", has been proved. The 
provisions of - cl. (11) ofs: 22 of the Act, as it 
stood before the amending Act of 1910, will 
not beapplicable, sincè when the succession 
opens on the death of Sri Raj Kuer, suc- 
cession will be governed by cl. (10) of 
8. 22 as now amended. | 

[The judgment then deals with theguestion 
of relationship and, the accuracy of the 
plaint pedigree table and concludes as 
follows: | ) 

Issue No. 5.—In view of the findings 
already arrived at, it is unnecessary to say 
much on this issue. Thakurain Sri Raj 
Kuar has only a life-interest as a taluqdar's 
widow, and she has no authority to make 
transfers which are binding upon the next 
reversioners. It has been suggested on 
behalf of the Court of Wards that -the 
transfer might be valid and binding upon 
the reversioners if they are made for 
legal necessity, but no evidence has been 
fortheoming to prove the existence of 
legal necessity, nor has any authority been 
shown to me for the proposition that a 
talugdar’s widow can make alienations 
binding upon the reversioners for legal 
necessity. The question whether the next 
reversioners will be entitled to recover 
_ possession of the property transferred 
without payment of compensation does not 
arise in these suits, in which possession 
of the transferred property is not claimed. 
My finding is that Thakurain Sri Raj 
Kuar had no power to execute the trans- 
fers in question so as to bind the next 
reversioners. ‘ 

The result is that all the issues have 
been found in the plaintiff's favour ez- 
cepting only the issues whether Zabar 
Singh is senior to Pahalwan Singli but 
as this has been found agaiust the plaint- 
iff, and cuts at the root of his title to 


obtain the declarations claimed, the suits ' 


must fail. I accordingly dismiss both the 
suits with costs, 


ANA Suits dismissed. 


Loe 
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RANGOON HIGH COURT. ° 
Wrest U1viL APPEAL No. 18 or 1927. 

May 17, 1227. 

Present:—Sir Guy Rutledge, KT., Chief 
Justice, and Mr, Justice Brown. 
MUNSHRUFF ALLY MAISTR¥— 
PLAINTIFF—APPELLANT 
versus 
ABDUL AZIZ RAHMAN alias AZIZUR 


RAHMAN—Derenpant— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IX, m. 18 
—Rangoon Small Cause Court Act (VII of 1920), 
Sch. I, r. 78—Ex parte decree—A pplication to set 
aside decree-—Failure to deposit security—Dismissal 
of application—Fresh suit to set aside decree on ground 
of fraud, whether maintainable—Fraud, when ground, 
for vacating decree. 

The fact that a defendant against whom an ex parte 
decree was passed by a Small Cause Court, applied 
to have the decree set aside under O. IX, r. 13, Civil 
Procedure Code, and that his application was dismiss- 
ed without an enquiry into its merits owing to his 
failure to furnish security, does not debar him from 
instituting a fresh suit to set aside that decree on . 
[p. 315, col. 1.] 

Radha Raman Shaha v. Pran Nath Roy (2), ap- 
plied. 

Musthan v. 
ished. 

The mere fact that perjured evidence has been 
given in a case is not sufficient cause for bring- 
ing a suit to have the decree in that case set aside. 
But fraud which has prevented the plaintiff from 
contesting a suit against him is extrinsic to the 
facts of the case and affords a cause of action for a 
regular suit to set aside the decree in the previous 


Mohendra Nath Singh (1),: distingu- 


‘suit. [p. 314, col. 1] 


Appeal from the High Court, Original 
Side, Rangoon, in OC. Reg. No. 505 of 
1926, reported as 101 Ind. Cas. 434. , 

Mr. N. N. Sen, for the Appellant. 

Mr. Robertson, for the Respondent. 


JUDGMENT.—The respondent Abdul 
Aziz Rahman obtained a decree in the Small 
Cause Court Rangoon on a promissory note 
against the appellant Munshraff Ally Mais- 
try. The decree was passed ex parte. The 
appellant filed an application before the 
Small Cause Court to have the ex parte dec- 
ree set aside on the ground thathe had 
never been served with a summons. He 
was required to furnish security in aecord- , 
ance with the provisions of r. 78 in 
Sch. I to the Rangoon Small Cause 
Gourt Act, but failed to do so and his ap- 
plication was finally rejected for default. 


‘He then filed a suit out of which this 


appeal has arisen. The learned Judse on 
the Original Side of this Court has held 
framed does not lie and 
it without going into the 
merits. ` í 
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* It is contended on behalf of the appellant 
that his decision waa wrong. For the 


purposes of this appeal it must be assumed . 


‘that the facts as alleged in the plaint are 
correct. The plaint sets forth that the 
plaintiff never executed the promissory- 
note on which. the decree was based or 
borrowed any moneyfrom the defendant, 
and that the suit was absolutely false. 
The plaintiff further alleges that he was 


. never served with a summons and that the 


defendant's affidavit to the effect that the 
‘plaintiff had accepted the said summons 


-was false. He,therefore, prayed for a declara- . 


‘tion thatthe decree of the Small Cause 
Court was obtained by fraud, and for an 
injunction restraining the defendant from 
proceeding with the execution thereof. The 
learned trial Judge was of opinion that 


. the suit was an attempt to evade the 


rovisions of r: 78 in Sch. I to the 
Tangan Small Cause Court Act, and after 
‘discussing various authorities came to the 
-conclusion that the suit did not lie, With 
many of the observations of the trial Judge 
we are in entireagreement and we agree 
‘with him that the mere fact that perjured 
evidence has been given in the case is not 
-sufficient cause for bringing a suit to have 
the decree in that case set aside. But the 
giving of perjured evidence at the trial is 
not the only fraud alleged in. the present 
“tt is further alleged that the fraudulent 
conduct of the defendant prevented the 
plaintiff.from appearing to contest the suit. 
This is clearly fraud extrinsic to the facts. 


of the original case, and the question is 
. whether this fraud is sufficient to give him 


e of action. A somewhat similar 
iss WA dealt with by Mr. Justica Beasley 
in the case of Musthan v. Mohendra 
Nath.Singh (1). In that case an ex parte 
.decree had been ‘passed by the Small Cause 
Court. The defendant applied to have the 
‘ex pari? decree set aside and failed, and 
then brought a ‘regular suit to have the 


decree vacated. It was held that the suit 


„did not lie. 


The circumsiances of that 
‘case, however, differ from those of the 
present case in one important particular. 
"In that case the plaintiffs applieation to 


à he previous decree set aside was: 


t 
daré with on the merits by the Small 


Cause' Court which Court found that the' 


` QD 76 Ind. Cas. 794; 1 R. 500; `A. I. R. 1924 Rang. 
119. i . 
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summons had in fact been served. That 
1s not the case here, There has been no 


adjudication in the present case on the 


question whether the summons was or was 
not in fact served. On this point the learn- 
ed trial Judge observes: “ That. applica- 
tion was not tried on the merits so that, | 
though it may be argued that it is not res 

judicata, still having moved the Small 

Cause Court for the purpose of ‘setting 

aside the ex parte decree on the ground 

that summons was not tendered or served 

on him and having been given an oppor- 

tunity ofestablishing his case, the plaintiff 

by non-compliance with the condition im- 

posed by the Small Cause Court failed 

to get an adjudication on that point in that 

Court. It is, therefore, not open to him to 

come to this Court and ask for an adjudi- 

cation on the same point. ‘Che result of 

allowing. the plaintiff to prove these facts 

in this case would be merely to enable him 

to evade a statutory provision. " 

It does not, however, appear that the 
attention of the learned Judge was drawn 
to the decision of the Privy Council in the 
case of Radha Raman Shaha v. Pran. 
Nath Roy (2). That case was an appeal 
from a decision of the High Court of Oal- 
cutta which is reported as Pran Nath Royjv. 
Mohesh Chandra Moitra (3). An ex parte 
decree had been obtained and the judgment- 
debtor had applied to get the ex parte dec- 


ree setaside under s. 108 of the Code of `- 


Civil Procedure (corresponding to r. 13, 


“O.IX of the present Code). His applica- 


tion was unsuccessful. His case was thet 
the decree was obtained by fraud, and that 
he had never been served with summons, 
It was held by the High Court that there ` 
was nothing to prevent the unsuccessful 
defendant from biinging a regular suit to 
set aside the.decree on the ground of 


. fraud, and that the fact that he had failed 


in his application under s. 108 made no 
difference. In the course of their judg- 
ment their Lordships remarked :—“ If the 
decree was obtained: by fraud,'and the 
plaintiff was in consequence deprived of 
his property, the Court has full power to 
set aside the decree and restore his proper- 
ty, unless its jurisdiction in the case of 
ex parte decrees is taken away, but there 
is nothing inss..108, 244, 311 or in any 
other provisions of: law to which we have 
been ieferred which does take it away. 


(2) 28 C. 475; 5 O. W. N. 757 (P. O.Y, 
- (3) 24 O. 546; 12 Ind. Dec. (N. 8.) 1032, 
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Paon 13 of the Code clearly offers no 
ar. 
same, the parties are not all the same and 
the Court which decided the ex parte suit 
has no jurisdiction to decide this suit. The 
mere fact that the plaintiff failed to ob- 
tain relief on the narrow ground on which 


' he might have obtained it under s. 108 ` 


eannot prevent him from getting relief on 
the much wider grounds now put forward." 
Their.Lordships of the Privy Council in 
a short judgment approved this decision. 
Lord Hobhouse who delivered the judg- 
ment remarked—Their Lordships are all 
agreed that the preliminary objection can- 
not be sustained, and that the High Court 
were right in overruling it. We have 
nothing before us, but the bare fact that 
the plaintiff endeavoured to get anex parte 
decree set aside under s. 108 of the Code 


of Civil Procedure, under which the Court - 


may try whether the summons was served 
or whether the plaintiff was prevented by 
any sufficient cause from appearing. We 
are not told what went on before the 
Court upon that occasion, andit is impos- 
gible to say that the matter now alleged 
as fraudulent matter came up in any way 
before the Court under the application 
which was made by virtue of s. 108." In 
view of this pronouncement of their Lord- 
ships of the Privy Council we are unable 
to see how itcan behe'd in the present 
case that the appellant's suit did not lie. 
There was not here, as in Musthan's 
case (1), any decision on the merits, by the 
Small Cause Court, and it is clear from 
the judgment of their Lordships that the 
mere fact of an application to set aside 
the decree having been made under the 
provisions ofr., 13, O. IX, cannot deprive 
the plaintiff of his right to have the mat- 
ter adjudicated in the regular suit. It was 
open to him to file the regular suit in the 
first instance without making his applica- 
tion tothe Small Cause Court at all. He 
chose inthe first instance to make an ap- 
plication underr. 13 but his subsequent 
failure to furnish security amounted to 
failure on his part to proceed with that 
application. We are unable in the circum- 
stances to hold! that he was debarred from 
bringing the regular suit and we are of 
opinion that the -decision of the learned 
trial Judge was wrong. 

It has been suggested on behalf of the 


respondent that the procedure adopted in. 
coming before the High Court and asking 
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for an injunction, instead of filing a suit in ° 
the Small Cause Court was wrong. This 
point has not yət been considered py 
the trial Court. and we leave it for the 
learned trial Judge to decide. - 

We set aside the decree of the ¢rial 
Court and remand the case for decision 
by the trial Court on the merits. The 
respondent will pay the appellant his costs 
in this appeal. The appellant will be en- 
titled to a refund of the Court-fees paid by 
him. 


A.N. A. Case remanded, 


———— 


OUDH CHIEF COURT. 
Fiasr Civin APPEAL No. 99 or 1926. 
. i August 22, 1927. 
Present :—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Misra. ' 
SARJU PRASAD SINGH-—PLAINTIFE— 
. APPELLANT 
versus 

NAND GOPAL SINGH AND OTHER8— 

DerenDanTts—RESPON DENTS. 

Hindu Law—Joint family—Separation of one 
member—Presumption of separation among the re- 
maining members—Burden of proof re-union. : 

When a member of a joint Hindu family under the 
Mitakshara Law separates from the remaining mem- 
bers of the family, the presumption is that the 
other’ members are also separate. Therefore, any 
person who subsequently alleges continuity of the 
remaining members in jointness must prove either 
that the remaining membersnever separated originally 
or that they re-united after the separation. [p. 816, 
col., 1.] Gi 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Sultanpur, dated 
the 12th June, 1926. 

Mr. Haidar Husain, for the Appellant. 

Mr. K. P. Misra, for the Respondents. 


JUDGMENT.—This appeal raises a 
question which comes frequently for deci- 
sion before the Indian Courts as to the 
position which arises when one member of 
a joint Hindu family under the Mitakshara 
Law separates from the remaining members 
of the family. Is the presumption that the 
remaining members of the family continue 
joint, or is the presumption that they are, 
separate? There is not, in our opinion, any 
difficulty in answering that question in view 
of the decision of their Lordships of the 
Judicial Committee in Balabux Ladhuram 
v. Rukhmabai (1). In their judgment in that 


(1) 30 I. A. 130; 30 C. 725; 7 O. W. N. 642; 5 Bom. L. 
R 469: 8 Sar. P, O. 470 BC). ; 


“916 


° appeal-their Lordships laid down that there 


'js. no presumption, when one co-parcener 
separates from the others, that the latter 
remain united; and they continued that any 


agreement among the remaining members of. 


ajointfamily to remaina united or to re-unite 
must be proved like any other fact. The 


' learned Counsel for the appellant has argu- 


ed with considerable ingenuity that. their 
Lordahips did not lay down the proposition 
that there was a presumption, when. one 
co-parcener separated from the others that 
ihe latter were separate, but we. are. of 
opinion that their Lordships did lay down 
this propostion impliedly. The presump- 
tion ina Hindu family governed by the 
Mitakshara Law is that it is joint, but their 
Lordships have laid down that when one 
co-parcener separates from the others that 
presumption ceases to ‘exist. Some pre- 
sumption must take its place and. that 
presumption can only be the ordinary pre- 


sumption which will apply to -every one, ` l 


outside an undivided joint Hindu family, 
that the members areseparate. It has been 


= urged “by: the learned Counsel ‘that the 


decision of their Lordships of the Judicial 
Committeein Palani Ammal v. Muthuven- 


katachala Moniagar (2) has expanded the 


doctrine laid down in Balabitx Ladhuram 
v. Rukhmabai (1) but wedo not find that 


there is anything in the latter decision, 
` which adds materially to the principles laid 
The law appears clear . 


down in the former. 
to us. When it is proved that one member 
ofa -joint Hindu family has separated from 
his co-parceners, any person, who subse- 
quently alleges that the remaining co- 
parceners are to be considered a joint Hindu 
family among.themselves, must prove one 
-f two things. He must either prove that 


there was no separation among the re-. 


maining members originally or he must 
prove that there has been a -separation 


` followed by a subsequent re-union. The 


learnetl trial Judge has arrived at a per- 
. fectly correct conclusion of law when he 
stated, as he has stated, that it was for 
the plaintiff-appellant to prove that the 
father of' the defendant No. 1 remained 
joint after the separation of Ram Sarup. 
Here the allegation was not an allegation 
'of separation followed by subsequent re- 


<- (8) 87 Ind. Cas. 333; 59 T. A. 83; A.I R. 1925 P. C. 
49; 48 M.D. J. 83 6 P. L. T. 133; 21L. W. 439; 
(1925) M. W. N. 330; 3 Pat. L. R. 126; 27 Bom. L. R. 
735; 29 C: W. N- 846; 23 A.L. J. 146; L. R.B A: (P. O.) 
143; 48 M. 254 (P. C.) - RAP 
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union, but it was an allegation that there 


.had been no separation. It was for the ` 


plaintiff-appellant to: establish that ` allega- 


tion by evidence, before he could succeed, 


The learned trial Judge has found that 
there was no. reliable . evidence to 
establish the  plaintiff-appellant's ' case. 
The learned Counsel for the plaintiff- ap- 
pellant has taken us through the evidence, 
but he has not been able to satisfy us that 
the conelusion of the learned trial Judge 
on this point is incorrect. As we find, there- 
fore, that there is no reliable evidence to 
show that the father of the plaintiff-appel- 
lant and the father of the defendant No. 1 
remained joint after the separation of Ràm 
Sarup,'we find that the decision of the 
learned trial Judge is correct and dismiss 
this appeal. with costs. - 


G.'H. Appeal dismissed. ; 


e. RANGOON HIGH COURT. - 
Oivit Reviston No, 342 or 1926. 
June 21, 1927. 
_Present:—Mr. Justice Maung Ba. 
MAUNG TUN YIN—APPLICANT 


^ versus 3 
MAUNG TIN alias TIN NYUN— 
. -—RESPONDBNT. f 

Civil Procedure Code (Act V of 1908), ss. - 115, 
0. XXXIII, r. 9 (c)—Pauper—Agreement to pay 
Advocate’? fee if case is won, whether ground for dis- 
paupering—Revision—Omission to consider material 
evidence—Interference—Evidence Act (I of 1872), 
s. 92—Oral evidence to contradict written contract. 

An arrangement between a pauper plaintiff and 
his Advocate that the former would pay the latter a 
sum of money as fee if the case is won, amounts to such 
an agreement as is contemplated by O. XXXIII, r. 9, 
cl. (c) of the Civil Procedure Code, and is a ground 
for dispaupering the plaintiff. [p. 318, col. 1.] - 

Section 92 of the Evidence Act excludes oral evi- 
dence to contradict a contract in writing only as 
between the parties tothe contract, or their repre- 
sentatives-in-interest. [p. 317, col. 1.] 

Failure -of the lower Court to apply its mind to 
the most material evidence in a case amounts to a 
material irregularity within the meaning of s. 115 
of the Civil Procedure Code. [p. 317, col. 2.] 

Civil revision from the order of the District 


' Court, Pegu,in Civil Miscellaneous No. 56 


of 1926. : 
Mr. Foucar, for the Applicant. 
Mr. Ganguly, for the Respondent. 
. JUDGMENT.—This application for 
revision is against the order of the District 
Judge of Pegu, refusing to dispauper the. 
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respondent under O. XXXIII, r. 9, Civil 
Proeedure Code. Rule 9 mentions three 
cases where the Court may dispauper a 
' plaintiff, and one of those cases is where he 
has entered into any agreement with refer- 
enee to the subject matter of the suit under 
which any other person has obtained an in- 
terest in such subject-matter. 

. The learned District Judge held an 
enquiry in consequence of an application 
“made to him by the applicant. In that 
application, it was alleged that the plaintiff 
had entered into an agreement with his 
Advocate and others with reference to the 
subject-matter of the suit, and by which 
the said persons had obtained an interest 
in the subject-matter of that suit. An 
agreement signed by Tin U in favour of 
22 was: produced. It is Ex. 1. By that 
agreement Tin U undertook to pay Mr.— 
his fee of Rs. 3,500 within three months. It 
is urged that no oral evidence should be 
admitted to contradict that agreement, 
and reliance is placed upon s. 92, Indian 
Evidence Act. ee 

The point involved is not one between 

Mr.—and Tin U. Section 92, Indian Evi* 
dence Act, clearly shows that oral evi- 
dence is excluded as between the parties 
to an instrument or their representatives-in- 
interest. 

, The case rests upon the reliability of 
the evidence tendered by the applicant. 
Among the material witnesses Ma Chit is 
one. She makes two statements: (1) that 
Po Nyein told her that, if the case was won, 
the money would be divided and taken, and 
. QI) that Tin U, the respondent, told her that, 
if the case was won,he must pay Advocate's 
fee, Rs. 3,500. 


As regards statement No. (1), its purport. 


béeomes clear by referring to another 
statement made by Ma Chit a little further 
on. She states that in the. evening Tin 
U said to her “Don't feel backward,” and 
added that Yaung Ni financed him, 
that Po Nyein conducted the case, and 
that no fees were paid to the Advocate 
in cash. She further states that Po Nyein 
was then present and told her that he had 
to arrange everythingin the case. . 3 


The learned District Judge in his. judg-: 


ment did not make any allusion whatever to 


Ma Ohit’s statement, about Tin U having told ` 


her that he must pay Advocate’s fee if he 
won the case. 

' Another material witness is Ko U. That 
Witness states that Tin Utold him that he 
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had nothing to spend, bui that, Yaung 
Ni advanced the money, that Po Hnin 
conducted the case and that the Advocate 
was to be paid only when he won the 
ease. i 

As, in the ease of Ma Chit,the learned 
District Judge made no allusion whatever 
to Tia U's statement about the pay- 
ment of fees. It is no wonder, there- 
fore, that he made this observation in his 
judgment : 

“Neither the agreement nor the evi- 
dence ofthe witnesses of the defendants 
whom J] have mentioned above showed 
that the plaintiff has entered into an agree- 
ment with Mr.—and others with reference 
to the subject-matter.” : 

A reference to the regular suit shows 
that Ma Chit was one of Tin U'a import- 
ant witnesses who supported his case. There 


-is nothing on the record to show why 


she should have deliberately perjured her- 
self in the later enquiry. 

Itis significant that neither Mr.—nor 
Yaung Ni has come forward to contradict 
Ma Chitand Ko U. It appears from the 
record that Mr.—himself condueted the en- 
quiry case for Tin U. He would have done 
better if he had retired and given evidence, 
seeing that a serious allegation had been 
made against him. : 

If Ma Chit's evidence is accepted, and 
there is no reason why it should not be 
accepted, the private arrangementas regards 
the fees between Mr.—and his client would, 
no doubt, amount to such an agreement 
&s is contemplated by cl. (c), r. 9 as 
interpreted by the late Mr. Burgess in the 
case of Hesse v, Husain Ally (1). - ead 


Besides this agreement with Mr.—there 
is a statement of Ma Chit that other 
helpers also would get a share in the 
subject-matter when the case was 
It is true that in a case under s. 115 
Civil Procedure Code, there shouldebe no 
interference, unless there is a material 
irregularity aecompanied by a ‘substantial 
failure of justice. . 

As has already^been pointed out, the 
learned Judge failed to apply.his -mind to 
the most material evidence in. the csse, 
This omission amounts to à material ir- 
regularity. If the order of the learned 
District Judge is allowed to remain, it 
would mean that a person, who should not 
be allowed to prosecute his suit as. 8 


(1) U. B. R. (1893-96) II, 272, 


4 


Won. . 


SIB 


pauper ina big inheritance suit, would have 
a chance of prosecuting it, in the result 
of, which other persons would be having 
substantial shares, g 

I am of opinion that it is a fit case to 
exertise the revisional powers. The order 
of the learned District Judge ‘is accord- 
iagly set aside and the plaintiff Tin U dis- 
paupered. : 
' Theapplieant.is entitled to costs, two 
gue mohwrs, . ; 

be plaintiff is directed to pay the 

, Court-fees which would have bese pid 
by him if he had not been permitted to 
Bue as a pauper. He is allowed one month 
io do so. 


A. N. A. Application allowed.. 


—— 


LAHORE HIGH COURT. 
, SeconD CIVIL APPEAL No. 1741 oF 1993, - 
E June 15, 1927. 
Present:—Mr. Justice Addison and 
. Mr, Justice Johnstone. 
RATI RAM—DEEFENDANT—APPELLANT 
` versus 5 
HAR KISHAN AND OTHERS— 
PLAINTIFFS -—RESPONDENTS. i 

Punjab Pre-emption Act (Iof 1918),-s. 25— Price 
fixing of—Market’ value - when to be resorted to— 
Fancy price fixed in good faith or paid, effect of. 

In determining the pre-emption money the Court 
has to determine whether the price has been fixed. 
'in good faith or paid not ‘paid in good faith’. 
It is only if itis found that the price was not 
fixed in good faith or paid, that the market value 
is: to be fixed as the price. If, however, the 
price is fixed in good faith or paid, '""such' price 
should BE fixed bes PS for itis purposes of 

re-emption even though i i 
Te omp io | g e a fancy price. [p. 

Second -appéal against the decree of the 
Distriet Judge, Karnal, dated the 2nd July. 
1923, confirming that of theSenior Sub- 
. dudg$8, Rohtak, dated the 30th June, 1922, 

' Mr. Shamair Chand, for the Appellant. 
- Mr. Jagan Nath Aggarwal, for the Re- 


'gpondents. .- 
DO JUDGMENT. 


Addison, J.—The plaintifis sued for 


' possession by- pre-emption of 24} bighas of 
land sold by a registered deed, dated the 
4th January, 1922, for Rs. 10,000. They 
claimed that only Rs. 4,500 passed and that 
the sum of Rs. 5,500 alleged to have been 
paid in cash before the Sub-Registrar was 
not in fact paid -before him, “The trial 


a 
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Judge found thatthe sum of Rs. 5,500 
was paid before the Sub-Registrar and that 
it had not been proved that any part of it 
had been returned. It was contended before - 
him that this ended the matter but on 
the grounds that it had not been clearly 
established from what source the vendee 
obtained the money, and that no circum- 
stances had been disclosed as to why a 
fancy price should be paid, he held’ that 
the price had neither been fixed nor paid - 
in good faith, He then went into the 


. question of market value and found it to 


be Rs. 4,900. He accordingly decreed the 
suit on payment of Rs. 600 within a 
month, as ‚Rs. 4,300 had to be paid to a 
mortgagee. f y 

On appealthe learned District Judge 
heldthat no question arose as to the ad- 
mitted sum of Rs. 4,500 and that the find- 
ing of the trial Courtasregards payment 
of the balance of Rs. 5,500 was correct. 
It was also argued before him that this 
concluded the matter but he held that 
this was not the case as the question of 


; market value was material. He agreed 


that the market value was Rs. 4,900 and 
though he thought it possible that the 


: price paid was in reality more than that, he 


dismissed the appeal He also remarked 
that no explanation had been given why 
the vendee should have wished to pay a 
fancy price. ë 


"The vendee has preferred this second 
appeal.» Section 25 of Punjab Act I of 1913 
applies -to this case. The Court haa to 
determine whethér the price has been fixed | 


- in good faith or paid (not “paid in good 


faith"). It is only ifitis found that ‘the 
price was not fixed in good faith or paid that 
the market value is to be fixed as the price, 
If, however, the finding is that the price 
is fixed in good faith, or paid, such price 
should be fixed as the pricefor the purposes 
of the suit. The section is clear and 
admite of no doubt. The Court is debarred 
from going into such questions as fancy 
price, source of the purchase money, elc; 
if the price, has been fixed in good faith 
or paid.. A vendee can pay a fancy price 
out of all proportion to the real price if 
he so wisbes. The only question arising 
in the first instance is, was the price paid? 
16 has been held on good evidence that 
it was paid and there was no proof of 
return. .In these circumstances under s. 25 
the price paid had to be taken and nọ 


"|104 I. O, 1937) ADHMINSTRATOR-deNGRAH ÓF BOMDAY v. SULTANALLISUSHTARY,& 00, : 319 


question of market value arose. Besides, 
the fact that the price paid. differed very 


substantially from the market value would, 


notlead to the inference that the price was 
not paid. It follows that the decision of 
the Courts below was wrong in law and 
can be bhallenged in second appeal. 


In Thakar Singh'v.Nabi-Bakhsh (1) it was ` 


held that if the price was paid,there was 
` no» need to go further and that a man 
could:say that, whatever the market value 
might be, hehad paid the priċe mention- 
ed in the sale-deed and that the pre-emp- 
‘tor must pay that sum. This 
authority for the proposition that the ques- 
tion of market value is immaterial in a 
case like the present. Compare also Imam- 
ud-din v. Nur Khan (2) and Hoa Ram v. 


Rana Palia (3). For the reasons given; 


therefore, 1 would accept this appeal.and 
modifying the orders of the Courts below, 


“would decree the suit only on payment’ 


of Rs. 10,000 minus Rs: 4,300 due to the 
mortgagee, 1. e., Rs. 5,700. The additional 
sum to be paid must’ be paid on or 
before the 15th August, 1927. 1f the sum 
is so paid the appellant will’ have. his 
coats here and in the lower Appellate Court. 
If itis notso paid the suit will stand dis- 
missed with costs throughout. 
Johnstone, J.—I concur. - 


R. L. : Appeal allowed. . 
(1) 39 Ind. Cas. 735; 2 P. R, 1918; 67 P. W. R. 1917; 
138 P. L. R. 1917. $ 


2) 10 P. R. 1884. ` 
3) 2 Ind. Cas. 83; 47 P. R. 1909; :71 P. W. R. 1909; 
_ 123 P, L. R. 1909; 66 P. L. R. 1910 (F. B.). , 
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BOMBAY HIGH COURT. 
ORIGINAL CiviL JURISDIOTION SUIT ` 
No. 135 or 1922. 
June 28, 1926. 
Present:—Mr. Justice Mirza.. 
Tar ADMINISTRATOR-GENERAL or 
: BOMBAY-—PLAINTIFF | i 
à versus' s 
“Haji SULTANALLI SUSHTARY - 
. ] .-AND Oo.—DEFENDANTS. . ik 
- _ Civil Procedure Code (Act V of 1908), O. XXI, r. 18, 
O. X X X, r. 1—Cross-decrees—8Set-off —Decree in favour 
of members of firm, whether can be.set off against 
decree against firm— Partners and firm, identity of. ' 
decree for money obtained by the individuals 
who constitute all the partners of a firm can be set off 
under O. XXI, r: 18, Oivil Procedure Code, against a 
decree for money obtained against the firm composed 
of those individuals: [p. 321, col. 1.]- 


js clear' 


$ a DU : . e e 
The firm's name, when used in any action, is” merely 


`a convenient method of expressing. the names of 


‘those who constituted the firm when the cause of 
action accrued.. The rule does not incorporate the 
firm. [ibid.] E 

In re Handford & Co. (1), followed. 

Sir Chimanlal Setalvad, for “the Plaint- 
if - $ 2 


Mr. M unshi, for the Defendants. 
JUDGMENT.—This isa Chamber sum- 


. mons taken out by the defendant firm 


against the plaintiff for an order that satis- 
faction may be entered up in full on the 
decree herein and on the decree in Suit 
No. 3872 of 1924 and that the plaintiff may 


. be ordered to pay thè costs of the sum- 


mons. ; 

.The summons is. taken out' under the 
provisions of O. XXI, r. 18, of the Code of 
Civil Procedure. By consent of parties the 
mutual application for execution contem- 
plated by O. XXI, r. 18, is dispensed with. 
The facts which have given rise to the 


. summons areas follows:— 


On June 17, 1925, a decrée was passed in 
Suit No..3872 of 1924 in favour of three 
persons, namely, (1) Aga'Mahomed Hassan 
Shustary,(Z) Aga Mahomed Jaffar Shustary 
'and (3) Aga Mahomed Hussein Shustary, fór 
asum of Rs, 4,800, coste of the suit and 
simple interest at six per cent. against the 
plaintiff herein who is the executor of the 
last Will and testament of one Mirza Maho- 
med Shirazi, deceased. | | 

On February 2, 1926, a consent decree . 
was passed herein for Rs. 38,500 in favour 
ofthe plaintiff as executor of the last Will 
and testament of Mirza Mahomed Shirazi 
against the defendant firm. Prior to the 
date of the consent decrée, it appears that 
‘the defendant firm had paid to the plaintiff 
-a sum of Rs. 32,619-12-0 towards his claim, 
and if the defendant firm were allowed to 
set off the decree in favour of the three 
persons against the plaintiff, there would 
have been no occasion forthe passing of 
any decree, Lam unable to understand why a 
decree for Rs, 38,500 was passed in. the suit 
when prior to the date of the decree the de- 
fendant firm had.already paid to the plaint- 
iff Rs. 32,019-12-0. The consent decree recites 
that plaintiff had received Rs. 32,619-12 
prior to its date. It is possible to cons 
jecture that at the date of the passing of the 
consent decree, the defendant firm felt 
some doubt as to its right to, set off the 
amount of the decree in Suit No. 3872 of 
1924 against the plaintiffand preferred to 


-rest its claim with regard:to the set-off in, 


- 


' guits.” 


- 


va 
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"execution proceedings under O. XXI, r. 18. 
' The Presidency Towns Insolvency Act, 
-s. 47, provides that:— . 
` “Where there have been mutual dealings 
between an insolvent and a creditor proving 

-or claiming to prove a debt under this Act, 
an account shall be taken of what is due 
from -the one party to the other in respect 

_of such mutual dealings, and the sum due 
from the one party shall be set off against 
any sum due from the other. party, and the 
balance of the account, and no more, shall be 
claimed or-paid’ on either side respec- 
tively." . 

_ It appears that there is no such provision 
in the Ádministrator-General's Act. Section 
40, sub-cl. (2), provides that:— 

“Tf any such suit is decreed in favour 
of the creditor, [against the Administrator- 

: General, the creditor] he shall. nevertheless, 
unless heis a secured creditor, be only en- 

“titled to payment outof the assets of the 
deceased equally and rateably with the 
„other creditors.” 

. The three persons whoobtained the decree 
againstthe plaintiff constitute all the part- 

“ners in the defendant firm. The question 

.Which I have to determine is whether for 
purposes of this application it can be re- 

_garded that the parties to the two suits and 

"decrees are the same. 

` Order XXI, r. 18, provides that:— 

"Where applications are made to a Court 


< „for the execution of cross-decrees in separate 
' „Buits for the payment of two. sums of money 


passed between the same parties and cap- 
able of execution at thesame time by such 
‘Court, then— | | 
(a) if the two sums are equal, satisfaction 
:Bhall. be entered upon both decrees; and 
` (b) if the two sums are unequal, execution 
‘may be taken out only by the holder of the 
‘decree for the larger sum and for so much 
"only as remainsafter deducting the smaller 
“sum, and satisfaction for the smaller sum 


. shall be entered on the decree for the larger 


.Bum as well as satisfaction on the decree 
for the smaller sum,” 

Sub-rule (3) provides that:— 
. "Thisrule shall not be deemed to apply 
unless— 


“(a) the decree-holder: in one of the suits 


in which the decrees have been made is 
the judgment-debtor in theother and each 
party fills the same character in both 
`` This le&ds me to examine the nature of 
,8 firm under our law, Order XXX, r, 1 (1), 


ofthe Code of Civil Procedure provides as 
follows:— 
` "Any two or more persons claiming or 
being liable as partners and carrying on 
business in British India may sue or be sued 
in the name of the firm (if any) of which 
Such persons were partners at the time of 
the accruing of the cause of action, and any 
party to a suit may in such ease apply to the 
Court for a statement of the names and 
addresses of the persons who were, at the 
time of the accruing of thecause of action, 
partners in such firm, to be furnished and 
verified in such manner as the Court may 
direct.” i 

Rule 2 (1) of O. XXX provides that:— 

“Where a suit is instituted by partners 
in the name of their, firm, the plaintiffs or 
their Pleader shall, on demand in writing 


-by or on behalf of any defendant, forthwith 


declare in writing the names and places of 
residene of all the persons constituting the 
firm on whose behalf the suit is instituted;;' 

Rule 4 (1)of O. XXX provides that:— . 

"... where two or more persons may sue or 
be sued in the name of a firm...and any 
of such persons dies, whether before the 
institution or during the pendency of any 
suit, it shall not be necessary to join. the 
legal representative of the deceased as a 
party to the suit.” . : 

It would appear, however, thatif all the 
partners constituting the firm were to die 
during the pendency of the suit,-it would 
be necessary to-bring the representative or 
répresentatives at least of one deceased 
partner on the record to enable the suit to 
continue, . 

The rules under O. XXX of our Code of 
Civil Procedure are taken and adopted 
from the Rules of the Supreme Court. The 
positicn of a firm under the English rules 
is by now well defined. Halsbury in Laws of 
England, Vol. XXII, page 5, thus sum- 
marises the result of the English cases on 
the point:— 

“The word ‘firm’ is a short, collective 
name for the individuals who -constitute 
the partners, and the name under which 
they trade is their firm name. It is not 
the name of a corporation; it is a short 
name for X, Y and Z carrying on busi- 
ness in partnership. In English Law, a 
firm is not a persona.” 

Similarly, Lindley on Partnership, 9th 
Edition, page 344, has the following com- 
ment on the wording of the English rule 
corresponding with O, XXX, r, l;— 
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"With reference’ to this last. rule, it’ is 

to be observed that the firm's name when 

used in any action, is merely a convenient 


' method of expressing the. names `of those. - 


who constituted the firm when the ‘cause 
of action accrued. .The rule does not in- 
corporate the firm." ~ 

In In re Handford & Co. (1) Lindley, M. 
R.in the Court of Appeal remarked as 
follows (page 5704): 


“When you have a rule which enables you 


for the sake of convenience to bring an.. 


action and to obtain judgment against a 
firm, you are in truth, bringing an action 
against the persons who constitute the. 
firm, and the judgment is really a judg- 
ment against the individuals. That is all 
that the rule means.” 

Applying the principle of the English 
cases to the construction of the rules under 
O. XXX, I have come to the conclusion 
that the defendant firm is identical with 
the three individuals who constitute: all 
its partners and the two decrees can be 
set off one against the other under the 'pro- 
visions of O. XXI, r. 18. : 

' The summons will, therefore, be made. 
" absolute with costs, -Counsel certified. 
The Administrator-General will take his 
own costs out of the estate and pay the de- 
-fendant’s costs out of the -assets in his 


hands. : 
A. N. A. ' Summons made absolute. 
(1) (1899) 1 Q. B. 565; 68 L. J. Q. B. 386; 47 .W.R. 

391; 80 L. T. 125; 15 T. L. R. 197; 6 Manson 191. 
*Page of(1899).1 Q. B.—|Ed.j . 


` 


RANGOON HIGH COURT. 
Civit Revison No. 391 or 1926. 
June 15, 1927. i 
Present :—Mr Justice Maung Ba. 
MUN NUN-—PLAINTIFF—ÁPPLICANT 
: Versus t 
:. SAKU—DEEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115— 
Revision—Failure to consider important evidence— 
Miscarriage of.  justice—Interference—Evidence— . 
Admissions, evidentiary value of 2 . 

Although aa admission in itself is not sufficiént 
to supporta claim, yet, if thers is other evidence to 
render the evidence regarding the admission probable 
then that admission becomes’a piece of valuable 
evidence s 

A High Court may. interfere in revision where there 
has been a failure on the part of the lower Court to 
consider valuable pieces of evidence resulting in 
miscarriage of justice. : 


al 


"T o EV 
Civil revision from the Additional Die- 
trict Judge, Tharrawaddy, in Civil Appeal 
No. 123 of 1426. ; i 
‘Mr. Gaung, for the Appliċant. 
Mr. Robertson, for the Respondent, 
JUDGMENT.—This revision arises 
out of a petty suit where the applicant 
sued the respondent for the recovery of 
‘Rs, 46-56, the. value of cakes-alleged to 
have been sold and delivered. ` : 
The defence was a complete denial... 
The Additional Township Judge of 
Tharrawaddy accepted the evidence tender- 
ed by the.plaintiff and decreed the claim; 
but the Additional District Judge of Thar- 
rawaddy reversed the decree holding that 
the elaim- had not been proved. In my 
opinion he failed to consider the whole 
of the evidence tendered by the plaintiff. 
The position taken up by the defendant ' 
was that he never bought any cakes at the 
plaintiffs shop. puse s 
Po Ya swears that. in Thadingyut 1286 
B. E. he saw the defendant at the plaintifi's 
shop buying cakes. The learned Additional : 
Judge never considered’. this: statement, . 
He only considered that part of Po Ya's evi- 
dence relating to -alleged admission made 
by thé defendant on that occasion. Po Ya 
stated in his evidence that the plaintiff 
told the defendant that he had: not- paid 
for the cakes taken before and that the 
defendant replied that he would pay the 
amount and asked the plaintiff to note 
itin his account. Po Ya also stated that 
on his asking the defendant what was the 
-amount he owed, the defendant, replied 
that it was Rs. 46. No doubt, such an ad- 
mission is in itself not sufficient to support 
aclaim; but if there is other evidence to’ 
render the evidence regarding that admis- 
sion probable then that admission becomes 
a piece of valuable evidence. The learned 
Additional District Judge also considered. 
the evidenceof Ah Yaan employee in the 
shop to be of little or no value; but he. 


. did not consider the fact that the defend- 


ant denied having ever been iu that shop. 
If Ah Ya is.believed, then the defendant's 
denial must be considered to be false. In 
my Opinion, bis failure. to consider. the 
above-mentioned pieces of evidence amounts 
to a material irregularity resulting in a mis- 
carriage of justice. 

I accordingly sét aside the decree of the 
District Court and restore that of the 
Township Court with costs throughout. 

A: Neds Decree set aside, 


V 
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BOMBAY HIGH COURT. 
OniginaL CivinJunrepiCTioN Bum No, 3991 

' . oF 1924. 
Mareh 11, 1920. 
* Present:—Mr. Justice Kemp. 
OÓHATURBHUJ BHAVANIDAS— 
. PLAINTIFF 
) versus 
KALYANJI BHIMJI—DEFENPANT. 
Specific Relief Act (I of 1877),s. 85— Contract of 
, sale—Suit by venlor for specific performance— 
| Decree—Default of vendor—Remedy of purchaser— 
. Application by way of motion, whether maintain- 
. able—Fresh suit, necessity of. . 
Where a vendor has obtained a decree for specific 
performance of the contract of sale it is not open 
to the defendant purchaser to apply by way of. 
motion to the Court to vacate the decree and rescind , 
the contract inthe event of default by the plaintiff 
vendor. The defendant's rights in such a case can be 
enforced only by a fresh: suit. The case of a defaulting 
vendor who has obtained a decree for specific per- 
formance is not covered by 8. 35 of the Specific Relief 
Act. [p. 322, col.2; p. 323, col. 1.] 
Kurpal Hemraj v. Shamrao Raghunath (1), distin- 


guished. p 


Mr. Vakeel; for the Plaintiff. 
Sir Thomas Strangman, for the Defend-., 


- 


ant. 

JUDGMENT.—The plaintiff in this 
case obtained a decree for specific perform- | 
ance of a contract for sale of certain 
property to the defendant. The decree 
directed that the defendant-purchaser was 
to pay the purchase-money within a month. 
and the plaintiff thereupon should com- 
plete the sale. It appears that there was - 
.& mortgage on the property and the delay 
' in carrying ‘out the decree appears to 
“have been due to the plaintifi's efforts to 
. obtain a re-conveyance from the mortgagee, 
. The mortgage related not only to this 
. property but also to another property 
which is not the subject-matter of the 
‘suit. The defendant applied by way of 
motion to have the contract of sale rescind- 
ed and the decree ‘in favour of the plaint- 
iffs fendor vacated on account of the de- 
` fault of the plaintiff's vendor in not exe- 
cuting the conveyance. The parties do 
‘not appear to have treated the time_ 


mentioned in the decree as of the. 
essence of the obligation to perform. 
Ultimately, the correspondence shows 
“that the plaintiff gave an appoint- 


‘ment for February 6, 1926, at ll a. m. 
The defendant applied through his attorn- 
eys fixing 12-30 P. m. This was scarcely 
sufficient time for the plaintifi's attorneys 

- 1o ecmnunicate with their clients but 

tbat is not very material kecauge the 
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plaintiff failed to be present at the hour: 
fixed by lim, namely, 11 a.m. Iam,how- 
ever, satisfied that the defendant had up 
till then waived any period which was. 
laid “down for completion of the convey- 


-ance and also that the  plaintiff-vendor’s 


default was really because be could not 
obtain a re conveyance from the mortgagee 
and not because he deliberately refused 
to execute the sale. 7 
The first question is whether this applica- 
tion will lie by way of motion? Sir 
Thomas Strangman has referred me to the 


.case of Kurpal Hemraj v. Shamrao Raghu- 
-nath (1). That was a case in which the 


defaulting purchaser had obtained a decree 
for specific performance. The learned 
Ohief Justice there seemed to think that 
the words in the final paragraph .of s. 35 
of the Specific Relief Act “in the same 
case" referred to case (c) mentioned in 
that section, and his conclusion might 
find some support from the use of the 
word "case". For the section commences 
by saying that a suit may be filed for 
rescission and such rescission may be 
adjudged by the Court in any of the 
following "cases". The section, however, 
clearly refers to the case of a purchaser 
making a default in payment of the pur- 
chase-money after deeree and it is ques- 
tionable whether the words "in the same 
case" im the final clause of the section 
referred to case !c).as held by the 
learned Chief Justice or referred to the 
paragrapb which follows the case (e) and 
which refers to the event of the purchaser 
being in wrongful possession of the subject- 
matter of the suit. Grammatically, the 
words “in the same case” should refer to 
this paragraph, and if it is contended 
that the Legislature intended those words 
to refer to cl. (c) the answer is that [am 
not concerned with what the Legislature 
intended but with what the Legislature has 
stated in the section. In any event the 
case of a defaulting vendor who has ob- 
tained a decree for specific performance 
does not appear to meto be covered by s. 35, 
and the opening words of that section 
clearly state that a suit may be filed, 
Reluctant, however, as I am to hold that 
a fresh suit would have to be filed to 
enforce the defendant's rights in case of 
default ty the  plaintif-vendor, 1 am 
driven to this conclusion by the fact that 

(1) 72 Ind. Cas. 321; 25 Bom. L. RB, 224; A, IL R 
1023 Bom, 211; 47 B, 589, 
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[104 I.O. 1927] . . .  . PARSEADI LAL v. SUKH RAM. TT E 
iam visi AN, - ua Partition of grove—Jurisdiction of Revenue Courteto 
there is no provision in s. 39 for n partition eae to disturb’ partition, maintain- 
defendant-purchaser to apply by way Oi ability of... ur Ur EU 
motion -to the Court to vacate the decree Trees growing upon land, the subject of pum 
and-rescind the contract in the event of DY, kaa E Kan s m 
default by: the plaintiff-vendor in whose: Reveuus Authorities, and a suit in a Civil Court to 
favour a decree for specific performance disturb a partition of grove land, the trees s well as 
has been passed. .I am aware that. in theland,' made by a Revenue Court is barred under 
England an application by-way of mo- $ BO of the U.P. Land Revenue Act. [p. 323, 
: : col. 2.] : : 

tion can be made Ne both cases. Never- Muhammad Sadiq v. Laute Ram (1) and Narpatv. , 
theless, as I have pointed out, the plaint-. Gur Parshad (2), followed. 


' 
à 
^ A 


if in Kurpal Hemraj v. Shamrao Raghu- ^ Second appeal from the decree of the 
nath (1) who obtained specific performance. Second Additional Subordinate Judge, 
“was the purchaser, I do not consider Aligarh. NA 
that case is an authority binding me where Mr. Panna Lal, for the Appellants. 
‘the plaintiff is the vendor in whose favour Mr. M. A. Aziz, for the Respondents. 
a decree for specific performance has been ` JUDGMENT.—At a partition in- the 
. passed.. There appears to be no doubt Revenue .Court two plots ofland .Nos, 196 
-that the case of the. plaintiff-vendor ob- and 197in village Sehroi were allotted to 
taining a decree for specific performance the defendants. The défendants were re- 
` and then .being in default is not provided corded as owners of the grove.. The plaint- 
for by s. 35. If I am wrong inthe view jffs thereupon brought the present suit in 
‘that I have taken-of this section, the next the Civil Court that the defendants’ names 
question -which arises-is whether the -were wrongly entered to the prejudice of 
decree should be vacated in the present the plaintiffs’ title against the grove num- 
‘case? There is no doubt that the plaintiff. bers, and the plaintiffs sought the following 
has been guilty of delay and atthe same reliefs. It may be declared by the Court 
‘time there ishis-explanation, which appears that the plaintiffs are the owners in posses- 
to be asound one, that he was unableto gion of groves Nos. 196 and 197, and that 
obtain a re-conveyance from his mortgagee. the defendants have no éoncern with the 
I do not think that the circumstances aforesaid groves. It will be noticed that in 
show that the plaintiff. has deliberately the plaint there was no distinction made 
refused to perform his. part of the decree., between the land and the trees standing on 
The learned Counsel for the plaintiff now the land. The trial Court in a confused 
informs-me that the plaintiff has obtained judgment decreed the suit. On appeal the .~ 


a re-conveyance from the mortgagee. It suit was rightly dismissed. It is argued `` 
„is clear to me that although one month, here that what the plaintiffs desired was - 


. as stated in the decree, is the period that they should be declared as owners of 
fixed for. completion, neither party’ has the trees. The argument here was in entire 
- treated it as of the essence of the obliga- conflict with the plaint allegations. It has 
tion. I think the proper order under the “been lield by this Court in Muhammad Sadig 
circumstances will be to fix a period vy. Laute Ram (l)' that trees..growing' upon 
within which the plaintiff must complete land, the subject of partition by the Reve- 
on tender to himof the purchase-money. nue Authorities, go with. the land and may 


-I fix that period at a week from to-day. properly be partitioned along with it by- 
No order as to costa. . ' , the Revenue Authorities. The principle 
OANA Order accordingly. of this ruling was followed in Oudh in 
n l : l Narpat v. Gur Parshad (2), where Mr. 
a cue Justice Daniels, when a Judge of the Oudh ` 


Court held that the Givil Court has no . 
i : jurisdiction to disturb a partition of grove- 
ALLAHABAD HIGH COURT. land;thetreesas well as the land, made by 


Smcoxp Orvin APPEAL No. 120 or 1925. _ the Revenue Court. | 5 
.June 10, 1527. . ^^ Mr Panna Lal argued that the.plaintiffs’ 
. Present:—Mr. Justice Dalal. . -- contention was that the land even before 
PARSHADI LAL anD orHaxrs—APPELLANTS | -the partition belongéd to the defendants,and , 
versus ee ; : 
i E "al ; : . A. W. N. (1901) 86. 
SUKH RAM AND OTHgRI— RESPONDENTS. ` o ES 5 Firm 406; 3 0. 0, 9. 


U P. Land Revenue Act (III of 1901), 6, 288 (kk) 


Dota 


Eh appeal with costs. 


..994 
the plaintiffs were only owners of the trees, 
andthatby the mere allotment of the land to 

` -the plaintifis there was no consequent allot- 
ment of the trees, and the plaintiffs can sue 
in the Civil Court for a declaration that 
they were owners of the trees. As I have 
already said, that argument contradicts 


„every one of the assertions in the plaint. - 


iThe very first para. of the plaint says that 
the . plaintiffs, the defendants ahd: their 
‘ancestors were co sharers and zemindars in 
, the village ' Sehroi, and that at the Settle- 
ment of 1307 Fasli there was in the aforesaid 
village a holding entered in khewat No. 36, 
and each co sharer had a share in that 
“holding: In para. 3, it isstated that outof the 
lands exclusively possessed by the plaintiffs 
and their ancestors, lands Nos. 196 and 197 
"were exclusively possessed by the plaintiffs 
:and their ancestors. Then the plaint con-. 
‘tinues that out of the sir lands exclusively 
owned by the. plaintiffs, their ancestors 
planted a grove in Nos. 196 and 197; 
and that the plaintiffs were still in pos- 
session of the aforesaid grove. It is difficult 
.to understand how in appeal a case can 
possibly grow up of lands belonging to 


‘the defendants at the time of partition ` 


and’ the trees on the land belonging to 
the plaintiffs. According to the terms of 
the plaint, the suit was certainly barred 
by the provisions of s. 233 (k) of the Land, 
"Revenue Act of 190], and I dismiss this 


“ANA. Appeal dismissed. 


ere] 


RANGOON HIGH COURT. 
CiviL MiscBLLANEOUS APPHAL No. 56 
or 1927. 
June 9, 1927. 
Presegt:—Justice Sir Benjamin 
`- Heald, Kr., and Mr. Justice Mya Bu. 
R, JAGANATH PADAYAOH 
~—APPELLANT .. : 
versus . 


. R.M. K. M. 
ut : — RESPONDENT. 


Civil Procedure Code (Act V of 1908), ss. 2 (2), 4?— 

| Order prohibiting decree-holder from withdrawing 
- amount-deposited by judgment-debtor without furnish- 
“img security, whether appealable. g 

- An order prohibiting a decree-holder from with 
drawing an amount deposited by the judgment- 
debtor 


JAGANATH PADYAOHI V. GHINNA CgHTTIAR.. . 


.thé amount in Court. 


Herbert : 


8. (HINNA CHETTIAR— .. 


without furnishing’ security merely deter-' 
mines an incidental question as to whether execution . 


‘od 0. 1927] 


is tobe carried out in a certain way and does not 
amount to one which conclusively determines the 
rights of the parties with regard to any matters in 
controversy inthe proceeding and is, consequently, 
not appealable. ‘[p. 325, col. 1.] 

Every order passed in relation to execution need 
not necessarily be deemed tocome within the scope 
of the definition in s.2 (2) ofthe Civil Procedure 
Code. [ibid.] . ; 

Saraswati Barmónya v. Moti Barmonya (1), Janar- 
dan Trimbak Gadre v. Martand Trimbak: Gadre (D, 
Rajendra Kishore v. Mothura Mohan (3), Husain 
Bhai v. Beltie Shah Gilani (4) and Mukhtar Ahmad v. 
Mugarrab Husain (5), applied. 


Miscellaneous appeal from the judgment 
of the District Court of Hanthawaddy, 
in Civil Regular No. 11 of 1920. 

Mr. Sastri, for the Appellant. 

Mr. Doctor, for the Respondent. 


JUDGMENT.—In Civil Regular No. 11 
of 1926 of the District Court of Hantha- 
waddy the respondent sued the appellant 


‘for recovery ofa certain sum of money be- 


ing the value of rental paddy alleged to be 
due to him by the appellant. 

On tha 4th of October, 1:26, the suit 
was dismissed and the respondent was 


ordered’ to pay the appellant a certain 
-sum of money as costs ofthe suit. 


The 
respondent obeyed the order and deposited 
It appears from the 
explanation of the learned Counsel for the 
respondent that on or after the’ making of 
the deposit the respondent applied to the 
Court thatin view of other suits which he 
instituted in respect of the subject-matter 
of the unsuccessful suits the appellant 
might not be permitted to withdraw the 


. amount in deposit withoutfurnishing secur- 


ity. . The District Court made an order on 


` the 10th December, 1926, granting the re- 


Bpondent's prayer. : 

The appellant has now applied objecting 
to this order. ; i 

The first and foremost. question for deter- 
mination is whether an appeal lies from an 
order such as this. 

The learned Counsel for the appellant 
relies on the provisions of s. 47 of the 
Civil Procedure Code and contends that 


' the order under appeal relates to the 


execution of the decree in the suit between 
the appellant and the respondentand is & 
decree within the meaning of s. 2 (2). 
. It should be noted that there was, in fact, 
no application for execution. The mcney 
was paid 
order of the 27th July, 1926, so that no aps 
plication for execution was necessary. — 
In any ease, the learned Counsel's cons 


into Court under the Court's. 
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d appears to us to be quite unten- 
&ble. NS ; 


In Saraswati Barmonya v. Moti Barmonya 
(1) it was pointed out that every order 
passed in relation to execution need not 
necessarily be deemed to come within tha 
scope of the definition’ in s.:2 (2) of the 
Civil Procedure . Code : and held that an 


otder for security to stay execution is not - 


an order determining any rightsof the 
perties, and is neither an order under 
. 8: 47 nor is it .a "decree," | ; 

In 1921, a Bench of the Bombay High 
Oourt held that an order forstay of execu- 


tion ‘could not in any way be considered . 


as in thenature of & decree and should. 
not, therefore, be deemed to be’ included 
within the term “decree” and ruled that 


an order for stay of exécution of a decree ^ ` 


was not an appealable order [Janardan 
aue Gadre v, Martand Trimbak Gadre 
(2 i e 24. ` " 
The decision in Rajendra Kishore v. 
Mothura Mohan (3) is also to the same 
effect. 


In Husain Bhai v. Beltie Shah Gilani(4)- | 


a Bench of the Allahabad. High Court fol- 
lowing the- principles laid down; in an 
earlier case. of the same Court [Mukhtar 
` Ahmed v: Muqarrab Husain (5)] held that 
"no appeal will lie from an order staying 
execütion of a decree for à definite period 
therein specified." ; 

In our opinion an order such as the 
one under appeal merely determines an 
ineidental question as to whether execu- 
tion is to be carried out ing certain way 
and does not amount to one which conclu- 
sively determines the rights of: the parties 
with. regard to any matters in controversy. 
in the proceeding. 

We, therefore, hold that the order sought 
to be reversed is not appealable. 

The appellant's Advoeate. urges that, the 
case may be regarded as a revision and the 
order in question set aside-by us in exercise 
ofourrevisional powers. . 

The respondént's Advocate: explained to 
us how the District Judge came to make 
the order, and we think that the explana- 
tion is correct. (lt appears to us thatthe 
order.is not at all improper, unjust or 


(1) 20 Ind. Cas. 72; 41 O. 160; 17 O. W. N. 1240. 
() 59 Ind. Cas, 523; 45 B. 941; 22 Bom. L. R. 
121 25. 


(3) 55 Ind. Oas. 228; 25 O. W. N. 555. - 
(4):83 Ind. Oas. 1035; 46 A. 733; 22 A. L. J. 706; A. 
. L'R. 1924 All. 808; L. R. 5 A. 482 Civ. : 

(5) 15 Ind, Oas: 50; 34 A, 30:10 AL. J: 56. `~ 


` 
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inequitable in substance, “In, these cir- 
. cumstances, we do not feel called upon to 
exercise our discretion to interfere with it 
in revision. ER =. 
In the result we dismiss the appeal with. 

costs, Ádvocate's fee two gold mohurs. 

ae ee Oe S. Appeal dismissed, 


ree ed 


. LAHORE HIGH COURT. 
Szcosp CiviL APPEAL No. 610 cr 1927, 

$e June 16, 1997. : 

Present :— Mr. Justice Jai Lal. 
RATI RAM AND oTHERS—PLAINTIFF3 
' — APPELLANTS 
versus 
TIRKHA AND oTAE«S—DEFENDANTS 
é RESPONDENTS. _ | i 
Civil Procedure Code (Act V of 1908), O. VI, v. I7. .- 
* —Amendment of pleadings—Suit for possession of 
specific plot, amendment of, into one for joint posses-. 
sion— Costs—Depriving successful party of costs. 

The Court may allow an amendment of the plaint’ 
in asuit for possession of land soas to convert it into 
a suit, for joint possession. [p. 326, col. 1.] f 

A successful appellant may be deprived of his 
costs where his failure in the Court bélow. was due 
to his failure to represent his case ‘properly. [p. 326, . - 
ej. 2] ` i eo : 

Second appeal from the decree of the .' 

‘Senior Subordinate Judge, Rohtak, dated the: 

20th November, 1926, affirming that of the 
' Additional Subordinate Judge, Fourth Class,’ 

Sonepat, District Rohtak, dated ‘the 13th. ` 
May, 1926. 
` Mr. Shamair Chand, for the Appellants.. 

Mr. Nawal Kishore, for the Respondents. 


JUDGMENT. —Ons the 21st May, 1913, 
the appellants obtained a declaratory decree , 
establishing their title to the land in suit. 
The decree was based on a compromise, the: 

. defendants having stated that they admitted 
the plaintiffs’ title to the property 8nd that 
they had relinquished possession thereof. 
The present suit was then instituted by the: 
same plaintiffs against the samé defendants, 
or their legal representatives, for possession 
of the same land which is described as 1 

` bigha 8 biswas. 13 biswansis out of 4 bighas 
6 biswas being field No, 967, on the allegz- 
tion that they are- owners of the land and 
that a decree in respect thereof was passed 
in their favour in 1913, and. that the. 
defendants dispossessed. them about six- 
months before the suit. A i 
The trial Court dismissed the suit holding 


DIE 


. hat the .deferidants did not dispossess the ' 
laintifig six months before the suit as. 


Alleged by.them and that thé plaintiffs did 
"Rot obtain actuab possession of the land 


when tle;decree.in.1913 was passed in their ; 


` favour.. ~ arua : 
' The Senior Subordinate Judge has 
dismissed the appeal, holding that the suit 
relates to specific plots of the land and that 


~ the plaintiffs have not- established that they 
i any particular. 


were ever in possession of ] 
plot out of the field No. 967 of which 
^. "they could be dispossessed, six months 
before the suit. 


T2 “It appears that in the trial Court a prayer 


“was made on behalf of the plaintiffs that the ` 
suit be regarded as one for joint possession. . 


^. of the area mentioned in the plaint and 
decree given accordingly, but this was not 
granted by the trial Judge. This prayer 
does not seem to have been repeated before 
the Senior Subordinate Judge, butit is 


''eontended by the Counsel before me that - 


the plaint is wide enough to cover the relief 
of joint possession, if it be found that the 
plaintiffs are entitled to joint possession 
.of the land. Reading the plaint as a whole 
- I consider that it is wide enough to enable 


the Court to grant joint possession of the. 


area in dispute. It is at the same. time true 


=. that in the trial Court and before-the Senior- 


Subordinate Judge also the case for the 
plaintiffs as presented by Counsel was that 
they had been dispossessed of specific plots 
“and the suit was for possession thereof. 


' Even if the suit was for possession of^ 


specific plots of land there was nothing to 
“debar the Court from allowing an amend- 
ment of the plaint so as to convert the suit 
into one for- joint possession, but in 
this case, ås I have stated, it is not 
` necessary to amend the plaint and a relief 


“for joint possession can be granted on the' 


plaint as framed. , : 


: Having regard to all the cireumstances o 
this case and the previous history of the 
land in dispute I consider that it is a fit 

. ease in which the question of the plaintiffs’ 


- right to obtain joint possession.. should be, 
I, therefore, set aside. 


' adjudicated upon. 
. the decree of the Senior Subordinate Judge 
and remand the case to him to decide 
whether the plaintiffs are entitled to a decree 
for joint possession. In order to enable 
‘the learned Judge to grant a decree for 
joint possession two matters will have to be 
. determined by him ; s 


e 
AUNG BAN ZEYA ®, C, R, M, A. OHETTIAR FIRM, 


“by Counsel for the appellants, 
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(?) Whether when the decree in 1913 was 
granted to the plaintiffs joint possession of 
the land in suit was actually given to. them 
by the defendants as stated by them in 
Court before the decree, or 

Whether the plaintiffs have been in joint 
possession of the land at any time within 
twelve years of the institution of the present 
suit? or : o 

(ii) Whether the fact that the previou 
deeree was passed on an admission made by . 
the defendants of the plaintiffs’ title to the , 
property, the adverse possession, if any, of 
the defendants was put an end to and;. 
therefore, defendants’ adverse possession 
commenced from the date of the decree, 
of 1913. ‘ 

The last contention was raised before me 
I do not, of 
course, express any opinion as to whether it 
is sound.or not. In view of the fact that the 
plaintiffs did not properly represent their 
case before the Courts below I direct that 


“they will not get any costs of this litigation 


ineurred heretofore. i ; 

: 2s remand will be under O. XLI, 
r, 23. . 

A. N. A. Order accordingly, 


—— 


RANGOON HIGH COURT, 
Civit MISCELLANEOUS APPEAL No. 43 oF 
June 15, 1927. 

Present :—Justice Sir Benjamin Herbert 

Heald, Krt., and Mr. Justice Mya Bu. 
Messrs. AUNG BAN ZEYA-—APPELLANT . 
versus 

O: R. M. A. CHETTIAR Firm 
— RESPONDENT. 

Companies Act (VII of 1918), s.-109—Mortgage not 

registered under s. 109, validity of-—Company, .whe- 


-ther entitled to repudiate while itis a going concern. 


A mortgage ofthe immoveable property belonging 
to a Company which is not.reġistered in accordance - 
with the provisions of s. 109 of the Companies Act 
cannot be repudiated by the Company itself so long as 
itis a going concern: though it is void against the 
ae “and the creditorsin winding up. [p. 327, 
eol. 1. 


Mr. Kirkwood, forthe Appellant. . 

Mr. Aiyangar, for the Respondent. 

JUDGMENT.—The : respondents, a 
Chettiar firm, sued petitioners, who are a. 
Company registered under the Indian Com- 
panies Act, to recoverasum ofover Rs.60,000 
as being due ona mortgage of the Com- 
pany's mill and other properties. Petition- 
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ers admit the debtand the mortgage but 
plead that raspondents are not entitled to 


A. mortgage-decree, because s.109 of the 


Jqdian Companies Act says that every mort- 
gage on immoveable property shall, so far 


a3 any security on the Company's property: 


is thereby conferred, be void against the 
liquidator and any creditor of the Com- 
pany, unless the prescribed particulars of 
the mortgage together with the instrument 
by, which the mortgage is evidenced, or 


& copy thereof, are filed with the Regis- 


trarfor Registration, and because this mort- 
gage wasnot so registered, 

‘The trial Court rejected this defence on 
the ground thats. 109 had no application 
to the case because no question of any 

. claim by -a liquidator or any creditor of the 
Company 
mortgage-deeree. 

Petitioners appealed to this Court and 

-the Bench before which the appeal was 


- heard dismissed it summarily on the same ` 


ground. 


Petitioners now apply forleave to ap- — 


peal to His Majesty in Couneilon the ground 


that the appeal involves a substantial ques-" 


tion of law. , 
Petitioners” learned Advocate admits that 


he cannot refer us to any Indian authority’ 


which supports his contention that a mort- 
gage which is not registered in accordance 
‘with the provisions of s, 109 can b» repu- 
‘diated by the Company itself while it is 
a going concern, but: he has suggested 
that the English case Im re Monolithic 
Building Company, Tacon.v. The Company 
(1) supports his contention. A reference 
to that case shows that there the ques- 
tion of the validity of the unregister- 
ed mortgage arose between the mort- 
‘gagee and another creditor of the 
Company and that there was no question 


of repudiation by the Company itself. . The ` 


learned Master of the Rolls said “in his 
judgment :— “Of course, the deed is not 
void to all intents and purposes. It is a 
perfectly good deed against the Company 
so long as it is a going concern." Simi- 
larly Phillimore, L. J., said :—" We have 
to construe s.93 of the Statute. It makes 
void a security ; nut the debt, not the cause 
of action, but the security, and not as 
against everybody, not aè against the Com- 
pany. grantor, but dgainst the liquidator, 
and against any creditor, and it leaves the 

(1) (1915) 1 Ch. 643; 84 L. J, Ch. 441; 112- L. T. 619; 
59 S.J. 33 x 


arose, and gave respondent a. 


2 a 
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security to. stand as. against the Company 
while “it is a going concern.” The 
relevant wordsof the English Statutg (s. 
93 of the Companies. (Consolidation) Act 
1908), are identical with those of s. 109 of 
the Indian Companies Act, andit was on 
a consideration of the law as’ stated by 
thoss learned Judges that we dismissed the 
petitioner's appeal summarily. 

We are ofopinion thatthe law on the 
question which petitioners wish to raise 
is perfectly plain, and, therefore, we find 
that the proposed appeal to His Majesty: 
in Council does not involve any substantial 
question of law, and that, therofore, the 
case doesnot fulfil the requirements of s. 
110 of the Code. d. ser 

The petition is accordingly -dismissed 
with costs, Advocate's fee to bs five gold 
mohurs. i ; 

AN, A. Petition dismissed, 


—— 
‘ 


. PRIVY COUNCIL. 
APPEAL FROM THE OBYLON' SUPREME COURT. 
T2 June 16, 1927, 
Present :—Viscount Haldane, Lord Shaw. 
and Lord Warrington. . 
ANDRAHENNEDIGE DINOHAMY AND 
ANOTHE&—APPELLANTS . 


i versus: ‘ 
WIJETUNGE LIYANAPATABENDIGE : 
BALAHAMY ANDOTHEBRS— RESPONDENTS. 


Husband and wife—Long cohabitation and conduct 
—Presumption of valid marriage—Notary public— 


' Deed involving extinction of rights—Duty to suggest 


appointment of another notary to protect interests of 
site party. , 
Phere a i and woman are proved to have lived 
together as man aud wife, the law: will presume, 
unless the contrary be clearly proved, that they were 
living together in consequence of a valid marriage 
and notin a state of coneubitage: [p 328, col. 2.] 

A notary public who is instructed by a party to 
a transaction seriously affecting the pecuniary 
interests and social status of others who are éo be made 
parties to the deed, should suggest that another notary 


“should be employed to protect the interests of the 


latter. [p. 329, col. 2.] | 
j Appeal from the decree. of the Supreme 


Court, Oeylon. >- "P 
. Messrs. L De Gruyther and K. Brown, 
for the Appellante. . 

Mr. H. I. P. Hallett, for the Respond- 
‘ents. ^ ar re 
` JUDGMENT. `- : 
Lord Shaw.—Thisis an appeal rais- 
ing the question of the validity of `a Bing- 
halese marriage. A petition was presented 


1 
1 F 


" r 


-828 - ANDRAHENNEDIGB DINOMAMY V. WIJETUNGE LIYANAPATABENDIGE, 


by the respondents im the District Oourt of 
Tangalla in Ceylon for Letters of Adminis- 
tration’ of the estate of one, wbo, for short, 
tnay’be called Don Andris de Silva. Don 
Andris died on the lst September, 1 21. 
The application was made, upen the 14th 
December of that year, by Singho Appu, 
the son-in-lawof the deceased Don Andris, 
~ Don Andris died intestate. 

"The family history of Don ‘Andris was 
that he had been regularly married in 
1885, having as issue the daughter who, 
through her husband Singho Appu, now 
claims his wholeestate. This first wife died 
in May 1900. 

"Then in 1901, and for a course of twent 
years until 1921, when Don Andris died, 


the. proved family history was as fol- 


lows: f 

.He married one Balahamy, with the pro- 
cession, the giving of gifts and other 
ceremonials familiar to the law of Ceylon. 


There was,however, one omission, namely,. 


' that the marriage was not registered, and 
in that sense the marriage was irregular, 
But registration, however important, was 
not by law essential Don Andris and she 
lived together as apparently mah and wife 
for these twenty years. During that period 
she bore him nine children, of ^ whom 


eightare still alive." The father and mother ` 


and children all lived together as one family. 
At the time of his death she and the eight 
surviving children ere living in the family 
house. . ; : f 

By the law of intestate succession in 
Ceylon, the estate of the deceased would 
have been divided, one-half to his widow 
and the other half equally among the 
nine children, namely, | 
the respondent, the child of .the first 
marriage. f 

The respondents claim that this law of 
succession operates. 

The ‘appellants, however—Singho Appu 
and his wife—deny to the respondents any 
such right of succession. They maintain 
that Balahamy was not the wife of Don 
Andris, and that all her children were 
illegitimate. They accordingly claim 
that Dinohamy succeeded to the whole 
estate. . ae 

In the circumstances mentioned it is not 
" to be wondered atthat, when, on the 14th 
December,. 1921, Letters of Administration 
were granted to the appellant, Singho Appu, 
as son-in-law of the deceased and husband 
'. ef Dinohamy, the daughter by the first 


her eight, and- 
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marriage, he considered it expedient to do 
something to fortify aclaim to the estate. 
“For the result -of success in his application 
would be that the appellants would be able 
to disinherit and eject from the family, 
home the first respondent and her eight 
children, A deed, purporting to be a deed >- 
of agreement, was accordingly prepared. 
It wasmade ready by the 18th December, 
namely, four days after Letters of Adminig- 
tration; and it was executedon the 23rd - 
December. 
. It is'sufficient to say of that deed that the 
estate was declared wholly to belong to 
appellant Dinohamy, the daughter of the 
first marriage. A certain portion of the 
property, however—about one-half—was to 
be given by heras a donation to the eight 
children and the deed entirely ` disinherits 
their mother who, as the widow of Don 
Andris, would have succeeded to the other 
- half. It not only, however, does this, but 
it.further states that Don Andris _had 
"lived with the said’. Balahamy as 
his mistrees and not having legally married 
her, eight children were born to them." 
She, is accordingly, as stated; entirely 
disinherited by this alleged agreement. : 

There are only two real questionsin the 
case: 

First, was -Balahamy married according 
to the law of Ceylon to Don Andris? 

. Sezondly, are her or her children's rights 
affected by the deed of agreement ? 

The strength of the appellants’ case— 
there being a total conflict between the 
witnesses on the one side and those on the 
other—is that the District, Judge believed 
the appellants’ witnesses, On the other hand, 
the two Judges of the Supreme Court of 
Ceylon, by their judgment dated the 18th 
December, 1925, reversed the District Court's 
judgment, ‘and on both the points in issue, 
differed fromthe learned Judge, disbelieved 
the witnesses of the appellants, and believed: 
those of the respondents. . 

Itis not disputed that according to the 
Roman Dutch Law there is a presumption in 
favour of marriage rather, than of concu- 
binage; that according to the law of Ceylon, 
where a man and woman are proved to have 
lived together as man and wife, the law. 
. will presume, unless the contrary be clearly 
proved, that they were living together in 
consequence of a valid marriageand not ina 
state of concubinage. ME 

A judgmentsubstantialy in these word, 
[Sastry Velaidar Aronegary v. Sembecutty 
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Vaigalie (1)] was pronounced by this Board 
through Sir Barnes Peacock. Sir Barnes. 


discusses the law with some fullness, quot- ` 


ing among other cases the opinion of Lord 
Oairas in De Thoren v. Attorney-Generalx(2)- 
and making reference to the Scotch leading 
case, the Breadalbane Peerage case (3). 

Since, the Breadalbane Peerage cdse (4) 


has been mentioned it may be expedientto , 


. note these sentences from the judgment of 
Lord Cranworth therein: 

“Marriage can only. exist as the result of 
mutual agreement. The conduct of the 
parties, and of their friends and neighbours, 
in other words, habite and repute, may 
afford strong, and, in Scotland, attending to. 
the laws of .marriage there existing, un- 
answerable evidence, that at some unascer- 
tained timea mutual agreement to marry 
was entered into by the parties passing as 
. man and wife. I cannot, however, think it 


correct to say that habite and repute in any . 


case makethe marriage. Repute can ob- 
viously have no such effect. It is, perhaps, 
less inaccurate to speak of habite creating 
marriage, if by the word ‘habite’ we are to 
understand the daily acts of persons living 
together, which. imply that they consider 
each otheras husband and wife, and it may 
betaken asimplying an agreement to be 
‘ what they represent themselves as being. 
It seems to me, however, even kére to be an 
improper use ofthe word to say that it. 
makes marriage. The: distinction is, per- 
' haps, one rather of words than of substance; 

but I preferto say that habite and. repute 
afford by the Law of Scotland, as, indeed, of 
‘all countries, evidence of marriage, always 
strong, and in ‘Scotland, unless met ‘by 
counter-evidence, generally conclusive.” ` 

Whether -this distinction be merely one 
: of words rather than one of substance does 
not,in the present, case, really arise; be- 
cause in their Lordships’ opinion the evi- 
dence in this case comes up to the full 
measure of what would be demanded eitber 
in. England or in Scotland or Ceylon, name- 
ly, itis unanswerable and conclusive ‘evi- 
dence. > ; 

The parties lived together for twenty 
years in the same house, and eight children, 
were born-to them. The husband during 
his life recognized, by affectionate provi- 
sions, his wife and children. The evidence 
of the Registrar of the District shows that 

(1) (1881) 6 4. C. sei, 50 L. J. P. C. 28; 44 L. T. 895. 

(2) (1876) 1 A: O. 686 | 

(3) (1871) 2 H. L. Sc. 269. 

(0 (1867) 1H. L, So. 182, 
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fora long course of years the parties ‘were 
recognized as married citizens, and even 


‘the family” functions and ceremonies, suth 


as, in ‘particular, the reception of the 
relations and other guests in the family 
house by Don-Andris and Balahamy as host’ 


and hóstess— all such functions were con-- ' 
“ducted on the footing alone that they were 


man and wife. No evidence whatsoever is | 
afforded of repudiation of this relation by 
husband or wife or anybody. 

The learned Judges of the Supreme’ 
Court have discussed the evidence care- 
fully, and have come to these conclusions: 
The Board thinks they are right. 

The second point has reference to the 
alleged deed of agreement. It has already. 


“been. noted as remarkable that: Singho- 


Appu thought it right within a few days of 
Letters of Administrationbeing granted to 
him to fortify his and his wife's position by 
getting an agreement of the kind. The facts 
with regard to it are that the widow gave 
no instructions for its preparation; that she 
was not:consulted as to its #provisions; that 
she obeyed a message to go to Singho Appu's, 
house, andthat she there, at his request, 
signed the deed. Shehad.no legal adviser. 

The deed was in English, but she could not 
read English. She says that she under- 


stood she was required to put her name to 


it because it concerned her half of the 
estate, but thatshe did not know anything 
else. It is almost beyond reason to expect 
that she would have knowingly signed a` 
deed declaring that she herself had lived 
with Don Andris for twenty years as his. 
mistress, and that all her children were 
illegitimate children. f 

The most careful examination of the. 
conduct of the notary in such a case 
must be made. Its outstanding feature is 
that being instructed by one party to a 
transaction involving not only the extinc- 
tion and alteration of patrimonial rights; 
but also a degrading alteration of the 
status and moral life of others who were 
to be made parties to the deed, he never 
seems to have, suggested thatit was a case 
for another notary being employed to pro- 
tect the. wife and children’s interests. The 
transaction and the evidence by which it 
was supported are alike discreditable. It 
would requira the very strongest evidence 
in such circumstances to prevent the re- 
spondents from being protected against such 
a transaction by a Court of Law. Their 


Lordships agree with. the ‘Supreme’ Court 
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thatitis not proved that the wife under- 

stood, or had sufficiently explained to her, this 

deed written in aforeign tongue, and think 
it is no bar tc her and her children's rights 
undef the Ceylonlaw of intestate succes- 

sion. . 

Their Lordships do not enter further into 
the facts of the case as, for instance, the ent- 
riesupon the register and other topics—upon 
all of which topics the Board agrees with 
the Supreme Oourt. 

Their Lordships will humbly advise His 
Majesty that the appeal should be disallow- 

“ed with coste. 

A. N. A. Appeal disallowed. 

Solicitors for the Appellants:—Messrs. 
Freeman & Cooke, 

Solicitors for the Respondents:—Mr. 0. 
A. Cayley. 


RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPEALS Nos, 27 AND 3l 
-oF 1927. 

May 11, 1927. 

- Present:—Sir Guy Rutledge, KT., Chief 
Justice, and Mr. Justice Brown. 
JAMAL BROTHERS & Co. Lrp.— 
APPBLLANTS - 
f versus 
OHIP MOH & Co.—RzsPONPENTS. 
Letters Patent: (Ran.), cl. 138—' Judgment, meaning 


of—Order rejecting application for removal of attach- 
m heller judgment—Civil Procedure Code (Act V 


of 1908), O. XXI,rr.68,63. — ^ 

An order dismissing an application for removal of 
an attachment under O. XXI, r. 58 (1) of the Code of 
Qivil Procedure is not a ‘judgment’ within the mean- 
ing of cl. 13 of the.Letters Patent of the Rangoon 
High Court and is, therefore, not appealable under 


the said clause. [p 331, col. 1.] : : | 
Sabhapathi Chetti v. Narayansami Chetti (1), dis- 


sented from. 

Qivil Miscellaneous Appeal from the 
OriginalaSide, High Court of Judicature at 
Rangoon, in Civil Miscellaneous No. 206 of 
1926. : 

Mr. Clark, for the Appellants. 

Messts. Keith and Ba Tin, for the Re- 
spondents. 

JUDGMENT. 

Rutledge, C. J.—A preliminary objec- 
tion bas been taken in these cases that no 
appeal lies. E 

For the appellants itis urged that the 
order appealed from is a final order, in that 


it determines the rights between the par- 


: ; | 
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ties to apply under the provisions of the 
Code of Civil Procedure for the removal 
of attachment and reliance is placed upon 
a decision of the Madras High Court in the 
case of Sabhapathi Chetti v. Narayansami 
Chetti (1). 

A comparison of the words of O. XXI, 
rr. 58 and 63 of the Code of Civil Procedure, > 
in my opinion, makes it clear that the order 
appealed from is not a" judgment" with- 
in the meaning of cl. 18 of the Letters 
Patent. 

The learned trial Judge has rejected the 
appellants’ application under the proviso 
to O. XXI, r. 58, sub-r. (1) of the Code of 
Oivil Procedure, on the ground. that the 


‘claim was unnecessarily delayed. 


Rule 63, states: “ Where a claim oran 
objection is preferred, the party against 
whom anorder is made may institute a 
suit to establish the right which he claims 
to the property in dispute, but, subject to 
the result of such suit, if any, the order 
shall be conclusive,” 

It is quite clear that, if this application 
had first been made in the District Court, 
that Court’s order would not have been 
.appealable to the High Court, and that 
the appellants’ only remedy would have 
been to file a regular suit. It would be 
rather anomalousif,in these circumstances, 


` the appellants could have a right of appeal 


from an order of a Judge ofthe High Court, 
which they could not have in the case of a: 
District Oourt. 

+ I may note that, though the judgment 
of the Madras High Court, already referred 
to, is an authority in the appellants’ fa- 
vour, that decision has been, in certain 
respects, disapproved of by their Lordships 
of the Privy Council in the case of Sabitri 
Thakurain v. Savi (2), 

This Court,.on the question of what is 
a “judgment” within the meaning of the 
Letters Patent, has on two occasions had 
to differ from the views taken by the 
Madras High Court, namely, in Abdul Gaf- 
for v. Official Assignee (3) and Ma Than 
Myint v. Mg. Ba Thein (4). The decision of a 
Bench of this Court in Yeo Eng Eyan v. 


(1) 25 M. 555: 11 M. L. J. 346. s 

(2) 60 Ind. Cas. 274; 48 O. 481 at p 490; 40 M. L. 
J. 308; (1921) M. W. N. 159: 19 A. L. J. 281; 48 
I A. 76; 33 C. L. J. 307; 25 C. W. N. 557: 23 Bom. L. 
R. 681; 14 L. W. 362; 3 U. P. L. R. (P. O) 57 (P. 0). 

(3) 93 Ind. Cas. 211; 3 R. 605; 4 Bur. L. J. 254; A. 
I R. 1926 Rang. 64. 

(4) 95 Ind. Cas. 523; 4 R. 20; 5 Rur. L, J. 6; A.L R, 
1926 Rang. 110, 
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Beng Seng & Co. (5) has been uniformly 
followed, -and at page 473*, the late 
Ohief Justice, quoting & passage from 
a judgment of Sir Arnold White, O. J., ob- 
served :— 

“I agree that a decision which affects 
the merits of the question between the 
parties by determining some right or liabil- 
ity may rightly be held to bea ‘judgment’ : 
and I think that an order which mere- 
ly paves the way for the determination of 
the question between the parties cannot 
be considered to be a ‘judgment’; nor 


can a mere formal order merely regulat- 


ing the procedure in the suit, or one which 
is nothing more than a step towards ob- 
taining a final adjudication.” And Mr. 
Justice Brown at page 475* referring to the 
order in that case observed :— : 

“Tt does not purport finally to decide 
any of the rights between the parties.” 

Applying the same criteria to the pre- 
sent case, it seems clear that the learned 
Judge has not finally decided any of the 
rights between thé parties. He has merely 
held that a certain summary remedy given 
by the Code of Civil Procedure is not avail- 
able to theappellants, because of unneces- 
sary delay. This order leavesopen to the 
appellants the right which is specifically 
laid down inthe Code, namely, the right 
of bringing a regular suit and having the 
question in issue finally decided. It con- 
sequently cannot be a ‘judgment’ within 
the meaning of cl. 13of the Letters Patent 
as interpreted by the decisions of this Court 
already referred to. 

The appeals must accordingly be dismiss- 
ed with costs, one gold mohur in each 
case. 

Brown, J.—I concur. 

A. N. A, Appeal dismissed. 
ir 84 Ind. Cas. 291; 2 R. 469; A. I. R. 1925 Rang. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 837 oF 1925. 
June 22, 1927. 
^ Present :—Mr. Justice Page and 
i Mr. Justice Graham. 
KHETRO 


MOHAN MITTER —APPLICANT— 
APPELLANT 
versus 
Srimati NALINI BALA DASSI— OBJECTOR 
—RESPONBENT. 


Civil Procedure Code (Act V of 1908), s. 151,0. 


a : 
KHETAO MOHAN MITTHR 9. NALINI BALA DASI. 
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XLIII —Inherent powers, exercise of—Order in exer- 
cise of inherent powers, whether appealable. 

An appeal does not lie from an order under 
s. 151 of the Civil Procedure Code, as it is not one 
of the orders appealable under O. XLIII of the 
Code. [p 332, col 1.] : : 

Per Page, J.—Inherent powers under 8.151 of the 
Civil Procedure Code should not.be exercised where 
or remedy is open to the applicant. ` (p. 331, 
Col. Z. ^ 

Appeal against ar order of the District 
Judge, 24-Pergannas, dated the 20th of May, 
1925. - 4 

Mr. Amarendra Nath Bose, Babus Satind- 
ra Nath Mukerji and Hira Lall Ganguli, 
for the Appellant. 2 

Babu Hira Lall Chakrabartty, for the 
Respondent. i 

“ JUDGMENT. 

Page, J.—Thisisa very simple case. The 
appellant challenges thevalidity of an order 
passed by the learned District Judge of 
94-Pergannas of the 20th May, 1925. The 
learned Advocate who appears for the 
appellant conceded and contended that the 
order under review was made by the learn- 
ed District Judge, and could only have 
been made by the learned District Judge, 
in the exercise of the inherent powers 
which he contended the learned Judge 
possessed ‘under s. 151 of the Code of Civil 
Procedure. Weare asked tointerfere with 
the order under review. It is to be borne 
in mind that the learned Judge would 
only be entitled to reverse. the two orders 
ofthe 20th July and 5th September, 1923, 
if in his opinion those two orders amounted 
to an abuse of the process of the Court or 
it was necessary for the ends of justice that 
those two orders should be reversed. The 
Jearned District Judge after considering the 
matter came to the conclusion that "It can- 
not be contended that a disclosure of the 
order passed by the District Judge on the 
5th April, 1910, would have been sufficient 
for the Court to stay its hands in the matter 
of dealing with the. application for permis- 
sion to sell" He further came to the con- 
clusion that there was no necessity for him 
to exercise any inherent power which he. 
might possess for the purpose of abrogating 
the two ordersto which objection was taken, 
because another remedy was open to the 
applicant. In my opinion, he was quite 
right in the view which he took of the 
position. The learned’ Advocate for the 
appellant contended—contrary I think, to 
his own conviction—that the validity of the 
two orders of the 20th July and 5th Sep- 
tember, 1923, and the sale by the adminis- 
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tratrix which followed from them, could 
not be challenged in a suit upon the ground 
. that they had baen obtained by fraud. He 
cited. two authorities in support of his 
contention the earlier of which is the case 
of Chuni Lal Haldar v. Makshada Debi (1) 
in: which case the Court left the matter 
open, and the latter of whichis the case of 
Rakshab Mandal v. Tarangini Deyi (2) in 
which case the Court appears to have been: 
of opinion that under such circumstances 
a-suit. would lie. i i ; 
The result is that, in my opinion, the 
present attempt to induce the Court to 
reverse the decision of the learned District 


Judge ofthe 20th May, 1925, whether the, 


present proceeding is to be regarded as an 
appeal or as an application under s. 115 is 
misconceived, and both the appeal and the 
applieation are dismissed with costs —the 
hearing-fee being assessed at two gold 
mohurs. KNEE : 
Graham, J.—I agree. The learned 
District Judge ‘appears to have been 
of. the opinion that the application 
before him could not be’. entertained 
under the Probate and Administration Act. 
It.seems to me that in so holding the learn- 
ed Distriet Judge wasiu error and that by 


virtue of s. 53.of the Probate and Ad- 
ministration Act he had jurisdiction to deal | 


with the matter with reference to s. 151 of 
the Code of Civil. Procedure. It appears to 
be.conceded that the order must be deemed 
to have been one under that section. 
If that is so, then no appeal lies as the 
order under.s. 151 is not one of the orders 
appealable under O. XLIII of the Vode of 
Civil Procedure. The appeal, therefore, 
must be dismissed. : 
An application for revision has also been 
` filed before us under s. 115 of the Code of 
Civil. Procedure. . But, in my judgment, the 
faets are not of such a nature as to justify 
our interference in the exercise of our 
revisional jurisdietion and the appellant 
must geek his remedy elsewhere. , 
A. N. A. a 
Appeal and revision petition dismissed, 


: (1) 52.Ind. Cas: 309; 23 O. W. N. 652, 
(2) 62 Ind. Cas. 418; 25 C. W. N. 907. 


‘ents, 


J. A. OATES, TUG & WHARFAGS OO, 7. FRANKLIN FIRE INóURANOR Oo, (1041 Ò, 199) 


, PRIVY COUNCIL, 
APPEAL FROM THE SOP&EME Couxror BRITISH 
CoLUMBI^. 

. June.20, 1927, : 

. , Present:—Viscount Haldane Viscount 

Sumner, Lord Shaw, Lord Merrivale and 

Lord Warrington, 2. 
.  : Oart. J. A. CATES, TUG AND 
“ WHARFAGE Ov., Lto. —APPBLLANTS - 
5 versus 
Tas FRANKLIN FIRE INSURANCE 
Co. or PHILADELPHIA PENN SYLVANIA 
— RESPONDENTS. 

Marine Insurance—Sinking of ship—Notice of 
abandonment—Refusal by underwriters—Offer by 
underwriters to sell ship.to third party, whether 
acceptance of abandonment—'Constructive total, loss’ 
—Mere sinking of ship, whether actual total loss— 
ra Insurance Act, 1906 (6 Edw. VII, Ch. 41), 
s. 60 (2). 

An offer by the underwriters to a third person to 
sell to the latter a ship of which notice of abandon- 
ment has been.given by the assured to the under- 
writers does not constitute a binding "acceptance of 
the abandonment-tendered by the assured in spite of 
a previous formal refusal of it. Even if the offer is 
accepted and an agreement to sell is concluded, it 
would only be an executory contract, which the 
ainderwriters would be able to perform if and when 
they chose to accept the abandonment and in itself 
could not be an aot of ownership. [p. 333, col. 2; p. 334, 
eol. 1. j | 

There is no.constructive totalloss of a ship 
under s. 60 (2)of the Marine Ingurance Act, where 
its recovery was not unlikely at the time when 
notice of abandonment was given. [p. 331, cols. 1 & 2.] 

The barefact thata ship is under water or even 
that sheis submerged under such circumstances ag 
to present to the salvors a problem of difficulty 
does not amount to an actual total logs, and does not, 
therefore? relieve an assured from the necessity of 
proving a constructive total loss. [p. 335, col. 1.] 

Dieta of Lord Halsbury in Blairmore (Sailingship) 
Co. Ltd. v. Macredie (1), explained. . 

Appeal from the judgment of the 
of British Columbia. `. ; 

Mr. J. A. MacInnes, for the Appellants. 

Mr. W. M. Griffin, for the Respond- 


JUDGMENT. - 
Viscount Sumner.—The appellants 
were the owners of the motor tug-boat 
"Radius" when she wassunk in collision 
just outside the entrance to Burrard Inlet, 
the harbour for the City of Vancouver, on 
the 26th August, 1925, and went down in 

about fifteen fathoms. ' f 
She was covered at the time by two po- 


Court 


- licies of insurance, iesued by the respond- 


ents, one for $24,000, so valued, on hull 
($12,000), and machinery ($12,000), against 
all risks, and the other on disbursements 
for $6,000 on the like value against total or 
constructive total loss only, with a. limited 
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part of any general average and.salvage. ` 


Both policies 
clauses: 

“In ascertaining whether the vesselis a con- 
structive total loss, the insured valueshall be 
taken as the repaired value, and nothing 
in respect of the damaged orbreak up value 
of the vessel or wreck shall be taken into ac- 
count ., Warranted to be subject to 
Enghsh Law and usage as. to liability for 


contained the following 


‘and settlement of any and all claims", 


and also sue and labour clauses in the 
usual terms. The disbursements policy 
further contained the words “to 
follow Hull underwriters in the event. 
of. total or constructive or compromised 
total loss.” : 
The plaintiff Company sent to the under- 
writers’ agents notice of the accident on 
the day of the collision and notice of aban- 
donment on the day after, which on the 3rd 
‘September the respondents refused in writ- 
ing to accept“ at that stage.” Prompt ar- 
‘rangements werealso made by the agents 
to ascertain the exact position of the sunken 
. tug. . This was' done without difficulty, oil 
‘being observed on the surface in the neigh- 
bourhood of the place of collision. The spot 


was buoyed on the 27th August, and on the ' 


‘28th August a diver was sent down, who 


reported the tug to be resting on the bot- 


tom there,right sideup,and though holed 
'jnone place amid ships otherwise apparent- 
ly undamaged: Thereupon a contract was 


made with salvors on the 29th August to: 


raise her for $6,500, no cure, no pay, and by 
‘the 2nd September she had been raised and 
towed inshore. Next day she was beached 
and the hole was temporarily patched, Bx- 
aminations and surveys followed, those 
'. made for the underwriters being detailed 
surveys by skilled surveyors, those on the 
other side -amounting to ‘little more than 
a generallook round without detailed es- 
timates. 

The result was that the appellants were 
advised by one. witness (Moscrop), thus : 

"[ didn't think she would be worth fixing 
up. I thought it would be cheaper to build 
anew boat and put the money in that,” 
and by another (Lucas), that the cost of 
repairing the enginé would be probably four 
or five thousand dollars, which would make 
it worth about five thousand. 

-On the other hand, detailed estimates, 
based on the surveys, were furnished to the 
underwriters'and tenders to do the work 
were made by responsible shiprepairers at 


"Vancouver: for amounts ranging from 


$10,348 to $14,720. There were further 
admitted items for expenses of variotis 


kinds, amounting to $3 042. Theappellaate’. ' 


witnesses did not address themselves to the 
points that the expense ofrepair had to be.. 
compared with aa insured value of $24,000, 
or realise that the question could not be 


solved. by asking merely whether it would 


pay the owners best to abandon at the out- 
set and büy a new tug or to undertake the 
work of effecting the necessary repairs. On ` 
the underwriters’: figures, which were the 


‘only figures presented “ in accordance with 


English usage in the settlement of claims.” 
there could be no constructive total loss 
unless the highest estimate and no other 
was adopted, and even then the margin 
would only be $27,210. | 
While the surveys and estimates were 
being made the salvors happened to ask the 
underwriters’ representative whether if the 
wreck were to be sold, they ‘could be’ given 
a chance to purchase. A non-committal 
reply was given at the moment, but alittle 
later an offer of $12,500 was made by word 
of mouth, to include the $6,5U0 salvage, In 
return a request was made that the offer 
Should be put into writing, which was done 
but after an interval of some three weeks 
this offer was withdrawn. The appellants 
knew nothing of this incident until after 
litigation had begun, sothat, whatever else 
may be made of it, estoppel, on the basis of 


~ a representation available to the appellants 


and aconsequent change of position on their 
part is out of the question. P 
It was on this incident that ‘the judg- 
mentturned, whieh the trial Judge gave in 
favour of the appellants fora total loss, He 


held that, by reason of these commuünica. ` ` 


tions between the underwriters and a third 
party, there had, been a binding accept- 
ance of the abondonment, which had been 
tendered by the assured, in spite of their 
formal refusal of it. He held that they had 
done an act which could only be justified 
under aright derived from abandonment, 
"for" said he, "does not the solicitation 
and receipt of a bona fide bid to purchase 
necessarily imply power to make title should ` 
the bid: be accepted?" Their Lordships 
can only say, as the Court of Appeal said, -- 
thatit does not. The underwriters in this 
tentative negotiation did not act as owners 
of the tug.or exercise dominion over it, and 
they;did not purport to sell and convey o 
to make a title for that purpose, An agree, 


et 
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ment tosell, had it been concluded, would 
only have been an executory contraet, which 
they would be able to perform if and when 
they chose to accept the abandonment, but 
in itself it could not be an act of ownership. 


As d matter offact, this everyday proceed-: 


ing was nothing more than a precaution y 
equally available in connexion with proving 
a defence in ease they should resist theclaim 
or with preparing to make the best of the 


- loss if they should give up the contest’ and 


' elect to pay. The analogy of goods sold by 


sample,or delivered on approbation to a 
person, who thereupon sells them over toa 
third party andso determines his right to 
elect whether he will take the goods or 
return them, is one which, though it was 


. urged on their Lordships by Counsel at the 


Bar, ib is impossible to adopt. 

“As the trial Judge had not tried the issues 
of actual, constructive or partial loss, or of 
the amounts payable accordingly, the Court 


. of Appeal proceeded to determine them on 


the shorthand notes of a very copious ex- 
amination and cross-examination: of the 
witnesses on both sides, To this course no 
objection was taken. The plaintiffs did not 
seek to have the case sent back to the trial 
Judge to complete the hearing; the defend- 


' ants were. eontent.to take the decision of 


the Court of Appeal. In the result the 
Court, having the fullest materials before 
them on questions which are essentially 
questions of figures and of fact and depend- 


. ed little on the credibility of the respective 


witnesses, came in effect to the conclusion 
that the loss was not an actual total loss, 
for the tug was clearly capable of being 
Salved and repaired, as any prudent unin- 
sured owner would have seen; that, on a 


` .eomparison of the aggregate cost of salvage, 


repairs and incidental expenses with the 


`- insured value, there was such a margin as 


made the loss partial only, and that as to 
the amount ofthat partial loss the $11,500, 
tendered before action and paid into Court, 
taken together with the amount of the sal. 
vage bill, which underwriters had discharg- 


! ed, sufficed to satisfy the assured’s claim. 


- likely, that is, at the time when he gave his - 


The contentions of the appellants, before 
their Lordships were: (1) that there was a 
constructive total loss, because the assured 
‘had been “deprived of the possession of 
his ship . by a perilinsured against,” 
and because it was unlikely that he could 
recover [Marine Insurance Act, s. 60 (2),] un- 


notice of abandonment ; and (2) that when 


E 


| i 1 


the tug went to tbe bottom there was an ac- 
tual total loss, in accordance with Lord 
Halsbury’s well-known observation in the 
case of Blairmore (Sailing Ship)Co. Lid. 
v. Macredie (1): 

“In this case a controversy has been raised 
which I had thought bad long'sinee been 
laid to rest . . . I myself should ` 
say a ship was totally lost when she goes to 
‘the bottom of the sea, though  medérn 
mechanical skill may bring her up again 
and I think, in construing a contract now 
for many-years a common contract, no one 
could doubt that that contract was intended 
by the parties to contemplate the loss of a 
ship as comprehending thecase of her being 
‘sunk, : . i 

The first contention is disposed of at once 
as soon as it is appreciated how probable the 


‘recovery of the tug was, even when the 


notice of theabandonment was given. The 
tug had sunk near to a great city and with- 
in the neigbbourhood of its harbour, Skilled 
persons and modern appliances were avail- 
able to raiseher. The weather caused no 
difficulties : the exact spot where she sunk. 


»was easily ascertained. She was neither 


very large nor very heavy. The diver 
at once found that she rested con- 
veniently on a gravel bed and was neither 


' broken up nor in danger of going to pieces. 


Experience at Vancouver showed ‘as ex- 
-perience has shownin many other similar 
places, that it was quite a feasible operation 
to raise such a vessel. Even the depth in 
which,she lay, and the fear, in any case 
rather a remote one, that tides and currents 
might have shifted her position into much 
deeper water, was at once found to have 
nothing in it, The appellants accordingly 
failed to bring themselves within-s. 60 (2), 
and it is unnecessary to consider the ques- 
tion which has been raised (see Arnold on 
Marine Insurance, 11th Edition, s. 1097), 
whether or notthe old rule, which makes the 
commencement of the action the crucial 
moment in considering whether a construc- . 
tive total-loss has occurred, has been modi-. 
fied by ss. 61 and 62. : . 

As to the second argument, Lord 
Halsbury's observation has unfortunately - 
been.so applied in this case as in itself to 
re-awaken controversies, which in his time 


. were well-settled. If Lord Halsbury meant 


to decide that, when the “Blairmore” sank, 
she was, then and there, totally lost, the. 

(1) (1898) A. C. 593; 3 Com. Cas. 241; 67 L. J. P. €f. 
96; 79 L. T, 217; 35 So, L R. 956; 14 T.L, R 513; 8 Asp. 
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his judgment and the judgment of his 
eolleagues turn, was otiose, nor was any 
notice of abandonment required at all. S» 
far, however, from the action being, as in this 
view it was, foran actual totalloss, it had 
from the first been brought fora construc- 
tive total loss [Blairmore (Sailingship) 
Co. Ld. v. Macredie (2)) and the issue 


-was* whether, by raising herat theirown 


expense, the underwriters could insist on 
eliminating this item of salvage from the 
comparison between her repaired value and 
the costs of putting her in a position to be 
repaired and of then repairing her, and 
could on this footing successfully aver that 
there was only a partial loss, namely, the 


. cost of the repairs themselves (Lord Watson, 


pages601*and602*; Lord Herschell,page610*). 
What Lord Halsbury said was not necessary 
to the decision nor was it part of the rea- 
soning on which the decision of the house 
was based, and it expresses only his opin- 


“jon at that timeonthe particular fact the 


case presented, viz., that this ship had been 


‘sunk in asquall in sixty fathoms [Blairmore 
v. Macredie (23] 


(Sailingship) Co. 
while laid up in ballast in San Francisco 
Bay in the year 1896. The physical pos- 
sibility of raising a sunken ship depends 
not only on. the place where she lies, 
her size and injuries, and the available 
facilities for salvage- work, but alsoon the 
existing state of the salvors' art, which, 
since 1590, has made very .considerable 


- advances. ` Lord Halsbury's remark must 


not be taken as meaning that any ship is 
an actual total loss whenever she is under 


water, nor even whén she is submerged in . 


such circumstances as to present tosalvors 


a problem of some difficulty. It does not, - 


therefore, avail to relieve the appellants 
from the necessity of proving a constructive 
total loss in this action. E 
The rest of the case raises questions 
of figures only, as to which the Court of 


T „Appeal had materials fully sufficient to 
~. justify their findings without being open 
to review except upon questions of principle.’ 


It was argued that such .a question was to 
be found in the estimates of the’ cost of 
repairs presented by the underwriters, and 
that, as against them,the assured was en- 


' titled to pin them down to their highest 


estimate, since all were put forward as 


‘worthy of credit and none could, therefore, 


(2) 24 Rettie 893 at p. 898. ` 
®Pages of (1898) A, O,—[ Ed. I 
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be described by the underwriters them- 
selves. There is one obvious fallacy in 
this ingenious argument. This evidence 


“was not given in respect of a fact, which 


was within the cognizance of those who 
presented it. The subject wasa matter of 
opinion and was strictly one of estimate, 
not of knowledge. The witnesses were 
qualified technically, and their business 
was by their special skill, to assist the 
Court in solving the question in issue, 
namely, the true cost of repairs. On their 
evidence the Court had to exercise a judi- 
cial selection and this was properly done, 
not can their Lordships now reviewit. A 
figure was chosen, which failed to establish © 


.either a constructive total loss or a partial 
. loss to an amount in excess of the aggregate 


of the sum paid into Court and of the 
salvage service, of which the plaintiffs had 
the gratuitous benefit, and with this conclu- 
sion their Lordships do not interfere. They 
will accordingly humbly advise His Majesty 
that this appeal ought to be dismissed, 
ANSA. C . Appeal dismissed... 
Solicitors for the Appellants:—Messrs, ` 
Johnson, Jacks and Calclough. i 
Solicitors for the Respondents:—Megsrs, 


. W. A. Crump & Sons. 


———— 


RANGOON HIGH COURT. 
BPEOLAL First CiviL Apesat No. 143 or 1997, 
May 10, 1927.- f 
Present; -Sir Guy Rutledge, KT., Chief 
Justice, and Mr. Justice Brown. 
THAI UN TUNQ—APPELLANT 
: HA ED AJ Versus : 
MOHAM AM ESMAIL—R 
Landlord and tenant—Notice to. aa an 
negotiations for increased rent —No waiver. - 
Abortive negotiations between a landlord and lis 
tenant with regard to payment of increased rent 
subsequent to a notice to quit, do not amount a 
waiver of the notice to quit. [p, 336, col. 1] 
r^ v. T (2), d 3 
pecial first appeal from the judgment 
the Small Cause Court of Rangoon, i: 
Civil Regular No. 2408 of 1927. 
Mr. W. T. Shan, for the Appellant, 
JUDGMENT.—This is an appeal from 


“a judgment of the Chief! Judge of the 
: Small Cause Court granting. the res pondent 


a decree for ejectment and holding that 
the appellant's written statement disclosed 
no defence.. . 
For the appellant notice to quit is ada 
mitted but he urged that notice had been 
waived assubsequent to it negotiations 


. ` 336 , JAMBUDAS v, INCOME TAX COMMISSIONER, (104 1. ©. 1927) 


between the parties had been going on 
„with regard to the payment. of an increas- 
,9d rent, and he contended that in law 
such negotiations, if proved, would amount 
to a waiverof the notice to quit. It. is 
admitted that in fact the appellant has 
` yielded’ up the premises and as far as we 
‘ean see the only question remaining is one 
‘of-costs. No authority for the assertion 
'that abortive negotiations subsequent to 
“the notice to quit would amount toa waiver 
has been cited beyond: & reference read 
from some book to a decision of the House 

_ ' of Lords reported as Coaks v. Boswell (1). 
A reference to this case shows that it 
has nothing whatever to do with the ques- 
‘tion of waiver. The English Law upon 


`` ‘the subject of waiver of notice to quit is 


‘clearly -set out in Woodfall's Law of Land- 
lord and Tenant, 20th Edition, at page 442 
_et seq and.gives no support to the : appel- 
“lant’s contention. In fact the case of 
^ Doe.v. Hunt (2) is an authority to the con- 


,,.  traty. 


"If the appellant in his written statement 
had' alleged that the parties had come to 
a definite agreement, the case would have 
been otherwise; but he does not do so. 
The fact that negotiations -and discussions 
which did not come to anything took place 
between the parties subsequent to the 
‘Notice to quit cannot, in our opinion effect 
the matter in any way. TATE 
. The learned Chief Judge was, in our opin- 
lon, perfectly correct in holding that the 


', written statement-disclosed no defence. 


The appeal is accordingly dismissed un- 
der O. XLI, r. 11, 


A. N. A. Appeal dismissed. 

(2 (1886) 11 A.'C. 232; 55 L. J. Oh. 761: 55 L. T. 32. 

2) (1836) 1 M. & W. 690: 1 Tyr. & G. 1028; 2 Gale 
102; 5 L. J. Ex. 241; 150 E. R. 611. 





. NAGPUR JUDICIAL COMMIS- 
`| ° SIONER’S COURT. 
; MisCELLANEOUS Jupicrau Cass No, 
A4-B or 1926. 
July 15, 1997. 
Present:—Mr. Kinkhede, A.-J. C. 
JAMBUDAS —A»PPLICANT 
f versus - 
Tar IMCOME-TAX COMMISSIONER, 
LO. P. AND BERAR —NON-APPLIONT. 
. Income Tax Act(XI of 1922), s. 66—Reference— 
Inference from facts, whether question of law— 
Entry in assessee's book—Presumption of correctness. 


The proper legal effect of proved facts is a ques- 
' tion of law. 


W. , 
Nafar Chandra Pal v. Shukur Sheikh (1), relied on, 


t 


The normal presumptipn is in favour of good 
faith and not of bad faith.on the part of the assessee 
and he is entitled to ask the Crown to start with a 
presumption that an entry made in his account is 
made inthe ordinary course and with no intention 
to conceal the income and it is for the Crown to 
prove the contrary. - 

Application against an order passed by `. 
ihe Commissioner of Income Tas, Central 
Provinces and Berar, dated the 23rd Septem- 
ber, 1926, refusing to make a reference to- 
this Court, in. Income Tax, High Couft; 
Reference No. 12 of 1926-27. 

Mr. W. R. Puranik, for the Applicant. 

Mr. G. P. Dick, Government Advocate, for 
the Non-Applicant. A 

ORDER.—The question whether the 
applicant has been rightly found to have 
concealed his income from the Income-tax 
Department depends upon the decision of the 
question whether or not on the facts found 
the inference of concealment could be based. 


- “The proper legal effect of proved facts is a 


question of law" as held by their Lordships 


-of the Privy Council in Nafar Chandra Pal 


v. Shukur Sheikh (1). Moreover, the Income- 
tax Department must always bear in mind 


-"that the normal presumption is in favour of 


good faith and not of bad faith on the part 


' of the assessee. The applicant was, there- 


fore, entitled to ask the Crown to start with 
8 presumption that the entry in the Ravana. 
Khata Akola was made in the ordinary 
course and with no intention to conceal the 
income, and it wasfor the Crown to prove 
the contrary. Suffice it to say at this stage 


: that as*the learned Commissioner does not 


seem to have approached the case from the 
right point of view of burden of proof, there ` 
islikelihood of the conclusions drawn by 
him being vitiated for want of proper 
appreciation of facts or for misapplication 
of the law to them, This Court can always 
test the soundness in point of law of the 
conclusions drawn from proved facts Iam 
satisfied that the case involved questions 
of law on which the ‘Commissioner could be 


EI 


+ 


4 


UR 


compelled to make & referenceto this Court 


Pleader’s fee Rs. 50. The. non-a,, ¿Ait 
shall pay applicant's costs. 
G.R.D. | Application allowed. 
A. N. A. . . 
(1) 51 Ind. Cas. 760; 46 C. 189 at p. 195; 23. C. W. S, 
345; 9 L. W. 552; 45 L A. 183 (P. C ), 
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PRIVY COUNCIL. — .' 


APPEAL FROM THE. MADRAS HIGH Court. 
June. 28, 1927. . is 
Present:—Viscount Dunedin, Lord Shaw, 
Lord Sinha and Sir Lancelot Sanderson. * 
Raja RAJESWARA SETUPATI alias". ' 
MUTHURAMALINGA SETUPATI ^ 
AVARGAL, RAJA oF RAMNAD— . 
PUAINTIFF— APPELLANT 


« 


. Versus ` af i 


| MUTHANAN.SERVAI alias TIRUNI- 


> 


LAKANTAN SERVAI—DEFENDANT— . 
: - - RESPONDENT. . B 
- Landlord and. tenant—Lease of. village of which- 


village officers were being paid by landlord out of: 


profits—Landlord relieved by Government from duty 
to pay officers. Right of landlord to recover such profits 
ifrom tenant. 


A zemindar granted a lease- of ceríain villages, . 


of-the gross yield of which he used tc appropriate 
9 per cent.. for the pay of village officers and 36 per 
‘cent. for himself, leaving 52 per cènt. for the cultivat- 
"ing raiyats and rest for charity. ‘The Government 
' subsequently relieved: the zemindar from the charge 
„of paying thé village officers and increased the 
.peshkush payable. -by him by a lumpsum, The 


‘Yesseé having fallén into arrears the zemindar sued, 


‘him for the rent due to him under the terms of the 
lease, the amount payable for charities and the 9 per 
: cent, payable to village officers. The lessee pleaded 
“that, as the lease bore to be of the village, tite 9 
per cent. was also transferred to.him with the ob- 
ligation to pay the village-officers, and that the zemin- 
‘dar was not, therefore, -entitled to recover the same: 

Held, that the. 9 per cent wasnot conveyed to the 
lessee, that the de facto handing over of the grain 


-by him ‘was really done ad hoc as agent of the gemin- - 


‘dar, and that, therefore, the claim of the lessee to 


have 'a proprietary right in the 9 per cent. under. 


1a personal obligation to pay the village officers was 


' , quite unfounded. [p. 339, col. 1.]: 


[70 I. 0. 469 reversed.] è ea . 
Consolidated appeals from the judgment 


~. of the Madras High Court, (Sir Walter 


_Schwabe,.Kt., Chief Justice, Mr. Justice 
"Ooutts-Trotter and Mr. Justice Kumara, 


2 BATA OË BAMNAD v. MUTÉANAN SERVAT, zx 


ve 
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was executed on the 10th. December, 1894, 


“and was: in these terms:— , 


"Whereas cowle has been given to you 
for 30. faslis from Fasli 1303 last with a 
poruppu of Rs. 420-10-10 per fasli accord- 
ing to peshkush rate, in respect of, Vahai- 


. kudi village situate within the-four. bound- 


aries mentioned below and: attached to 
Kottakudi division, ‘Rajasingamangalam 
taluk, which isof the extent of naaja seed 


. land kalams 187-30 `and punja kurukams 
-3 0 0 whose average per fasli for the aggre- 
.gate.10 ‘faslis from Fasli 1289 to Fasli 1298 
-works 


at Re. 972-3-2, you ‘shall enjoy the 
samie together with. mavadai, maravadai, 
thittuthidal,.etc., in the said village and 


duly pay the said poruppu amount of 
Re..4920-10-10, each fasli commencing from 
Fasli 13031ast according toi- kistbund instal- 
merits whether you make cultivation or let 
the lands or run waste and whether there 
be or bè not any yield. In default, you 
shall make.payment with interest at l per 


“cent, per mensem from the date of default. 


You shall conduct repairs to the tanks, eto., 
inthesaid village. You shall be render- 


ing accounts showing particulars of collec- .. 


tions:in ‘respect of cultivation made.in the 


gaid: accounts. 


village every fasi. Along- with. the said 
poruppu amount you-shall pay the amounts 
for road:cess, jari mahamat, dharma.maha- 
mai, etc.,,to be- fixed bearing on: the afore- 
In: default of payment of 


- the said ‘poruppu-amount; ete., you ehall be 


liable to the following, uiz., your being pro- ` 


_ ceeded against under Act VIII of 1865, the 


` said village being liable to the:said amount 


falling due, your having no concern in the ' 


-avarampattat, etc., lease and proceedings 


“swami Sastri) in . Letters’: Patent’ Appeal . 


' Nos. 21, 22 of 1920, dated January 6, 1922, 


P and reported 88.70 Ind. Cas. 469. 


1 


Messrs. L: DeGruyther, K. C:, and K.V. L.. 


' Narasimham; for the Appellant. | 
Messrs. A. M; Dunne, K.C. and P: Y. 


- i Subbarow, for the. Respondent. 


JUDGMENT.. 


. Viseount Dunedin.—These are two 
.. Suits Which were brought by the Raja of, 

. Ramnad, ab plaintiff ‘against tlie cowledar, 
-` who held a lease of certain villages, as: de- ` 
- féndant. The two suits relate.to two differ- - 


. ent villages. The-date of the leasesis 1894, 


` and, there being no practical difference 


1 


` between them, it will be sufficient to quote | 


' one lease. 


22 - 


*, The lease, which is termed a-cowlenama, ` 


-@éss,: elc. 
rt 


being taken ‘according to law in. case of 
default in any part hereof. Yourself and 
your heirs are bound to-cause to be render- 
ed every year the services to the devasthanam 
temples and the palace which have. to be 
rendered during: the N avaratri. and Sanka- 


~ ranthi‘and for dragging the car, ase also to 


pay uluppat, etc,..and you shall deliver ` 
possession of the: village to the estate- in 
the beginning.of Fasli 1333 when the cowle 
expires; To this effect is-thescowlenama ex- 
ecuted. An income of about. Rs. 100 is 


` derivable from the said village -in respect 


of dharma mahamai, jari mahamat, road 


. Then the partieulars'and the boundaries 
are set out. . Uu s Tet 

. Im order to consider the: import of this 
lease, it is necessary first to" consider what 


i 


BRR 


à. 


. „proved that the state of affairs was thie. 


The grain on the estates was all brought to 
the granary. It was then divided. The 


‘cultivating tenants got 32 per éent. of the 


grain. . That left 48 per cent. undisposed of, 


‘Of this, 9 per cent. was appropriated to 


pay the village cfficers and 3 per cent. 


"was appropriated for ‘various charities. 
` This left 36 per cent, which the Raja 
‘kept for his own use. 
' Government relieved the zemindars from 


In 1911, the 


the charge of paying the village officers, 


: The defendants in these two cases fell into 


arrears and plaints were then started which 
asked for decrees for (1) the rent; (9) the 


'amount payable for the charities; and (3) 
` the amount which, prior to 1911, had been 
' handed over to the 
“decree was granted for (1).and (2), and there 
< is no question now raised as to that. 


vilage officers. A 


: As to 
(3), thatis to say the amount, which was 


‘handed over to the village officers, it is 
` admitted that the defendants de facto tcok 
` the grain, but they pleaded that it was their 
: owú under the terms of the lease. 
' ordinate Judge gave judgment in favour of 


The Sub- 


the plaintiff for all three sums. On appeal 
the two Judges differed and, therefore, the 


`. judgment stood. Second appeals were 


taken under Letters Patent. Two of the 


~ three Judges before whom the appeals were 


‘heard he.d that the grain belonged to the’ 


`- defendant under his lease, and they, there- 


N 


fore, confirmed the decrees of the Subordi- 


nate Judge as to (1) and (2), but allowed 
the appealasto(3). ` 


Appeal from that judgment is taken to 


: His Majesty in.Council. The sole question, 


therefore, is: Was there a rightto the 9 
per cent.of.the grain given to the defend- 
‘ant under the lease. After the relief of the 


: gemindar by the Act of 1894, the Govern- 


ment raised the peshkush payable by the 
zemindar, by the following notice: 
" Ag &he villages in the Ramnad zemindari 


‘are being grouped and ‘fixed monthly ` 


salaries paid to the holders of the thiee 
village: officers, headman, karniam and 
talaiyari or kovalgar under s. 6 ot Act Ilof 
1894, and as these village officers are rot 
in future entitled to swatantrams or ivu 
manyams which -they have been hitherto 
getting and which were deducted from the 


. total beriz of the zemindari when the pesh- 


kush was fixed, the Government of Madras 
have resolved toraise the peshkush of the 


' Ramnad zamin by Rs, 13,105 under s. 27 


. 998 < RAJA ob RAMNAD v, MÜTHANAN SERVAT. 
‘was the state of affairs at 1894, Ithas been 
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(2) of Madras Act II of 1894. You are, there- 
fore, required toshow cause in person or in 
writing on or before the lyth March next 
why the said sum divided rateably betwéen 
the various portions of the zemindari should 
not be adopted and the same collected from 
you in addition to the present peshkush you 
pay." P 
This was obviously only done on the as- 
‘sumption that the zemindar was the perep 
who benefited by the relief afforded. D 
Now the lease is silent asto the 9 per 
cent. due to the village officers, Thelearn- 
ed Judges who decided in favour of the 
defendant came to the conclusion that as 
the lease bore to be of the village, it must 
be inferred that the 9 per cent. was trans- 
ferred tó the respondent, imposing on him 
an obligation to-pay the village officers. 
They, therefore, thought, that the case was 
analogous to cases quoted where, a convey- 
ance having been made of lands under 
certain burdens, if from any extraneous 
cause the burdens disappear, the benefit 
accrues to the grantee of the lands and not 
to the grantor. : 
. Their Lordships do not read the lease in 
this sense. No mention being made ex- 
pressly of the payments to the officers, the 
transaction must be looked at as a whole to 
see what -was meant to be done. Now, 
‘first it is certain that the officers, if they 
were not paid had a claim against the zemin- 
-dar and against him alone. They could 
not have sued the cowledar because there 
was neither privity of contract nor relation 
‘of tenuré on which such a suit could have 
been based. It is, therefore, antecedently im- . 
probable that the zemindar would part 
with a specific fund which he had to pay 
‘to the Officers to a third party, taking as 
“his security the personal obligation of the 
third party to pay the officers. Further, it 
is admitted that the calculation of the 
average takings from the tenants put at 


- Rs: 972 oda inthe.one lease, and Rs. 982 in 


the other, was calculated on the 36 per cent. 
only of the total receipts’ of grain; and as 
the tenant was getting the lease for Rs 420 
odd, and also getting waste lands which 
were unlet-to tenants, and had only to pay 
about Rs. 10U in the one ease, and Rs, 120 
in the other, for cesses, etc., he was getting 
& very ample margin of profit. 

Then as to the clause with regard to the 
payment of the charity dues, which are ad- 
mitted to be 3 per cent, this, it will be 
noticed, is not put as part of the rent, but 


. 

[104 1. 0. 1927] ; 
asaseparate payment. It was natural that 
` the zemindarshould wish the charity fund 
handed over to him, because he was the dis- 
penser of the charities, a function for which’ 
the cowledar would have been totally unfit- 
ted. The fact that special words as to the 
payment of this are put in makes it all the 


more significant that the question of ,the . 


9 per cent. was left undealt with. ane 

Their Lordships, therefore, come to the 
‘conclusion that the 9 per cent. was not con- 
' veyed to the cowledar, that the de facto 
handing over of the grain by him was real- 
ly done-ad hoc as an agent for the zemindar 
and, therefore, the claim of the cowledar to 
have a proprietary ‘right in the 9 per cent. 
under a personal obligation to pay the 
village ‘officers is quite unfounded in the 
circumstances. 

In this view it becomes quite unnecessary 
to discuss whether, if the view had been 
Opposite, the zemindar would have. been 
entitled to a'sort of conditional equitable 
compensation by getting his rent. increased 


under the provisions of the Madras Act II of- 


18 14, , f ; é 
Their Lordships will, therefore, humbly 
advise His Majesty to allow the appeals in 
both actions and to restore the judgment 
of the Subordinate Judge with the costs in 


the Courts injIndia. Under the Order in 


Council granting the ap pellant special leave 
to appeal, he will pay the respondent's costs 
of the appeals to His Majesty in Council as 
. between solicitor and client » 


A.N. A. Appeals allowed. 
Solieitors for the 


Appellant.—Messrs, 
` Chapman-Walker & Shephard.. 
Solicitor for the Respondent.—Mr. H. S. 
L. Polak. 


————ÀÀ 


' LAHORE HIGH COURT. B 
Orvin Revision Petrrion No. 435 or 1927, 
June 29, 1927. ; : 
| Present :—Mr. Justice Jai Lal. 
HANUMAN BAKHSH AND oTHEx8— 
DEFENDANTs— PETITIONERS 
. | versus | 
Tas Freu BALMUKAND-KANHAYA-LAL 
TAROUGH GORDHAN DAS, PARTNER OF THE 
_ _ FrnM—PLAINTIFFS—RESPONDBNTS. : 
Principal and agent~Suit for accounts against agent 
—Amounts found due to agent—Decree in favour of 
agent—Suit by agent for accounts, maintainability 


of — Withdrawal of suit by principal, whether cam be 
allowed. s * 


An agent cannot sue his “principal for accounts | 


and his suit must be onefor therecovery of specific 


HANUMAN BakasH v. RALMÜKAND KANAHAYA LAL, .` 


' Third k Class, 


Li 


339 
amounts alleged to be due to him from the principal, 
[p 340, col: 1] i . 


Where a.principal sues his agent for accounts and 
it is found on taking accounts that sums are due 
to the agent from the principal, a decree cannot be 
passed.in favour of the agent and the latte? cannot, 
therefore, bbject toa withdrawal of the suit by the 
principal, even after the passing of a preliminary 
decree for taking accounts. . |p. 440, col 2.] 

Jowahar Singh v. Haria Mal (5), followed. - 

Lachmi Narayan Marwary v. Balmukund Marwary 
(1), Bhatu Ram Modi v. Fogal Ram (2), Tukaram 
Mahadu Tandel v. Ramchandra Mahadu Tandel (3) 
and Devi Chand v. Parbhu Lal (4), distinguished, ' 


Petition for revision of the decree of the 


`- District Judge, Delhi, dated 4th November 


1926, affirming that of the Sub-Judge, 
Delhi, dated the 13th May, 
1926, 
Mr. Jagan Nath Aggarwal, for -the Peti- 
tioners. ae: j 
Lala Sardha Ram, R.S.,° for the Res- 
pondents, . ae A 
JUDGMENT .—The firm of Balmukand- 
Kanhaya Lal, the respondents before me, 
instituted a suit for accounts and recovery 
of theamount found to be due after the 
rendition of accounts against Hanuman 
Bakhsh, etc, the appellants. It was alleged 
that, the relationship of principal and - 
agent existed between the plaintiffs ‘and 
defendants.. The defendants denied the ex- 
istence of this relationship but the Oourt 
found against them and granted a pre- 
liminary decree for accounts. In the judg- 
ment it is stated that the preliminary 
decree was for accounts and a Commissioner 


“was appointed to examine the accounts of 


the parties and to report what was due from 
the defendants to the plaintiffs or vice 
versa. The decree which was prepared in 
consequenee.ofthis judgment merely said 
that a decree was passed against the de- 
fendants for accounts in favour of the 
plaintiffs, After the accounts had been gone 
into and the report of the Commissioner 
received, it was found that there was -a 
balance due to the defendants from the 
plaintiffs and the Court passed: ‘a final 
decree for the amount found duein favour 
of the defendants. This decree was, how. 
ever, set aside by this Court and: the case 
remandéd for furtherenquiry. The plaint- 
ifs then appeared in Court and withdrew 


` th. suit which was consequently dismissed, 


‘The defendants thereupon appealed to. tha 
District Judge on the ground that the 
plaintiffs were cct entitled to withdraw 
the suitas 16 was a suit for accounts in 
whith a decree could he given against the 
plaintiffs in favour of the. defendants, Thq 


E RM 


„the -à 


^ 
e 


earned District Judge, however, dismissed 
ppeal on.-a. preliminary. objection, 


" m e that no.appeal lay from .an order 


allowing ihe'. plaintiffs. to withdraw. the 
suit. 'Tbisisan appeal from tlie decree of 
tlie District Judge. 
the grounds of appeal that in case this 


` Court holds. that no appeal lies then the- 


avpeal. be treated asa petition for revision. 
The. learned: Counsel did. not contend that 
an appeal-lay. to this.Court and: consequent- 


ly, ‘treated the memorandum of appeal as.a . 
petition for révision, and the.question being: 
one-relating to- the jurisdiction of the Court 


I permitted this: course. 
On the merits it is contended that baving 
regard tothe'` nature of the suit and the 


: fact that a preliminary decree had been 


passed, the Court was not competent to 
allow the suit to be withdrawn. - The main 
ground: urged.in:support of this contention 
is that.in æ suit like the present the Court 
is. bound to:pass.a decree in favour of the 
defendant on payment of proper Court- 
fees for, any amount that may be found! due 
to:him.on, taking. accounts. It is, however, 
conceded. by- the: learned. Counsel that an 
agentis not.ordinarily entitled to institute 


a suitforaccounts against his principal; 
and: that his: suit must be-for the recovery . 


of the specific:amount alleged:to be. due to 
him: from the. principal. That being so 


' there-is.a- clear distinction between this. suit 


e 


and, thesuit of a-partner against the other — 


partner for-rendition of partnership accounts, 
or: by-a. co-sharer for partition of joint pre- 
perty. In such. suits the defendants are 


entitled to institute similar suits against the ` 


plaintiffs; and.consequently it has-been held 


that the defendants. have tlie same interest ' 


in the suit as the plaintiffs and a decree can, 
therefore, be passed in - their favour against 
the plaintiffs Consequently Lachmi Nara- 
yan. Ma, 
Bhatu-Ram Modiv. Fogal Ram (2), Tukaram 
Mahadu Tandel v. Ramchandra Mahadu 
Tandel (3): and. Devi Chand. v. Parbhu Lal 
(4) do not, in.my opinion, support theconten- 

81Ind: Cas. 747; .4 Pat. 61; A. I. R. 1924. P. C. 


1) 
ass 35 M. L. T. 143; 47 M. D. J. 441; 20-L. W. 491; 


(1924) M. W. N.. 707; 10 O. & L. R: 1033; 5 P. L. T. 
623;- 22 A. L. J: 990; 28 Bom. `L. R. 1129; 40:0. L. J. 
439; 51 I. A. 321; L. p 5A. EP. :Q.) 171; 29.C. WN. 
391; 1:0. W. N. 629: P: 0). 

(3) 92 Ind. Cas: 629; Skot asi (1925) Pat. 357; A: I. 


. R. 1926 Pat. 141; 7 P. L. T. 3 


(3) 89 Ind. Cas. 984; ij. 672; 27 Bom.. L. R; 921; 
A. IR. 1925 Bom. 425. 
:(4)'96 Ind. Cas. 67; A.I. R. 1926 All. 582; 24 A. L. 


jc 
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Aprayer is made in: 


-withdrawing the suit for account. 


wary v.-Balmukund Marwary (1) ' 


6 
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tion of the Counsel for the. petitioner, a8. 
they all relate to suits between partners 


or co-sharers. Jowahar Singh v. Haria Mal 


(5) wascited by Counsel for the respondents 
as authorityin support of the proposition 
that an agent cannot sue his principal for 
accounts. I "hold, therefore, thatin the 
present.suit a decreefor the ‘amount fcund 
to bedue to the defendants from the 
plaintifis could not be granted in. favour 
of the former and consequently they cannot . 
object to the action of the plaintiffs, in 
lt was 
open.to them to file a suit for the recovery 


- of the amount alleged to be due to them 


from the plaintiffs and to apply that both 
the suits be tried together, but they have 
not done.so and are now attempting to obtain 
a decree against the plaintiffs in the suit . 
instituted’ by the latter. This, in my opinion, 
they aré not entitled to. This petition 
must, therefore,. be di&missed with costs. 
Petition dismissed. 


A. N. A. 
(5) 60 P. R: 1899. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DEOREE No. 224° 

oF 1925. 
July 13, 1927.. 
..Present:—Mr. J ustice Cuming and, 
- “Mr. Justice Cammiade. . 
BHARAT CHANDRA PAL-—DREFENDANT— 
APPELLANT, | 
: versus 
GOURANGA CHANDRA PAL-—PrAINTIFF 
BHAGABAN CHANDRA PAL—Pro forma 
DEFENDANT— RESPONDENT. 
~ ru Procedure Code (Act V of 1908), O. XXI, 
, 0: XXXVIII, rr. 5,6, 7—Attachment—Omission 
Eis S uds prohibitory. . order —V.alidity of attach- 
ment. 

Non-compliance with the provision contained in 
O. XXI, r. 54, Civil Procedure Code, which requires 
the Court, in the case of attachment of immoveable 
property, to pass an order on the judgment-debtor . 
prohibiting him from. transferring the property or : 
making any charge thereon and on all persons from 
taking any benefit from such transfer or charge, 
oT d an attachment void and ineffectual. [p. 341, 
Gols 

rii Charan Mukherji v. Madhub Chunder Kar- 
mokar (1) followed. > 
` Appeal against a decree of the Subor- ` 
‘dinate Judge, Third Court, Tippera, dated 
the 22nd of September, 1924, reversing 
that of' the Munsif, Second Court, . Nabij- 
“nagar, dated th’ 8th ‘of October, 1923, ‘ 


a 


s , E . . E a i E d 
[104 I: O. 1927]  BHABAT OHANDRA PAL v.:GOTRANGA CHANDRA PAL. 


Babu Upendra Kumar Roy, for ihe Ap- 
pellant. CONNU ' 


Babu Hemendra Kumar Das, forthe Re-: 


gpondents. ate 5 
.. JUDGMENT. 


Cammiade, J.—The facts of.the pre- 


sent case are as follows:— The plaintiff, 
' who is the respondent before this Court, 
sued one Shuramani anë another‘on a bond 
in the year 1916 and he obtained an order 
for attachment before judgment of a raiyati 
holding 'belonging to  Shuramani. The 
order which was recorded by the learned 
Munsif in ‘that case was as follows: “On 
the application of the plaintiff supported 
by an affidavit I am satisfied that the 
defendants are about to transfer.their pro- 


perties ‘with:a view to defraud the plaint-. 


iff. It is, therefore, ordered that notice be 


issued upon the defencants fo show cause : 


within 7 days from-t&e service 
why they should not furnish security for 
money. In the meantime T also order 
conditional attachment of.the immoveable 
properties mentioned in the plaintiff's ap- 
plication.” The order was issued to the 


_ peon in form No. 5 of Appendix F -directing . 


the peon in case securities: were not given 
.to attach the properties, Nothing further 
was done. Subsequenily the defendant in 


that suit Shuramani sold the tenancy to. 
This 


the. defendant of the present suit. 
was in the year 1920, and in the year 
. 1921 the plaintiff brought the tenancy to 
sale in execution -of his. own decree and 
having purchased it he sued for a declara- 
tion of his title.and for recovery of posses- 
. Bion. E 
. The learned Munsif whe tried the suit 
dismissed it holding -hat there hàd been 
‘no legal attachment ‘and that, there- 
fore, s. 64 of the Coda of Civil Procedure 
. could net: operate to rullify as against the 
. decree-hólder the trarsfer that had beer 
made. The plaintiff eppealed to the Dis- 
trict Court. The learned Subordinate Judge 
_'who heard the appeal reversed the decree of 
the Munsif. . | 
The only question, therefore, in the case 
is whether or not there was a proper at- 
tachment before .judgment, Attachments 
before judgment are dealt. with in ^O. 
XXXVIII, rr. 5 to 7 of the Code. 
states-in what e 
may call upon the defendant to furnish 
security and at the same time make-a 
conditional attachment of the property 
specified by the ‘plainziff. We are not con- 


^ 


theréof. 


| Rule 5. 
circumstances the Court . 


34t 


cerned with r. 6, as no action was taken: 
under that section. But r. 7 is relevant: 
because it is the rule which lays down 


. the manner in which attachments are ‘to: 


be effected. That rule states as follows: 
"Save as otherwise. expressly provided, 
the .attachment shall be made. in the man- 
ner provided for thé attachment of pro- 
perty in execution of.a decree.” As there 
is no express provision on the subject in 
any of the rules~relating to attachment. 
before judgment such attachments are gov- 
erned by the provisions of O. XXI, r. 54 
which relates to attachment.of immoveable 


properties in execution of decrees.. Ac- 


cording to, this: rule, where immoveable 

property is to be attached, the Court is 

to pass an order on the judgment-debtor 

prohibiting him from transferring the pro- 

perty or making any charge thereon and 

on all persons from taking any benefit from 

such transfer or charge and further it 

provides that such order.shall be:proclaim- 
ed on the property or in its neighbourhood ` 
by beat of drum or other customary mode 

and’ that a copy Of -such order shall ‘be. 
affixed on some conspicuous part of ‘the 

property and alênin a conspicuous part'of the 

Court-house. Now, in the present case, no 

prohibitory order was given to the peon to 

publish. The prohibitory order contem- 

plated by ©. XXI, m. 54 is to ‘be found 

in Appendix E, form No. 24. ‘No notice in 

that. form was given to the peon to pub- 

lish. ‘According to the evidence of the 

peon what he did was to go to the locality 

and to proclaim by beat of drum that ‘the 

property was attached and affixed on the : 
property ‘which he was directed to.attach a 

copy of the order which was made over to 

him, namely, an order in form No. 5 of 

Appendix F. 'This.was clearly not a com- 

pliance with the provisions of r. .54, 

O. XXI. In a previous ‘case of this Court 

Satya Charan Mukherji v. Madhab Chunder : 
Karmokar (1) where the peon was given a 
proper prohibitory order to publish and -no 
such order was published in the Court- 
house as.required by the rule it was held 
that there had been no legal attachment. 
The present/ case is much stronger as no 
prohibitory order was published. at al]. 
Therefore, there was no legal attachment. 


The learned Munsif was right in holdin g 
that the plaintiff was entitled to no relief 
in this suit and: the. Subordinate Judge's 
(09 O. W.N. 693... ik j 
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order reversing the Munsif's 
erroneous, and is set aside. 
Tha appeal is allowed and the Munsif's 
decree is restored with costs of this Court 
as also those of the lower Appellate Court. 


Cuming, J.—I agree, 
A.N. A, B 


judgment is 
Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 
Orvin Revision APPLICATION No. lor 1925. 
March 23, 1927. 

Present :—Mr. Rupchand Bilaram, A.J. O., 
i and Mr. Lobo, A J. C. 
'HASSOMAL HIRDOMAL —APPLIOANT 

i ^^ yersus ; 

KODANMAL MOTIOMAL AND oTHERS— 

OPPONENTS, : 

Civil Procedure Code (Act V of 1908) Sch. II, 
para, 1, s. 115 —Arbitrdtion—Reference— Parties neces. 
sary to reference—Interested parties not joining, effect 
of—Decision as to jurisdiction —Interference in 
revision, $ 

It isnot the consent of all the parties interested 
in the suit but that of all the parties interested in 
the subject-matter of the specific dispute referred to. 
which is a condition precedent to an 
order of referènce and, therefore, all parties to a suit 
are/not necessary parties to every reference to 


' arbitration in such a suit; but where some of the parties 


interested in the subject-matter of a specific dispute 
referred to arbitration are not parties to the refer- 


' ence, the reference and the award thereon aro invalid. 


[p. 312, col. 2.] f 
Laduram-Nathmull, v. Naùdalal Karuri (2), 
Pasumarti Bhagavanulu v. Bollan Seetharamaswami 


(3) and Raghunath Sukul v. Ramrup Raut (4), relied 
upon. , : 

Choith Ram v. Lal Chand (1), dissented from. 

There isa distinction between. the decision of a 
Court on a preliminary point as to whether it has 
jurisdietion to entertain a particular dispute or to 
pass a partieular order and the power to decide any 
matter within its admitted jurisdiction. . Lp. 343, col. 


; Where the Court's jurisdiction in any particular 
matter is disputed, it musti adjudicate upon it but 
such adjudication is not final and is always open to 
revision under s. 115, Oivil Procedure Code. [ibid.] 


-Applieation to revise an order of the 
First Class Sub-Judge, Larkana, dated the 
20th October, 1924. 

` Mr. Kimatrai Bhojraj, for the Applicant. 
` Mr. Dipchand Chandumal, for the Op- 
ponents. 5 


JUDGMENT.—The substantial ques- 
tion raised in this revision application is as 


to the jurisdiction of the-Court below to 
refer to arbitration certain disputes in a 
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pending suit on a reverence agreed to by 
onlv some of the parties to the suit. 

Onr attention has heen invited to the case 
of Choith Ram v. Lal Chand (1) remarka at 
page 159* where Raymond.A. J O., sitting as 
a Single Judge on the Original Side of this 
Court said: ` 

“Tt is apparent from the clear wording of 
the section (i e., para.lofthe Second Schedule 
to the Code of Civil Procedure) that to give 
the Court jurisdiction to make the order of 
reference, the fundamental requisite is the 
assent of all the parties interested in the 
suit, to refer the matters in difference bet- 
ween them to arbitration.” ` 

It has been suggested that the very fact 
that some of the parties to the suit were not 
parties to the reference was in itself enffici- 
ent to oust the jurisdiction of the Court 
to submit the dieputes to arbitration and 


the award and decree based thereon were 


ipso facto void. ` 


With'all respect, we think thatthe ohserva- 
tions relied upon go beyond the scape of para. 
lof tbe Second Schedule, Civil Procedure | 
Code. It ia not. the consent of all the parties 
interested in the suit but that of all the 
parties interestedin thesubject-matter of the - 
specific dispute referred to arbitration which 
is a condition precedent to the order of re- 
ference, It is obvious from the terms of 
para. 1 and the paras. that follow that it is 
open to the parties in certain cases to refer 
to arbitration through the intervention of 
the Courtonly some of the disputes in a 
pending suit and that the expression “ al] 
the parties interested " in para.1 can only 
refer to the parties interested in the aubject- 
matter of the arbitration and not in the 
subject-matter of the whole suit where the 
two are not identical. 

That was the view taken in Laduram 
Nathwmall v. Nandalal Xaruri (2),Pasumarti 
Bhagavanulu v..Bollan Seetharamaswami 
(83) and Raghunath Sukul v. Ramrup Raut (4) 
With that view we are in entire agreement - 

.Two questions, therefore, require our con- 
sideration (1) what disputes were referred 


(D) 61 Tnd. Cas. 451; 14 8. L. R. 156. : 

(2) 55 Ind. Cas. 747; 47 O. 555 at p. 966; 31 0. L. J. 

150. 
(3) 73 Ind. Cas 202: A.T. R. 1993 Mad. 502; 44 M. 


L. J. 359; 17 L. W. 424; (1923) M. W. N. 296; 32 M. L. 
T. 298. 3 


(4) 76 Ind. Cas. 


2; A.I. R. 1994 Pat. 33; (1923) 
Pat. 225; 2 Pat. 777: 


2 Pat.L. R 76; 5 P. L.T 939 
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to arbitration, and (2) were the defendants 
Nos. 6 to 13 interested in such disputes ? 

We have examined the reference and the 

order passed thereon. Both of them are in 


the widest terms and empower the arbitra- - 


` tor to- decide all the issues in the suit some 
of which directly concern the non-assenting 
defendants. Reliance has, however, been 


pleced on the last part of. the reference . 


which reads as follows : 


“ The defendants Nos. 6 to 13 are given. 


up for.the present from this reference. On 
the receiptof the arbitrator's award and 
its being confirmed they will be given up." 


Itisurged that this clause limited the' 
powers of the arbitrator to adjudicate upon 
only such disputes as concerned the plaint- 


iff and the consenting parties. 

We are not prepared to accept this view. 
We think that if that, was the intention of 
the parties it was an improper reference 
for them to file in Court and for the Court 
to accept. It left the arbitrator. in the most 
unfortunate position of having to determine 
what disputes ifany concerned the plaintiff 
and defendants Nos. 1 and 2 and after he 
did,so, of having his award challenged on 
the ground that he had dealt with certain 
disputes in which the consenting par- 
ties were vitally interested. Fürthermore 
on a perusal of the pleadings we find that 
the main dispute in the suit and one which 
has been decidéd by the arbitrator is a 
dispute in which the defendants Nos. 6 to 
13 were indubitably interested. 

The suit was for partition of immoveable 
property. The plaintiffsright to the pro- 
perty was denied by the defendants Nos. 1 


and 2 on several grounds. It was further con-: 
tended by them that the suit could not pro- ' 


ceed without the joinder of certain persons 
some of whom were co-owners in the pro- 
perty prior to the alleged purchase by the 
plaintiff and the defendants Nos. 1 and 2 
aad others who were. alienees from the 
defendants Nos. land 2.. 

It was on this further plea of the defend- 
ants Nos. land 2 that those persons were 
joined as defendants Nos. 6 to 13. 

Now itisno doubt true that as the ar- 
bitrator has found that the plaintiff had no 
subsisting interest in the property in suit 
the defendants Nos. 6 to,13 are not affected 
by the award. But it was equally open to 
"the arbitrator, to hold otherwise and to 


award partition of the property irrespective , 
of any rights which the defendants Nos, 6 to- 
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13 had in thé property either as co-owners or 
asalienees. We find no provision in the 
reference and no directions given therein 
as to the course which the arbitrator was to ' 
adopt if he held that the plaintiff had made 


outa subsisting right to partition the pro- 


perty.so that his award may not affect the. 
non-assenting defendants. If the award 
had been in favour of the plaintiff it would 
have been ipso facto bad and would have 
been successfully challenged by the defend- 
ants Nos. 6 to 13 not only on their own 
behalf but forthe benefit of the defendants 
Nos. land 2. The-interést of the defend- 
ants Nos. 6 to 13 hasto be judged not by the 
award but by what was referred to arbitra- 


tion. 

We think that the assent of the. defend- 
ants Nos. 6 to 13to the reference was clear- 
ly essential and that as they were nof 
made parties to the reference the order’ of 
reference and the award based thereon can- 
not be maintained. ` - . 

On behalf of the opponents a faint attempt 
was made to support the reference and. 
award onthe ground that the Court below- 
had jurisdiction to decide if the reference 
was:a valid reference or notand that having 
decided it though wrongly itis not open to 
us to interfere in revision. Buta distinction. 
must be drawn between the decision of the 
Gourt on‘the preliminary point whether it’ 
has jurisdiction to entertain a particular 
dispute or to pass a particular order and 


“the power to decide any matters within its 


admitted jurisdiction. It is an elementary 
principle that where the Court's jurisdiction 
in any particular matter is disputed it must 
adjudicaté upon it but-that such adjudica- 
tion is not final andisalwaysopento revision 


-under s. 115, Civil Procedure Code. It falls 


under cl. (a) of that section where the 
Court holds that it has jurisdiction when it 
has none and in consequence thereof ex- 
ercises such jurisdiction. It falg under 
cl. (b) where the Court wrongly holds 
that it has no jurisdiction and, therefore, 
fails to exercise it. The decision of the 
learned . Judge below that the condition 
precedent to the exercise of his jurisdiction 
in referring the matters to arbitration and 
had ‘been fulfilled was the very basis and 
fouadation of his jurisdiction and is clearly 
one which is open to revision. , 

We think that in the-circumstances of 
this case the order of reference was without 
jurisdiction. We accordingly set aside that 
order, the award and the decree based there- 
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STE. 7 : 2 BABDRO UPADHYA v. RAJ BEHARI SINGE.. 


On and direct that the learned Judge 
Should take back the case on his file and 
proceed.with it according tolaw. Costs to 
. be.costs in the cause, 


- P.B A. Order. set aside. 


OUDH CHIEF COURT. 
‘SzoonpD Orvit APPBALS Nos, 209 AND 210 
aes. or 1927. 
. August 3, 1997. ' 
: Present :—Mr. Justice Pullan. 
BASDEO UPADHYA-- DRFENDANT 
- ` APPELLANT , 


i Meee Versus 
‘RAJ BEHARISINGH AND OTHERS 
—PLAINTIEFS— RESPONDENTS. ^ 

Evidence (Amendment) Act (XXXI of 1926), 
8. 68, proviso—Attestation—Document registered, and 
not being  Will-—Execution not ‘denied—Proof of 
execution.by' calling attesting witness not necessary— 
Denial by attesting witness—Proof aliunde. 

Under the law as it now stands it is not necessary 


> to call an attesting witness in proof of the execution ` 


-of any document, not being a Will, which has béen 
registered in accordance with the provisions of-the 
Registration Act unless its execution by the 
. person by whom it purports to have been executed is 
specifically denied. [p. 344, col. 2, p. 345, col. 1] 

‘The evidence of an attesting witness who, while 
, admitting his signature, denies that he signed it in 

ihe manner required by law can always be rebutted 
by other evidence showing that the document has 

i" properly witnessed and atte&ted. [p. 345, col. 
. 1 


Appealagainst a decree of the :Subor- 
dinate Judge, Sultanpore, dated the 5th 
March; 1927, upholding that of the Munsif, 
Sultanpore, dated the 19th January, 1997. 

Mr. R: D. Sinha, for the Appellant, 
JUDGMEN'T.—These twoappeals deal 
with .the same suit and have been heard 
together. The facts are very simple. 

The defendant obtained in his favour a 
duly registered deed of gift executed by 
one Daulat Singh, ofcertain specific num- 
bers in the yearl1914. He was already in 
possession ofthree numbers and the deed 
of gift confirmed him in the possession of 
seven more. In 1917. Daulat Singh-made 
a second ‘deed of gift of all hia property to 
one Bijai Raj Singh who is now represent- 
ed -by the. present plaintiffs. This gift was 
dated the 11th of June, 1917, and on the 
19th of July, 1917, Daulat Singh brought 
a suitagainst the present plaintiffs for can- 
cellation of the deed of gift and possession. 


'. Mr. Radha Krishna, for the Respondents. - 


t 
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This case was never decided in a legal 
manner. It was heard by a probationary 
Munsif and he was confused by the fact 
that both the plaintif Daulat Singh and , 
the present plaintiffs’ predecessor Bijai 
Raj Singh made applications showing that. ` 
Daulat Singh had no right.to any part of. 
the property as he had disposed of it by a 
deed of gift in favour of Bijai Raj Singh. 
The Munsif would neither allow Bijai Raj. 
Singh to be made a party nor would he 
dismiss the suit but he passed an indeter-. 


. minate order and decided to keep the file 


of the suit in the record room. Nothing 
was done for the next nine years so the 
defendant remained in peaceful possession. 
Near the close of the period of limitation 
when the plaintiffs found that Daulat Singh 
would not die,they filed this suit relying 
chiefly on the allegation that the gift in 
the present appellant's favour was execut- 
ed in fraud and also specifically pleading 
that it was invalid for want of proper attes- 
tation. The plaintiff stated.in his plaint 
that these facts were within his personal 
knowledge but when he appeared in the 
witness-box he admitted that he knew 
nothing about them. The fact is simply 
this that he bad been able to win over 
two of the ‘surviving witnesses who were 
apparently men of straw and induced them 
to say that their attestation of the docu- 
ment did not conform with the require- 
ments laid down by their Lordships of the 
Privy Council in the case of Shamu Paiter 
v. Abdul Kadir Rowthan (1). The plaintiffs 
were not aware that the Legislature had 
intervened in this matter and enacted Act 
XXXI of 1926 in order to prevent dis- 
honest witnesses from destroying the effect 
of their own attestation on genuine docu- 
ments. There is no question that the at- 
testing witness examined in this case isa 
liar and thelower Courts in their judgment 
have clearly enough shown that this is the 
case. There is now no casé of fraud but 
the plaintiffs still seek to support the 
judgment of the Court below simply on 
this technical objection to the attestation 
of the original deed of gift. Under the 
law as it ‘now stands, it is not necessary 
to call an attesting witness in proof.of the 
execution ofany document not’ being a 
Will which has been registered in accord- 


(1) 16 Ind. Cas. 250; 39 I A‘ 218; 16 O W. N. 1009; 
23 M. L. J, 321; 12 M. L. T. 338; (1912) M. W. N. 935; 
10 A. L. J. 259; 14 Bom. L. R. 1034; 35 M..607; 16.C. 
L. J. 596 (P. 03). 
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ance with the provisions of the Indian 
. Registration Act unless its execution by the 
person by whom it purports to: have been 
executed is specifically denied. In this case 
the deed of gift was duly registered and 
Daület Singh who is‘ a. witness for the 
plaintiff has never denied its execution. 
He, even in 1917. when he brought his 
guit, admitted its execution and in his de- 
position in this case he has stated that he 


isaliterate man. Heeven admits that he. 


intended to make a deed of gift, only he 
wished to give a single field of 16 ‘biswas 
and not .10 fields of 6 bighas, Thus execu- 
tion of the documentis clearly proved andas 
to the attestation there.can be no reason to 
doubt that the witnesses whose signatures 
appear thereon, attested it in proper form 
merely because the perjured witness who 
was examined chose to make a false state- 
ment àboutit. It is not the law that a 
` person who has received a, gift in good 
faith by virtue of a duly registered’docu- 
ment: -which has never been specifically de- ' 
nied -by the .executant can be ousted from 
the property which he has received mere- 
ly because a dishonest person has been” 
found who, while’ admitting his signature 
on the document, denies that he signed it 
in the: manner required ‘by law Such a 
witness .can always be rebutted by any 


other evidence that the document has been. 


properly witnessed and attestéd. In my 
opinion the plaintiffs in this suit failed to 
' establish any claim against the defendant 
and it is, therefore, not necessary forme to 
consider "whether. they are entitled to” any 
sum by way of mesne profits or whether the 
dofendant himself is entitled to any sum on 
account of certain mortgages which he paid 
off I, therefore, allow the Appeal No.209 with 
costs and order that the suit be dismissed 
with costs, As to Appeal.No 210,1 find that 
. the appellant had a good case had it been 
necessary to pass any order on the points, 
raised therein and though I must dismiss 
the appeal I pass no order as to, costs. 
G. E. : Appeal No. 209 allowed. 
Appeal No. 210 dismissed. 


- void or voidable. 


ANDALAM HANUMANTAU v, PERURI ERISTABRAHMAN, © U5, 


MADRAS HIGH COURT. 
“SecOND: OrviL APPEAL No. 903 or 1924. 
February 22, 1927. . 
Present:—Justice Sir Kumaraswami. 
Sastri, Kr. 


ANDALAM HANUMANTHU AND ANOTRER - 


— DEFENDANT No. 1—APPELLANTS 
versus. 
PERURI KRISTABRAHMAM AND OTHERS 
—PLAINTIEF AND Deranpants Nos. 2 AND 3 


_ —RESPONDENTS. 


Muhammadan, -Law—Waki—Permanent ‘lease by 


mutawalli—V oid or-voidable—Enforcement of lease ' 


-in part, legality of —Trust—Power of trustee to grant 
permanent lease. 

"A permanent ‘lease ‘isan ‘alienation of property 
which a trustee cannot ordinarily.enter into, and 
there is no distinction in: this respect between wakfs 


under Muhammadan Law and other religious trusts, . 


lp. 345, col. 2,'p. 346, col. 1.] 

-A permanent lease bya mutwalli of wakf property 
‘which is not for necessary purposes .but an im- 
provident transaction is void and not.voidable and 
cannot, therefore, be enforced even to the” extent to 
which the lessor could have validly leased “the proa- 
- perty. [p. 346,c01.2] 

, Ayanchari Kovilagat h Rama Varma Tambaran v. 
Acholathil Varikoli Raman Nayar (1), Palaniappa, 
Chetty v. Deivasikamony Pandara Sannadhi (2), 
"Madhavrao Waman Saundalgekar v. Raghunath Ven- 
katesh Deshpande (3), Shoojat Ali v. Zumeerooddeen 
e, )and Akshoy Kumar Saha v. Brojendra ¿Chandra 

utta(6), relied on. 

Balu Mudali v. Dürvasalu -Pillai 8), Nemai Chand 


Adhya v. Mir Golam Hossein (9) and Budruddin Sahib . 


v: Abdul Rahim (10), dissented from. , 
Such a transaction being void fails altogether and 
cannot be split.up.so as to make a new contract be- 


tween the parties forthe period to which the,alienor 


could have legally alienated the property. [ibid.] 


“Second anpeal against the decree of the - 


- Court of the Addiuonal Subordinate Judge, 
Bas wada, in A.S. No. 220f 1983,(A S. No. 172 
of 1922, Sub-Court, Bezwada), preferred: 
against ' that of the Court of the District 


Munsif of Nandigama, in O. 8. No. 213 of 


1921. 

Mr. P. Satyanarayana, tor the Appellante; 

Mr. V. Suryanarayana, for the i iod 
ents: 

JUDGMENT.—The only question .in 
this second appeal i is whether.a permanent 
lease by. -a mutwalli:of wakf property is 
The District Munsif dis- 
"missed the suit on the ground that it is void 
as not for necessary purposes but on the 


- contrary an improvident transaction. The 


` Subordinate Judge without giving . any 
finding on this point was of opinion that ‘it 
- was only æ voidable transaction and revers- 
^ ed the decision of the District 
‘There can be little doubt on the authorities 
that a permanent lease is. an. alienation of 


Munsif.- 
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property which a trustee, cannot ordinarily 
enter into  Ineed only refer to Ayancheri 
Kovilagath Rama Varma  Tambaran v. 
Acholathil Varikoli Raman Nayar (1) 
where it was held that a lease by a trustee 
for.96 years was invalid. Thelearned Judges 
observe: “There seems to be no real distinc- 
tion between the mischief of such a transfer 
in perpetuity and a transfer for the long 
veriod of 96 years." In thecaseof Palaniappa 
Chetty v. Deivasikamony Pandara Sannadhi 
(2), their Lordships of the Privy Council ob- 
served that there was no difference in 
principle between the grant of a lease in 
perpetuity of debutter lands ata fixed rent 
and an absolute alienation in perpetuity of 
the same kind of land in consideration -of a. 
premium and they set aside a permanent. 
lease at à fixed rent. A similar view was 
taken by their Lordships of the Privy Coun- 
- eil in Madhavrao Waman Saundagekar v. 
Raghunath Venkatesh Deshpande (3) where 
they held that a permanent lease of service 
watan lands was undoubtedly an alienation. 
It is not disputed before me that in the 
case of Hindu Religious Endowment Trusts 
a permanent lease by the trustee or manager 
would be invalid. Butitis sought to dis- 
tinguish this present case on the ground 
that it is wakf and that under the Muham- 
madan Law there is no such disability in 
the case of trustees. I um unable to see 
any distinction in principle between wakf 
and any other religious trusts. So far as 
authorities go there is a long course of 
decisions which have held that permanent 
leases by mutwallis are not valid but are 
void as being beyond the ordinary powers of 
mutwallis. In  Shoojat Ali v. Zumeer- 
ooddeen (4) it was held that under the 
Muhammadan Law a mutwallr 
grant a permanent lease of wakf. A 
similar view was taken in Badal Mirza v. 
Tinkori Koley (5) and Akshoy Kumar Saha 
v. Brojendra Chandra Dutta (6). I may also 
refer to the ease in Mahimjan Bibi v. Mir 
. Rahim Ali (T). Reference has been made 

(1) 5 M. 89; 2 Ind. Dec. (x. 8.) 63. 

(2) 39 Ind. Cas. 722; 40 M. 703; 210. W. N. 729; 
15 A. L. J. 485; 1 P. L. W. 697; 33 M. L. J. 1; 19 Bom. 
L. R. 567; 22 M. Tu. T. 1; (1917) M. W. N. 507; 26 C. L. 
J.153.6 L. W. 222. 44 L A. 147 (P. 9). 

(3) 74 Ind. Cas. 362; 47 B 798; 25 Bom. L R. 1015; 


(1923) M. W. N. 689: 28 C. W. N. 857; A. I. R. 1923 
P. C 205: 33 M. L. T. 389; 20 L. W.948; 501 A. 255; 
. 0). 


8 
(e 41 Ind: Cas. 736; 26 C. L. J. 263. 
6) 62 Ind. Cas. 674. 

(7) 79 Ind. Caa. 360; A. I. R. 1925 Cal. 435. 


"annot. 
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bythe respondents' Vakil to the case re- 
ported in Balu Mudali v. Durvasalu Pillai 
(8), whereSrinivasa Lyengar, J., was inclined 
to the view that a lease for a longer term 
than the prescribed was voidable and not 
void: Nemai Chand Adhya v. Mir Golam 
Hossein (9) where a mortgage if for neces- 
sity was held to be valid if the Court's sanc- 
tion was obtained: Budruddin Sahib v. 
Abdul Rahim (10) where it was held that a 
decree may be madefor the sale ofwakf pro- 
perty if conditions of necessity were shown. 
I may point out shat in thejpresent case it is 
not suggested that any leave or sanction was 
obtained ofthe Court or any other competent 
authority. I am not prepared to, hold, in 
the absence of an authority for the proposi- 
tion, that a permanent lease which bas to be 
treated on the same footing as a permanent 
alienation of properties is only voidable if 
created by a mutwalli without the sanction 
of the Court or a properly constituted 
-authority. I do not think that the author- 
ities'referred to by the respondents’ Vakil 
can in view of the decision of the Privy 
Oouncitin Palaniappa Chetty v. Deivasi- 
kamony Pandara Sannadhi (2) be good law. 
Iam of opinion that the lease is void. It is 
argued that even if the lease is void it can 
be enforced to the extent to which the lessor 
could have validly leased, and reliance 
is placed upon Broom's Legal Maxims, 
page 122. It seems to me that when a trans- 
action is void, it fails altogether and can- 
not beaplit up so as to make a new con- 
tract between the parties for the period to 
which the mutwalli could have legally 
leased the property. 
for this proposition. It may be open to the 
mutwalli to grant a fresh lease if he 
likes, within his powers, but I ĉo not see 
how I can make ita fresh contract by simply 
alteringtte term and leaving the other condi- 
tions intact. Ifthe lease was for a shorter 
period, very probably, the rent would have 
been much higher or some other terms in- 
eluded. - 

I think the decision of the Subordinate 
Judge is wrong and it should be reversed 
and the decree of the District Munsif re- 
stored with costs in this and ths lower Ap- 
pellate Court. 


V.N. V Appeal allowed. 
(8) 34 Ind. Cas. 570; 4 L. W. 74; (1916) 2 M. W. N. 


76 
(9) 3 Ind Cas. 353; 37 C. 179; 11 C. L. J. 317; 14 0. | 


W.N. 535. 
(10) 18 M. L. J. 21; 3 M. L. T. 325; 31 M, 125, 


e 


No authority is cited. 
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LAHORE HIGH COURT. 
O1vin Revision Perition No. 740 oF 1926. 
June 7, 1927. 

Present :—Mr. Justice Jai Lal. 

SHER SINGH-—DEFENDANI—PETrITIONER 

versus. , 

AUTAR SINGH, Miuos, son or WAZIR 
SINGH rH20:cH GURMUKH SINGH, 
REPRESENTATIVE OF Musammat RAM RAKHI 
DacgasED—PraiNTIFF AND WAZIR SINGH 

- _ —DEFENDANT— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 1, 7-—Swit in forma pauperis—Death of plaintiff 
—Legal representative whether may proceed in forma 
pauperis. i 

When the plaintiff in a suit in forma pauperis dies 
during the pendency of such suit and his. legal 


representative applies to continue the suit as pauper, - 


unless the Court holds that both the deceased as well 
as his legal representative are paupers the suit cannot 
be proceeded with in forma pauperis. i 
Petition for revision of an order of the 
Subordinate Judge, Fourth Class, Attock 
at Campbellpur, dated the 8th July, 1926. 
Mr. Shamair Chand, for the Petitioner. 


JUDGMENT.—This isa petition for 
revision of an order dated the 8th of July* 


1926 ‘passed by the Subordinate Judge ` 


of Campbellpur granting permission to the 
respondent to sue in forma pauperis. The, 
application for permission to sue was 
opposed by the defendants and the ques 
tion of the extent and valueof.the pro- 
perty owned by the respondent was referred 
to the Tahsildar for report, who after 
enquiry reported on the 25th of May 1926 
that the respondent was a pauper. Butin 
arriving at this conclusion the Tahsildar ap- 
pears to have ignored the definition of a pau- 
per in the explanation to r. 1 of O.-XXXIIL 
The vital question for decision was whether 
the applicant did not possess sufficient 
property to enable her to pay the fee 


prescribed by lawfor the plaint in the - 


suit. The Tahsiidar came to the conclu- 
sion thatthe applicant owned some land 
but he has not given any finding as to its 
value. The Subordinate Judge himself 
did not-discuss the matter but merely 
agreed with the report ofthe Tahsildar and 
granted the application. 


There is another ground which necessitates. 
further enquiry into the matter. The plaint- 
iff died during the pendency of the suit 
and one Autar Singh minor has been 
brought on therecord as her legal repre- 
sentative. The question arises whether it 
is nob now necessary to ascertain whether 


GOBINDA CHANDRA MUKHERJEE 0, BANKA BEHARI DAS. 
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Autar Singh himself is a pauper or not. 
The contention of the Counsel for the 
petitioner is that under the circumstances 
it. isnot now necessary to find out whether 
Musammat Ram Rekhi was a padper. 
Authority on this subject is conflicting, 
but Iam inclined to the view that under the 
circumstances it is necessary for the Court 


to hold that both Musammat Ram Rakhi ° 


and Autar Singh are paupers in order to 
enable this suit to proceed in forma pau- 
peris. . 
Accepting this petition I set aside the 
order of the Subordinate Judge and remit 
the case to him with directions tó record a 
clear finding on the allegations made by 
Musammat Ram Rakhi and also to enquire 
whether Autar Singh is a pauper. The 
respondent has not appeared before meand 
under the circumstances of the case I 
would make no order asto costs in this Court. 
R. L. . 
Petition accepted. 


a 


CALCUTTA HIGH COURT. : 
APPEAL FROM ORIGINAL ORDER No. 72 oF 1926. 
June 106, 1927. 

Present:—Mr. Justice Page and 
Mr. Justice Graham. 
GOBINDA CHANDRA MUKHERJEE 
—PLaINTIFF—APPELLANT 
versus 
BANKA BEHARI DAS—D&EFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 

17, 19—-Dismissal of appeal for default—Applica- 
* tion for restoration —Summary rejection, legality of 


—Duty of Court to give opportunity to prove sufficient: 


cause for default. M ei . 

It is not open to a Court to dismiss an appli- 
cation for restoration of an appeal dismissed for 
default under O XLI, r. 17 of the Civil Procedure 
Code without giving the appellant an opportunity 
as required by O. XLI, r. 19 ofthe Code. 


Appeal against an order of the Dis- 
trict Judge, Assam Valley Districts, dated 
the 28th of November, 1925. 

Babu Krishna Kishore Basak, for the 


Appellant. 
JUDGMENT. 

Graham, J.—This is an appeal from an 
orderof the District Judge of the Assam 
Valley Distriets, dated the 28th of November 
1925 dismissing an application for restora- 
tion of an appeal. 
brought a suit for recovery of a sum of 
money as the, price of certain medicines. 


The plaintiff appellant ` 


. ^ 348. : DD 


“The trial Court gave à ‘partial decree. 
There was then an appeal by the plaint- 


|" íf*to.the District Judge and that appeal 
“was registered and the usual notices were 


‘issued. Various orders were passed there-. 


after and on the 13th of November, 1925, 


„an order was passed fixing the follow. 
ing day the 14th of November, 
‘for the hearing of the appeal and it was 


1925, 


directed that the appellant's Pleader should 
be informed, ‘On thel4th November the 


` appellant's Pleader was.absent and his. 


^^ MA ETAW v: C. R. caer: 


-the application to restore, 


[104 I. O. 1927] 
the only course isto send the case back ` 
to thé learned District Judge to -be dis-- 
posed of in- accordance with law. -Costs 
of this: appeal will .abide the result of 
The Tearing 
Íeeis assessed atone gold mohur. : 
Page, J.—1 agree. I 
Appeal allowed: 
Case remanded. 


A.N. A. 


assistant, another Pleader named B, ©. 
Barooah, stated that he had no instruc-' 
tions. Thereupon -the learned District `` 


J judge dismissed the appeal for non-prose- 


cution. An application ‘was then made by 
the appellant for restoration of the appeal. 


“ On'the 16th of November the hearing of : 
the application was fixed for the 21st of ~ 


November, 1925. No order bearing ‘the 
date of &21st November appears on, the 
order-sheet but on the 28h November 


the-learned District Judge recorded’ an 


order to the following effect: "Applica- 
tion seen. I seé no reason to restore -the 
stay order or the appeal. In case of an 


. appeal: pending for so long the Pleader’ 
‘concerned ‘should have known that he couid 


not expect an adjournment and should, 
therefors, have made arrangements for some 
ot the Pleaders to appear in his place if 
he could not himselfappear". The appeal 
was- dismissed under ‘O. XLI, r. 17 of the 
Code of Civil Procedure and the procedure 
applicable, therefore, was the procedure 
prescribed under r. ly of that Order. That 


rule lays down inter alia that where an 


Order, : 
Appellate Oourt for re admission of the 


appeal. is dismissed under r. 17 
'the appellant may apply to the 


appeal, and, where it is proved that he 
was prevented by any sufficient cause from 
appearing when the appeal was called on 
for hearing the. Court shall re-admit .the 
appeal. . We are informed by the learned 
Vakil for the appellant that on the 21st 
November which was the date fixed for 


hearing the application the appellant and, 
"his witnesses were in attendance, but as 
-already stated, there is no order in the 


order-sheet relating to that date. - 
In my judgment it was not open to:the 


‘learned District Judge to dismiss the 


applieation without giving the appellant 


“an opportunity as required by r. 19, O. XLL 


"There was no proper hearing of the ease. 
.In my opinion the appeal succeeds and 


LI 


of the. 


RANGOON HIGH COURT. 
:OiviL MiscELLaNgous AppgaL No. 161 
or 1926. 

June 1, 1927. . 

` Present :—Justice Sir Benjamin Herbert . 

Heald, Krt., and Mr. Justice Mya Bu. 

MA 'KYAW . —APPELLANT 
s versus 
6. R. BISWAS —ResPonDENT. . 

Burmese Buddhist Law---Marriage—Union between 
Burmese, woman and person following Buddhist 
religion, ‘validity of. 
- The validity of a marriage of a person with a 
"Burmese Buddhist woman was contested on the 
ground that he was -a Hindu. While therë was : 
evidence to the effect that he had for many years 
embraced the Buddhist faith, there was nothing in 
the evidence to show that he was at any time & 
Hindu of the four recognised castes the tenets of 
which might have rendered a valid union ‘between 
him and the woman impossible : 

‘Held, that it cannot be held in the .circumstances. 
that the union was anything but a legal marriage. [p. 
349, col. 1.] 


Civibmiscellaneous appeal from an order 
of the District Court, Myaungmya, in - 
Civil Miscellaneous Appeal No. 62 of 1925 

Mr. Sein Byu, for the’ Appellant. 

“Mr. Halkar, for the Respondent. 

JUDG MEN T.—The respondent having 
failed in Civil Miscellaneous Appeal No. 54 
of 1925 of the Distriet Court of Myaungmya . 
to-get himself appointed as guardian of 
the. person of his son -Maung Kyaw Htin 
by reason of the. provisions of s. ly (b): 
of the Guardians and Wards Act applied 
in the proceeding giving rise to this appeal 
for custody of the minor under ‘the pro- 
visions of s. 25 of the Guardians and Wards 
Act as against the minor’s maternal grand- 
mother Ma Kyaw, the appellant. i 

The minor in- question is the son of Ma 
Thet Hla by the respondent, Ma: Thet Hla: 
being’ one of the appellant's daughters. 

The respondent as the minors father 
claimed te be entitled to. his custody aa 
against the grandmother the appellant, who 


9 


* 
ác š 
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had the minor in her custody. The appel-- 
lant resisted.the application on the’grounds 
that the respondentbeing a Hindu the 


.union between him ‘and-her daughter. Mz 
Thet Hla was illegitimate," that before ' 
the child >. 


the death of, Ma Thet Hla 


“was given to her, the appellant,’ in adop- 


` pectable witness. 


- between the respondent and: Ma. Thet. Hla 


tion,. and that the. respondent. was not a 
fit amd proper person to have the custody of. : 
“the child. i . 


` The respondent claimed to have been a a 
This claim’. 


Buddhist: for about 25 years. 
is ' very strongly corroborated by. the eviz“, 
dence .of his witnessés Mg Hmaw, Special 
Power Headman,:Ma-Hain Ya, a person 
worth about Rs. 30,000 or Rs. 40,000 and Mg 
So Pe, apparently a disinterested and res- 


To this: body of oral evidence support is ` 
lént by the document. Ex. A, which isa: 
còpy ofan invitation to a shinpyu ceremony ` 


and . by.. the writing on the back cover ofa | 


“book, on-a certain Buddhist religious sub-. 
ject filed in the case. While:there -s all 
this evidence. .to show that the respondent 
had. for many years embraced the Buddhist 
faith, there is. nothing in the evidence ad- 


|. duced: by the appellant to show that the E 


respondent was at'any time a. Hindu of 
the four recognised: castes, the’ tenets: of. 
which might- have- rendered, -x valid union’: 
impossible. M | 

. In these circumstances weare- unable to 


" hold.thatthe union.between' the: respond- : 


entaand Ma.Thet Hla was 
legal' marriage. : Be, . 
. As: regards the question of :the. minor's, 
welfare we see no. reason to disagree with 

the lower Court. After the death of: Ma: 


anything. but & 


Thet ‘Hla, the appellant’s younger daügh- - 


ter Ma Mya. even married the ‘respondent. , 


' . There. is hardly- any evidence in support - 


-of the, allegation ` that Ma Thet: Hla had . 


under appeal,- ` 


given. the.child. to the appellant in adop- 
tion. The respondént is aman of substance 


Pu and. there is nothing to:show that he would : 


not.be able to bring up-the child or look. 
after: it as a good father.. He is much bet- 


` ter off than the, appellant, who has married. - 
a second.time even- at this- time ..of life... 


Her-allegations that the respondent: was; ' 


:. prompted-by. the.desire. for her property- 


to make this application must be rejected as 
absurd.. . NC : d hg 
- Wor these reasons we are unable-to see 
any grounds for interference with the'order; 


"MON: MOHA 


; matter, maintainability A 
Tests—-Wrong decision that ‘suit is "barred-—Revi- : 


‘initiates the proceeding.” [p. 350, col: 1.]: 


~cember, 1926, 


“MON MOHAN: PANDAY. -. =- TON S 
“We, therefore, dismiss the appeal with 
costs, Adyocate's fee, 5 gold mohurs. — . 
AC, KS I erac Appeal. dismissed, 


ro wim 


em S 
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CALCUTTA HIGH COURT. 
` Crvit- RULE-No. 34 or, 1927. 
| 1.75 May 6; 1927. | NN 
Present:—Mr. Justice Majümdar. : 
SARAT CHANDRA. RAKSHIT 
U ' PETITIONER < 
versus: P 
N PANDAY— 
i . PARTY. 0 
-Bengal Ténaney Act (VIII of 1885), ss. 105,.109, 158 
— Proceedings under s. 105—Suit with respect to same 
of—Identity of matier— 


OPPOSITE- 


sion, - 


To attract the’ operation of s. 109 of the- Bengal’ ` 
| Tenancy Act, it is essential to establish-that the civil 
- suit has for its subject a matter which has already 
subject of an application under.s, 105, [p ` 


formed 4 


351, col. 1.]- , 
purposes" of s.. 109 of the Bengal Tenancy Act, 


7 


What the . subject-matter’ of an application-ig for ’ 


must be ascertained by looking into the application. 


itself, and, though s. 105 givesa good deal of power 
to the. Settlement Officer to. decide questions which 
may be raised by the parties ancillary to the, main 


: question raised by the application ‘itself, those 


questions still being ancillary questions will not 
form the subject-matter'of the application which 


** Pandab Dowari Das v. Ananda: Kishun Chakravarti 
(2, Shashi Bhusan Hazrah v. Sheikh” Esabar (3), 


' Sashi Bhusan. Hazra v. Aswini .Comar Samanta (4), 


“Priyambada. Debi xv. Priya Nath Banerjee (5) and 
Mahendra Nath Sasmal v. Probal Chandra Mukerjee 
(6), followed. AEN QU nage ; 
Apurba Krishna.Roy v. Shyama Charan Paramanik 
'(7), not followed. - , Mrs ae 
" A District Judge has’ jurisdiction to interfere 
‘under s. 153 .of the Act where a Munsif declines to 
exercise: jurisdiction holding erroneously that-a suit 


- is barred by s. 109 of the: Act. -[p. 352, col. 1.]e 


~- Rule against’ an order of. the’ Dis 
trict Judge, Jessore, dated the 7th De- 
i reversing. that of the 
Munsif; First Court, at Bongaon. 


.Babus.Bijoy Kumar Bhattacharya and . 


Gour- Mohan. Dutt, for the Petitioner. 

- Mr, Surat Chandra Roy Chowdhury. and 
Babu.Annada Charan Karkoon, for.the Op- 
posite Party. ORAN ade. a E 

- JUDGMENT.—This application arises 
out ofan- application for revision by the 
defendant in a rent suit. -The facts which 


give rise to the present application are as 


C 


D 
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jamas under the plaintiff, There was Set- 
‘tlament and Survey under the Bengal Ten- 
ancy Actand the record: was prepared by 
: the Settlement Officer and these 13 jamas 
-were amalgamated and the rent shown to 
- be*Rs. 170 odd. After the final publiea- 
tion of the record an applieation was made 
by the landlord under 8. 105 of the Bengal 
.Tenaney Act for assessment of fair and 
equitable rent; The tenant defendant filed 
"objections -in that proceeding. The main 
objection being that he did not hold one 
jama, but 13 separate jamas under the 
landlord and the Settlement Officer was 
wrong in consolidating those Jamas with- 
out his consent. That proceeding is still 
pending, the Settlement Officer not having 
come to any decision whatsoever upon that 
applieation. In the meantime the landlord 
instituted. à rent suit with reference to one 
of those holdings.: The: learned Munsif 
held that the present suit is not maintain- 
able, regard being had to the provisions 
of s. 109 of the Bengal Tenancy Act., There 
was an application for revision before the 
‘District Judge. The District Judge came 
to the conclusion that the learned " Munsif 
was wrong in the view he has taken and he 
remanded the case to him for trial of the 
olor ‘me three points have been taken 
“by the learned Vakil for. the petitioner. 


“First, that under 8.109 the rent suit.is not’ 


maintainable ; second, thatit was not open 
to the plaintiff to framethe suit or to pro- 
ceed with the suit in thé way he did; 
‘and third, the learned District Judge was 
wrong in exercising a jurisdiction not 
vested in him under s. 153 of the Bengal 
Tenancy. Act, With reference to the first 
question as tothe maintainability of the 
present suit under s. 109 of the Bengal 


‘Tenancy Act, I donot agree with the con-: 


tention: put forward by the learned Vakil. 
Section 109 says “ Subject to the provisions 
'of^g.109-À, a Civil Court shall not enter- 
tain any application or suit concerning any 
matter which is-or has already been the 
subject of an application made, -snit in- 
stituted or proceedings taken under ss. 
105 to 108.” Here the application was made 
by ‘the landlord, ‘The subject-matter of 
the application was ascertainment of Tair 
and equitable. rent. What the ‘subject- 
“matter of a proceeding is must be. ascer- 
tained by looking into the. applieation ‘it- 
pelf "whieh initiates the proceeding. The 


et 


LS | BARAT OHANPRA RAKSEiT v. MÓN MORAN PANDAY, 
" follows : The. defendant tenant held 13 


` shidabad v. Ahmad Hussain 4). 
‘case the facts are given correctly in the 
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.learned Vakil contends that in order todis" 


pose of any-application under s. 106 of the 
Bengal Tenancy Act, provisions of s. 105 A 
should belooked into; and s. 105 gives a 
good deal of power to the Settlement Officer - 
to decide questions which may be raised - 


.by the parties ancillary to the main ques- 


tion raised by the application itself. Those 
questions still being ancillary questions, 
those will not form the subject-mattér of 
the application made by the applicant which: 
initiatés tbe proceeding. A Judge may 
have to decide various matters and various 


‘issues which are raised by the parties in 


the course.of.the trial but certainly what 
the subject-matter of the suit or applica- 
tion is, must be determined -by looking into : 
the application itself or the plaint of the 


| Suit itself. This question seems to have been 


raised in a case of Nawab Bahadur of Mur- 
In that 


headnote: “Wherein a proceeding instituted 
by the landlord for settlement of rent under 
8. 105; no questions as to the tenants being 


,mukarrari maurasi raiyats and not tenure- 


holders and the lands held by them being 
not one tenure but distinct raiyati holdings 
were raised, s. 109 was no bar to the tenants 
suing for a declaration of these rights. " 
This is a converse case because the sub- ` 
sequent suit was instituted by the tenant. 
In the course of the judgment the learned 
Judges referring to the objections that such 
a suit is hot maintainable under s. 109, say: : 
"Whether the tenants were or were not- 
aware of the proceedings under Chap. X, 
the fact remains that the matters now in 
controversy did not. form the subject of 
investigation under s. 105. Consequently, 
on a plain and literal reading of s. 109, the 
position cannot be. maintained that the 


Present suit concerns a matter which has 


already been the subject of an applicaticn 
under s. 105. The appellant, however, urges 
us to puta wider construction upon s. lU, 
He contends that, as in a case where a. 1i, 
Civil Procedure Code, is applicable, a 
question which might and should have been 
raised is deemed to have been raised and 
decided, we should hold under s. 108 that a 
matter has been the subject of an appli- 
cation. under s. 105, whenever it might, 
if the defendant has so chosen, have been ' 
raised and decided under s. -105 read 
with s. 105 A. We are of opinion that 


(1) 35 Ind. Cas, 695; 95 O.L. J. 556; 21 Q, W, N 
1004; 44 O, 783, 


b 
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this contention is unsound. If we were to 
accept the construction put^forward by 
the appellant, we should have to read into 
8. 109 words which are not to be found 
` there; we cannot hold, on the analogy of 
the doctrine of constructive res judicata, 
that the jurisdiction of the Uivil Court has 
been constructively precluded even when a 
point has been neither raised not decided 
undex 8.105 read with s. 105-A. In this 


connection we may observe that ss. 105 and’ 


109 were inserted in the Bengal Tenancy Act 
by Act ILI of 1893, B. O. Section 105-A was 
subsequently introduced. into the Bengal 
Tenancy Act bys. 26 of Act Iof 1907, B.O. 
But though the scope of s. 105 was thus 
widened and s 105A was included in s. 1U9 


the language of s. 109. was left unaltered.. 


If the Legislature had intended to adopt 
the view put forward by the appellant, the 
language ofs. 109 would, no doubt, have 
been suitably modified. As pointed out 
by this Court in along line of cases, amongst 
them, in ‘Pandab Dowari Das v. Amanda, 
Kishun Chakravarti(2), Sashi Bhusan Hazrah 
' v. Sheikh Esabar (3) and Sashi Bhusan Haz- 
ra v. Aswini Comar;Samanta/A)toattract the 
operation of s. 103, it is essential to establish 
that the civil suit has ‘for its subject a 
matter which has already formed a subject 
of an application unders. 105. These cases 
were decided before the introduction of s. 
105-A into the Bengal Tenancy Act. But as 
the introduction of s. 103-A has not altered 
for our present purpose the scope of s. 109, 
8. 109 must now be construed in tlie, same 
lines as before the introduction of s. 105- A." 
This case was followed subsequently in 
two other cases. I- need not. refer to them in 
detail. One is reported as Priyambada Debi 
- v. Priya Nath Banerjee (5) and the other in 
Mahendra Nath Sasmal v. Probal Chandra 
Mukerjee(6). Thelearned Vakil tries to distin- 
guish the last case on the ground, that there 
the learned Judges were correct because s. 
109 was no actual bar; but referring to the 
arguments and pleadings of that appeal 
LT find that it was objected that s. 109 was a 
bar. But the learned Judges pointed out 


-that the ‘institution of a suit, for rent: 


was not a proceeding under any of the 
(2) 7 Ind: Cds, 102; 12 O, I. J. 195; 14 Q,..W. N. 
7 : E a‘ 


(3) 29 Ind. Cas. 122; 19 ©. W. N. 636. 

(4) 28 Ind. Cas. 981; 19 C. W. N. 637n. G 

(5) 95 Ind. ‘Cas, 334; 30 O. W. N. 826; 43 ©. 
327; A I. R. 1926 Oal. 822. 


1 


L. J. 
(8) 95 Ind. Cas 87; 580. 475; A.I, R. 1926 Cal - 
0 B 4 a a) 
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sections of the Bengal Tenànoy Aet and 


.a8 such s. 109 would .not be a bar to 


the institution of such a suit. With 
referonce to the casa reported as Apurba 
Krishna Roy Y. Shyama Charan Paramanik 
(7) there are stray observations which may go 
to support thelearned Vakil for the petitioner: 
but what the learned Judges had actually 
decided was whether s. 107 was applicable 
to the case and they said it would be, The 
learned Judges held (at page 225*) with 
regard to the decision of the Settlement 


Officer in that case that “we think, therefore. 


that the decison of the Settlement Officer 


-under s. 105-A is binding upon ‘the plaintiff 


in the present case having regard to the pro- 
visions of s. 107 of the Bengal Tenancy Act.” 
Again on the same pago the learned Judges 
observed: “In the present case, as we have 
seen, the question was directly raised and 
there was an express issue on the point 
and even though the defendant did not 
adduce any evidence in Court, the decision 
of the Se tlement Officer was open to appeal 
and to second appeal to this Oourt,” But 


no such second appeal was preferred. Incident- ` 


ally they -referred to the bar under 

According to them reading ‘the dene 
closely, it would appear, that their opinion: 
was that in such. a case the defence taken in 
the written statement may form the subjecta 
matter of an application under. s, . 109 
Regard being ` had tof the decided cases 
referred to above I prefer to follow 
them in preference to ‘the one, Apurba’ 
Krishna Roy v. Shyama Charan Paramanik 


.(7). That disposes of the first contention of 


the learned Vakil.' As tothe second poi 

it is contended that the present Pent 
is inconsistent with the plaintiff's appli- 
cation under s. 105. I do not find that 


this question was raised bofore the District ' 


Judge. Itis for the first time raised 

me. With reference to this ag ia 
that so far as the plaint is concerned (apart 
of the plaint has been read out to me), I do 
not: find that he accepted the consolidation: 
if such consolidation had been accepted, the 


‘result would have been to put the plaintiff 


outof Court, But from what has been read 


. out to me Ido not understand the pla: 
.beinthat way. : nu. plaint to 


Dm m ie third objection that 
istrict Judge has no jurisdiction to int 
under s. 153, I think the learned Diti 


(7) 94 Ind. Cas, 952; 24 ©. W.N. 2923, ^. 
~*Page of 24 0. W, N—[Ed.]. ~ 


is, the 


Ki a fone ev deat 55 
vl, , SET ` zi 


a 
Judge had such jurisdiction regard being 
had to the fact that the learned Munsif 


4 declined to exercise jurisdietion, wrongly 
. cn the ground that s. 109 barred the pre- 


sent suit and what he did was not to go on. 


"with the suit but dismissed it. In these 
-circumstances I think the learned District 
Judge was perfectly justified in interfering 
“under the revisional,powers under s. 153 of 
'the Bengal Tenancy Act. All the points 


having failed—the Rule is discharged: with - 


‘costs. assess the hearing-fee at two gold 
mohurs. B i 


* A. N. A, Rule discharged. 


MADRAS HIGH COURT. 
FULL BENCH. 
RerERkED. Case No. 10 or 1926. 
. March 23, 1927. ; - 
_., Present:—Sir Victor Murray. Coutts+Trotter, 
..* 'Kr., Chief Justice, Mr. Justice Beasley and. 
D "Mr. Justice Srinivasa lyengar. 
Tas COMMISSIONER or INCOME-TAX 
MADRAS-—RzrERRING-ÜFFICER 


E VETSUS 
8. K.RS. I. 


Firma SIVAGANGA ‘CIROLE, 
OKKU R—ASSESSEE. 


of 1922), s. 4 (2)— Profits 6 
British. I das kaba 


"+ Income Tau Act (XT 


‘business arising without 
‘as to when they accrued.. . 
* When a man has profits earned more than 3 years 


“before the year of assessment and also profits earned: 


- | qithin:that period to his credit in a trade, carried 
‘on’ by him outside British India, there is no pre- 


‘sumption that a remittance made to. him in British: 


- "India, of a sum which might fell in eithér set of 
“profits is made from the earlier profits and not from 
the later. The burden of proving that the profits 
accrued or arose more than 3 years back is upon the 
“assesses: [p. 352, col. 2] . — 

"Gase stated by the Commissioner of 
:Ineome Tax, Madras, in his reference to the 


DE 


COMMISSIONER: OF INCOME-TAX v. SIVAGANGA OIRÓLE OEKUR. [104 I. O. 1927] 


Mr. M. Patanjali Sastri, for the Referring . 
Officer. .." : 

Mr. K. S. Krishnaswami Iyengar, for the 
Asseseee. à = E 

JUDGMENT.-— Thé question referred .: 
to. us. in the following terms:—"When 
a man has profits earned more than. 
3 years before tlie year of assessment and: 
also profits earned within that period 
to his credit in a trade carried on bye him 
outside British India, is there any pre- 
sumption that a.remittance made to him 
in British India for a sum: which might 
fallin either set of profits is made from 


“the earliér profits and not from the. later.” 


Under s. 4 (2) of the Act profits and’ 


gains of a business accruing or arising 


without British India to a person resident. : 
in British India shall, if they are received 
in or brought into British India, be deemed 


. to have accrued or arisen in- British India 


‘and to be profits and gains of the year in 


which they are so received or brought, 


‘notwithstanding the fact that they did not, 


. 


so accrue or arise in that year provided 
that they are’ so received or brought in 


within 3 years of the end of the year in 
which théy accrued or arose. That appears 


.to us to bea clear intimation that sums 


.remitted to British India are to be deemed . 
to have accrued or arisen in the year of 
remission unless they accrued or arose 
more than 3 years before. We entertain no 
doubt thatíbe'effect of that must be to 
cast upon the assessee the bürden of prov- 
ing that the profits accrued or arose more 
than 3 years back, a matter after all pecu”, 
Jiarly within his knowledge and not within 


 theknowledge of the Income Tax Authori- 


‘High Court, dated the 12th May, 1926, made . 


' -unger s. 66 of the Income Tax Act XI of 
. «922° and-in-pursuance of the order of the 
. iHigh Court, dated the 9th March, 1926, for 


.' & decision of the High Court . on the follow-. 


. ‘ing question, namely, 
< “When a man has profits earned more 
“than 3 years before the year of assessment 
and also profits earned within that period 
to bis credit in a trade carried on by: him 
-outside British India, is there any pre- 
` sumption that a remittance "made to him in 
`` British India, of a sum which might fall in 
either set of profits is made from the earlier 
__ profits and not from the later.” ^: 


~ 


ties. That is ouranswer to the reference 
and it is clear that the Commiésioner 
acted on that principle; and whether he, 
‘came to a right conclusion of fact. in 
the: light. of it or not is not for us. It 
is no doubt true that, id appending 


"reasons-for hisown opinion on the point he 


-was referring as he is directed under the Act 


to do, he enounced some very 'dubious pro- 
-positions of law. That does nof alter the 
position that'in para. 5 of his review order 


“he dealt with the question of fact unvitiated 


‘costs of the Commissioner. 


‘by any such misdirection of himself and 
dealt with it adversely to the assessee. The 
answer to the reference is in the negative. 

-' The -assessee must pay Rs. 250 for the 
WN = ; s l 
Reference answered in the negative, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, à 
- - 346 or 1926. | 
June 16, 1927. > 
Present :—Mr. Justice Page aud 
Mr. Justice Hraham.. : 
MUHAMMAD YAKUB MIAH 
MAJ UMDAR—APPELLaNT: 
f ' versus , 
HAMID ALI on HIS DEATH HIS HEIR AND 
- — Lsear REPRESENTATIVE NAMAR ALI | - 
, , AND ANOTHER —R&ESPONDENTS. . 
‘Morigage—Possessory mortgage—Lease by mortgagee 
‘to mortgagor—Same transaction —Decree for arrears 
of »rent—Hxecution—Mortgaged properties, whether 
"ean.be sold—Civil Prosedure Code (Act V of 1908), 
"0. XXXIV, r. 14. . 
* "Where a possessory mortgage and a lease of the 
properties back to the mortgagor form part of the 
"game transaction, the mortgagee-landlord cannot, in 
execution of a decree for rent based on the lease, bring 
“the mortgaged properties to sale in view of the pro- 


. "visions of Ô. XXXIV, r. 14 of the Oivil Procedure 


«Gode. at 
.. Appeal against an order of the. Sub- 
cordinate. Judge, Cachar, dated the 17th of 
June, 1926, reversing that of the Munsif, 
Second Court, Silchar, dated the 14th of 
January, 1925. _ f 
. Bábü Upendra. Chandra .Roy, for the 
“Appellant. . | 
“Babu Satyendra Kishore Ghose, for the 
Respondents,  ' 
; . . JUDGMENT. . 
.:Page,dJ.—This is -an appeal from an 
order of the learned ‘Subordinate -Judge of 


"'OQachar allowing an objection’ to an appliea- , 


 iion.by the appellant for leave, to issue 
execution by selling certain property 
‘belonging to the judgment-debtors. On the 
16th. of September, 1915, the respondents, 
mortgaged the property in suit to the, 
appellant under a registered deed of mort- 
gage .upon the following terms. The 
prineipal.sum secured by the mortgage 
was Rs, 800 "and the right, title and 
interest to and possession of the mortgaged 
property" passed under the deed of mort- 
gage tothe appellant. The mortgagor was 
to have three years within which ‘to pay 
off the principal sum and redeem: the 


mortgaged .property. There was no pro- 


vision for the payment of interest, but it is 
apparent from .the terms of the mortgage- 
deed thatthe appellants were to enjoy: and 
possess the landinlieu of interest, ` By a 
kabuliyat execnted on ihe same date whieh 
recited the deed of. mortgage and that the 
mortgagors were desirous -of cultivating 
theland, the mortgaged property was let 
to the mortgagors for the period within. 


23 
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“which the mortgagors wereentitled to redeem 
:the mortgaged property at an annual rental 
of Rs. 160. Upon the failure of . the 
"mortgagors to pay the rent due under the 
.lease the mortgagee landlord brought a 
„Bait to recover the ‘arrears of rent, and 
obtained. a decree: For the purpose of 
obtaining execution of the decree the 
mortgagee-landlord applied for leave to 
issue execution. The mortgagor-tenants 
filed an objection t» the sale of the mort- 
gaged property under s. 47 of the Code of 
. Civil Procedure upon the ground that in 
- substance the decree which the mortgagee- 
landlord sought to execute was "a decree 
for the payment of money in satisfaction 
“of a-claim arising under the mortgage 
within O. XXXIV, r. 14" and, therefore, 
that the mortgagee-landlord was not 
entitled to bring the mortgaged property to 
.gale “otherwise than by instituting a suit ` 
for sale in enforcement of the mortgage.” 
The question which falls for determination 
is whether this contention of the respondents 
js sound or not. In my opinion, upon a 
‘perusal of, the mortgage-decd and the 
‘kabuliyat it is clear that the two documents 
formed part of the mortgage transaction, - 


‘and, to adopt the language of Lord Sinha 


in the case of Panaganti Ramarayanimgar 
‘vy, Maharaja of Venkatagiri (1), “the two 
deeds...should be read together asthey form 
‘parts of one transaction, the lease being in 
“the nature of machinery for the purpose of 
realizing the interest due on the mortgage”, 
It follows that thé objection preferred by 
the respondents to the sale of the properties 
in suit in execution of the rent decree 
must prevail and, in my, opinion, the appeal 
should be dismissed withcosts—the hearing- 
. fee being. assessed at three gold mohurs, 
` Graham, J.—I agree. | 
` A. N. A. : Appeal dismissed, 
100 Ind. Oas. 86; 31 O. W. N. 670 at p. 675; A. 1, 


R. 1927 P. O. 32; 52 M. L. J. 338; (1927) M. W. N, 251; 


50 M. 180; 25 L. W. 621; 29 Bom. L. R. 805;*45 O. Ls . 
J. 395 (P. O).. z ; 


NAGPUR JUDICIAL COMMIS- 
~SIONER’S COURT. 
Groonp Oivin APPBAL No. 187-B or 1926, 
- “July 12, 1927. - 
. Present:—Mr. Findlay, J. O: 
-~.RAJE UDARAM BALWANT RAO— 
PLAINTIFF— APPELLANT 
versus |. l 
"WALLU AND oTHERS—DszrFESDANTS — 
. RESPONDENTS. 
` Berar Alienated Villages Tenancy Law, 


a) 





1081, 8 47 


354 - 
Continuous possession, what constitutes— Purchaser 
of tenants’ rights, under unregistered .sale-deed, whe- 
ther can tack on his vendor's possession —Unregistered 
sale-deed, admissibility of, to prove nature of posses- 
8ion Registration Aet (XVI of 1908), s. 49. 

H was cultivating a field under the plaintiff from 
1893. «In 1900, M sold his tenancy rights to W by an 
unregistered sale-deed, and W was in continuous 
Possession since the date of sale. In a suit by the 
plaintiff for a declaration that W was not éntitled to 
permanent tenancy : 

Held, that though the sale to W was unregistered, 
he was entitled to tack on H's Possession: to his own 
and that, therefore, W must be held to have com plied 
with the requirement of continuous possession since 
before the Ist of June, 1895, laid. down in s. 47 of 
the Berar Alienated Villages Tenancy Law of 1921: 


Àn unregistered sale-deed, although not admissible 
to prove the factum of salé is admissible to prove 
the nature or quality of the vendee's possession. 


|, Appeal against a decree of the’ Addi- 
tional District Judge, Yeotmal, .dated the 
TUUM RAEATY, 1926, in Civil Appeal No. 48 of 


Mr. M. R. Bobde, for the Appellant. ` 
Mr. S. C. Datta Chaudhri, for the Re- 
Bpondents, - : 


; JUDGMENT.—The plaintiff appellant, 


-Raje Udaram Balwant Rao; sued the de: 
:fendants-respondents Wally, Jairam: and 


have been recorded as such. His case 


Hupsingh for a declaration that they were 
not permanent tenants of fields Nos. -4/1 
and 76/1 in Mauza Moha, of which. they 
was 


that one Pitamber was cultivating all field 


- No. 4 from 1888 to 1893, that.Hirya Mahar 


-Cultivated it from 1894 to 1898, and that it’ 
: Wallu.in 1899. 
-and Wallu has been 


was given for cultivation to defendant No. 1 
As .regards field No. 76/1, 
Ukandya cultivated it from 1888 to 1898 
eultivating it since 
1899 only. 


. » Defendants’ case as regards field No. 4: 


was that. Hirya cultivated -it from 1893 to 
1899, but Wallu. had been hia partner in 
cultivation during these years, that on 6th 
‘March, 1900, Hirya sold the, northern half 
of the feld, 3. e., No. 4/1 now in suit, to 
Wally by an unregistered sale-deed, and 
that Wally has been in continuous posses- 
sión thereof ever since, As regards field 
No. 16, Ukandya had cultivated it before 


1894, in which year he gave half of it, viz., - 


No. 7 /1to Wally to cultivate and the latter 

has held-it ever since. We are not con- 

cerned in this appeal with field No. 16/1. 
On the issues which arose on these plead- 

inge the Subordinate . Judge came to the 

following findings:— . 

, (0) thatit had not been proved that Walla 


S ` => e M i 
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only commenced to cultivate No. 4/1 from 


1899 onwards; : 

(b) that Hirya had transferred field 
No, 4/1 to Wallu as alleged by defendants. 

Plaintiff not being held to have proved 
that he only leased field No. 4/1 to defend- 
ant No, 1 in 1899, the Subordinate Judge- 
was of opinion that he came into possession 
of field beforé 1899, it being sold to him 
by Hirya and he thus acquired title ftom 
him. ` S 

Plaintiff appealed to the Court -of the 
Additional Disiriet Judge, Yeotmal, as 
regards the dismissal of bis claim with 
reference to field No. 4/1. The Additional 
District Judge held that the sale in Wallu's : 


favour had been proved, that plaintiff had 
acquiesced in the tenancy being held by 


Wallu who was, therefore, entitled to tack 
on Hirya's possession to his own and as 
that admittedly went back as far 1894, 
Wallu must be held to have complied with 
the requirement of continuous possession 
since before the Ist of June, 1895, laid down . 
in s. 47 of the Berar Alienated Villages Ten- 
ancy Law, 1921. 

The main question involved in the pre- 
sent appeal by the plaintiff is asto whether 
the lower Appellate Court was correct in 
tacking on Hirya's possebsion to that of 
Wallu. Mention has been made of an. 
obvious mistake made by the Additional. 


: District Judge when he says Ukandya was 


Wallu's predecessorin-title. Very clearly” 


this, was a slip of the pen for Hirya: 


Ukandys was concerned only with field No. 
76/1. This so-called misappreciation of the 
evidence is of no importance whatever. 

It has been urged, however, that before 


` the law of 1921 came into force, the tenant 


could have been turned out yearly and that 
in these circumstances Hirya could give no 
greater right of tenancy than he possessed 
himself. That is in terms true, but the 
facts here are that the tenant was not so 
turned out and thatafter the sale to Wallu, 
the landlord allowed him to continue in 
possession. f ; 
The case, therefore, depends on whether | 
the sale in Wallu's favour by Hirya is 


established. I do notseethat there exists M 


any doubtas to the identity of the plot pur- 
ported to have been sold, and there is oral. 
evidence as to tbe fectum of the sale: cf. 
deposition of P. W. No, 2 Sambhaji. More- 
over, the eale-deed, although not admissible 
to prove the fectum of sale, is admissible te 
prove the nature or quality of Wallu's pos 


[104.1.-O. 1957] 


session: cf. Varada Pillai w. Jeevarath- 
nammal (1. Taking all these circum- 
8tances, I think there was sufficient evidence 
to justify the finding of fact arrived at by 


the lower Appellate Court and it follows” 


that, there being no-evidence of the alleged 
frash lease for the first time in 1899, plaint- 
iff must be held to have acquiesced in the 
tenancy passing from Hirya to Wallu. It 
follows that defendants-respondents must be 


held to ‘be tenants who by themselves or: 


through their predecessors in-title have 
been cultivating the plot since before the 


that the decree of the lower Appellate 
Court is correct. The appeal is accordingly 
. dismissed, appellant bearing the respond- 
ents' UAM 


A. ' Appeal dismissed. 


“ay 33 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 724; - 


10 L. W. 679; 24 C. W. N. 346; 38 M. L. J. 313; 18 A. 
L. J. 274: 46 LA. n 2 U. P. L. R. (P. C.) 64; 22 
pup . 444 (P. O ) 


_ MADRAS HIGH COURT.. 
Szcoxp Civin APPEAL No. 1161 or 1923. 
April 1, 1926, 
Present:—Mr. Justice Odgers.  . 
- VELLACHAMI NAIOKER alias 
'B. R. V. SWAMI AND or&g28— DEFENDANTS. 
Nos, 4, 3 AND 2—AÀPPELLANTS 
versus 
ALAGARASAMI NAIOKER ANDeOTHERS— 
PLAINTIFFS Nos. 1,2 AND Derenpant No. 6— 
RESPONDENTS’ 
+ Limitation Act (IX of 1908), Sèh. I, Art. dide 


Alienation by prior trustee—Suit by succeeding trustee 
—Limitation—Adverse possession. 

Where the trustee of a temple alienates trust pro- 
perty for purposes not binding on the trust, the 
possession of the alienee during the: life of the 
alienor is not .adverse and upon his death the 
succeeding trustee is entitled to institute proceed- 

' ings to recover the estate and limitation runs against 
him only from the time when be assumes office. [p. 
357, col. 1. 

Vidya Varuthi Thirtha Swamigal v. Balusami 
Ayyar (1) and -Ranga Dasan v. Latchuma Dasan (2), 
followed. 

“ Second appeal against the decree of the 
District Court, Madura; in A. 8. No. 179 of 


1921, preferred against that of the Court of ' 


the Subordinate Judge, Dindigul, in O. S. 
No. 7 of 1920, (O. S, No. 41 of 1918, Sub- 
Court, Madura). 

j : Mr. C. Viraraghava Iyer, for its Appel- 
‘Jants. 


Mr. B. Sitarama, Rao, for the Respondents, 


VELUACHAMI NATOKER V. ALAGARASAMI NAIOKER. 


. poojari right in the suit’ temple. 
Ist June, 1895. Iam of opinion, therefore, ` 


-fendant’s father. 


“399, 

JUDGMENT.--This wasa suit brought: 
by the plaintiff to have it declared that 
certain properties are trust properties be- 
longing to the Malaiperumal temple and 
that the defendants who claimed under 
certain documents executed by the plaint- 
ifs grandfather had no right to the same 
and for delivery of possession. The cause 
of action is said to have arisen in the 
year 1914 when the plaintiff's father died. 
The plaintiff alleges that he and his father 
and his grandfather had a hereditary 
Various 
alienations are set out in para. 5 of the 
written statement. But I think it is only 
necessary to refer to two. The grandfather 
of the plaintiff-in 1881 alienated a portion. 
of the temple land by simple mortgage 
toa certain Chetty. A suit was brought 
on the mortgage, a decree obtained and the 
properties, brought to sale and purchased 
by the Ist defendant's father in 1889. In 
1887, another mortgage of another part of 
the property was effected to the Ist de- 
Decree was obtained and 
the suit property.sold in Court auction in 
1889 and was brought by the lst defend- 
&nt's father. The only question in second 
appeal is whether the suit which was 
Started in 1918 is in time. The Subordi-. 
nate Judge thought it was barred even. 
during the lifetime of the plaintiffs’ father, | 
He found that the plaintiffs were the 
hereditary poojaries of the suit temple 
and were, therefore, entitled to maintain 
the suit and that the property was the’ 
trust property of the Malaiperumal temple 
as set out in the plaint. 

On appeal to the learned District Judge 


he held that there was’ no limitation as 


down to the death of the” plaintiff's 
grandfather which was only five years be- 
fore the suit, the possession of the alienees . 
must be regarded as permissive so long ` 
as he was alive and with regard to the 
other portion of the property permissive 
down to the death of the father four years 


` before suit, 


The question arises on the construetion 
of the Privy Council case in Vidya Varuthi- 
Thirtha Swamigal v. Balusami Ayyar (1), 


"where it -was held. that Art. 134 of (Oe 


Limitation Act does not apply to a perma- . ^ 


(1) 65 Ind. Cas. 161: 44 M. 831; (1921) M. W. N. 449; 
41M. L. J. 346; 3 U. P. L. R. (P. C.) 62; 15 L W 


. 18; 30 M. L. T. 66; 3 P. L. T. 945;.48 I A, 309, 96 


OQ. W. N. 537: 94 Bom. L. R. 629; 20 ACL, 


i4 
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nent lease. granted by the head ofa mutt. 
"Their. -Lordships point out,that the: lease 
in. question ‘could only enure for the life- 
time of the grantor who is, referred...to 
as: Mahant No. 1. -With regard to Mahant 
No: 2*he had a similar, power, i.e., the 
granting of leases; to last for his lifetime. 


~ . Instead. of granting.a "fresh lease for that 


period he allowed the. plaintif to continue 
` the; possession which, he had acquired from 
Mahant No. 1 and continued to receive 
Tents., It was held that this could only 
be referahle. io anew. tenancy created by 
hini - and, therefore, the possession of the 
alienee | did not .become adverse until the 
eath. of" Mahant No, 2...The District 
Jüdge. -had applied the decision : to -this 
" gase;.. and the question,.is, is he right? It 
3g. ‘alleged for the appellant that thio is:not 
@ case of leace, there, is no acceptance . f 


Ten, there, i8 no presumiption: of permis: . 


i Bion. ‘and if the principle laid: down by thé 
Privy. Council is adopted in ‘cases: of the 
Sort under consideration, all .pleas.of ad- 
yerse possession. will. fall tò the ground. .I 

O.not .agree, . There ' is no. doubt that 
special. coneiderations have -been held 40 
apply. to: they, property of temples and the 
'. feason, why such” considerations have, been 

“applied is -well.pointed. out by Devadoes, 
Jain a judgment to. which I .shall refer 
shortly, . It. is not - true to. say, that adverse 
; possession will never lie in such. cases; for 
^ d the, Succe&sor-in office of, the alienor of 


č temple, property. sits. by. for 12 years after 
the i 
‘Gumstances he’ will be. unable to recover 
i the - property of the temple, . The question, 
. take it, before their Lordships in Vidya 
"Varuthi Thirtha Swamigal v. Balusami 
SÁyyar (1) was, whether or not Mahant No. 
2 had stood -by or whether, he had prac- 
tically: ‘adopted the alienation made by his 
“predecessor in .which case adverse posáes- 
: "sion. Would clearly | not begin until his’ own 
‘death. . Madhavan Nair, J.,,.dealt. with a 
“very Similar. 
Letchuma Dasan (2)., . The ,case before the 
“learned Judge was one of sale and a, dis- 
- “finetion was there sought; to be. "drawn 
“between .thát case and the, csge in the 
“Privy Council by, pointing out that the 
'“Jaiter was a-case of permanent ledse. He 


Ki 


held that nọ such distinction was prerent | 


to, (heir. Lordships.. mindsi as is clear from 


1 F6-Ind.' Cas. 23]; 48 M, L.J, 1142] I, W, 13; 
a T d | o ae pv 


cr. 


VELLAOHÀMI NAICKÉR v. ALAGARASAMT NAICKRER. ; 


death. of his predecessor, there i is no” 


point in Ranga - Dasan. v. 
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the faet that. their Lordships in the course 
of the élaboration of the principles refer 
to, cases ‘of alienation by lease and mort- 
gages. There was a Letters Patent Appeal 
in, that matter which was heard by Deva- 
doss and Waller, JJ., who held that the 
decision, in Vidya Varuthi Thirtha Swami- 
gal v. Balusami Ayyar (1) applies to all 
cases of alienations of property. The learn- 
ed Judge continues “The principle under- 
lying these décisions (quoting the previous 
Madras and Calcutta decisions) seems, to 
be this—that where the trustee of a reli- 


: gious institution who is only a manager for 


the time being, alienates any property be- 
longing to.the trust, he cannot give a 
valid title to tlie alienee, for he himsel; 
has no interest in the property and the 
alienee can anly get what the manager 


himself possesses, the right of being; in 


possession of. the property. The principle 
of adverse possession would. apply to cases 
where a person who could -assert his titlé 
does not assert his title within the period 
fixed by Art. 144 of the Limitation Act. Fur- 
ther where such person acquires possession 
from the manager his possession can only 
be with the consent of the trustee for the 
time being and, ‘therefore, his possession 
can never become ‘adverse to the temple.” 

They rely on Jagga Row Bahadur. Garu v. 
Gori „Bibi (3). IL do, not, think, , therefore, 
that, we are justified—I am certainly: note 
sitting as a Single Judge in restricting 


‘the decision in Vidya Varuthi Thirtha 
Swamiga].v. Balusami Ayyar (1), to one 


kind: of alienation... The cases quoted. for 
the appellant do not seem to me to bear 
on,the question. ` In Indarapalli Dhanush- 
kotirayudu v. Vankayala Venkataratnam 
(4) there was no alienation and. the pro- 
perty.did not belong to a temple. As 
observed at the end of the judgment; the 
property for a long, number of years had 
“been enjoyed as ordinary private property. 


"Subbaiya. Pandaram v. Mahamad. Mustapha 


Maracayar (5) was .guoted as showing that 


the Privy Council have decided against-the. 


doctrine that the Statute of Limitation: Hë- 
gins torunafresh as each new trustee succeeds 


(3) 72 Ind. Cas. 99i. IL W. 521; (1028) M. WiN, 


MT; A.T. R. 1923 


4) 59 Ind. oa p 
as ; 


(5) 74 Ind. Gas, 492; 46 M. 751; 21A. L. d. 30; 
(1924) M. W N. 65; A.L R. 1923 P. O 175; 45 Ml, 
J: 588; 25 Bom. L. R. 1275; 18 L. W. 903; 28 0. WON, 
193; 2 Pat. L. R. 104; 33 M, L, T, 285; 40 0, L J. 20) 
501, A. 295 (P, O), ies 


38 M. L. J. 320; LW 


^ 
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to the office. 
in the judgment is Vi 
Swxmigal- v. 


Lordships 


that this is the 
out that possession durin 


alienor is ' 
‘death the 


^. " 
RAKHAL OHANDKA DH 
"One of the cases referred to 
dya Varuthi Thirtha 
-Balusami Ayyar (1) and'their 
ider that it-does not. show 
law. ` Their Lordships point 
g the. life of the 
not ‘adverse and that upon ‘his 
succeeding trustee: would be at 


cons 


liverty to institute proceedings to recover the 


éstateandthe S 


tatute wouldrun against him 


as from the time when he assumed office. . 
That is exactly what is being done in the 


present case, 
‘Samia Pillai (6) to 
we held'that each s 
‘does not get a fresh ri 
lands which, as 
d'is no 


‘Sound an 


In Kuppuswami. Mudaliar v. 
which -I was a party, 
uecessor to the office 
ght-of suit for the 
far as I know, is perfectly 
t in any way. in conflict 


‘aswo there pointed out, with the decision 


in Vidya 


` 'Balusami Ayyar: 


Varüthi Thirtha/ : Swamigal :v. 
(1). Reference inay also be 


“made to & recent case before Phillips, Ji, 


in 'Govinda Hao 


Pillai (T): 


Avergal v. ' Chinnathambi 


in which the learned Judge‘held | 


that Art, 144 applies to a'permanent lease. 
Ttseéms to mie that the case-as far as I: 


ám concerned, at ‘any 
“by the judg 


No-158 of 


hhas been made. 


'*"Thé seco 
_ costs. 


CALCUTTA 
APEsAL FROM 


iny rate; is! . concluded 
ment in Letters Patent Appeal 
192€ to which. detailed referénce 


nd appeal must be dismissed with 


—À 


r 


HIGH COURT. 
AprÄLLAaTÄ Orvik No. 420 
> or 1926.7 5 .- . 
June 7, 1927. . 


Present: —Mr. Justice Page and 


Mr. Justice Graham. ` 


RAKHAL CHANDRA DE ~ JUDGMENT- 
"Dgsron-—PEriTIONER— APPELLANT ` 


versus 


KUMUDINI DEBYA wipow or JADU 


NATH 
CxBv1To 
‘Civil Proce 


Decree against ‘minor—Hxecution 
qiot-duly represerited— Proceedings, 
The fact that-there: was no 


t 


MUKHERJEE— JUDGMENT- 


R—OPPOSITE PakTY— EESPONDENT. | 


dure Code (Act V of 1908);-O. XXXII — 
groceedings— Minor ` 
validity of. 


_parties have merged ina g 


. Appellant. 


‘The only point which is t 


' represent 


duo representation of a - 


V ar i 
AR A 


INI DHAYA, 357. 
minor in exadution  procsédings had in furtheranad 
of a deereo in a suit in which the minor. was properly 
rapresented, is nob a ground upon which an execution 
sale can be sət aside, — . ZUR 
‘san v. Surendra Nath Das (1) and 

Chowdhury (2), fole 


T, KUUD 


Fani Bhusan Bhu 
Jinnåt Ali,v. Kailas Chandra: 
lowed. ,. im doce o- Pr 
. The “Lis” in respset of which it is essential that 
& minor defendant should bə raprasonted by 8 duly, 
appointed ` guardian is''at an end when the 
decree is passed aud: in. determining whether “thè. 
minor was sufficiently -rapresented in the execubior 
proceeding, the Courts are at liberty to look at ‘the 
substance of the transaction. 3 Mara 
t The provisions of O. XXXII, relating to suils by 
or.against "minors"" have. no direct: application In, 
procesdings: in “execution after ‘the tights of. the 
ood and valid decree. .;- 


Appeal against an order of tha .Sub-. 
ordinate Judge, Bakerganj, dated the Tth. 
of June 1926, affirming that of the Munsif, 
Third” Court at Barisal, dated the 25th? of 
February, 1926. RES NEN a I. 
“Babu Surendra -Nath Das Gupta, for the, 
da Charan Sen and Babu Pra- 
for thé Respondent... 
n our” opinion there 
is appeal, Both the 
cted'an application 


' Mr. Gunade 
sáńta Bhusan Gupta, 
. JUDGMENT.—I 
is no substance in th 
Courts below have rejected: ati 
by the. appellant” to’ set aside-a dale partly. 
for irregularities to` which O: XXL, 1.:90; 
of the Code of Civil Procedure applies, 
and partly under s. 47 upon- the footitig 
that the appellant at the time of the'exe- 
cution- proceedings out ‘of ` -which “this 
appeal arises was “not properly represented. 
T | aken on behalfof 
the learned Vakil who 
that -inasmuch as there 
uardian ad 


the appellant by 
appears for him is 
was no formal appointment of a g 


: litem in the, execution proceedings, the 


execution proceedings are invalid, and thé 
gale is not a good'sale as against the minor, 
It is conceded that the minor Was propérly: 
ed in the proceedings up to t 8 
passing of the decree by the sheristadar of 
the-Oourt. It also appears that in the execu: 
tion proceedings notices were proper yserved ' 
upon the sheristadar ofthe Court, although 
some other person than the persoh ` who 
was a guardian ad litem during the trial’ 
was then filling that office, ‘In Fani Bhu-' 
san ‘Bhuian v. Surendra Nath Das : (D): 
Sanderson, O. J., and Richardson, J., passed 
the following observation: ` “It is true that. 
Surendra Nath's mother had died. and” 
that atthe stage of execution he -hatrin 
fact no guardian on the record, But 88 
(1) 04 Ind, Cas. 29; 35 Q. l« 49$. c 


voy 
p.54 


A 


. „ fespeet. of which 


.- in a good and. 


Y have Always understood the matter, the 
. provisions ‘of O, XXXII, ‘relating to ‘suits 
‘bY:‘or against minors’ have no direct 
application - in, proceedings in execution, 
after the rights. of the parties have merged 
valid decree, 
the rules in O. XXXIE are not so strict- 
ly; applied at that stage, 
it is essential that a 
minor defendant . should be represented 
by a duly appointed guardian is at an 
end and execution having taken place, 


Ja 


^in ‘determining whether the minor-was suffi- 


- ciently represeüted in the execution pro- 
: ceeding, the Courts are at liberty to look 
-atthe substance of the transaction.” Now, 


- looking at the substance of this transac-. 
.. tion we have no doub 


t that the minor 


. *W83 properly represented in the execution 


= “which the sale 


«appeal fails and mus 
".:608t8 ; 


`. į Proceedings, Farther, 





- bound to pay is 


Pani Bhusan Bhuian 
uw. Surendra Nath Das (1) and Jinnat Ali 
v. Kailas Chandra Chowdhury (2) are author- 
«ities in support of the proposition > that 
. even if there was no due representation 
*sof the minor 
shad in furtherance of a decree in a suit 
‘in ‘which the minor was Properly ‘repre- 
:Sented that fact is not à ground upon 
can be set aside. 
* For these reasons, in. our opinion, the 
t be dismissed with 
the hearing-fee being assessed at 
two gold mohurs, : 
OOP ACN. A, 07 


" 
e! 
' 


Appeal dismissed. 


` ig.. (0) 81 Ind. Cas. 870; 39 C! L'E 284; A. IR. 1994 
«| Gal. 847, ; CN . 


* 


DEED 


———— . 


~. OUDH CHIEF COURT, . 
ECOND Olvit APexAL No. 212 oF 1927; 
S. August 3, 1997. 
Present:—Mr. Justice Pullan. 
, Musammát FAIYAZUNNISA AND OTHERS— 
S AL  DEFEND4NTS—A PPELLANTS . 


e| 
Uu ^ 


NU - -versus - 
Ei Rai BAJRANG BAHADUR SINGH anp 


TM ;, ANOTHER —PLaINTIFFS—RESPONDENTS. 


7 Contract Act (IX, óf 1872), s. 69—Lessor and lessee 
-—Lessee compelled “to pay revenue payable by lessor 
—Right to reimbursement. 
A ‘lessee who is' compelled to pay land revenue 
which under the, terms.'of the lease the lessor was 
entitléd"to recover the amounts paid 
by' him from the lessor under s.'69 of the Contract 
Act. ^ . | 


"Appeal against the’ judgment and decree 


- of the Subordinate Judge, Rai Bareli, in 


At any rate’ 
The ‘Lis’ : in: 


in the execution proceedings. 


A TAXMIPRASAD TRILOKCHAND v.: JANARDHAN, 


EA- 


. Should only be en 


- 


(104 I. O. 1997} - 
Civil Appeal No: 133 of 1926, dated the 8th 
March, 1927, upholding that of the Munsif, 
Dalmau, dated the 21st of October, 1926. 
Mr. Ali Zaheer, for the Appellant, 
-Messrs. S. N. Srivastava and Prithi Nath 
for the Respondents, : 
JUDGMENT.—The appellants in thia 
case are the ‘heirs of one of three: joint 
lessors who executed a perpetual lease in 
the year 1896 in favour of the respondents’ 
predecessor. Accordin g to the terms of this 
lease the lessor was liable to pay land 
revenue and to receive a certain sum hy ` 
way of nazrana from the lessees. Itcan-. 
not be ascertained why the partiesentered - 
into this agreement but it cannot be 
definitely held that the agreement is one 
which cannot bemaintained against the heirs 
of ‘the original lessor. The lower Courts 
haye held that the suit is one dependent on 
8.69. of the Contract Act and I agree with 
them. The lessees were placed in a position 
in which they-had to make good the land 
revenue which the léssor was bound by law 
to pay, or risk- losing -their valuable rights 
in the property. They are accordingly entitl- 
ed tocome back on the lessor for the money 
paid by them as land revenue. The lower 
Appellate Court directed that the claim 
forced against such .pro- 
perty of the lessor as may be found to have 
come into the hands of the appellants and 
this order has not been clearly followed in 
the decree which should becorrected accord- 
ingly. Otherwise Isee no reason to in- 
terfere with the order of the lower Appellate 
Court’ and dismiss the appeal with costs. 
A. N.A, | Appeal dismissed. 


t[NAGPUR JUDICIAL COMMIS- 
i SIONER’S COURT, 
Srconp Civi, APPEsL No. 392 oF 1926; - 
July 12,1927. . ` 
Present:—Mr. Fin dlay, J. C. 
JLAXMIPRASAD TRILOKCHAND— : 
SPLAINTIFT—APPELLANT 
: versus 
JANARDHAN axp ANOTEEE—DEFENDANTE— 
PM ` RESPONDENAS, < 
~ Transfer of Property Act (IV of 1882), s. ó8— 
Mortgage-—Decree for sale— Private sale by mortgagor 
before Court sale, whether valid— Purchaser paying up 
puisne morigagee's debt— Right to subrogation against 
purchaser-under prior mortgagee's decree, a 


ALL ow — 


we A mortgagor's right in the mortgaged ‘property is.. 


_ not extinguished by the- passing of a final decree for 
ote out only when the sale is actually held. [p. 359, 
vol. 2. M , 

Silah Mahdi Hasan v. Ismail Hasan (1) and Bibijan 
Bibi v. Sachi Bawah (2), followed. 

Anassignes of the rights of a mortgagor after the 
passing of adecree on a prior mortgags but before 
sale thereunder who is impleaded ina suit by a 
puisne mortgagee and who consequently pays up tha: 
Bue enc mortgagee's debt is nota mere volunteer 
andas such disentitled to claim subrogation to the 
rights of the puisne mortgagee against the purchaser 
of the properties in the prior mortgagee’s decree. [p. 
$39, col. 2; p. 360, col. 1.) j é 

Appeal against a decree of the District 
Judge, Nagpur, dated the 6th April, 1926, 
in Civil Appeal No. 254 of 1925. . 

Mr. W. R. Puranik for Mr. M. R. Indur- 
“kar, for the Appellant, E M 

Mr. M. R. Bobde, for the Respondents. 

JUDUGMENT.—The plaintiff, Lakhmi- 
chaud Trilockchand, sued the defendants; 
Janàrdhan and Wasudeo, for redemption of 

` gmortgage, dated 10th March, 1900, executed 

by one Raghoand his sonShrawan in respect 
ofan absolute occupancy field.. The first 

Court granted decree as craved for, but on 

appeal by the defendants, the District 

Judge, Nagpur, dismissed the plaintiff's 

guit. . E y 

. The following are crucial data with 
regard to the present case: — ` 

: (a) mortgage by Ragho and 

. favour of gadi on, 10th March, 1900; 

" (b) assignment of rights by gadi to one 

"Hemraj on 9th July, 1907; - 

(c) the field was again mortgaged to 

‘Balaji and Sadasheo on 13th April, 1909; 


3 2 z : 
Shrawan in 


.(d) Hemraj, as assignee of the prior mort- 


gage, obtained preliminary decree for sale 
on dist July, 1912 and final decree on 8th 
May, 1914; : : 

(e) on 27th May,1914, the surviving mort- 
gagor (Shrawan) sold the field to Lakhmi- 
chand, the plaintiff; f 

(f) subsequently, the - field was brought 
to sale in execution of Hemraj's mortgage 
and was bought by ths present defendants. 
The subsequent mortgazees had nob been 
‘shown as parties in Hemraj's suit; 

(g) on 19th Jannary, 1920, Badasheo, the 
survivor of tho subs:quent mortgagees, 
assigned his rights to Vishwanath Patel who 
broughta suit and obtained a decree for fore- 
closure against the mortgagor Shrawan and 


his. transferee, the present: plaintiff, The. 


latter paid up the decretal amount and now 
claims, as standing in the shoes of the sub- 
sequent mortgagees, to redeem the prior 
mortgage, Pik p 


LACHTSRASAD THILOKONAND 7, JANARDHAN: 


r 


‘359° 


The. áppaalis solely concerned with the 
question as to whether the plaintiff has any 
tight to redeem. Tho learned District 
Judge so far correstly pointed out that 
the sala by Shrawan, the surviving mort- 
gagor, to Lakhmiehand was valid *and. a ` 
possible interest was transferred. thereby 
in view of the fact that the mortgagor's 
right is not extiaguished by the passing of 
a final decree for sale but only when the 
sale was -actually held: ef. Shah: Mahdi 
Hasan v. Ismail Hasan (1); and .Bibijan 
Bibi v. Sachi Bewah (2). The learned Dis- 
trict Judge, however, held that once the 
sale takes place, the mortgagor's rights 
were then extinguished and the plaintiff, 
‘as his.veadee, was in no. batter position 
“than if hehad purchased from the mort- 
gagorafter the sale to the defendants had 
‘taken place. The plaintiff was, in short, 
in the opinion of the District Judge, a 
volunteer and was not entitled to besub- 
rogated ‘to the subsequent mortgagees' 
right to redeem the prior mortgage. In 
this view of the case, the learned District 
Judge reversed the decree of the first Court 
and dismissed the plaintiff's suit. ' 

Ido not think, however, that this compli- 
cated case has received.sufficient attention . 
or consideration at the handsof the Judge 
ofthelower Appellate Court, 'The subse- 


. ' quent mortgagees were not joined as parties 


to the first suit on the prior mortgage and 
the plaintiff's real contention appears to be 
that, by paying the deeretal amount in 
` Vishwanath Patel's guit, he became subro- 
gated to the rigat of the subsequent mort- 
gagees to. redeem the prior mortgage. 
Everything. seems to me to centre round 
the intention of the parties when the sale~ 
deed «of 27th May, 1914, was executed. That 
gale-deed is noton record. Inthis connection, 
moreover, 2 question of mixed fact and law 
arises as to whether this sale deed is or 
is not to beheld one which waa executed 
lis pendens The question of subfogation,. 
in short, which arises in this case and which 
was more or less definitely pleaded in paras, 
9 and 3 of the plaint, has.not received 
sufficient consideration at the bands of thé 
lower Appellate Court. The present plaint- 
iff, asuming that his sale-deed wasa valid 
one-and was not. vitiated by the doctrine 
of lis pendens. can hardly be described aa 
a volunteer. He was a party in the second 


1) 56 Ind. Cas, 172; 42 A. 517; 18 A. L. J. 622; 9 U, 
m R. (A - 


.) 213. . 
(2) 31 Q. 863, 80. W, N. 884, 


Li -960 
mortgage suit and paid up the decretal 
ámount. Tt seems tn ma essential, therefore, 
that the sale-déed of 27th May, 1914, should 
bé on the récord as it may afford some clue 
to the intention of the parties to the transac- 

" tion. It has, indeed, bêen suggested on 
Wehalf‘of the present respondents that the 
doctrine of subrogation does not apply in 
the Gircuinstances of the present case and 
that there seems to have been no intention 
to keep the other mortgage alive. This, 
liké the other questions, involves findings of 
fact which, it is undesirable, this Court 
should at present consider. The ease, tbere- 
fore, must go back to the lower -Appellate 
Court for further consideration. 

'. The judgment and decreeappéaled against 
arè reversed dnd the case is remanded 
tothe lower Appellate Oourt for re-trialof 
Civil Appeal No, 254 of 1925 on the merits 
with advertence to the above remarks. 
There will be no. certificate of return of 
Oourt-fees, 
will follow the event. 

“G, RD. Case remanded. 


——— 


CALCUTTA HIGH./COURT.. 
. _ APPEAL From APPELLATR DEOREE NO. 164 
PEE .OP1925." - 
July 12, 1927. 7 : 
Present :—Mr. Justice Cuming and 
SE NA Mr. Justice Cammiade. 3 
' : GUIMONI DASI—DEFENDANT—ÅPPELLANT 


AA versus n 
TARINI CHARAN POREL—PzamrIFR— 
zer RESPONDENT. : 


Civil Procedure'Code (Act V-of 1908), s. 100" (3), “0. - 


XXIII, r. $—Private reference pending suit—Award, 
whether adiustment—Objection by one party—Pro- 
cedure—Order refusing to record award—Appeal, 

“An award’ made on a reference to arbitration, with- 
out the intervention -of the Court, during the pend- 
epcy ofa suit, cannot be recorded as an adjustment of 

- ‘the matters in dispute under the provisions of r. 3, O. 


-_ | GUIMONIDABI v, TARINI CHARAN PORSI, 


Costs incurred in this ‘Court ` 


XXIII, when one of the parties objects to its being - 


so: recordegl. 360, col. 2.] |— |, 
Dekari A p , Ltd. v. Assam Bengal Ru., Co, (1) 
and. Amar Chand Chamaria v. Banwari Lall Rakshit 
(2), followed. . NAN ! 
„Manilal Motilal v. Gokaldas Rowji (3), dissented 
rom. - ` 
sa suit has been instituted all proceedings in 
arbitration are subject to the control ofthe Court and 
it is not permissible to the parties to deprive theCourt 
of ifs jurisdiction by private reference to arbitration, 
[p. 361, col. 2] Mt 
An appeal lies from au order refusing to record an 
award made ina private reference pending a suit, as 
an adjustment of the suit under O. XXIII, r. 3, Civil 
Procedure Code, and remanding the case for trigl.on 
the merits. [p. 360, col. 1.]- ; 


. the matter in 


[104 T. C. 1927]: 


Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Hooghly, 
dated the 4th of. August, 1924, reversing” 
that ofthe Munsif, Second Court, Serampur, 
datéd the 5th of February, 1923. 

Babu Shyama Prosad Mukherjee, for the 
Appellant. — . : 

Dr. Jadu Nath Kanjilal (with him Babu. 
Nani Lal Dey), for the Respondent, 

f JUDGMENT. 

Cammiade, J.—This appeal arises out 
ofa-suit for deelaration of the plaintiff's 
title to certain lands and. for recovery of 


possession. During the pendency of the, 


suit, & composition was arrived at between. 
the parties in criminal proceedings pending 
between them, relating, apparently, to the 
Same lands. The parties agreed to refer 
dispute to the arbitration of 
the zemindar. When the zemindar gave 
his award, the defendant, in whose favour 
theaward was made, filed itin Court and 
prayed that a décres be passed in :aecord- 
ance therewith. The plaintiff refused to 
abide by the award, making various allega- 
tions against the zemindar. The learned 
Munsif who tried the suit held that the 
award was an adjustment of the matters in 
dispute within the meaning of r, 3,0. XXII 
of the Code of Civil Procedure, and he 
passed a decree in accordance with this 
award. 

On appeal, this decision was reversed on 
the ground that the above finding on the 
question of law waserroneous. The learned 
Subordinate Judge who heard the appeal 
remanded the suit for trial on the merits. 

The defendant .has appealed to -this 
Court. ` . 

A preliminary objection is taken on be- 
half of the respondent that no second appeal 
lies. This objection is based .on ‘sub-s: 
(3), s. 100 of the Code, which provides that, 
no appeal shall lie from a decree passed by 
the'Oourt with the-consent of parties, In- 
the present casé, thé learned Court of Appeal. 
below has held that consent ‘of parties did 
not exist, and has granted no decree: The 
objection, therefore, is not maintainable. 

The only question in the .case:is whether 
or not an award made on a reference ‘to 
arbitration, without the intervention of the 
Court, during the pendency of a suit, may. 


be recorded as an adjustment of the matters ' 


in disoute under the provisions of r. 9, 


O. XXIIL, when one of the parties objecta. 
toits being so recorded. This matter has, 


m 


been considered in its. various aspects in:a, 


104 1.0. 1927] 


thrown upon it. There is no judicial: "pro: 
nouncement bya Bench‘ of this. Court. on 
the, question; -but there are two. reported 
decisions of Mr. J ustice Rankin, ag he then 
: was, sitting on. the "'Origirtal Side. of this 
Court, namely, the cases of the Dekari Tea 


Co. Litd. y. Assam Bengal Ry., Co. (1) ànd, 
Amar Chand Chamaria v. Banwari Lali. 


Rakehit (2)." In both these cases, the learn- 


ed Judge held that an award made on a. 


referenee to arbitration during the pendency 
ofa suit neither made under the Second 


Schedule to the- Code of Civil: Procedure. 
. Wor under the Arbitration Act could not be ` 
-In-the second” case. 
mentioned above, his: Lordship. expressed, 
‘his disagreement ` with” ihe view taken by’ 


énforced in the suit. 


the High Court of Bombay in the case of 


`. Manilal Motilal v: Gokaldas Rowfi (3); that 
such a submission’ could be enforced in the. 


suit under the general law of contract. 
There i is- practically- “universal agreement 
that s, 89 of the Code of Civil Procedure is 


a bar to the enforcement of the award as | 


such, although. Fawcett, J:, in the case of 


Manilal. Motilal v. Gokaldas Rowji (3) follow= 
ed the dictum of Davar, J., in H arakhbat Vs, 
Jamnabai (4) that r. 3, O. XXIII came with- ^ 
in. the meaning of the words: “any other: 
. law.for the time being i in force" in s. 89:of. - 
With all. $ 
respect to the learned Judge, I- agree with , 


the Code of Civil : Procedure.. 


git onan v, MANU utai. 


series of cases, and:no further. light. can. be: they choose." 


‘about. the result of the. proceedings, ` thereda. 


of the Court. 


‘is, accordingly, dismissed with costs. , 


| 481. 
‘Of. course, if the partips.agree, 


an end. of the.matter; but, if they do nb, 
the fact that the proceedings are eet à 
nullifies the. award of the „arbitrator. Jj 
indeed the .view expressed in the. cag 


‘Manilal Motilal v. Gokaldas Rowji- (3) ward 


correct, an: award &made in such. cireüms- 
tances should: be enforced even if both par jeg. 
objected toit. Such was the case in Gha iem. 
Khan v. -Muhammed Hassan (6). D 
Lordships of.the Judicial NE e 
laid it down very clearly in that. case, ee 
once a.suit-has been instituted all ` se La 
ings in arbitration are subject to the contro] 
It is not permissible. to.the 
parties to deprive the Court o£, its jurisdic- 


| tion. by private teference to, arbitration;” and 


no.award made on such reference, unless ] 
consented to by both partiescan be enforces, 


"dn. the. Buit., 


The view of the law taken by {he Jearng 
Subordinate J udge i is correct. Th is, SPRS 


‘Cuming, J.—I agree 

ANA. 7 Appeal nih 

(6) 29 G.167: 60. W. N.226/29 I. A: 51; 19:M. L 
T m ‘Li R. 161; 8 Sar. P. 9. J. 154; 25 P.R. aq. 
ç 2 B 


de 


the contrary view taken in the ‘same case ' 


by Macleod, O; 34 and the reasons given by 
im. 


-As-regards the view that, in spite of the ` 
provisions of s, 89, an award made on à re-'. 
ference to arbitration during the pendency . 


of a. suit is enforceable under the general 


law. of contract, itseems:to me that thera. 
are ‘strong’ reasons against its acceptance, ` 
As has been pointed out by Rankin, J., in : 


Amar Chand Chamaria v. Banwari Lall 


Rakshit (2) and by Macleod, C. J., in Shavak- ` 
sha Dinsha Davar v. Tyab Haji Ayub (5),- 


' the Code makes elaborate provisions for the 
control by 'the ‘Court of. “proceedings in 


&rbitration held on a reference through the. 


Court, and it "is inconceivable that the 


Legislature intended that it should be' open . 
to the parties to cast aside these ‘provisions. 
and carry on-the' proceedings: in any. ay 


(1) GL Ind: Cas: 919; 250. NW. N. 197, 

(2) i9 Ind. Cas: 808; 39 C. 608; A. I. R. 1922:C21..404. ` 
(3) 59 Ind. Cas.-53;.45 B. 245; 22 Bom. LR. 1048. 
(4) 19,Ind. Cas. . 186; 31.B. 639; 15 Bom. L. R. 340, 
(9) 37 Ind, Cas, 140; ico 386; 18 Bom. L.R. e». 


~ Relef Act (I of 1877), s. 


nó rêgisterèd. deed of conveyance has ‘been ‘érè 


RANGCON HIGH COURT. 
 B&eoNp. Crvin APPRAL No. 126 oF 1629; 
' : April 26, 1997." 
` Present: — Mr. Justice Mya Bu. f 
SIT CHAUK-— Prava S ARPELLANTS 
- VETSUE 
MANU MIAH OHOWDURY AND ANOTHER — 
_Derenpants—RuseonDenrs, : 
Transfer of Property Act UV of (1882); 5. 65—Sale 
—Payment of price and delivery of pêssêstiori— No 
registered sale-deed—Purchaser's rights—Doctrine, of 
part performance—Subsequent purchaser : in, queeution 


, of decree against vendor, ‘Tights of —Possessory d Ks 


Wwhether` enforceable . X red trespassers pei 


Where land. has been, Sold _and the. pnrobaeer } . 
paid the price.and. éntered.into possession, AE 


the vendor ceases to have ahy beneficial ingatak 


:the-land, anda subsequent purchaser of 'thé. prof p 


in, Court-auction in execution. of a decree, against : the 

yendor acquires no title whatsoever. [p. 369, Gol. jh 
The doétrine of part performance risas, 9 pligible 

to such a case as to cases directly between’ “ihe par 

chaser and the.vendor. [ibid.] 
Keramath Khan v. Latchmá Achi (1). and, Mauna 

Miyat Tha Zan v. Ma Dun (2), app. lied. 


> A suit for bi of possession. of State ape 


r 


MG c um pi '. E m ; 
SIT OHAUK 9, MANU MIAH, {104 L-O, 1927] 
Maung Myat Tha Zan v. Ma Dun (2) could , 
not be taken advantage of by the plaintif 


by reason of the fact that the party against. 
whom this doctrine was to be pleaded was. 


cu M 

' "based ona possessory title ‘acquired ` by © occupation- 
| ^ “rand clearing will lie as against & trespasser. independ- 
e» LEM of &.9 of tha Specific Relief Act. [p. 363; col. 


`, Ma Saw v. Maung Shwe Gan (5) and Ismail Arif v. 


3 


` Mahomed Ghous (6), followed. 


» OUS Ngü Tha Zan v. Sunder Singh (3) and Nisa Chand 


"Güita/v. Kanchiram Bagani (4), dissented from. 
* Lawful possession of land is sufficient evidence of 
fvight as owner as against a person who has no title 
and there is nothing to warrant the view that in a 
:Buit’ based on possessory title the plaintiff must fail 
‘unless. he can prove 12 years’ possession .except in 
;¢eases brought under s.9 of the Specific. Relief Act. 
&[ibid.] ; xs . 
".Saeond appeal from: the order of’ the 
“District Court, Myaungmya, in Civil Appeal 
4No. .95 of 1924. ec” i 
,. -Mr. Robertson, for the Appellant... — 
ME U. Ze Ya, for the Respondents...” 
cen. d UDGMENT.—The land in dispute is 
«holding No: 23 of 1920-21 situate in Polaung 
' .Kwin, Labutta Township, measuring about 


, -8:89, acres as shown on the map, Ex. C. In 


“the year.1923-2% this land wassplit up into 
two Holdings Nos. 33-A and 33-B measur- 
ing 256 and 6°33 acres respectively.. The 
‘entire piece of land conbista of (1) holding 
‘No, 33-A -of 1923-24; (2) the Eastern portion 
of about, ‘50 acre of holding No. 33-B; and 
(3) the intervening strip of land forming the 
rest of holding No. 33-B and measuring 
: about 5°83 acres,- Both the Courts below 
found ‘that. the plaintiff-appellant was. the- 
trueowner of holding No, 33-A asto which 
thera‘is now no. dispute. 
consideration is whether the plaintiff-appel- 
lant is entitled to a decree for declaration 
of his title to holding No. 38-B and for 
` eviction of the second defendant-respondent 
therefrom. The Courts below have dismiss- 
ed the plaintiff's suitin respect of this 


holding for reasons which will hereinafter ` 


appear, ^ 0 -. 
. , Asto.the portion at the eastern exterm- 
ity measuring about ‘50 acre the plaintiff 
claimed. that he had acquired this land by 
virtue eof his purchase thereof for Rs. 230 
from Maung Tha Gyaw (P. W.No.1) about 
‘8 or 9 years before the suit and of delivery 
‘of‘possession thereof made to him by Maung 
“Tha Gyaw at the time; This transfer, how- 
' ever, was not made by means of a registered 
instrument. The 
coming toa definite finding-as to whether 
| the-alleged transaction did, in fact, take 
‘place or not, held thatthe doctrine of part 
performance laid down in the-cases of 
‘Karamath Khan v. Latchmi Achi (1) and 
(1).6} Ind. Cas. 675; 10 L, B. R, 241; 13 Bur, L. T- 
91F..BJ. . - € ` 


© Ñ 


1 


The question for - 


Court below, without. 


(2 
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not thevendor. It-may here be mentioned 
that the case for the defence not only as 
regards this portion of ‘50 of an acre but also 
as regards the whole area in suit was that 
the land together with otherlands was sold at 
a Court-auction in execution of a decree 


held hy the first defendant against Maung 


Tha Gyaw on 28th February, 1921, when the 
decree-holder, the first defendant, became 
the purchaser, and that subsequently the 
firat defendant cold the lands he thus bought 
to second defendant by aregisteréd instru- 


men dated 8th October, 1921. I am'unable to. 


agree with the opinions of the Courts below 
thatthe doctrineof part performance was ofno 


avail tothe plaiatiff, Exhibit F, clearly shows 


that this portion measuring about ‘50 of 
an acre was mortgaged by Maung Tha Gyaw 
to the plaintiff for Rs. 100 with interest 
at Rs, 2-8 per cent. per month on Hth 
July, 1915. The plaintiff stated that in 


neither redeem nor pay the interest, and 
that, therefore, made over the land outright 
to him for Rs. 230 by delivery of the land. 
Maung Tha Gyaw and Maung Saing (P. W. 
No. 3) ‘support the plaintiff's story, and 
the ‘maps and the tax tickets showing that 
the whole area was assessed in the name of 
the plaintiff since 1318-19 also support: the 
plaintiff'sstory that he received possession of 
this land. In these circumstances it must be 
held that the plaintiff has successfully prov- 
ed that the land was sold to him for Rs. 230 
and that, though the sale was not effected 
by ‘means ofa registered instrument and, 
therefore, wasnot alegally completed sale he 
obtained posseasion of the land by virtue 
of the transaction. 

Under the authorities of Karamath Khan's 
case (1) and Maung Myat Tha  Zam's case 
(2), “it -is 


on the part of Maung Tha Gyaw to deprive 
him of the possession which he had 
acquired as aforesaid. Aib: the transfer 
Maung Tha Gyaw had no bet eficial interest 
in the land in question. Al ihat he had at 
most was the bare legal title which he was 
bound to convey on demand'to the plaintiff 
according to s. 55 (d) of the Transfer of Pro- 
perty Aet, From ibis it follows that at time 
) 8LInd. Cas 857, 2 R. 285; 3 Bur, L. J. 78; A. T. 
Jeng jak B) ~ 


-the following year Maung Tha Gyaw could - 


£ 


clear that the plaintiff would | 
‘beable to resist successfully any attempt 


* 
.. Bo 1. 0, 1927): 


ofthe attachment by the first defendant in 
execution of his-decree against Maung Tha 


Gyaw, the latter had no beneficial interest ` 


in the land which could have beeh conveyed 
to.the purchaser at the sale -in’ éxecution.. 
For these reasons the attachmentin execu- 
tion of the, decree against the vendor Maung 
Tha Gyaw is ineffectual as against the pur- 
chaser (the plaintiff) who had entered” into 
‘possession of the land and paid the purchase 
price, though a registered deed of convey- 
ance had not been executed. In the. result 
the doctrine of part performance is as appli- 
cable to the case as to cases directly between 
the purchaser and the vendor. ` 3 
‘As regards theremaining portion of hold- 
ing No.33-B the plaintiffs case was that 
after acquiring the portion at the eastern 
. extremity he acquired the intervening space 
between it and holding No. 33-A by .cutting 
and clearing the land of prime jungle, and’ 
that he had it cultivated with dhani. His 
case was that at the time of the second de- 


fendant's entry upon the land it was in his: 


. occupation. He alleged that he was dié- 
‘possessed: ‘by ‘the second 2 
early in 1424, The second defendant avers 
that shortly after his acquisition’ by pur- 

"ehass from the first defendant in 1921 
he entered upon the land. The real ques- 
tion for determination is whether the plaint- 
iff: was possessed of this portion of the land 
at.the time of the 2nd defendant's entry 

. thereon.. If the plaintiff was legally in 
possession of it and the second. defendant 
entered.on the same, except by eviction of 
the plaintif in due course. of law, the 
plaintiff would be abletto succeed unless the 
defendant can show better title to the land. 


lr favour of the plaintiff's assertion of being. 


‘Im legal possession of the land there are the 
entries in Reve 
_Showing the assessment of the land in the 







"plaintiffs name singe 1919-20. "This is sup-- 


ported by the maps/(Eixs/C & D) and the 
tax-tickets (Exe. J-2 toM.6) show that the 
entire piece of land in sutf wasin plaintifi's 
possession from 1918.19 ‘to - 1929-23. The 
lower Courts folloiving ih ruling in Nga 
Tha Zan v Sunder Singh (3) held that mere 
. proof of previous possession not being proof 
‘of ownership and .the edit not being 
one instituted undér s. 9| of the Speci- 
fie Relief Act; theplaintiff eduld not recover 
possession based. on mere jpossessory title 


which was not shown to haye been for at 


_ (8). 50 Ind, Cas. 575; 3 U. B. 


SITCHAUK f, MANU MIAH, ^ € 


.v. Mahomed Ghous (6)].: There -does 
‘appear to have been anything to warrant 


defendant: . 


Register No.1 (Hx. B). 
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least 12 years before the suit, With due res- 
pect I find myself unable to agree with 
the view of the learned Judicial Commis- 


‘sioner who laid down thatruling. The case 


of Nisa.Chand Gaita v. Kanchiram, Bagani 
(4) relied on by him has beén dissented 
from in the case of. Ma Saw .y. Maung — 
Shwe Gan (5) wherein it is laid down that 

a.suif for recovery of possession of State 


and based on a posseesory title acquired 


by occupation- and- clearing will lie-ag 
against á trespasser independently of s. 9- 
ofthe Specific Relief Act. Thus it appears 
tome that lawful possession of land is 
suñcient evidence of right as owner against 
a person who has no title [see Ismail Ariff 
not 


the view that in a suit based on possessory 
title the plaintiff must fail unless he can 
prove-12 years’ possession except in cases 
‘brought under s. 9 of the Specific Relief 
Act.. By purchase at:the Court-sale the . 


‘defendants acquired no title whatsoever on 


any portion of the disputed ared, The area 
intervening between the portion at the 
eastern extremity and holding No. 33-A 
was not the property of Maung Tha Gyaw 
either.at the timeof attachment orat the 
time of the Court-sale. Hence no title was 


acquired to that portion by either.the -first 


or the second. defendant. Their entry, there- 
fore, was wrong as against the plaintiff who 
had legal. title to possession thereof. In my 
opinion the lower Courts were wrong in ` 
dismissing the plaintiff's suit as rega:ds 
holding No:33-D and the plaintiff is en- 
titled to.this holding as shown on the map; 


(Exhibit E). 


In the result I set. aside the judgments 
and decrees ofthe Courts below, and grant 
a decree in favour of the plaintiff in respect 
of the whole area in suit with costs. 


A N.A. .« . ‘Appeal allowed. 
(D 26 0,578; 3.0. W. N. 568; 13 Ind. Deg. (x. s.) 


(5) T0 Indy Oas./99; ILL. B. R.415; ALR 1923 
Rang. 54. : ; Do. ` d 

(6) 200. 834; 201. A. 99; 6 Sar. P. C. J, 305; 17-Taa 
Jur. 321; 10 Ind. Dée. (N. s) 561 (P. O): — ^ 


304 
PATNA HIGH COURT. 
Civic Reviston No. 141 or 1927. 

July 20, 1927. 
Present :—Mr. Justice Wort. 
. Goswami Sri BIRS BALLAB 
LALLJI'AND ANOTRER—PETITIONERS. 
versus 


Babu BENEY KRISHNA AND oTHE&S— 
OrrostrE-PaxTY. 

. Civil Pr ocedume Code (Aet V of 1908), s. 115 and O. 
XXXI, r. 2, scope of —Application for leave to sue 
as pauper Or mission from petition of certain property, 
effect of—Subordinate Judge refusing to decide ques- 
tion of pauperism—Interference by High Court. 

‘The mere omission from anapplication for leave 
to sue as a pauper of an item of property is noi a non- 
eompliance with the provisions of O. XXXIII, 1.2 of 
the Civil Procedure Code. The O. XXXIII, r. 2 

eals rather with the form of the application than 
With the truth of its contents. 

Kuppusawmy Aiyar v. Muthusamy Aiyar (1), relied 
upon. 
' Where a Court erroneously holds that an appli- 
cation for leave to sue in forma pauperis is defective, 


and dismisses the application summarily declining” 


to go intothe merits of the application, the High 
Court can set aside the order of dismissal in 
xevision under s. 115, Civil Procedure Code, and 
Temand the case or retrial. 


Civil revision from an order of the Sub- 
ordinate Judge, Patna, dated the 28th 
February, 1927. : 

' Messrs, K.P. Jayaswal, B. N. Misra and 
Kapildeo N. Lal, for the Petitioners, 

Messrs. N.C. Sinha, Janak Kishore and 
Ajodhua Prasad, for the Opposite Party. 

J udement.—In this case .the two 
petitioners seek the revisional powers of 
this Court with regard to an ordor of the 
learned Subordinate Judge of Patna made 
on.the 28th February, 1927, by which he re- 
jected their petition to sue in a suit in forma 
pauperis. It would appear that the ap- 
plicationwas madeon the 6th December 1926, 
and,oa the 25th January, 1927, notice having 
been given tothe Government, Government 
reported that the two petitioners were pau- 
‘pers. . 


On the 26th February, 1927, the applica- 
tion was taken up and heard. On the same 
day the petitioners sought to amend their 
petition by including certain properties in 
the schedule attached to their petition 
which up to that time had not been includ- 
ed aud consisted ofthe interest of the plaint- 
iff No. 2 under the Will cfone Siri Mul- 
chandlal deceased. It appears that the 
plaintiff No. 2 at the time of the hearing of 
this petition to sue 4n forma pauperis had 
merely an interest under the Will and 
had not at that timo received anything 


i 
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under the bequest and ib appears that in 
those circumstances he was of the opinion 
that it was unnecessary under O. XXXIII, 
r. 2 to include that interest in his schedule: 
and it is stated by the learned Counsel. for 
him before me that the petition of the 26th 
February, 1927, was amended merely éz- 
abundanti cautela. Now the learned-Sub- 
ordinate Judge, when the application’ éamé 
up rejected the petition to amend ‘and 
decided that this interest afore described 
not having been included in the schedule 
was a non-compliance with O. XXXUI, t^-2; 
in that it had not been framed and present- 
ed in the manner prescribed by that rule: 
Now if the question of whether the omission. 
of this property was a non-compliance with 
O. XXXIII, r. ¥ had to be decided I should: 
be constrained to hold that the mere omis- ` 
sion of a property was not a non-compliance 
of that rule. The order certainly stated that 
it shall contain the particulars of any move- 
able or immoveable property belonging tò 
the applicant with the estimated value. But 
0. XXXIII, r. 2 deals rather with the form 
of the application than with the truth of its 
contents, and it would appear that the case 
of Kuppusawmy Aiyar v. Muthusamy Aiyir . 
(1) is an authority for that proposition, Now 
the chief point, however, urged against thig 
application is one which is really in tha 
nature of a’ preliminary objection and it is 
this that this Court in the circumstances hag 
no power to interfere with the order of the 
learned* Subordinate Judge inasmuch as 
he has exercised his jurisdiction; and’ al- 
thoughit may be against the petitionersand 
on one view of the ddw may be erroneous^in 
law, at the same time/it is not to bs criticig: - 


‘ed for that reason. Now it is, quite clear 


from the record of this case that the learned 
Subordinate Judge has not’ really decided 
the question which was before him ‘in’ the 
sense he has taken sheltér inu view of thé 
law which having regard to the opinion “1 
have already expresssd is erroneous, The 
effect of that is, of course, that he has declin- 
ed to decide the; question whether or no 
these ` :petitioners| ara paupers within the 
meaning of O. XXXIII, rr. 2 to 5, and in 
my view this isla matter which should be 
decided and in those circumstances it seems 
to me the besi order that can be made-is 
that the caseshjould be remanded to the 
learned Subordjnate Judge for him to try 
the case of whether or no these petitioners 


(1).27 JA Mar ~U. W. 1068; (1915) M, W. N. 31, 
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' eriticisms that have beer advanced on behalf 
""oftheappellant in this appeal. Ithas been 
-urged by the learned Vakil who appears 
.for the respondents that even assuming. 
that the appellant has ‘succeeded in estab-- 
lishing all her contentions : she has no. 
right to remain on the lands in view of the. 
‘decision of the Full Bench of this Court in. 
the gaseof Nrisingha Ranjan Mukherjee v. 
Soudamini Dasi (1). In that case it has been 
authoritatively laid down that à person to" 
whoma parcel of land has been allotted by a. 
‘decreefor partitionof a Civil Court, does not 
-take it subject to a permanent lease granted 
by his former co-owners without his con- 
currence when the land was the joint 
property of all the-cc-sharers. This argu-. 
ment no‘doubtissound-but for the practical 
application of-the principle to which: 
reference has’ thus been made there are 
obviously ‘some difficulties, In the. first 
place it has not been found in the case, 
though there are some materials which may 
go to support such a finding, that in point 
‘of fact the lands covered by the lease on: 
which the defendant No. 4 relies were 
homestead lands and indeed the question ås 
“to the character of this lease does not appear 
to have been gone into in the present case, 
Without a finding on that question it cannot 
be said that the decision on. which the 
respondents rely applies ‘to the case. 
Furthermore, from the concluding words of - 
the judgment of the Acting Ohief Justice. 
in that case which are to be found at page 
343* of the reportit would appear that there 
may be equitable considerations which may 
in certain circumstances protect a lessee. 
- of this sort That being our opinion so far - 
as this contention of the respondents is- 
concerned it becomes necessary to examine 
the judgment of the learned Subordinate 
Judge in the light of the other criticisms 
that have been advanced on behalf of the 
appellant. Leaving aside the technical 
defects that are, noticeablein that judgment, 
in our opinion, there are three points on 
. which it may with reason be said that the 
judgment cannot besupported. In the first - 
plaee the learned Subordinate Judge in 
dealing. with the document, Ex, A, which 
ja the lease granted by Ramdas and Radha 
Charan to -Umesh Pandit says that.. 
there is no evidence that any consideration. 
passed in respect of it. This statement is 
"^ (1) 95 Ind. Cas: 516; 43 C. L. J. 233; 30 C; W, N: 51l; 
A. I. R. 1926 Cal. 714; 53 O. 694 (F. B). . 
"Page at 44 Q. IA J.-L Eg] = T 


— 
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evidently wrong for, in point of fact besides.. 
the recitals of the consideration that are to, : 
be found in the document itself there is:the `. 
evidence of at least one witness, namely, ` 
witness No.2 on behalf of the defendant., 
Whether that evidence is worth accepting 
ornot is not'a matter for us to consider. | 
But it certainly is not right to say that.. 
there is no evidence in support of the tase. 
as to ‘passing of consideration in respect of. 
‘the lease. ‘The next thing that we fnd.is . 
that a very important piece of evidence'on ` 
which reliance was placed on behalf ofthe,. 
appellant and which was also relied upon... 
by the learned Munsif in the judgment that.. 
he passed has not at all been referred to by.. 
the learned Subordinate Judge. "That 
piece of evidence is the document Ex, .4.. 
which is the butwara chitia'of the taluk-in ^ 
question. In it, we are told, it is mentioned 
as against these 13 cottahs of land that the 
defendant No. 4 holds a jote’ in respect of 
them. Itis.a document which was filéd on 
behalf of the plaintiff and it the defendants 
‘relied upon an entry contained in that 
document which in their view supported 
their case it was. certainly a piece, of 
evidence which should have been specifically 
dealt with ,by the learned Subordinate 
Judge. Whether the statement contained 
in this document is worth much or not is a. 
matter for the final Court .of fact to deter-. 
mine and not for usto consider in the 
present appeal. Nextly, the learned: Sub- 
ordinate Judge speaking of the Settlement - 
Record has expreseed the view that as the’ 
Settlement Record isimpeached by both sides 
it has got no’ evidentiary value of its own, 
The matter so far as the Settlement Record 
ig concerned stands in this way, The 
Settlement Record shows that there is a jote. 
in respect-of these 13 cottahs of land in the- 
name of Abid and others, that is to say, of 
the defendants Nos. lto3. The plaintiff 
challenges the correctness of this entry and 
says that there is no jote. The defefidants, 
-on the other hand, contend that there isa 
jote but that the entry is wrong only eo far 
asit purports to show that the fote waa 
held by the defendants Nos. 1to3 and not 
by the defendant No. 4. They seek to 
explain the entry .by suggesting that the 
nefendant No. 4 being a woman the jote was 
actually possessed and the cultivation. in, 


` respect of it was made by her husband; the 


defendant No. 1. Whether-this-explanation 


i8 reasonable or not: is a question which bag" 


-got to be determined by the learned Subs: 


om 
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* brdinate Judge: l&is enough for us to say 
that itis not right to leave this document 
entirely out of consideration by saying that 
itis of no evidentiary value. All that can 
“be said is that in view of the circumstances 
to which we have referred the presumption 
öf correctness which attaches to such an 
‘entry does not arise. These defects and 
errors are, in-our opinion, sufficient to 
Vitiate the findings of the learned Sub- 
ordinate Judge. . 
We accordingly allow the appeal, set aside 
the judgment appealed from and send the 
Gase back te the Court of the learned Sub- 
ordinate Judge sc that the appeal may be 
re-heard in the light of the observations 
Stade above and then disposed of. in 
Jaecordance with law. Costs of this appeal 
. will'abide the result. 
ACN. A Appeal allowed: 
; Case remanded. 
-\. RANGOON HIGH COURT. 
-O "PrRsr Crvit APPEAL No. 95 or 1926. 
Merch 23, 1927. 
' Présent .;—Mx. Justice Carr and Mr. 

; . Justice Maung Ba. 
KR/K:AHMEDSA ROWTHER-—PLamNTIFE 
APPELLANT 

versus 
"MG SAN NYEIN AND oTGERS—DEFENDANTS 
l ‘ ae do x m 
"mitation-—Burden of proof —D'uty of- plarntify to 
a et Mi suit ie within time—Emndorsements of 
Füme! payment in dijferent languages bearing different 
- dlutes—Duty of plaintiff io prove correct date. 
. A'promissory note contained two endorsements 
of payment one in Tamil and the other in Burmese 
with regard to the very seme payment neither of 
which could be ‘called in question with regard toits 
“genuineness or good faith. The dates of the two 
endorsements differed and if the Tamil endorse- 
nent was correct the suit would have been within 
“‘Gime-and if the other was correct the suit would have 
‘heen time-barred. Inasuiton the promissory note: 
- Held, that the burden was on the plaintiff to 
prove that the date mentioned in the Tamil endorse- 
ment was the true’ date inasmuch as itis the duty 
of a plajntiff to prove that his suit is within time. [p. 


868,:col. 1.] 


< WMrst appeal from a judgment of the, 


District Cours, Hanthawaddy in O. Reg. 
No:50 ‘of 1925. ; 

are P.-D. Patel, for the Appellant 
Mr, G. R. Chowdhury, forthe Respondent. 


JUDGMENT. —The plaintif-appelant : 


aned'the defendants-respondents for money 
roh a promissory note. The note was 
‘executed-on the 27th of November, 1919, and 
fhe suit was filed on the.13th of November, 
3925—very nearly six years later. It was 
‘lpimed in the plaint that the sult was 
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within time by reason of a payment of 
Rs, 500 towards interest alleged to have 
been made on the 14th of November, 1922. 
The original borrowers were both dead, and 
the suit was against their legal representa- 
tive who denied knowledge of the trans- 
action and put the plaintiff appellant to 
strict proof of his claim. The learned 
Additional District Judge found that the 
plaintif-appellant’s suit was time-barred 
and accordingly dismissed it with coats. 
The promissory note bears an endorse- 
mentin Tamil to the effect that Rs. 500, 
had been paid towards the note on the lth 
of November, 1922. Immediately below 
this endorsement there is an endorsement 


-in Burmese purporting to be written and 


signed by Ko Kya Baw, the original 
borrower, regarding the payment of 
Rs. 500. The date of this second endorse- 
ment is the lst lazan of Tazaungmon, 1284, 
B.E. This is equivalent: to the English 
date 20th of October, 1922. Thus, if the 
Burmese endorsement is correct, the money 
was paid more than three years before the 
institution of the suit, and the suit is time- 
barred. The parties appear to have over- 
looked the difference in date between these 
two endorsements, and this difference is 
not referred to in the evidence, Apparent- 
ly it was not discovered until the learned 
Additional District Judge came to write his 
judgment. In his judgment he has made 
an incorrect statement. He says that accords 
ing to the plaintiff the payment of interest 
was made on the 20th of October, 1923. The 
plaintiff-appellant has nowhere stated that 
this was the date. In all probability the 
word “plaintiff” is & clerical error for "pro- 
missory note;" but in any case, the learned 
Additional District Judge should have dealt 
with this matter in somewhat more detail. 
As the case now stands, we have two 
endorsements on the promissory note, 
neither of which need be called in question 
in regard to its genuineness and good faith, 
The dates of these two differ, if one:is 


‘correct, the suitis in time; iftheother is 


correct, the suit is time-barred, 

It is, undoubtedly, the duty of the plaintiff- 
appellant to prove that his suit is within 
time, and to do that he must prove that the 
date given in the Tamil endorsement is 
correct.” We are of opinion that‘ he has ret 
done this. The plaintifi-appellant himself 
said in his evidence that the money waa. 
paid on the 14th of November, 1922, but 
he is illiterate, He givea no reason why he 
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“should remember the exact date, aud the 
probability is that he is relying entirely: on: 
_the Tamil endorsement. 
A.V. A. Pillay, states that he himself wrote 
this Tamil endorsement at the time of pay- 
.ment of money, which was about three 
years ago. He does not say on what date the 
payment was actually made and-in all pro- 


. bability, he could not remember, after such’ 


. & lapse of time, its exact date. He is not 
questioned as to.whether he can.swear to 
the correctness of his endorsement. Perhaps 

. had the question been put to.him he would 
have sworn to it; but even then we should 


find some difficulty in accepting his state-. 


ment as accurate after this lapse of time. 
“The existence of the two endorsements, 
differing in date, shows beyond doubt that 
one or other of the, writers must have made 
-a mistake; which of them was mistaken it 
is now impossible to say. There is no 
reason to supposethat U Kya Baw intention- 
‘ally gave a wrong-date to his endorsement, 
He could at that time have had no possible 
reason for doing 80, and it seems to us that 
“his endorsement is entitled to at least as 
much weight as the endorsement written 
by Pillay. NM M. 
The result is, that it remains decidedly 
uncertain whether the payment was made 
on the 20th of Octooer or on the l4th of 
November, 1922. That being so, we consider 
it impossible to, hold that the plaintiff- 
appellant has proved that the payment was 
made on the 14th of November, 1922. That 
being so, he has failed to prove that his 
suit was in time; and, asit was imcumbent 
on him, to do so, his suit was rightly dis- 
missed. y 


‘costes, DAP. Os 
Appeal dismissed. 
A. N. As fea 


LAHORE HIGH COURT. . 
. Forest Orvin APPEAL No: 2044 or 1924. 
i «e June' 17,1927. .. — ‘ 
Present :—Mr. Justice Broadway: and Mr. 
Justice Bhide. ~- 
SHANKAR LAL-KUNDAN.LAL— 
DEFBNDANTS— APPELLANTS 


qx ; versus 5 
. Fou NANHE MAL-KALLAN MAL. 
—PLAINTIFES— RESPONDENTS. — . 
- Commission for examination of .accownts—Accounts 
examined by Commissioner's munim—Person com- 
;petent to. sign report—Report of. Commissioner, value 


bf. i 
24 


His 4th witness,.. 


The appeal is, therefore, dismissed with. 


369 


When a Commissioner appointed to -examirfo 


accounts does not examine the accounts himself put: 


gets it done by a munim, it is the munim and not the 
Commissioner who should, sign the report. Lp. 370, 


: col. 2.] 


A-Qourt should not act upon the report of a 
Commissioner appointed to examine accounts when 
he admits that it was not possible for him te under- 
stand the accounts correctly. [ibid.| 

First appeal against the decree. of the 


Senior Sub-Judge, Gurgaon, dated the 17th 


- June, 1924. d 


. Messrs. Nanwan Mal and Shamatr Chand, 
for the Appellants. ; 

Messrs, Kishan Dayal and Bishan Narain, 
for the Respondents. 


. . JUDGMENT. 
Broadway,J.—4Atfirm known as Nanhe 
Mal-Kallan Mal instituted a suit against 


‘Shankar Lal, Kuudan Lal, and Gopi Mal, 


three brothers and Jallu Mal and Kishan Lal 
two other persons, the sons of Jai Ram. The 
plaintiff sought to recover the sum of 
Rs. 7,881, as principal and interest due by 
Shankar Lal, Kundan Lal and Gopi Mal on 
a book account as a result. of.an alleged 


-dissolution of partnership, No relief was 


prayed against Jallu Mal and Kishan ‘Lal. 
It was ‘averred that the plaintiffs and de- 
fendants had formed a partnership for the 
carrying on of a certain business, that this 
partnership had been dissolved and accounts 
settled, that Shankar Lal, Kundan Lal and 
Gopi Mal had been found liable to, pay to 
the plaintiffs the sum claimed and- that the 
‘amount that Lallu Maland Kishan Lal owed 
had also been settled anda bond executed 
by them in respect thereof. In para. 12 of 
‘the plaint while asking for a specific decree 
against the first three defendanta for the 
amount claimed, it was also asked that it 


.Bhould be declared that the partnership 
,had been dissolved, The first three defend- 


ants filed one written statement and the 


. other two defendants filed another. Gopi 


Mal of the first three alleged that he had 
nothing whatever to do with the- partner- 
ship. The other two defendants deñnitely 
pleaded that no dissolution had been effect- 


“ed and that the partnership was still in - 


force. They also pleaded that far from - 
there having been a loss in the partnership, 
there had been considerable profit which 


-was payable to them by the plaintif., The 


defendants Lallu Mal and Kishan Lal, also 
alleged that the partnership was sfill in 
existence, that no settlement had been ar- 
rived at and that they were-not liable under 


any bond, | 


" .the state of affairs. 


A a, 

'. On these pleadings the - case proceeded 
and ultimately’ resulted’ in a preliminary 
decree which was passed ‘on the 16th De- 
cember, 1922. It was held that the partner- 
ship had not been dissolved as alleged by 
“the pfaintiff. Dissolution was ordered and 
shares of the parties were fixed, Gopi Mal 


being absolved from liability and an account 


was ordered to -be taken. No appeal 
was filed by either of the parlies against 
this preliminary decree.: 

Subsequent to this, one Rai Sahib Lala 
“Paras Das was appointed to examine the 
accounts as Commissioner and to ascertain 
He furnished a report 
on the 12th May, 1923. He put in a final re- 
port together with the statements of certain 
persons who had been examined by him. 
Objections were filed by both sides against 
this report and evidence was led in 
support of the various objections. On 
‘the 17th June, 1924, the Senior Sub- 
Judge passed a final decree purporting to 
be based on the Commissioner's report. 
According to this decree, asum of Ra, 21,000 
odd was iound io be the amount of loss in- 
curred in the partnership. Gopi Mal has 
been found to have no concern inthe matter 
whatever and Shankar Lal.and Kundan Lal 
were ordered to pay a sum of Re. 5,531-15-6 
while Lallu Mal and Kishan Lal were 
ordered to pay to the plaintiff a sum of 
Rs.'6,065-4-9. - ' 

Against this decree Shankar Lal and Kun- 
dan Lal preferred -one appeal and Lallu 
Mal and Kishan Lal a second appeal, the 
‘former through Mr. Shamair Chand and the 
| latter through Mr. Manohar: Lal whose case 
has been argued before us by Mr. Moti 
Sagar. Zo" 

-Taking up the first appeal, namely, that 
by Shankar Lal and Kundan Lal, it has 


- been argued that the trial Court erred in. 


acting on thé very incomplete report of the 
Commissioner We have been taken 
through the evidence on the record aswell 
as through this report. It is evidence that 
the’ Commissioner found it exceedingly 
. difficult to differentiate in the accounts bet- 
ween the private transactions and those 
relating to the partnershipaccount. At.the 


game time he came to the conclusion that. 


. the totalloss amounted to Rs. 21,210-14-3. 
. He was examined as a witness and there 
definitely stated that with reference to-the 
present “ bahi khata it cannot be positively 
said what transactions were made by the 
plaintiff personally and what were made 


ET 
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forthe partnership business." This being 
the case it isa little difficult to -understand 
how he arrived at the sum of Rs. 21,210-14-3 
as being the loss incurred in the partnership. 
It appears to me that thelearned Senior Sub- 
Judge erred in accepting this report as being 
sufficient for disposal of the controversy 
before him. ín my judgment when the 
Commissioner definitely stated that he ' 
found it impossible to understand the ,ac- » 
coünis correctly the learned Senior Sub- 
‘Judge should have called upon the parties 
to produce evidence to explain them before 
himself. Another objection which to my, 
mind has force is thatthe Commissioner has 
admitted that he himself never examined 
the account books atall. The examination. 
that took place was made by his munim. 
The report, therefore, should have been 
‘signed by his munim and not by himself. 

‘In these circumstances I would accept 
this appeal, and setting aside the final 


` decree, return the case to the Court below 


with the direction that the accounts should 
be properly gone through and a correct 
decree Le passed in accordance. with law. 
- Costs in this Court.will follow the event. 
Bhide, J.—I concur. i 


K L. Appeal accepted, 
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RANGOON HIGH COURT. 
SproraL Ctvin APPEAL No. 676 oF 1926. 
zn April 7, 1927. 

Present :—Mr. Justice Maung Ba. > 


‘MAUNG KOLAY AND ‘oTHERS—APPELLANTS 


.versus 


MAUNG NYO AND OTBERS— RESPONDENTS. 

Civil Procedure Code (Aét V of 1908), OL II, .' 2, 
0. XXIII, v: 1 (S)—Abandonment of relief with leave’ 
of Court—Fresh suit for relief abandoned, whether 

- maintainable—Bar of suit under O. II, v. 2—Unity of 
cause of action, necessity of. 

In a suit for cancellation of a sale-deed and for 
recovery of possession of a piece of land, an objection 
was raised that the suit was bad for misjoinder, and 
the plaintiff was allowed to amend the plaint by 
abandoning the prayer for possession. The plaintiff 
subsequently brought another suit for possession: 

Held, that, inasmuch as the abandonment was with 
the permission of the Court, thesecond suit was not 
barred. ;p. 371, col. 1.] : 

Permission to. bring a. fresh suit need not -be 
express but may be implied. [ibid:] PaP a 4 

In applying O. II, r. 2 of the Code the test is unity 
of cause of action and if there is more than oné , 

ey af action the rule is not applicable. [p. 371, cols, 


D 
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[104 1. Q. 1927]. ARUNAGHALAM OHBTTIAR v. srVALINGAM ÓKETTÍAR, 


Special appeal from the decree of the 
District Court, Pyinmiana, in Civil Appeal 
No. 95 of 1926. 

- Mr. Paw Tun, for the Appellant. 

JUDGMEN T.—This is an appeal from 
the decree of tite District Court of Pyin- 
mana reversing that of the Sub-Divisional 
Court of Yamethin. The learned District 
Judge arrived at that decision purely on a 
teéhnical point., He held that O. II, r.2 
(8) of the Code of Civil Procedure applied, 
and that the suit was barredunder that rule. 

The facts are shortly as follows:—The 
plaintiffs in the first suit (No. 15 of 1925) 
claimed two reliefs:— . 

(1) cancellation of a sale-deed; and , 

(2) possession of their share of a piece 
of land. , < 

An objection was raised that the suit was 
bad for misjoinder of causes of action. 
The Sub-Divisional Judge then permitted 
the plaintiffs to amend the plaint, and by 
that amendment to claim only one relief, 
namely that’ of cancellation of the deed. 
The plaintifis obtained a decree in respect 
of that relief and brought a subsequent 
suit (No. 6 of 1926) claiming the other 
relief regarding possession ol the land. In 
the second suit also the plaintiffs obtained 
a decree. On appeal to the District Court 
of Pyinmana the appellants urged that the 
guit was barred under O. II,rr. land 2. The 
learned District Judge accepted that objec- 
tion and reversed the decree of the irial 
Court.. In my -opinion that decision is 
incorrect. < ' * 

In the firat place the plaintiffs never 
omitted to claim thereliéf regarding pos- 
session. They did include it in the first 
suit, but on the ground of misjoinder of 
causes of action they were separated. The 
law tobe applied to thecase was O. XXIII, 
r. 1 (3). The plaintiffs were allowed by the 
Court toamend the plaint. The effect of 
that amendment was that the plaintiffs 
abandoned a part of their. claim. Of 
course, if such abandonment was without 
the permission of the Court, the plaintiffs 
would be precluded from instituting a 
fresh suit in respect of such subject-matter. 
It may, however, be pointed out that the 
permission need not begiven in express 
terms, It is sufficient ifit can be implied 
from the order. I am of opinion that 
such permission can be implied in the pre- 
sent case. - - 

In the second place in applying O. II, 
r, 2, the test is unity of cause of action, If 


-rule is.not applicable. 


3r 
there is more than one cause of action the 


I; therefore, set aside the decree of the 


District Court and remand the case for 


disposal om the merits. The respqadents 
will pay tle appellants the costs of the 
appeal in this Court. 


A.N. A. Case remanded. , 


' 


MADRAS HIGH COURT. 

Orvit Raviston PETITION: No. 74 or 1927, 

P February 16, 1927. ' 
Present :—Mr. Justice Wallace. , 
ARUNACHALAM CHETTIAR—Derenp- 
ANT No. 1—PETITIONER ` i 
RU versus - l | 
SIVALINGAM CHETTIAR—PLAINTIPR— 
RESPONDENT. . ` : 

Civil Procedure Code (Act V of 1908), s. 115, O. IX, 
v. 6—Application for adjournment by defendant's 
Yakil —Refusal —Plaintiff's witnesses cross-examined— 
Defendant's Vakil subsequently reporting no instruc- 
‘tions—Order, whether’ ex parte—Application to set 
aside, whether lies—Interlocutory order in suit— 
Een „after disposal of suit, whether maintain- 
able. 

After a preliminary decree in a . partition suit, an 
enquiry into accounts was ordered. When the suit 


was called on for hearing the defendant's Pleader- 


asked for an adjournment onthe ground that the 
defendant was ill. The adjournment was refused. 
Plaintiff's witnesses were then examined and the 
defendant's Pleader cross-examined them. Plaintiff's 
case was then closed and when the Court called on. 
the defendant’s Pleader to put forward his case he 
atated he had no instructions and presumably retired 
from the case. The Court then recorded findings on 
the case: an 

- Held, that the defendant could not, on these facts, 
be said to havo been .et parte and no application lay 
to set aside the findings as having been made ex parte, 


. [p. 373, col. 2.] 


. A party is ex parte or not according ‘as he had not 
or had appeared within the meaning of that term aa 
used in O.IX, Civil Procedure Code. [p. 372, col. 
2. e. 

4 R suit is not in a continuous state of being called 

on for hearing so long as itis being heard. [p.373, 
“col. 1]: sm t SES ud 

bold. IX,r. 6, Civil Procedure Code, was not in- 
‘tended to imply thata party or his Vakil may drop 
.out of the suit‘at any stage he chooses,so as to pub 
himself in a position to say that the remainder of the 
hearing wasa hearing ex parte and, therefore, liable 

to be revised .and cancelled. [p. 373, col. 2.] 


‘The High Court will not ordinarily interfere in 


. revision to set aside an interlocutory order of find- 


ing ina suiton a petition presented after the final 
disposal of that suit by the lower Court. [p. 372, ool, 


& 


Manickam Pillai y. Mahudam. Bothummal (1), diss 


: tinguished. 


e 
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Petition, under s. 115 of Act V of 1:08 
ands.10 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Sivaganga,in I. A. No.485 of 1926, in O. S. 
No. 64 of 1925. 

Mr. C. S. Venkatachariar, for the Peti- 
tioner. 

` Messrs. T. Rangachariar and Watrap S. 
Subramania Iyer, for the Respondent, 

JUDGMENT. —This Civil Revision Pe- 
tition is against the order of the lower 
Court holding thatit has no jurisdiction to 
entertain a petition to set aside certain find- 
ings recorded by iton28th October, 1926, in 

. O.S, No. 64 of 1925. 

The facts areas follows: O. S. No. 64 of 
1925 isa suit for partition. A preliminary 
decree had been passed and an enquiry into 
accounts was ordered. It was posted for 
971h October, 1926, the defendant having 
undertaken to produce his witnesses on 
thatday. Cn that cay when the suit was 
called on. icr hearing the defendant's 

‘Pleader asked for an adjournment on the 
ground that defendant was ill and could nct 
appear and that his witnesses also wele 
absent. The adjournment was refused. 
Plaintiff's witness No. 15» then went 
into witness box and was examined and 
the defendant’s Pleader cross-examined 
him. Plaintiff's casewas then closed and 
the Court called on the defendant's Pleader 
to put forward his ease. He then said he 
had no instruetions and presumably retired 
from the case. The Court adjourned the 
case for findings on the evidence recorded 
to the next day and on that day findings 
"were pronounced and the case was adjourn- 
ed to 15th November, 1926, for further pro- 
ceedings by way of division ofthe property. 
“On 10th November, 1926, defendant's Vakil 
put.in a petition asking the Court to set 
aside what he called the ex parte findings. 
"The Court rejected that petition, holding 
that the defendant was not absent in the 
legalsenee, that the findings were not ex 
‘parte and that O. IX, r. 7 has no applica- 
tion. The defendant comes up in revision. 
lt has been pointed out by the respondent 
that the final decree in the suit was passed 
“on 29th November, 1926, before this petition 
“was filed in this Court, and it is contended 
that,therefore, it is not open to the petitioner 
to have the matter raised by way of revision 
since he can raise it by way of appeal 
against the final decree. It is not, however, 
au invariablerule of this Court that it will 
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not interfere in revision when a party has 
another remedy open to him although cer- 
tainly in such cases it would, require very 
stong grounds to induce the Court to inter: 
fere. My attention has not been direeted to 
any case in which this Court has interfered 
in revision to set aside an interlocutory 
order or finding in a suit on a petition pre- 
sented after the final disposal of that suit 
by thelower Court. The petitioner obwi- 
ously has his ordinary remedy by way of 
appesl. Thisisnot a case in which the 
order under revision is an order absolutely 
without jurisdietion as was the case in 
Manickam Pillai v. Mahudam Bathummal 
(1) relied on bythe petitioner. 

lhave, however, heard the case on the 
merits in order to see whether there are any 
very strong giounds for interfering at this 
stage, or forsupposing that the matter can- 
not be adequately dealt with on appeal. It 
appears to me that it by no means follows 
as a matter of course that a revereal now cf 
the Subordinate Judge's order will entail 
thecancellation of the decree now passed. . 
A reversal of that order would at the most 
lay down that the Court was mistaken in 
holding thatit had no jurisdietion to en- 
tertain the petition and set aside its finding; 
but there is nothing in that which would 
ipso facto involve a ‘cancellation of the 
decree. 

It is not, however, necessary to consider 
this point further as I am of opinion that 
the Subordinate Judge is right in his view 
that the,petition was not ex parte when the 
evidence on the findings was taken and the 
findings delivered. It is not necessary, of 


‘course, that a party should be formally 


placed ex parte before he becomes ex parte 
and ifthe Subordinate Judge was under 
that impression that is an erroneous one. 
A party is ex parte or not according 
as he had not or had appeared within the 
meaning of that term as used in O. IX. 


Itis argued for the petitioner that when his 
Vakil,in answer to the Court's direction to 
open his case for the defence, stated that he 
had no instructions to do so, the defend- 
ant’s appearance, which had lasted upto that 
point of time in the case, ceased and that, 
therefore, for the rest of the hearing it was 
acase of non-appearance by the defendant. 
The logical result of such a contention 
would be that the moment a party or his 


(1) 85 Ind. Cas, 499; 48 M. L. J 152; 20 L. W, 829; 
A. I. R. 1925 Mad. £09; 35 M. L, T. 48, 
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Vakil sees that the evidence of order or 
judgment in the case is going or likely to 
go against him the Vakil can say that he 
has no instructions and compel the Court's 
order to become an ex parte one, and thus 
either gain time to re-construct his position 
or to have whatever order is passed subse- 
quently revised by the Court or at least 
have a chance of its being revised by the 
Court or by the High Court. I should be 
very reluctant to interpret the relevant pro-' 
visions of the Civil Procedure Code in such 
a way as to givescope for this sort of re- 
prehensible tactics and thus take the con- 
duct of the case virtually out of the hands 
of the Court and put it at the mercy of the 
.Vakils or parties. Ido not think the Code 
contemplates any guch proceeding. 

The rule which is called in aid is O. XVII,- 
T. 2 which relates back to O. IX and the rule 
under O. IX which applies is r. 6 which 
says that where the defendant does not 
appear “ when the suit is called on for hear- 
ing" then certain results follow. Two inter- 
pretations of that phrase seem reasonable 
and only two, first, (when an appearance 
underO. 1X is in question) that the rule is 
limited to the first day of bearing so as to 
distinguish between these provisions and 
those of O, XVII, r. 2 and secondly, (when 
an appearance under O. XVII is in ques- 
tion) that itis limited to the commencement 
of the hearing on each day of hearing. It 
is unreasonable to holdas defendant would 
contend, that the suit is in a continuous 
state of being called on for hearing* so long 
asit is being heard. Defendant attempts to 
support his argument by reference to cases 
in which it has been held. that when an. 
application by a Vakil merely for an ad- 
journment is refused and then he reports 
no-instructions, there has been no appear- 
ance of the party. See Arunachala Goundan 
v. Katha Goundan (2), Manickam -Pillai v. 
Mahudum Bathummal (3), Satis Chandra 
Mukerjee v. Ahara Prasad Mukerjee (4) and 
Soonderlal v. Goorprasad (5) the argument 
being that ithe hearing must have already 
begun when the discussion on thé applica- 
tion for adjournment was being heard. But 


(2) 82 Ind. Cas. 107; 47 M. L. J. 514; (1924) M. W. N. 
835; 20 1.. W. 793; A. I. R. 1924 Mad. 842. 

(3) 82 Ind. Cas.102; 47 M. 819; 20L W. 427; 47. 
M. e » 398; (1924) M. W. N. 689; A. IR. 1925 Mad. 
21 (F. B). 

(4) 34 O. 403; 5 O L. J. 247; 2 M. L. T. 123; 110 
W. N. 329 (F. B.). 

(5) 23 B. 414; Chitty's S. C. O. 561; 12 Ind. Dec. 
(N. 8.) 275. 2. - 
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such cases seem to ma clearly distinguish- 
able. The matter then being heard is wha- 
ther or not the hearing of thesuitis to go on | . 
and the decision is whether the hearing will 
or will not go on. But whenthe real,hear- 
ing of the suit has begun, witnesses for 
the other side have been examined, and 
the Vakilappeara forthe party and cross- 
examines these witnesses, I donot see how 
itcan be reasonably held that, when the 
Court calls upon him to enter on his defence, 
it is calling on the suit for hearing within 
the meaning of r. 6. I am clear that r. 6 
was not intended toimply that a party or 
his Vakil may drop out of the suit at any 
stage he chooses, so as to put himself in a 
position to say that the remainder of the 
hearing was a hearing ex parte and, there- 
fore, liable to be revised and cancelled. 

I need not in this case go so far as to lay 
down that, where a Vakil, when the suit is 
called on for hearing, informs the Court 
that his instructions are limited to some 
particular function or stage in the case, and 
the Court then decides to go on with the 
hearing, the hearing beyond that function 
or stage will not bea hearing ex parte. In 
the present case no such information was 
given to the Court before the hearing was 
taken up. I, therefore, agree with the lower 
Couri that this is not a case of non-appeer- 
auce to which O. JA, rr. 6 aud 7 apply and 
I dismiss the revision petition with costs. 

V. N, V. Petition dismissed. 


RANGOON HIGH COURT. 
Wasi CIVIL APPEAL No 11} or 1925. , 
March 21, 1927. f 
Present ;—Sir Guy Rutledge, Kr, Chief 
Justice and Mr. Justice Mya Bu. 
W. E. NOYCE— APPELLANT 
versus , e 
Tue COLLECTOR or RANGOON— 
RESPON VENT. 

Land Acquisition Act (I of 1894), s. 22—Valuation 
of lease-hold property—Right to renewal, whether of 
commercial value. — . 

A lease under which certain property which was 
acquired under the Land Acquisition . Act was held, 
contained the following clause: —'l'hat if the lessee 
shall be desirous of taking a renewed lease ofthe said 
land for the further term of thirty years from the ex- 
piration of the said term hereby granted and of such 
desire shall prior to the expiration onsuch last men 
tioned term, give tothe lessor three calendar months’ 
previous notice in writing and shall pay the rent 
hereby reserved and observe and perform the several 


“474 
covenants and conditions Fherein contained and on 
the part of tha lessee to be observed and performed 
up tothe expiration of the said term hereby granted, 
“the lessor will upon the request and atthe expense 
ofthe lessee and upon his signing and delivering 

“ to the lessor a counterpart thereof sign and deliver 
tothe lessee a renewed leaseof the said piece of 

. land for a further term of thirty years at a rent to 
be fixed by the lessor but which shall not be less 
than the highest rate at which land revenue is assessed 
on lands in the neighbourhood and under and sub- 
ject to similar covenants and provisions or such of 
them as shall be then subsisting or capable of taking 
effect”: | 


“Held, that the right under the above said clause to: 


have the lease renewed on its expiration, was, too 
hypothetical to be of any commercia! value. 


. First appeal from the order of the J udge, | 


Original Side, in C. M. No. 159 of 1926. 
Mr. Campagnac, for the Appellant. 
Mr.. Gaunt, for the Respondent. 


JUDGMENT.—This is an appeal from 
an order to this Court on the Original Side 
in Civil Miscellaneous No. 159 of 1926, re- 
. fusing to enhance the award made by the 
Oollectorof Rangoon in Revenue Proceed- 
ings No. 1—31, of 1921-22 in ‘respect of a 
` portion, measuring “669 acre of land known 

as holding No. 44 situate in Block No. 3B. 

Tamwe Circle, , Rangoon District. The 

area of the whole holding was 4°80 acres. 

It is Government land of which: the appel- 
, lant holds a thirty years’ “lease made on 

. behalf of the Secretary of State for India on 
. the Ist February, 1902. | $ 
'The lease contains various. covenants 
binding on the lessor and the lessee. One 
of .these (cl. 4 (b) of the lease) pro- 
vides :— . : : 
That if the lessee shall: be desirous of 
taking a renewed lease of the said land 
forthe further term of thirty years from 


the expiration of the said term hereby’ 


granted and on such desire shall prior to 
the expiration of such last mentioned term, 
give to the lessor three calendar months’ 
previos notice in writing and shall pay 
- the rent hereby reserved and observe and 
perform the several covenants and condi- 
‘tions herein contained and on the part of 
the lessee to be observed and performed up 
to the expiration of the said term hereby 
‘granted, the lessor will upon the request 
. and at the expense of the lessee and upon 
his signing and delivering to the lessora 
.counterpart thereof sign and deliver to the 
lessee a-renewed lease of the said piece 
of land fora further term of thirty years 
at a rent to be fixed by the lessor but 
which shall not beless than the highest 
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rate at which land revenue is assessed on 
lands in the neighbourhood and under and 
subject to similar covenants and provisions 
or such of them as shall be then subsisting 
or capable of taking effect. ` i 
Before thelearned Judge on the Original 
Side it was contended that this clause made 
the lease one in perpetuity and amounted 
practically to making the land free-hold 
and, therefore, the Collector's valuation of 
the land based only on its value, for the 
remainder of the term of the lease was 
erroneous. Evidence of Mr. H. Joakim, 
the only witness called by the appellant, 
was adduced to support the contention. 
For reasons shown in the judgment, it is 
obvious that this contention is untenable. - 


' The learned Counsel for the appellant has 


not put his case now. as high as that, but 
has urged thatthe clause gives his client 


.option to have the lease renewed and this 


option was of substantial commercial value. 
We are unable to uphold this plea. On 
breach of any of the eight covenants in 
cl. 2 the/ land is liable to be resumed. 
There is'no presumption that none of the 
covenants will have been broken at the 
end of the lease and there is nothing to 
agsurethe fulfilment by the lessee of:the 
condition mentioned in cl. 4 (b) so as to be 
entitled to the option. The proviso leaves 
the dooropen to the lessor to defeat this 
option by making the rent based on the 
highest rateat which land revenue ie assess- 
ed on langs in the neighbourhood so high as. 


.to have no commereial value. 


In these circumstances the claimant's 
righttorenewalof the lease on the expira- 
tion of the period appears to us to be 
too hypothetical to be of real commercial 
value. ` - 

Wesee no sufficient reason to iuterfere 
with the order under appeal. 

. In the result the appeal is dismissed with . 
costs. - ` 


A, N. À. Appeal dismissed, 


E Appellant. 
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PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HIGH COURT. 
July 15, 1927. 
Present :—Lord Sinha, Lord Blanesburgh, . 
Sir John Wallis and Sir, Lancelot 
Sanderson. . vx 
Saiyid MEHDI ALI KHAN— 
. APPELLANT 

bi versus m j 

Chaudhri GHANSHIAM SINGH AND 
. ^  -* ANOTABR—RBSPONDENTS. > . 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. $—Compromise of suit—Complete and final ad- - 
jusiment— Omission to sign, effect of—Specific perform- 
ance. . EE y's 

A suit by a Hindu son to set aside certain aliena- 
tions made by his father. was compromised under , 
an agreement that thé alienee should have from both 
the father and the son a clean conveyance of a 
certain item of property in full satisfaction ofall: 
his claims, the alienee being bound to pay a portion 
of a previous mortgage-debt on this item and other 
properties. The memorandum of compromise was not 
signed by the son although it was made by the father 
with the full authority of the son. The alienee subse- 
queutly refused to be bound by its terms. contending 
that the compromise was not a complete and 
final adjustment, that its terms were not of a charac- 
ter of which specific performance could be granted, 
and that it was not ab initio binding upon the son: 


Held, that the compromise was binding on the son 
in respect of his interest in the property, that its 
terms were susceptible to an effective order of 
specific performance against any party: seeking to 
resile from them, and that there was a valid and 
complete adjustment' of the suit which could be 
recorded under O. XXIII, r. 3, Civil Procedure Code. 


Tp. 376, col. 3; p. 377, col. 1.] 


Appeal from the decision of.the High Court 
Allahabad (Mr. Justice Piggott and Mr. 
Justice Walsh) dated the 28th May, 1923. , 

Messrs. De Gruyther and Wallach, for the 


Messrs. Dunne and Narasimham, for the 


^ Respondents. 


- JUDGMENT. : 

Lord Blanesburgh.—Theshort ques- 
tion upon this. appeal was whether the 
learned Judges of the High Court of Judi- 
cature at Allahabad were justified in order- 
ing, as they did onthe 28th May, 1923, that 
a written compromise of all questions in 
the suit as between the appellant and the 


+ 


-two respondents should be filed and pro- , 


ceeded with. In making this order the 
High Court differed fromthe Subordinate’ 
Judge at, Muzaffarnagar, who, on the lst 
February, 1922, tiad refused to pass such a. 
decree. : i 

Many questions were canvassed in the 
Courts in India, The issue, however, as.. 
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presented to the Board, had become a 
narrow one. The facts on which it'dependa 
lie in a small compáss. 

. The respondent, Chaudhri Ghanshiam 
Singh, is a Hindu .of position. Amongst 
the properties with which he had apparent- 
ly dealt as his own were two villages— 
Mauza Dudhli and Mauza Barsu. : These he 


: had -purported to mortgage with posses- 


sion to the appellant, Saiyid Mehdi Ali 
Khan. He had also granted à mortgage 
to one Lala Gokal 
Ohand. : It isnot necessary fór present pur- 
poses to detail the mortgages over other 


` property granted by Ghanshiam' to other 


creditors, and particularised in the ' plaint 


-in this suit. It suffices to say that as a 


result of his borrowing transactions Ghan- 
shiam had, in the early part of 1920, become 
so gravely embarrassed that in May of that 
year the appellant instituted against him. 
in the'Court of the Subordinate Judge of 
Meerut a suit to enforce his security over 
the two villages named. What defences 
were cr would have been raised therein by 
Ghanshiam their Lordships donot know, 
because further progress apparently ceased 
as the result ofthe institution of this suit 
by the respondent, Kunwar Bharat Singh, 
in the circumstances now to be stated. 
Kunwar Bharat Singh claims to be the 
adopted son of Ghanshiam, aud a3-m3mber. 
of the joint Hindu family so constituted 


‘to be joint with his adoptive father in, 


inter alia, the two villages above referred 
to. In that character he applied in Saiyid 
Mehdi Alis suit for leave to intervene, 


‘alleging that the mortgages of family pro- 


perties made by Ghanshiam were not made 
for legal necessity and were not binding 
upon him. His position as adopted son of 
Ghanshiam was at once chailenged by 


“Saiyid Mehdi Ali as well as by Ghanshiam's 


other ‘mortgage creditors, and in the result 
his application for leave to intervene in the 
suit was refused, and he was informed that 
his rights must bs asserted in separate pro- 
cesdings. : 

Tous it was that the present.suit was 
commenced by Bharat Singh oa the 20th 
August,-1920, and since its institution no 
more has apparently.: been heard of the 
appellant's earlier suit. This is not sur- 
prising when the wide scope of the present 
suit is regarded. Toitallthe mortgagees 
to whom Ghanshiam had purported to grant 


-gecurity and, in particular, Saiyid Mehdi 


Ali Khan. and ‘Gokal_Ohand are. made de- . 
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fendants. Ghanshiam also is joined as a 
defendant. By his plaint the plaintiff, 
Kunwar Bharat Singh, seeks a declaration 
- as to his adoption by Ghanshiam, and he 
claims “that none of the mortgages of fami- 
ly property made by Ghanshiam were made 
for legal.necessity and that they are none 
-of them binding on the family. On the 
23rd December, 1920, a written statement 
by the present appellant, Saiyid Mehdi 
Ali, was delivered, in which the allega- 
- tions of the plaintiff are challenged 
seriatim and the appellantsets up that there 
is due to him in respect of his mortgage 
upon Mauza Barsu a sum of Ra. 1,00,250, 
of which full partieulars are given in the 
pleading. It is clear to their Lordships 
on a perusal of this written statement that 
it was the purpose, andthe laudable pur- 
pose, of the appellant to have determined 
jn the present proceedings all questions as 
to his mortgage claims whether as against 


Bharat Singh or as against Ghanshiam' 


Singh, and it is these questions which are 
the subject of the compromise now in ques-' 
tion. i i 

That compromise was brought about by 
the good offices of Mr. Marsh, the Collector 
of Muzaffarnagar, and is embodied in a 
memorandum dated the 2nd November, 
1921, signed by the appellant and Ghan- 
shiam, as well as by Mr. Marsh and two 
other gentlemen friendsof the parties who 
had also intervened to bring about the 
settlement. The memorandum is fully set 
forth in the judgment of the High Court, 
and their Lordships do not consider it 
“necessary to have it again printed. Although 
it is not signed. by Bharat Singh, their 
Lordships, like the High Court, are satis- 
fied that it was made by Ghanshiam Singh 
as wellon Bharat Singh’s behalf as on his 
own, and with his full authority. In all 
other respects the terms of the compromise 
are quite clear. The appellant in effect is 


to have from both father and son a clean ` 


conveyance of 15 biswas of Mauza Barsu in 
full satisfaction of all his mortgage claims: 

. he is also to pay Rs. 5,000 for part satis- 
faction of Lala Gokal Chand's mortgage 
on the same mauza, which isto beso far 
extinguished that the 15 biswas to be trans- 
ferred to the appellant may be transferred 
free of that charge. 

It would appear that shortly after he had 
entered into this compromise the appellant 
repented of it and refused to be bound byits 
terms, His objections to it before thelearned 
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Subordinate Judge were partly technical, 
partly substantial. The plaintiff, Bharat 
Singh, wasno party toit: it did not relate 
to the suit: it was fraudulent:it had not been 
performed by Ghanshiam. The learned 
Subordinate Judge was of opinion that no 
fraud was established and that the breach 
was that of the appellantand not that of 
Ghanshiam ; but he held that the compre- 
mise could not be recorded under O. XXIII, 
r. 3, because, in his view, the son was no 
party to it and had only subsequently elect- 
ed to be bound by it because it was to his 
advantage so to be. 

From this refusal the present respond- 
ents appealed to the High Court. The 
learned Judges of that Oourt, not being 
satisfied that the allegation of fraud made 
by the appellant had, on full materials, 
been disposed of by the learned Subordi- 
nate Judge, referred that issue again to 
him, and after a further full hearing, and, 
as the Judges of the High Court say, for 
overwhelming reasons, that learned Judge 
found again that there was no false or 
fraudulent representation whatever. For 
the rest, the learned Judges of the High 
Court were of opinion that the father had 
full authority to acton behalf of the son, 
and that throughout the son was bound by 
the terms of the compromise. They ac- 
cordingly directed the compromise to be 
fled and they prescribed the terms upon 
which the transaction wasto be complet- 
ed. From that order the present appeal was 
brought by Saiyid MehdiAli Khan. 

Before their Lordships the question 
mainly argued was that the compromise 
was not acomplete and final settlement of 
the suit so faras the appellant was concern- 
ed: that its terms were notofa charac- 
ter of which specific performance could 
be granted, and, less strongly, that it was 
not, ab initio, binding upon the son, the re- 
spondent Kunwar Bharat. 

Their Lordships have been unable to ac- 
cept any of these contentions. They are 
in full accord with the learned Judges of 
the High Court as to the authority of 
Ghanshiam to bind Kunwar Bharat to the 
compromise in respect of his interest in the 
property, and in their judgment the terms 
agreed to are such as to be susceptible in 
every detail to an effective order in the 
nature ofspecific performance against any 
party to the compromise who seeks to escape 
from his obligations thereunder. In their 
Lerdships’ judgmentthe terms agreed to 


' M m “4 
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entirely dispose of the. suit so, far-as 
the appellant's interests therein are con- 
cerned. e d ” 

To the details of ihe order of the High 
Court no separate objection wasraised by 
the appellant. In: these circumstances, 
their Lordships, as they have already in- 
formed the parties, are of opinion that the 
order ,of the High Court cannot be disturb- 
ed, and they think for the reasons which 
they have now given that this appeal from 
that ordershould be dismissed, and they 
will humbly advise His Majesty according- 
-ly. The appellant must pay the costs of the 


appeal.’ o 
ANA Appeal dismissed. 
‘solicitors for the Appellant:—Mėssrs. 


Douglas Grant & Dold. i 
Solicitors for the Respondents:—Mr. Hy. 
S. L. Polak. 


RANGOON HIGH COURT. 
FirsT CIVIL APPRAL No. liy or 1926, 
March 8, 1927. 

Present; —8ir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Brown. 

U PO SAING AND OTHERS— APPELLANTS 

S versus 
G. KYI MAUNG—RE3PONDBNT. 
Evidence Act (I of 1872), s. 155—Impeaching credit 
of witness—Contradictory statement made after deci- 
sion of trial Court, whether can be admitted im appeal. 
A statement made by a witness in another case 
subsequent to his examination. in the trial Court 
cannot be admitted -in the Appellate Court under s. 
155 of the Evidence Act to impeach his credit 
inasmuch as such a statement is not a ‘former’ state- 
, ment. i 


- Messrs. Banerji; Gaunt and Maung Pu; for 
the Appellants: ' ty 

Messrs. Keith and Rahman, for the Re-. 
spondent. 2 i 


JUDGMENT.—Therespondent, G. Kyi 
Maung, sued the appellants U Po Saing, 
U Po U and. U Ba Gyaw for the sum 
of Rs. 4,919.14-9 alleged, to .be due 
on a promissory note. ‘The promissory 

note in question’ (Ex. A) bears the date 
` 23th December, 1922, and was admittedly 
- signed by the three appellants and two 
others U Toke Kyi and U Ba Thaw. The 
respondent stated in his plaint that he waiv- 
ed the claim against the other two signa- 
tories of the note. .  ' a 


U PO SAING V, 


> "heard 


KYI MaUNG. ' 377. 
“The defence was that the note had bee 
discharged in full. 
At the time of the execution of the note 
- the appellants were Managers of the Wethla- 
: galè Oo-operative Rice Mill The con-' 
sideration for the note admittedly consisted 
of money due from the Rice: Mill to re- 
spondent. The terms of the note itself, 
however, make it clear that the appellants 
bound themselves personally and not as 
Managers of the Rice Mill, ... DELE! 
2. se a. s. -The notein question has 
been produced by the respondent and 
bears no endorsement as to any payments 
atall The burden of proving thatit has 
been discharged, therefore, rests on the ap- 
pellants. è i . 
[Their Lordshipsthen discussed the evi- 
dence and proceeded:—] a 
It is stated that since -this case was 
in the trial Court, U Ba Thaw 
.has been examined as an accused person in 
‘a criminal: ease and hasthere made state- 
ments contrary tothe statements made by 


. him when examined as a witnessin this .: 


. case, and we have been asked to admit this 
statement of Ba Thaw as an accused person 
as an exhibit in this case. Under the prc- 
visions of s. 155 of.the: Evidence Act the 

. eredit of a witness may be impeached by 
proof of former statements inconsistent 
with any part of the statement. which is 
liable to be contradicted. ‘As matters 
now stand Ba Thaw's evidence'in the pre- 

, sent case could not be impeached by the 
statement in the criminal case beeause that 
statement was not a formerstatement. This 
difficulty might possibly be surmounted by 
calling ‘Ba Thaw again and re-examining 
"him. amm . : 

. But wedo not consider it necessary to 
decide whether such a procedure woula be 
justifiable or whether the evidence, which 
the appellants wish us now to consider, is 

evidence, which we should consider upder ' 
the provisions of r. 27 of O.. XLI of the 
Oode of Civil. Procedure. If Ba Thaw's 

' gtatement were admitted what it would show : 
wouldapparently bethat Ba Thaw'sevidence 
was unworthy of credit, But, however, un- 

"worthy of credit Ba Thaw's evidence may 

“be, it was for the appellants to prove the, 
discharge of the note, and this they have 
failed 1o do. It does not, therefore,. seem 
to-us that the admission ofthe subsequ- 
ent statement of Ba Thaw would be of 
any assistance to the sppellen's in this. 

gase. as: - 


7 
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.We are of opinion, that the case was 
rightly decided by the learned Judge on 
the Original Side; and we dismissthis appeal 
with costs. TEM NR 
AN. A. Appeal dismissed. 


———— 


BOMBAY HIGH COURT. . 
INSOLYENOY APPLICATION No. 350 or 1920.. 
Oetober 9, 1922. 

Present:—Mr. Justice Marten.  . 
In re RAMCHANDRA GANUJI 


WAIKAR. ; 
Presidency Towns Insolvency Act (ITI of 1909), s. 72 
—Contract Act (IX of 1872), s. 72—Declaration of 
dividend—Mistake of ' fact—Payment of excess— 
Power of- Court to order refund of excess—Proof of 
debt—Delay of creditor—Right to share in subsequent 
dividends—Cancellation of prior declaration—New 
declaration of dividend—Creditor’s rights. 
Money paid under a mistake-of fact and which the 
party receiving it has no claim in conscience to retain, 
is recoverable as money paid without consideration. 


_ [p. 380, col. 1.] 


Where a dividend has been declared and the credit- 
ors of an insolvent paid in ignorance of the existence 
ofthe claim of another creditor who had lodged his 
elaim duly prior to the declaration of the dividend, 
the Court administering the insolvent's estate .has, in 
the exercise ofits insolvency jurisdiction, power to 


.order the creditors to refund the excess amounts of 
.the dividends paid to them: 


[ibid, | 
Ex parte Ogle, Hx parte Smith, In re Pilling (1), 


^ relied on. 


A creditor, whether he is,a secured creditor or 
whether he is an unsecured creditor, may come in 
and prove at'any time during the administration, 


: provided only that he does not, by his proof, inter- 


“dividend declared before his debt is 
“where a previous declaration of dividend is set aside 


fere with the-prior distribution of the estate amongst 
the creditors, and subject always, in cases in which 


-he has to come in and ask for leave to prove, to any 


terms which the Court may think it just to impose. [p. 
380, col. 2.] E : e 
Although a creditor who comes in late is 
not entitled to.disturb the distribution of any 
proved, yet, 


;by the Court after he has proved his debt and a new 


declarajion-is ordered, he is entitled to be included: 
asa creditor in the new distribution. - 
1.] UN g . A 
‘Messrs. Jinnah and Adhiya, for A. Mu- 


. hammad Ibrahim. 


' two Rules misi before me. 


Messrs. Kemp and Gupte, for Narayan 
Shripad. . 

Mr. Bramhandkar, for Gulabchand Rana 
& Co. i KE B 

Mr. Somji, for Raja Ratna and Ratna 


‘JUDGMENT.—In this case I have 
The one which 
I will take first is the Rule nisi dated 


s 


In re RAMCHANDRA GANUJI WAIKAR. 


[p..383, col. - 


0 
` [104 L. O. 1927] 
August 22, 1922, calling upon the four. 
respondents to show cause why they should . 
not re-pay to the acting Official Assignee 
‘the sums therein. mentioned or other the 
exeess amounts of the dividends received. . 
by them ovir the amounts properly pay- 
able to them respectively by way of divid- 
end. The other is a Rule nisi dated 
May 2, 1922, taken out by one A. Mahom- 
ed Ibrahim calling on the acting 
Official Assignee to show cause why. 
the list of creditors as settled by him 
and the amounts of dividend as declared 
by him should not be amended and rectified 
by including therein the name and claim : 
of the applicant, and why the acting 
Official Assignee should not be authoris. 
ed and directed to claim re-imbursement of ` 
the excess, if any, paid by him to any of, 
the creditors of the insolvent. 

"This ‘latter {Rule nisi of May 2 came 
before'me.on August 1, 1922, and on earlier . 
dates. The main facts are set out in the 
judgment which I gave on that oceasion. 
I am, accordingly, relieved from the neces- 
sity of repeating them at the present time, 
But to explain shortly the situation, it is 
this: The Official Assignee, Mr. Lang, 
purported to declare a final dividend of 
sixteen-annas in the rupee after taking 
the necessarysteps prescribed by the Statute. 
It was not till after the four respondents 
named in the 'first mentioned rule had 
been paid, that it was ascertained that the 
Official, Assignee had by some mischance, 
overlooked entirely a former: claim that 
had been lodged in his office on behalf 
of one Narayan, who is now represented 
by Mr. Kemp. Narayan thereupon applied 
to ‘Mr. Justice Kanga, and obtained an 


“order from him on April 4. 1422, by which 


it was ordered that the Official Assignee . 
was to amend and rectify the list of credit- 
ora of the insolvent as settled by him 
and the amounts of devidend as declared 
by him by including therein the name 
and claim of Narayan. It was further 
ordered that the Official Assignee was 
authorized and directed to: claim re-im- 
bursement of the excess, if any, paid by 
by him to the four respondents I have , 
mentioned. Almost immediately afterwards 
another creditor A. Mahomed ‘Ibrahim 
ecame aware of. what had taken place, 
and hein his turn issued a Rule nisi, viz., 
the second of May z that I have mention- 
ed. í i 

The difficulty I.felt on August 1 wag 
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that the four respondents had not had any 
opportunity of contesting Mr.. Justice 
Kanga's order. If that order ‘was without 
jurisdiction then these four respondents 
could not be ordered to refund, and that 
would make a substantial difference, so 
it appeared to me, in the rights of the 
various creditors. Accordingly, I directed 
that the Official Assignee should, take out 
a Rule nisi against the four respondents 
who had, in fact, cashed their dividend 
warrants and so had been paid in full: 
and this ‘is the main argument which I 
have listened to to-day. Two of these 
fully paid creditors have appeared, viz, 
Rajaji Lakhmaji & Oo, and Ratna Lala 
& Oo., and Iam indebted to their Counsel 
‘Mr. Somji for the assistance he has given 
.to the Court in saying what can fairly 
be said on their behalf. 

But it appears to me that iker case made 
out for claiming a refund from these 


" four respondents and thus supporting Mr. 
Justice Kanga's order is a very strong 


one. Mr. Kemp puts the case as one of 
mistake of fact. He referred me to two, 
leading, English authorities on the süb- 
ject, viz, Standish v. Ross (1) and to the 
general statement of thelaw which will be 
found in Bullen & Leake, ‘8th Edition and 
Roscoe's Evidence in Civil Actions. Thus 
in Büllon & Leake, 8th Edition, page 263, it 
is stated:— < 
: “Money paid by reason of ignorance or 
mistake of fact............ may be recoverad 
back" ^ |. 
Then at pages 268 and 26) it is stat- 
ed:— 
"Where money is paid under a suppos- 
. ed obligation to pay it and in forget- 
fulness of a fact which put anend to the 
obligation, it. may be recovered back, as 
when an insurance office paid the amount 
of a life policy in forgetfulness of a default 
which had previously caused the policy to 
lapse; but if the money is paid intention- : 
ally, without reference to the truth or 


` . falsehood of the fact, the plaintiff meaning 


to waive all inquiry into it; it isa volun- 
tary payment, and cannot be recovered [per 
Parke, B.,in Kelly v. Solari (2)] .. The person 
paying the money cannot claim it back on 
the ground that he made a mistake as to a 
fact, unless the fact which he believed to 


a 2 3 Ex. 527; 19 L. J. Ex. 185; 154 E. R. 954; 
7|! R.R 

(3) (82D à M. & W. s 11L.J. Ex. 10; 6 Jur. 107; 
152 E. R. 24; 60 R. R. 666 
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exist would, if true, have given the person 


to whom he paid it a right to recover it 
from him [see per Bramwell, B. in Aiken v. 
Short (3).]" 

Stopping there for a moment, I think, 
the facts in the present case would: satisfy 
Lord Bramwell's proposition. 
Official Assignee was under the impression 
that the estate amounted to sixteen-annas 
in the rupee, and thought that the respond- 


ents ware each entitled toa full dividend of - 


sixteen annas in therupee. If that fact had 


been true, then the persons receiving the : 


money, viz. the respondents, would have 
had.q right against the Official Assignee to 
be paid those sixteen-annas in the rupee on 
their debts. 

Similarly in Roscoe's Evidence in Civil 
Actions, 19th Edition, Vol. I, page 496, after 
saying that ' ‘money paid with a knowledge 
of all the facts, but under a mistake of the 
law, cannot in ‘general bs recovered back, 
there being nothing against consciénce in 
the other retaining it" proceeds as follows 
(page 497):-— 

"But money paid under a mistake of facts, 
and which the party receiving it has no 
claim in conscience to retain, is “recoverable 
as money paid without consideration. Bize 


.v: Dickason (4), Milnes v. Duncan: (5)...And 


money so paid in ignorance may be recover- 
èd back, although the defendant cannot be 
put in'status quo. Standish v. Ross (1). 


Then other casesarecited, and it proceeds 


at page 497 thus: “Money paid ‘with full 
knowledge of facts by a person who might 
have resisted payment cannot be recovered 
back;” and it refers to cases like Rogers v. 
Ingham (6). 
different class of case. There is no suggestion 
here that the parties were at arms length, 


one claiming a legal right andthe other. 


denying thatright but eventually submit- 
ting to it. In sucha case it might be proper 
that, the party: who being a Judge ‘ig his 
own cause has thus decided againat him- 
self cannot afterwards apply to a Court of 
Law to reverse his own decision. 

I have referred to these English authorities 
because they, were put first in argument. 
But really.we have our own Contract Act 
in India, and I think that the section on 


o, (1856) 1 H. & N. 210 at p. 215; x J. Ex. 321; 


4 W. R. 645; 156 E. R. 1180; 108 R. R. 


4) (1786) 1 T. R. 285; 99 E. R. 1097. 
(5) (1827) 6 B. & O. 671; 108 E. R, 598; 9.-Dowl, & 
y. 131; 5 L. J. K. B. 239; 30 R. R: 498 
a) (1976) 3 Oh. D. 351; 25 L. T. "er 25 W,R. 
3 , 


Here the 


But that to my mind is quite a ' 
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the point is very clear. Section 72 of the 
Indian Contract Act runs:— 

^ “A person to whoin money has been paid, 

. or anything delivered, by mistake or under 
‘coercion, must re pay or return it.” 
On the-facta here I think it is perfectly 

. Clear that there was a mistake; namely, 
~ that when the Official Assignee procured a 
dividend to be declared and when he paid 
to these respondents that dividend in full, 
he was quite unaware of the fact that 
Narayan, Mr. Kemp’s client, had, in fact, 

. lodgeda claim for Rs. 10,000. How precise- 
ly the mistake arose. in the office is really 
immaterial. Every body knows that under 
pressure of business these mistakes are 
bound to occur whatever care may be taken 
“by thoseincharge. But it stands to reason 
that if the Official Assignee had known 


of this claim he never would have ignored: 


it. For one thing, it may be assumed that 

“no man will willingly incur the risk `of 
personal liability for no reason. Buta 
better and higher: ground is that no man 
in asemi-judicial position willintentional- 
ly passan orderortake any steps which 
will, in fact, work to the prejudice or in- 
justice of persons whose claim he ie aware 
of. . 

Thatbeing so, what réason ie there that sit- 


ting in Insolvency I should not exercise this-- 
"jurisdiction for recoveryof money paid by mis- 


take ? Of course, Lam aware that under one 
ofthe English cases cited to me an action for 
money had and received was dismissed, 

- and that to-day J am not trying a suit but 

“I am administering an estate in insolvency. 

"But it has been pointed out in one of the 
cases that it is correct procedure for a 
ereditor to come to the Insolvency Court 
and ask them to. make good the situation, 
Thus in. Ex parte Ogle, Hx parte Smith, In re 
Pilling (7) where proceedings had bsen 
taken on a mistaken view of the law, Lord 
Justice James said (page 716*): 


"Bit it would be hard” to make the 


trustee personally responsible for having 
acted on what was then the cominon 
opinion asto the effect of the law. Thera 
' was no reason of public policy to induce 
the Court to act thus harshly; for if any 


creditor found that another creditor had . 


been overpaid, he could summon him to 
the Court of Bankruptcy and’ obtain an 
order. that he should refund what he had 


(7) (1873) 8 Ch. A. 711; 21 W. R. 938. 
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two Rules nisi. 


.leave to prove,to any terms 
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wrongfully received, without making the 

trustee liable for not having burdened 

the estate with the costs of legal proceedings 

in every case in. which there was the least 

doubt as to the amount of a creditors ` 
claim." 

Then the general jurisdiction in this 
respect in bankruptcy was considered ‘in 
In re McMurdo, Penfield v. McMurdo (8). I 
may here say that if these matters “had 
been considered by the Indian Courts I 
would naturally have preferred to have 
the decisions of the Courts of this country 
cited to me. But, as far as Counsel's 
researches have been brought to my atten- 
tion, no casein Indiaof any sortor kind 
appears to bear on the matters of these 
I, accordingly, have to turn 
and see how the matter has been treated 
under the corresponding jurisdiction in 
England from which our own Insolvency 
Act .is, to alarge degree, borrowed. Now 
in In re McMurdo, Penfield v. McMurdo. (8) 
the Court was administering the insolvent 
éstate of a deceased person, and that 
being so, it was being administered in 
bankruptcy. The question arose as to the 
rights of a.secured creditor and as to whe- 


. ther at a particularly late stage in the’ 


proceedings he should be allowed to come 
in and prove. Mr. Justice Swinfen Eady 
was of opinion that unless some special 
circumstances were shown, it would be 
inequitable to allow that to be done. 
But on appeal that decision was reversed. 
Lord Justice Vaughan Williams said at - 
page 6995, . i 

"Now, according to. my experience of 
bankruptcy practice, there never has been 
any doubt as to the right of a creditor, 
‘whether he is a secured creditor or whe- 
ther he is an unsecured creditor, to come 
in and prové at any time during the 
administration, provided only that he. ` 
does not by his proof interfere with the 
prior distribution of the estate amongst — 
the creditors, and subject always, in cases 
in which he has to come in and ask for 
t which the 
Court may think it just to impose." 

Lord Justice Romer at page 706* says:— 

"And no onecould reasonably contend 
that, by reason of r. 1, an ordinary 
creditor, by mere delay in coming in 


(8) (1902) 2 Ch. 684; 71 L. J. Ch. 691; 50 W. R, 644; 
86 L. T. 814. 


*Pages of (1902) 2 Oh.—[ Ed. ]$ 
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and proving his debt, would thereby al- 
together lose his right of coming in at 


all as against undistributed assets in a 


case where otherwise no injustice would be 
done. As rule, no injustice is done when 
a creditor comes in, for the Bankruptcy 
Court ean always impose terms which 
will prevent any unnecessary delay in the 
administration of the estate in bankruptcy 
being caused by the: lateness of the 
creditor coming in, and, as a rule, subject, 
as I havesaid, to care being taken that no 
injustice is done; by special order the 


Court of Bankruptcy will undoubtedly, not- 


withstanding r. 1, allow a éreditor not- 
withstanding his delay, to come .in and 
prove and sharë in undistributed assets. 
I will not say that there may not be special 
circumstances that might 
Bankruptcy Court in refusingto admit a 


creditor who came in late; but I have stated ` 


what I conceive to bethe general rule ‘and 
practice of the Bankruptcy Court.” 

Then in the somewhat analogous case of 
administration suits the right of parties 
proving late was considered in Harrison 
v. Kirk (9). The head-note runs thus:— . 

“Wherein an administration suit there 
is a fund in Court, a creditor for a debt 
at law, though the appointed time for com- 


ing in has long elapsed, isby well-established : 


practice allowed to prove against the general 
. estate, subject to terms asto costs and as to 
payments already-made.” 


And Lord Davey while referring to the 
general principles governing the adminis- 
tration of assets by the Court of Chancery 
said at page 6*:— A 

. '"Ofcour&ein admitting creditors to come 
in at any time to take the benefit of the 
decree the Court isentitledto and does im- 
pose certain terms—terms indeed not affect- 
ing the legal right of the creditor, but affect- 
ing the mode in which he shall pursue his 
remedy. For instance, they require a credit- 
or to pay the costs of the application: which 
has been oecasioned through his delay in 
coming in; and other conditions may be 
imposed upon thepersonscoming in ata late 
hour according to the circumstances of the 


case." And then at page 8* he proceeds:— : 


. "Therefore, as the result of the principles 
upon which the Courts of Chancery acted 
in administration suits, and which are still 


' binding upon, the Chancery Division of the. 


' . 9) (1904) A. C. 1; 73 L. J. P. C. 35: 89 L. T. 566. 
_ "*Pages of (1904) A, O.— [Ed] EDAD 





.to. Theonly way 
with a legal right of action, making that | 


justify the’ 


“than he was in fact entitled to. 


. the assignees against the 
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High Court, and also asthe result of the 


‘authorities which have been referred to, my 
opinion is that where there are general 
assets in Court applicable to the payment 
ofa creditor’s debt, no authority has been 
or can be quoted in which the Court has 
refused to allow a legal creditor to come in 
and share in those assets.which still remain, 
subject, of course, to conditions and terms 
such as those which I have already referred 
in which a creditor, 


application can be met, is by showing that 


-he has in some way either released or ` 


abandoned his claim against the per- 


‘sonal property or general estate .of the 


testator.” < 

. Then certain cases in, bankruptcy were 
referred to. One was Ex parte Grimwood 
(10), There it would appear that the creditor 
had by certain representations, namely, 
that there. were’ sufficient assets, induced 
the assignee to pay bim a larger dividend 


i Subsequent- 
ly the assignee became bankrupt and the 


.case is curious because the creditor became 


the assignee in the latter's place, But that is 
really irrelevant. Erskine, O. J., at page 404* 
while dealing with the application for a 
refund from the overpaid creditor said:— 
“This money was received by him as a 
creditor under the commission, and he has 
subsequently become an assignee. He 


. would have been liable, as a creditor,, to 
refund what had been improperly received 


by himto the existing assignee; but as he 
cannot sue himself, I think he is accountable 
in this Court.” < IL 

Then Sir G. Rose said (page 404*):— 

‘My mind is perfectly satisfied, that the 
monies, charged in this petition to have been 
received by D. W. Harvey,were the monies of 
the estate. Put the case of an assignee pay- 
ing the Solicitor, or the messenger, more 


^ 


than what either is entitled to.receive,— . 


the Court has always thought it itsdwiy to 
interfere in such case, on the application 


_of any creditor, and compel the Solicitor or 


messenger torefund. In like manner, the 
Court orders a party to refund dividends 
when. bis proof: has heen expunged: 
and when an adverse claim is set up by 
creditor, the 
Court fastens on the dividend; thus 
working out substantial relief, to the 
extent of the dividend on the proof.” 
(10) (1836) 1 Deac. 394. f g 

Page of (1836) 1 Deac.—[Ed.] NE, 


. cause the person who made 


` it would not exceed a certain 
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In Figg v. Hegarty (11) it was pointed 
out that the proper course was to apply in 
bankruptcy and not bringa separate suit. 
In that case the plaintiff was non-suited be- 
the payment 
madeit voluntarily knowing that there was 
a Solicitor’s billof costs but thinking that 
sum, he 
allowed a sum for costs which he thought 


: adequate and paid away the balance. But 
. in fact the sum proved inadequate. Con- 


` sequently the. Court declined to interfere 


:declaratiod was ‘made. 


‘because it was nota mistake of fact but 
Bheer laziness. 

Then other cases cited to me were Ex parle 
Day, In re Fenton (12), Ex parte Dilworth . 


(13) and In re Graham (14). These cases 
would all rather tend to show that the 


. general policy of the Insolvency Court was 
. not to interfere with a distribution already. 


made,supposing a creditor'came in late. 
In Ex Parte Day, In re Fenton (12) it: 


‘appears thatthe dividend had been im- 
properly declared because all thé three 


Commissioners were not present when the 
Consequently, the 
then declared dividend was rescinded and 
a new dividend was ordered to be declared. - 
The course there adopted has some bearing 
to whatI wil say later as regards the 


present case. 


If we turn to our Presidency Towns In-' 
solvency Act that practice is to a large 
degree borne out by 8.72, viz. :— - 

."Any creditor . who has not proved his, 
debt before the declaration of any dividend 
or dividends shall be entitled to be paid 
out of any money for the time being in 


the hands of the Official Assignee any - 


dividend or dividends which hemay have - 
failed to receive, before that money is - 


. Bpplied to the payment 'of any future divi- 


dend or dividends, but he shall not be 
entitfed to disturb the distribution of any 
dividend declared before his debt was proved 


by reason that hehas not partieipated there- 


This section, I think, to some degree, bears 


" out-whatl have referred to as being London 


practice, viz, that speaking generally 
the Court ought not to interfere with a 


(11) (1890) 34 S. J. 214. 

- (12) (1831) 1 Mont. 212. - sc 

- (13 Gisan 3 Mon. D. & D. 63; 7 Jur. 95.. 
(14) (1833) 2 Deac. & O, 554, 
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.  " It will be remembered that this was a- 
.. case as long ago as 1836. 
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past distribution, That I entirely follow 
when one has a case -where the creditor 
comes.in late but everything up to that date 
has been done quite correctly by ‘the 
bankruptcy officials. If we had a case 
where the Court had distributed dividends . 
only amongst the people then known but 
in fact there is some other person who is 
to blame for not having made known his 
claim, then it may be fair to say ‘it is - 
not the fault of anybody except himself 
that he did not share in the dividend up 
to that date. The. Court in effect says we 
won't undo the past. But we shall make 
up the deficit to you as far as we can in 
the futüre. . 

But that class of case is very different 
from the one we have here where the Court 
itself has made a mistake through itsofficer . 
in declaring the dividend that it did. No 
doubt, we have here two creditors but as 
regards the one creditor represented by Mr. 
Kemp, I cannot personally see that he has 
been guilty of any negligence whatever. 
He sent a Solicitor's letter, He asked to be 
informed about the payment of dividend. 
‘He naturally expected that he would be 
given the usual notice under the Act, and 
he could hardly anticipate thatin fact distri- 
‘bution would be made in total disregard of 
hisclaim. The. other creditor, on the other 
hand, had given no notice to the office, and, 
therefore, as far as he was concerned the 
case stands differently, But taking the case 
of Mr. Kemp's client where the creditor him- 
self has made no mistake, but the mistake 
was done by the 'Court through one of its 
own officials, if one was only to say that he 
might share in some future dividend he 
would be given nothing whatever, because 
ex hypothesi.there will be no future dividend 
to share. : 


"After weighing then the various argu- 
ments that have been put before me, I arn 
of opinion that Mr. Justice Kanga had 
jurisdietion to make the order which he 
did and that he exercised that jurisdiction 
correctly. In other words,I agree with Mr. 
Justice Kanga that Mr. Kemp's client was 
entitled to be admitted as a creditor, and 
to have a refund of any excess dividend 
that had been paid in error to the other 
creditors. 


Now comes the more difficult part of the 
case, that is, as regards Mr. Adhiya's client, 
I recognise, as I have already said, that he 
is notin such a strong position, But the 
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view I take of Mr. Justice Kanga's order 
is this that the declaration of dividend of 
seixteen-annas in the rupee was thereby set 
_aside and that though directions were given 
for another dividend, its amount has not 
yet been determined, nor have the declara- 
tions and advertisements which are requir- 
ed by s. 69 been given. In fact at the pre- 
sent moment even:the Official Assignee 
himself cannot say what the exact dividend 
will be though itis considered that it will 
be about eleven-annas and eight pies or 
something ofthe sort. Mr. Kemp argued 
that his client ought to be included and 
Mr. Adhiya's client excluded; but on the 
true construction of s; 72 of the Act I am 
of opinion thát Mr., Adhiya's client is not 
excluded, for, in my.opinion, there has as 
yet been no valid declaration of any divi- 
dend. As regards the concluding words of 
that section "but he shall not be entitled 
to disturb the distribution of any dividend 
declared before his debt was proved by 
reason that he has not participated therein” 
theonly dividend declared, as I havealready 


said, has been set aside, and, in my opinion, . 
it cannot be said that so far there has been.. 


any valid distribution of any dividend. 
Next I Gome to the question of terms. I 


do not think that Mr. Adhiya's client, even ~ 


though not caught by s. 72, is entitled to 
put other parties to all this expense because: 
his client has not taken the' steps or the 
care which he ought to have taken in these 
insolvency proceedings. Taking first-of all 
the question of a refund, a3 I have said, 
this appears to be a novel case in India and 
1 think the various parties interested were 
entitled to obtain the opinion of the Court 
before they gave:up certain rights and 
certain "payments which the Court had 
. declared they were entitled to. I think, 
therefore, that Mr. Somji's client and’ Mr. 
Bramhandkar's client must be paid their 
costs out of the estate as they represent 
creditors in whose favour dividends were 
declared in full. Mr. Kemp's client must 
also have his costs paid out of the estate. 
If then all these costs come out of the estate, 
the effect will be that they will.be shared 
to a large degree by the other creditors. 
That. is, I think, fair as the mistake is one 
'thathas been made by the Court. To that 
extent I am afraid the creditors must suffer, 
but they may bear in mind that it was by 
the aid of the Court that they have succeed- 
ed in getting a dividend, which as far as 
my experience gées in this Court is unusual- 
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ly large. Mr. Adhiya’s client must, I think, 
pay his own costs. ; 
“Then. as regards the formal order that I 


„have to pass, its precise terms may be con- 
sidered by Counsel, and, if necessary, I will: 


consider any minutes they may bringe in, 
But they must be in respect of both the 
Rules nisi. On the first there must be an 
order on respondents Nos. lto 4 to re pay 
the excess ofthe dividend which has been 


paid to them overand above the amount of : 


dividend which they may be entitled to 
receive in common ,with the other ereditors. 
On the second Rule nisi there must be an 
order that the assets are to be applied first 
in payment of the costs already directed 


-and the proper costs and expenses of the 
‘Official Assignee, and then the balance is to 


be divided, amongst all the creditors in 
proportion to their debts. If some of the 
respondents to the first Rule nisi do not 
pay the amount directed, then there will 
be liberty to apply, 


A. N. A. Rules made absolute. 





RANGOON HIGH COURT. 
SPECIAL SzcoND Civit APPBaL No. 200 
7 OF 1926, < 
April 4, 1927. 
Present:—Mr Justice Mya Bu. 
MAUNG THAN GYAUNG-—A PPELLANT 
versus T 
MA LUN paw AND OTHERS— RESPONDENTS. 
6 ston what pk IRAM of proof— 
co-owner who elaims ti i 
must show that he RU eue the title of 
his co-owners by an overt claim to exclusive owner- 
ship more than twelve years previously. [p. 384, col. 


The mere fact that a co-owner was in 80 - 
sion ofjóint property for moré than 13 RE "Ed 
was working the land and paying revenue onat for 
that period is not sufficient to show that he claimed" 
exclusive ownership of the property especially where 
the other co-owners were living with - him. [ibid.] 


. Mr. Dantra, tor the Appellant. 
. Mr. Ganguli, for the Respondents. 


., SUDGMENT.—The first plaintiff- re- 


spondent, Ma Lun Bew, is the widow of 
MaungSan Hla Baw,deceased,and the sécond 
plaintiffreSpondent, Ma Mai San, is their 
daughter. The appellant, who was the first 
defendant in the Court of first instance 
and the respondents, Nos. 3, 4 and 5,-iwho 
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. were the appellants-co-defendants, are the 
' sons of Maung Myat Tha Dun, deceased, 
. "who and Maung San Hla Baw were brothers, 
being the sons of one Maung Kya Moe by 
. one of his wives. ` 

The plaintiffs sued the defendants for 
partition of the land described in the map 
(Ex. B), and delivery to them of a half 
share thereof, alleging that it originally 
belonged to Maung Kya Moe, and that, 
after Maung Kya Moe’s death, the land fell 
into the handsof Maung Myat Tha Dun and 
Maung San Hla Baw as their share of: the 
inheritance. . : 

According to the plaintiffs, Maung San 
Hla Baw died in 1276, B. E, but the Ist 
defendant-appellant alleged that Maung San 
Hla Baw died about fourteen years before 
the suit. f h y 

The other defendants disclaimed their 
interest in the land, stating that it belonged 
to the first defendant-appellant. 
was, therefore, contested entirely by. the 
latter, who denied that it descended from 
Maung Kya Moe and asserted that it ‘was 
. firstacquired and occupied by his father, 
. Maung Myat Tha Dun, who abandoned it 
after about seven years’ occupation; that, 
therefore, he took over and continued to 
occupy the land and pay revenue on it for 
at least thirteen years; and that the suit 
was barred by limitation. __ 

The trial Court found that the land was 


Ayadaw land, inherited jointly: by the two. 
brothers, Maung Myat Tha Dun and Maung. 


. San Hla Bawfrom U Kya Moe, but held 
that'the suit was barred by limitation. On 
. appeal, the learned District Judge discussed 
the evidence very fully and confirmed the 
learned trial Judge's conclusion that the 
. ‘land was inherited by Maung Myat Tha Dun 
“and Maung San Hla Baw from their father, 
. ‘U Kya: Moe. It is; therefore, quite unneces- 
. „sary torecapitulate evidence on the point, 
beyond mentioning that, sofar as the plaint- 
'iff&'econtention of joint ownership of the 
‘land between Maung Myat Tha Dun and 
“Maung San Hla Baw is concerned, it receives 
very strong support from'tbe first defend- 
ants written statement, para, 3. I may 
at once.say that there is no.evidence to 
establish the allegation that either Maung 
“Myat Tha Dun or Maung San Hla Baw 
ever abandoned the land, and that since it 
js clear that they were joint owners, and 
that there was no abandonment, itis quite 
unimportant to find out whether the land 
. was Bobabaing or Ayadaw. ` 
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On the question of limitation, the burden 


of proving that the appellant’s possession. ' 


was exclusive and adverse to the other co- 
heirs is on him. The land id in his sole 
possession aud, apparently, it has been in 
his sole possession for about thirteen years, | 
He worked the land and paid revenue on it 
for that period. The mere payment of 


"revenue, or the entry of the appellant's 


names alone ‘in the Revenue Registers, in 
my opinion,.is not sufficient to show that 
he claimed exclusive ownership in repudia- 
tion of the titleof the co-owners. Accord- 
ing to the ruling in Hari Pru v. Mi Aung 
Kraw Zan (1), a co-owner who claims title 
by adverse possession must show that he 
expressly repudiated the title of his co- 
owners by an overt claim to, exclusive 
ownership more than twelve years previous- 


The plaintiffs were living in the house 
of Maung Myat Tha Dun along with Maung 
Myat Tha Dun's children and apparently 
until the Ist plaintiffs re-marriage and the 
‘second plaintiffs marriage they lived on 
with the defendant-appellant. Therefore, 


..mere occupation by the defendant appellant 


of the land in dispute affords no evidence 
of exclusion of the interest of the others in 
the property. 
As the defendant-appellant. has failed to 
. prove that his possession has been adverse 
for more than twelve years before the suit, 
I hold that the suit is not barred by. limita- 
tion under Art. 144 of the Indian Limitation 


_ Act. ^ 


For these reasons: the judgment and 
deeree of the lower Appellate Court are 
‘upheld and the appeal dismissed with costs, 

ANA, Appeal dismissed. 
123 52 Ind. Oas. 629; 10 L. B. R. 45; 12 B. L. T. 
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rv. 02—HE xecution sale--Absence of formal order con- 
firming sale, effect of—Absence of sale certificate, 
wheihsr affects purchaser's title. 

The absence inthe record of aformal order con- 
firming a Court sale is immaterial where itis clear 
that in substance and in fact the Court did confirm 
the sale. (p. 385, col. 1.] 

A sale certificate is only evidence of title, and the 
want ofa sale certificate does not, therefore, affect 
the purchaser's title. [ibid.] 

Appeal against a decree of the District 
Judge, Noakhali, dated the 3lst March, 
1924, modifying that of the Officiating Sub- 
ordinate Judge, Noakhali, dated the 19th 
August, 1921. 3 

Babus Jatindra Nath Sanyal, Mahendra 
Kumar-Ghose and Sures Chandra Talukdar, 
for the Appellants. 

Mr. Nurul Huq, for the Respondents. 

Babu Biraj Mohan Majumdar, for the De- 
puty Registrar. 

JUDGMENT. 

Page, J.—This is an appeal from a 
decree of the learned District Judge of 
Noakhali. The plaintiff's suitis to recover 
possession after dispossession of a 4 annas 
share in cartain property. As regards 2 
annas no question arises in this appeal. 
As regards the other two annas, this share 
of the property belonged to one Rupjan, 
who from the geneologieal table would seem 
to be tho second wife of Kala Mian, the 
propositus. The plaintiff claims by a gift 
from her father Hosainuddi. Now, the plaint- 
iffs suit being to recover possession after 
dispossession, she must prove her title to 
the property and also that she, was in 
possession within 12 years before suit. She 
can have no better title in the cireumstances 
ofthis case than her father Hosainuddi. 
Éosainuddi purchased the two annas share 
belonging to Rupjan at an auction sale held 
in execution of a decree which Hosainuddi 
himself had obtained against Rup- 
jan. With respect to this purchase the 
learned Vakil on behalf of the appellant 
contended that Hosainuddi obtained no 
title to the property at the auction-sale be- 
cause there did not appear in the records 
of the sale which took place in January, 
1878, any formal order confirming the sale” 
orany sale certificate. As regards the 
sale certificate, it is well settled that it is no 
more than evidence of title. As regards the 
absence in the record of a formal order 
confirming the sale,it is clear that in sub-- 
stance and infact the Court did confirm 
the sale to Hosainuddi, and the learned Dis- 
trict Judge has found that the sale was in 
substance confirmed, After a lapse of 50 


2d 


RAHEL: KHATON J. AMBUREWNESS4 CaGUBAURANE. 


985 o 
years during which no attempt has been 
made to invalidate the sale, and in the 
circumstances obtaining in this case I am 
not disposed to re-agitatethe question as 
to whether thesalewas confirmed by the 
Courtor not. I am satisfied’ that the find- 
ing of the learned District Judge upon 
this matter is correct and ought to be up- 
bela. : 

Hosainuddi, having obtained possession. 
of thetwo annas share of Rupjan in the 
manner stated, in 1831 made an oral giít 
of this two annas share to the plaintiff—his 
daughter. The learned Vakil on behalf of 
the appellantin a skilful argument has 
contended that the oral gift to the plaintif 
was not duly made in accordance with the 
rules of the Muhammadan Law, because it is 
an essential ingredient in a gift by a 
Muhammadan that seisin should be effected. 
The learned District Judge has found asa 
fact that possession ‘under the oral gift was 
givento the plaintiff; and although the 
form in whieh this possession was taken is 
not free from ambiguity owing to the fact 
that the plaintiff was the holder of a two 
annas share of the property with certain 
other persons who were co sharers under 
ostensible possession of the property, I am 
not disposed in the circumstances of this 
case to disturb the finding of fact arrived 
at by the learned District Judge with effect 
that in fact  pcssession was given to 
and taken by the plaintiff underthe deed 
of gift. i 

In 1898 Hosainuddi superadded to the 
oral gift a kabala in favour of tho plaintif, 
The learned District Judge has held that 
this kobala was in fact confirmatory of 
ibe oral gift and a mode in which the 
father attempted to make it clear that he 
had relinquished his interest in the pro- 
perty in favour of his daughter. It is 
enough to say that inasmuch as the oral 
gift, in my opinion, conformed to the rules 
laid downfor a valid gift under the Mu- 
hammadan Law, the kobala as a document 
of title was of no value and had no effect. 
But the learned Vakil forthe appellant has 
urged that the kobala, ifit amounted toa 
deed of gift, required registration; but, in 
my opinion, it is enough to say that the 
kobala being for property of not more 
than Rs. 50 in value did not require registra- 
tion. ; 
; It was further urged on behalf of the 
appellat that the suit was barred by 
limitation because the plaintif was nof 
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proved to have been in possession within 


-twelve years prior to action brought. The. 


learned District Judge, however, has found 


„as a fact that the plaintiff was in possession’ 


within 12 years prior to the fling of the 


suit ahd thatisa finding which concludes. 


this issue adversely to the appellants. 
` Upon all these considerations, in my 


. Opinion, the -appeal failsand.is dismissed 


with costs. 
Mitter, J.—1 agree. 


ANA, Appeal dismissed 


“RANGOON HIGH COURT. 


_. Larrmrs Parent Aprgan No, 109 ow 1926, 


April 25, 1927, . 
Present :—Mr. Justice Garr and ' 


. Mr. Justice Mya Bu. . 

MG, PO GYI AND ANOTHER—DEFENDANTS 

: —APPELLANTS . f 
versus ` 


MG. MIN DIN—PraiNTIFF—RESPONDENT. 
Evidence Act (I of 1872), s. ?0—Mortgage not duly 

attested —A dmission of execution by mortgagor—V alid- 

ity of mortgage— Transfer of Property Act (IV. of 


` "d882), s. 59. 


Section 70.of the Evidence Act applies only to a 
document which is duly attested, and where a.mort- 
gege-deed is not duly attested, it is invalid and cán- 


` not be given effect to even though its execution is 


admitted by the mortgagor. [p. 387,coll]  . 
Hira Bibi v. Ram Hari Lal (2), followed. 
` Aung Rhi v. Ma Aung Krwa Pru (1), distinguished. 
Letters patent appeal from ‘the judg- 
ment of the High Court in 
Appeal No. 514 of 1925. 
“Mr Ba Han, for the Appellants.’ 
Mr. Tun Aung, for the Respondent. 
JUDGMENT.— On the 19th September, 
1924, the respondent filed this suit ona 
mortgage-deed executed on the 10th March, 
1919, by the defendants-appellants. The 
defendants admitted execution of the deed 


“And raiged certain contentions with which 


we are not now concerned. But in para. 
2 (c) of their written statement they 
&lso said :—' The deed produced by the 
pleintiff not having been executed ac- 
cording to law should not be admitted in 
evidence. " 

` The mortgage-deed itself was attested by 
‘only one witness and so did not comply 
with the provisions of s. 59 0f the Transfer 


‘of Property Act, which has been in force in . 


Upper Burma since the year 1914. : 
Certain issues of fact were framed.and 


kelod and on these the Township Judge. 


mS `d 
. MG bo avt v, Ma MIN BIN. — i 


Uivil Second. 
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found in favour of the plaintiff. Then it 
appears, during the final argument, the 
Pleader for the defendant contended that 
the deed was invalid as a mortgage for 
want of dueattestation. On this the Town- 
ship Judge framed the curiously general 
issue. "Isthe plaintiff entitled to get a 
decree as prayed for in the plaint ?" After 
& short adjournment he heard arguments 


on this issue and finally dismissed the suit - 


on the ground that the deed was invalid as 
a mortgage. 


"On appeal to the' District Court the deci- . 


sion was reversed and the plaintiff obtained 
a decree. The District Judge said :—" It 
appears to methat thelearned Judge has 
overlooked the fact that the mortgage-deed 


. in question has been admitted by the only 


two defendants who remained joined, and 
thus the document does not need proof. 


In sucha c8se imperfect attestation does . 


not arise. " , ' 
` The defendants appealed to this Court 


in Civil Second Appeal No. 514 of 1926.. 


Ouriously enough they did not in their 
grounds of appeal raise the question of the 
invalidity of the mortgage. But this. ques- 


tion was clearly argued and the learned `- 


Judge agreed on it with the Judge of the 
District Court. 
question of the effect of inadequate attesta- 
tion of the mortgage-deed in suit the lower 


Oourts came to.concurrent findings of fact. 


in favour of the respondent—plaintiff Mg. 
Min Din, On the question of attestation 


He said :— Except on the ` ` 


the lower Appellate Court was. clearly : 


right [see the case of Aung Rhi v. Ma Aung 


. Krwa Pru (1)]." 


. The defendants then applied under s. 13 
of the Letters Patent: of this Court for a 
certificate that the case was a fit one. for 
appeal. The learned Judge granted a certi- 
ficate and thisappeal results. 

Substantially the only ground taken is 
that the mortgage-deed was not attested as 
required by 8.5» ofthe Transfer of Pro- 


perty Act and was, therefore, invalid as a . 


mortgage. 


Appellants rely on the case of Hira Bibi ' 


v. Ram Hari Lall (2) which is a very re- 


cent decision of the Privy Council. In. 


D 74 Ind, Cas. 362; I R. 557; .A. I. R. 1924 Rang. 
9. 


(2) 89 Ind. Cas. 659; 5 Pat. 58; 2 O. W. N. 641;6 P. > 


L. 7.575; 23 A. L. J. 815; A. I. R. 1925 P. O. 203; 49 
M. L. J. 240; 42 C. L. J. 148; 27 Bom. L. R. 1144; 22 
L. W. 373; 3 Pat, L. R, 296; 30 C, W. N, 364; (1925 
M:-W. N. 128; 52 I, A, 362 (P,,0.). 2 


) 


H 


2 
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hat case the mortgagor had admitted exe- 
cution of the mortgage but denied its. valid- 


ity. On the evidence it was shown that al- 
though the deed’ purported to, be’ attested . 


by two witnesses those witnesses weré not. 


present when she signed it and did not see 
hersign. It was held both by the High 
Court of Patna and by the Privy Council 
that this was not due attestation of the 


deedas required by s. 59 of the Transfer: 


of Property Aet. This;it may be noted, 
is well-settled law under numerous deci- : 
sions, but the law has beensomewhat modi- ' 
fied by Act XXVII of 1926. 

The High Court held, however, following 
previous decisions, that the :deed was good 

as against the mortgagor because she had 
admitted having signed’ it. This decision 
is published in H ira Bibi v. Ramdhan Lal 
(3) though the name of the defendant as 
there given is somewhat-different. It was 


one of the decisions relied upon in: Aung. 


Rhi's case (1). 


The Privy Council reveraed this decision, . 


Their Lordships held “That section 70 
of the Indian Evidence Act, 1872, applies 
only to à document which is duly ‘attested, 
and that as the mortgage deed was not at- 
tested within the meaning of s. 59-of the 
Transfer of Property Act, 1882, it was in- 
valid as against her (the mortgagor) i in spite _ 
of her admission.” 
* That decisionis sufficient to conclude the 
present case and to show that the judg- 
ments of the Distriet Court and,of this 
Oourt were wrong and.must be reversed. 
Here it "may be noted that Aung Eh, 
case (1) is notreally an authority for the 
decision under appeal. What was held in 
that case was “that where the executant of 
an instrument admits its execution ib is 
nof necessary to prove due attestation of 
the same.” That isa very different thing 
from ‘the -proposition that admission by the - 


executant of execution is ‘sufficient to ` vali- . 


datea mortgage-deed which has not been 
duly attested as required by s. 59 of the 
Transfer of Property Aot, which is in effect 
the proposition upheld in the judgment 
under appeal. It may be added that the rul- 
ing in. Aung Rhi's case (1) was obiter, since 
the judgment shows that the learned J udge 
had found that the deedi in question had, in 
fact, been duly attested. 

We allow thisappeal,setaside the Sade: 


(3) 62 Ind. Cas. 540; 6 P. L: J. 465; 2. P. T. 752; 
(1922) Pat..42; aU, P, L.R. aa A LR, Tioga * 


o - 
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ments and decrees of the District Court 
‘and of this Court, and restoré the judgment 
and decree of the Township-Court. The. 
respondent, will also pay the costs of the ap- 
pellants i in all three appeals. 
TAN. A. € Appen allowed . 
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^ CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OIVIL J URISDIOTION. 
No. 47 or 1927. wie 
July 5, 1927. 

Present:—Sir George Olaus Rankin, Kr, 

-Ohief Justice, and Mr. Justice Mitter. 

JOHURMULL BHUTRA—ArPELLANT 

versus 

..KEDARNATH BHUTRA— RESPONDENT. 


Counsel—Authority to-compromise—Terms settled 
4n corridor of Court or Bar Libr ary—Compromise, 
whether | valid—Coram judice —Compromise of 
collateral maitters—Severance of valid and invalid 
terms—FPartition suit—Appointment of Receiver to 
debutter property—Collateral matter—Attorney and 
client—Appointment of attorneys of parties as 
Receivers, whether proper. 

A compromise entered’ into by the Counsel in a. 
suit and assented to by them in the presence of the 
Court is not invalid as being a compromise made 
out of Court by reason of the fact that the terms of 
the compromise were settled by them in the corridor 
of the Court or the Bar-Library. [p. 389, col. 2.] 

Green v. Crockett (2) and Askaran Choutmal v. E. I. 
Ry., Co. (3), distinguished. 

The authority of Counsel to compromise 'a'suit 
coram judice in-Court is limited to matters involved 
inthe suit and it.does not extend to collateral 
matters. lf a bargainis to be made so as to bind a 
client upon collateral inatters, then Counsel should 
take care to get express authority from his client. [p. 
‘390, col. 1.] 

- The appointment of a Receiver of property: which 
is debutter is a matter, collateral to & partition suit 
and not within the scope ofthe general authority of 
the Counselin the partition suit. [ibid.] 

The appointment of the attorneys of the parties to 
&suitas Receivers and Commissioners in the suit, 
though agreed to by their respective Counsel, being 
an arrangement which interrupts the relationship 
of attorney and client, should not be enforeql upon 
“the parties if they object to such appointment. [p. 
391, col. 1.] 

It is the over-riding power and duty of the Court - 
to make a proper order for the conduct of its own 
business. [p. 391, col. 2.] : 

Neale v. Gordon. Lennoz (4), applied. 


Appeal from an order of Mr. Justice | 
Buckland, dated the 2nd March, 1997, . 
in the exercise of Ordinary Original Civil 
Jurisdiction. ' : 

The facts appear from ` the. judgment of . 
. the Chief Justice. 

Messrs. S. N. Banerjea: (Sr), N.N. Bose and 
Dr S. K. Eua for the xA ppeants nee 


. c, 88. 


“the. Respondent. ‘ 
. 2, . JUDGMENT. I 
' . Rankin, C. J.—This is an application 
-brought on. 22nd day of February, 1927, to 
. Bet aside a consent decree passed in a parti- 
tion suit on the 24th of January, 1927. The 
suit was brought by the infant plaintiff 
Kedarnath Bhutra by his mother as next 
friónd. The defendant Johurmull Bhutra 
is the brother of the plaintiffs deceased 
father Hira Lal and the general character 
. of this suit was that the plaintiff claimed that 
Since the death of his fathér Hira Lal and 
indeed before, the defendant had been in 
occupation and enjoyment of properties 
. which had been joint between tha two 
brothers. 
before Hira Lai's death. the brothers had 
separated and that-there had been no ‘actual 
. division of the ijmali property. 
It may be mentioned that in the year 1900 
. Hira.L3land the defendant had executed 
& déed-oftrust whereby a certain property 
at Lilooah had been conveyed to the trugteos 
en-behalf of a certain deity. So far as can 


Messrs. N. N. Sircar and Sudhir Roy, for 


be ascertained the trustees at the relevant 


time were the defendant, the plaintiff's 
mother and third person. 

— The suit having. been brought in May, 
1995, a written statement was putin by the 
defendant and in that written..statement it 
-İs ‘necessary to notice that the defendant 
set-up the debutter deed. He setup that 
there was an agreement to take lease of 
certain prem‘ses No. 7, Bysack Lane, which 
premises should be includedin the joint 


that as the senior male meniber of the 
. family he had been realising rents of the 

-joint estate He stated that he had always 
been’ ready and willing to render proper 
accounts and. to make over the plaintiff's 
-share te tho plaintiff on’ getting proper 
‘discharge. Among other matters the de- 
fendant stated thathe had never objected 
to an amicable partition of the joint estate, 
that the present suit was unnecessary and 
that he left it to the judgment of the Court 
asto whether a separation’ was to the benefit 
` of the infant plaintiff or not. > | 

That.written statement was filed in June, 
1925, and in January, 1927,.the case came on 
for hearing. Mr. Langford James was the 
Senior Counsel cn behalf of the plaintiff and 
the defendant’s Senior’ Counsel was Mr, 


Sarkar. It appears that on the date on: 
’ whieh the eage wan on the list, those learned. 


' JOHURMULL BHUÎRA v, REDARNATH BHUTRA. 


It would seem to be‘accurate that’ 


““Vakil, a Mr. Mukherji. 
- property. ‘The defendant admitted also: 


» 
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Counsel entered into negotiations on their 
clients’ behalf, one with the other. They 
appear to have done sọ shortly before th? 


. ease was called on either in the eorridor o 


the Court or in the Bar Library. They appear 
to have reduced to writing certain terms 


‘agsterms upon which they were prepared 


to settle the case. They camein according- 
ly when the case was called on before the 
learned Judge. ‘They explained to him 
that the case was ‘settled. They consented 
before him by the terms of settlement and, 
according to the affidavit of one witness, the — 
learned Senior Counsel for the defendant 
stated that he was settling the matter on his 
own responsibility. 

Tha actual order of the consent decree 


. which was passed on the 24thof January ' 


recites that “this Court being of opinion 
that it would be for the benefit of the infant 
plaintiff that the following decree should 
be made, it is declared with the consent of 
the parties by their respective Advocates 
that the said terms ought to be carried .out 


‘and the same are ordered -and decreed 
-aecordingly" and it proceeds thereafter in 


terms of the compromise 

Now, the defendant it would seem was 
extremely dissatisfied -with the settlement . 
which had been made onhis behalf and 


“he launched a motion out of’ which this 


appeal arises on the 22nd day of February, 
1927. It would appear from hisown account . 
that he was determined not to settle the 
case at all and that he was much assisted , 
in, this attitude. by the help əta retired 
I will assume in 
the defendant's favour that when he found 
that the case instead of being fought, was 
settled, he was extremely surprised, this 
form of proceeding not doubtless having 
come to his notice before and I will assume 
also that the same surprise might very well . 


: have affected Mr. Mukherji. 


The facts, however, are that the case 
was a partition suit to which there was no, 
answer at all. The property jointly pos- 


- sessed by the parties was agreed. The 


shares were agreed There was a faint 
suggestion that . because the plaintiff. 
was an infant the defendant might be 
able to resist partition and keep his hold 
upon the property: but there is nothing 
whatever in this point and it was indeed. 
a case in which any lawyer of competent 
experience would say that the sensible 
thing was to get a preliminary decree for. 
accounts, because the defendant's liability 
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to account to a certain extent was admitted. 
There was, therefore, to begin with, nothing 
Ed pen n until accounts were 

80 the suit could not prog 
oe progress very much 

That being the general character of the 
gait, learned Gounsel on either side agreed 
upon the terms of settlement which I 
shall. have to refer to in detail These 
terms settled the shares of the parties. 
They settled the joint estate. 
agreed that the garden-house at.Lilooah 
was debutier property. ‘Accounts were 
agreed upon to be taken by the master and 
then the terms went on to appoint the 
Plaintiff's attorney and the defendant's 
attorney Receivers of the joint estate 
without security and of the debutter property 
without security on a remuneration of five 
per cent. on the gross realisation, but the 


Receivers were not to charge any commission - 


on the debutter property. The. same two 
gentlemen were appointed Commissioners 
of partition on the usual remuneration and 
a common form order was made as to costs. 

Now, the contention on the part of the 
defendant who seeks to set aside this 
settlement is that the agreement by Counsel 
was unauthorized because it was an agree- 
ment made out of Court and he has relied 
upon the circumstance that instead of the 
negotiations between learned Counsel waiting 
to begin after the case had been called on 
for hearing and being continued while the 
Judge was sitting, what took place was 
thah prior to the case being called on this 
matter was settled more conveniehtly in the 
corridor of the Court or in the Bar-Library 
by learned Counsel. The contention is that 
notwithstanding that, having réduced their 
agreement into writing, they came before the 
Court and assented coram, judice to these 
terms as the terms which they had prepared 
for that purpose, and notwithstanding that 
it was their duty (which they in fact appear 
to have discharged) to explain to the Court 
that these terms were for the benefit of the 


infant and to satisfy the Court to that effect. 


before these terms could be binding, the 
compromise was invalid as being a com- 
- promise made out of Court. > = 


As usual, these contentions are based 
on decided cases which very commonly have 
nothing to do with similar facts. There is 


a passage in Mathews v. Munster (1) in 


(1) (1888) 20 Q B.D. 141; 57 .B. 49; ; 
922/36 W. B. 175; 42 4.0.20 BN BE 


fozunuUkn BHUTRA 9; REDsRNATA BAUTRA, 


They: 


380 


which Lord Esher says that ths duty.of 
Counsel is to ae: for his olient in Oours and 
to advise him out of Court. Tere is the 
case of Green v. Crockett (2) where & 
suit was adjourned and the two Soli- 
eitors on either side instructed their 
leading Counsel to try to, settle it. The 
Counsel met in the Chamber of one of them 
and drew up minutes of a consent decree. 
In that ease the client on the one side, 
hearingof the arrangement, objected. There- 
upon, the other party put ina pelition and 
asked to have a decree upon the basis of the 
terms to which the other party was object- 
ing. It was held in these circumstances, 
there being nojagreement coram judice 
at-all, that the agreement was not binding 
between the parties. There is a- further 
case where the attorney on one side met 
Qounsel on the other side in the street and 
it was held that the authority of Counsel did 
not extend to such a case as that. But 
there is no authority which at all suggests 
that the proceeding which was adopted in 
the present case is outside. the authority of 
Counsel. It does not vitiate the consent 
made to the Court and in the presence of the 
Court that Counsel on either aside have 
considered the matter in the corridor or in 
the Bar Library. b s 

The case of Askaran Choulmal v. E. I. Ry., 
Co. (3) decided by Mr. Justice Page is again 
clearly distinguishable on the facts. A suit 
had been on the list for hearing on the 11th 
of November, 1924, but was adjourned by 
consent. On the 20th or 1st of November 
there was a meeting apparently in the Bar 
Library. A settlement was arrived at and 
on the 24th of November the defendant 
objected to the settlement. Ono the 25th of 
November this objection was mentioned in 
Gourt and on the 3rd of December the 
plaintiff launched a motion for the record- 
ing of thesettlement. That is a case where 
one side inspite of the objection of the other 
was asking the Court for the first time to 
pass a decree ia accordance withethe com- 
promise. Itis not & case which was ever: 
settled in Court coram judice 

In my judgment, therefore, on this point 
the judgment of the learned Judge is quite 
correct and should not be disturbed. “This 
point was the only point taken at the 
hearing of this motion before Mr. Justice 


(2) (1865) 31 L. J. Ch. 606; 12 L. T. 749; 13 Wo 


1052; 146 K. R. 713. 
3) 88 Ind. Cas. 413; 52 C, 366; 29 C. W. N. 566; A. 


] R. 1923 Oal. 695. ub 
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‘points.were contained. The main effort of 
‘the petition and: the affidavits filed on 
behalf of the defendant wasto make out 


* that he had put aspecial restriction upon 
' the authority of his Counsel, that his Coun- 


sel had shown signs at consultation of being 
-disposed to settle the case and that 
definitely refused in substance the 
very settlement which his Counsel after- 
‘wards put forward. Mr. Chaudhuri who was 
‘in charge of the defendant's case before thé 


learned Judge very wisely refrained from: 


putting forward this part of the ease at all, 
and it is not mentioned in the learned 
Judge's judgment. I have no doubt that 
the Iéarned Counsel tock this somewhat 


“noticeable action for the very good reason 


that he came to the conclusion that a perusal 


` of the affidavits would satisfy the Court that 


that contention was untrue and I hold it to 
be entirely: and somewhat palpably untrue 
that any such restriction was put by the 
defendant-upon the authority.of bis Senior 


* Counsel.’ 


In this ' Court, however, we have been 


- asked to entertain various objections and 


to’ two of them only will I refer. The 


: authority of Counsel to compromise a suit 
coram judice in Oourt is limited to matters. 
~ involved in the. suit and it does not extend 
to collateral matters. lf a bargain is to be 


made so as to bind a client upon collateral 


' matters then learned. Counselshould take 
“Gare to get express: authority from’ his 


client. The frame of this suit is a parti- 
tion suit. It is true that in the plaint 
the Lilooah property was put forward as 


`- an item in the jointestate to be partition- 


‘ed. In the written statement is set up 


the-deed of trust by Hira Lal and the 
defendant making - it debutter, and 
in the terms of settlement it is agreed that 
the property is debutter. The question 
arises Whether to appoint a Receiver of 


“the debulter property was a matter within 
the scope of this partition suit or was a’ 


matter merely collateral to the suit. I 
have the greatest difficulty in understand- 


' ing why Receiver should have been ap- 


pointed: of this debutter property at all 
and I am quite clear thst it is a matter 
collateral to the suit and not within the 


‘scope ofthe general authority of learned - 
Counsel engaged in this particular parti- 
‘tion suit. That being so, it seems tome - 
that that part of the terms of compromise 


_ >. SORURMULDE BHDTRAY, REDARNATH BHUTEA, ^. [104 I. Q. 1927) 
. Buckland. It’ is true that in the affidavits - 
^ ^" 'before him other points or materials for other 


was, asa matter of law, outside the author- 
ity of learned Counsel and that in this res- 
pect and on this particular point the learn- 
ed Counsel was under a misconception as to 
the reach of his general authority. 

I do not think that we.need consider 
what the effect of the inclusion of this 
part of the bargain in the decree would 
be in law. As a matter of fact, learned: 
Counsel did purport to agree to the 2p- 
pointment of these gentlemen as Receivers 
of the debutter property. It may be that 
that is a severable part of the agreement, 
but the Oourt below has made a decree’ to 
carry out this among other terms of the 
compromise and, so far as this term is con- 
cerned, I think that the compromise was 
without authority. The decree must, I 
think, beinterfered with in that particular 
at least and as we have to interfere with the 
decree it is necessary for us to consider 
carefully to what extent we shall interfere 
with this-decree. The question is not mere- 
ly one of-coritract whether this term is sever- 
able or is not severable. The question is a 
question of the Court appointing a Receiver 
—the Court appointing a Commissioner of 
Partition whose award as Commissioner 
will. bea part of the Court's proceeding—a 
part of the machinery by which the case be- 
fore the Court is to be dealt with. The 
Court is being asked for its assistance to use 
the language of Lord.Halsbury in Neale v. 
Gordon Lennox (4). .. NAE 

This introduces a .further consideration 
of some little importance. The defendant 
had employed the firm of attorneys, Messrs. 
Dutt and Sen, -to act-as his attorneys in this 
case on his behalf, and Mr. Susil Sen was a 
partner in that firm. He was a person act- 
ing as attorney for the defendant. He and 
the opposing attorney were appointed Re- 
ceivers of the joint estate and were made 
joint Commissioners of Partition. There is 
objection to appointing these attorneys as 
Receivers. The objection is thatan attorney 
bas a certain duty to his client—to see to 
the rights of the client in the matter of the 
Receiver's charges and, indeed, it may be in 
other matters. In the same way Mr. Susil 
Sen was a person whom the defendant had 
appointed to fight his.case and to advise him 
as regards the matters in suit; and when Mr. 
Susil. Sen is àppointed Commissioner of 
Partitionactingtogetherwith the attorneyon 
the othereide, the defendant willeither have 


(4) (1902) A.0*465; 71 L. J, K; B..939; 8 I, T 
41; 51 W.R, 140; 66 J. P, 757, : 


[104 1, 6. 1927] - 
to get somebody else to act ashis attorney 
on his behalf in mattters which the Com- 
-- missioners have to decide or he will have to 
“go without representation. The question 
is whether an arrangement that interrupts’ 
-the relationship of attorney and client in. 
the manner in which this arrangément does 
is one that should be forced upon the client 
now that the Court is for the frst time made 
aware that the client is objecting. The 
learned Judge who made theconsent decree 
had no reason to suppose that the client was 
objecting. Itisanother question. whether, 
in the circumstances: of this case, it being 
proved that the client has objected at once, 
this Court ought to confine its interference 
with this decree to the mere question of 
the Receivership of the debutter property. 
The learned Judge in his judgment has 
stated that it was intimated: -to him that, 
the plaintiff contended that the defend- 
ant consented to “the settlement. If 
that means that the plaintiff assented to 
the particular terms before the Court, that. 


is contrary to the evidence adduced by thé. 


: plaintiff himself. There is. not only no 


evidence to this effect’ but the evidence is : 


the other way. This, therefore, is a case 


where it may be taken for certain that the . 


defendant was not personally consulted and 
the matters must rest on the exercise by 
the learned Counsel of his general author- 
ity. ‘In myj 
torneys Receivers and Commissioners of 
Partition is a very strong exercise of the 
ganeral authority of Oounsel to settle a.case. 
The interruption of the client's arrange- 
ment as regards 
fundamental that i& would be well if no 
such bargain was even made without the 
express agreement of the client on either 
side. Having regard to this feature, I am 
of opinion that we have jurisdiction to set 
aside, on certain terms, the decree that was 
passed by consent on the 24th of January, 
1927. 

It is quite true that the basis of the ex- 
ercise of discretion in the case of Neale v. 
Gordon Lennox (4) was the fact that the 
plaintiff in that case had expressly stipulat- 
ed that no settlement should be made with- 
- out the withdrawal of the imputationa made 
against her. The element of special restric- 
tion is not, as I hold, present in this case. 


But I do not think that takes the case ouv f 


ofthe doctrine of Neale v. Gordon Lennox (4). 
Even where there is a special restriction, 


unless it be communicated to the other side, . 


4 
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udgment to make the two at-. 


his defence is so direct and : 


Pere ee ee agi 
the party will ordinarily. be bound. It id 
the over-riding power and duty ofthe Court 
to make a proper order for the conduct of 
its own business which is the groundof the 
doctrine laid down by the House of Lords 
in that case; and although I do not say that 
the present case is so strong a case as Neale 
'v. Gordon. Lennox (4),ithaving been brought 
to the notica of the Court that the client ob- 
-jects, that he was not consulted on these par- 
ticular terms, that part of the agreement is 
‘outside the general authority which is limit- 
ed to the suit, and those other parts have the 
effect of making the. attorney a Receiver 
and Commissioner, that is enough to justify 
us in saying that we will set aside the 
decree. It is quite right, however, that the < 
decree should be set aside on terms as to 
costs. Thedefendant must pay all the costs 
thrown away onthe 24th of January, 1927, 
and he must pay all costs of the plaintiff 
before Mr. Justice Buckland and in this. 
Court. f B : 
Mitter, J.—I agree. 
A N.A., : 


1 


Appeal allowed. | 


‘SIND JUDICIAL COMMIS- 
- . SIONER'S COURT. 
First Orvin Appzat No. 83 or 1926. .. 

' April 27, 1927. | : 
Present:—Mr. Rupchand Bilaram, A. J. O., 
and Mr. Lobo, A. J. C. 
VALIRAM AND ANOTSER—APPELLANTS 

r versus "ET os 
KARACHI BANK AND OTH£RS— 
- REJFONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XX XIV— 
Court Fees Act (VII of 1870), Sch. I, Art. 1—Mortgage 
decree—Appeal by unsuccessful defendant—Court-fees 
—Interest and costs, whether should be valued. 

- Where an unsuccessful defendant appeals against 
& preliminary mortgage decree, the subject-matter in 
dispute in such an appeal isnot merely the amount 
claimed in the-suit but the amount awarded by the 
decree inclusive of the interest which is to accrue 
due up to the date fixed for redemption and the Court- 
fees are payable accordingly under the provision of 
Art. 1 of Sch. I of the Court Fees Act. [p. 292, col. 2.] 

Sundar Koer v. Rai Sham :Krishen (1), relied upon. 
` Vithal Hari Athavle v. Govint Vasudeo (2) and 
Baldeo Singh v. Kalka Prasad (1), distinguished. 

Raghbir Prasad v. Shanker Bux Singh (8), dissented 


om. 
No Court-fees are payable.on costs awarded by 


Court. [p. 393, col. 1.) 
Que@re.—Whether same rules apply in the case of 


-appeal by an unsuccessful plaintif, [tbid] | 


|) 
a: `. Appeal against thé judgment and decree 


*i.' ofthe First Class Sub-J udge, Hyderabad 


' (Sind). dated the 24th June, 1926. : 
^os Mr. T: G. Elphinston, for the Appellants. 
-` "Mr: Kimatrai Bhojraj, Amicus Curie. ` 
- JUBGMENT.—Theonly question with 
‘which we are at present concerned is as to 
‘the proper Court-fee payable by an unsuc- 
. , cessful defendant on a memorandum .of 
“appeal challenging the validity of the whole 
of the preliminary mor'gage- decree passed 
‘against him under O.. XXXIV, r. 4, cl. (2), 
Civil Procedure Code. : i 
© Thedecree in the present suit provides 
that the mortgagor should pay the sum of 
Rs. 14,300 as principal, Rs. 426-14-0 as 
interest. up to the date of the suit and 
Rs. 7,989-7-1 ‘as interest from the. date of 
' thé suit up-tothe date fixed for redemp- 
tion. ` f ; k 
. The appellants are the purchasers from 
' the mortgagors subsequent .to the alleged 
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against the preliminary mortgage decree. . - 


So far as that case is concerned the subject- 
matter in dispute in the appeal is, in our 
‘opinion, not merely the amount claimed in. ` 
the suit but the amount awarded by the 
: decree. inclusive of the interest which is to 
up to the date fixed for redemp- 


tion.. ` 
. As pointed out by their Lordships of the 
Privy Council in Sundar Koer v. Rai Sham 
Krishen (1), “The scheme and intertion 
of the Transfer of Property Act was that a 
‘general account should be taken once for 
-all,and an aggregate amount be stated in 
. the decree for principal, interest. and costs 


`. due on a fixed day, and that after the expi- . 


ration of that day, if the property should 
.not be redeemed, the matter should paes 
from the domain of contract to that of judg- 
ment, and ihe rights of the : mortgagee 
should thence forth depend, not on the con- 
tents of the'bond, but on the directions in. 


"mortgage, and dispute the validity of the'. the decree." 


mortgage as affecting their rights as pur- 
chasers on'several grounds which it is.not 
necessary to refer toat present. They have 
paid Court-fee on Rs. 14,726-14 0 and have 
refused to pay the Court-fee on the balance 
‘of Rs. 7,989-7-0. : : 

' On their behalf it is contended that no 


‘Court-fee is payable on the amount of in-. 


terest accruing due after the date of the 
institution of the suit,:and that in any-case 
itis not.payable on interest which is allow- 
'ed-by the decree from the date thereof up to 
the date fixed. for redemption. 


Now. there can be no doubt that such an | 


‘appeal falls within the purview.of Art. 1 of 
Sch. I of the Court Fees Act which inter 
- alia ‘declares that the Oourt-fee payable on 
an appeal, not otherwise. provided in the 
Act, shall be an ad valorem fee calculated 
."on the subject-matter in. dispute in such 
.appeal Our attention has not been-drawn 
io any provision in the Court Fees Act 
, which expressly provides for Court-fee pay- 
_cableeon an appeal against a preliminary 


‘mortgage decree for-sale, 


The fee must, therefore, depend on the 


- value of the subject-matter in dispute in 
` “the appeal. . : 

: What is the subject-matter in dispute in 
“such an appeal is a question-which is not 
free from difficulty and is one on which 
there is a. divergence of: opinion. In deal- 
ing with this case, we wish, therefore, to 


- confine ourselves strictly to the ease of an 
.pusuccessful defendant who is “appealing 


a # à F 


. These observations equally apply to the 
. Scheme and intention of O. XXXIV, Civil 

Procedure Code, which has been substituted 
.for the corresponding provisions of the 
: Transfer of Property Act. 

Once a preliminary deeree is framed, the 
decree-holder is entitled to the full amount 
of his decree whether the payment is made, 
to him on. that very day immediately after 

-the passing of ‘the decree or at any subse- 
"quent.date within the time allowed. 

Order XXXIV, r. 2, cl. (c) provides that 
.the decree shall direct as follows :— 

“That if the defendant pays into Court 
the amount so due o» a day within six 
months from the date of declaring in Court 
the amount so due to be fixed by the Court, 
the plaintiff shall deliver up to the defend- 
-ant, or to such person as he appoints, all 

. documents in his possession or power relat- 
ing tothe mortgaged property, and shall, 
if so required, re-transfer the property to the 
defendant free from the mortgage and from 
allincumbranees created by the plaintiff.” 
Order XXXIV, r. 4, cl. (1) reads as follows:— 

"In a suit for sale, if the plaintiff succeed S, 
the Court shall passa decree tothe effect 
mentioned in cls. (a), (b) and (c) of r. 2 and 
also directing that, in default of the defend- 
ant paying astherein mentioned, the mort- 

: gaged property ora sufficient part thereof- 
be.sold, ete.” 


(1) 313. A.9; 31 0.150: 11 C. W. N, 94 
J. 100; 9 Bom.-L. R. 301; 17 M, L. J. 42; 
4 A. L, J. 109 (P. 0). 


; 5€. L. 
I. L. T. 75; 
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It iş this liability declared by these two 
clausés which the unsuccessful defendant 
wishes to be relieved of, and the Court fee 
should prima facie be paid on the value of 
that liability, which means the amount 
shown inthe decree inclusive of interest 
up to the date fixed for redemption. 

No Court-fees are charged on costs award- 

ed by the Oourt as they are within the dis- 
cretion of the Court and do not strictly 
come within the purview of the subject- 
matier in disputé between the parties, 
' Our attention has been invited to the case 
of Vithal Hari Athavie v; Govind Vasudeo 
(2), where it was held that:a claim for inter- 
est subsequent to the date of snit was on 
the same basis as a claim for further mesne 
profits and was not liable to payment of 
Court-fee, 

That case is distinguishable from the 
present one, as there the appeal was not 
filed by an unsuccessful defendant but by 
an unsuccessful plaintiff, who had been 
disallowed interest after the date of his suit. 
We may,however, state that with all respect, 
we entertain considerable doubt as to the 
correctness of the dictum of their Lordships, 
even with regard to an appeal, by an unsuc- 
cessful plaintiff. : 

Different rules have been applied by 
different High Courts in &ppeals by the 
unsuccessful plaintiffs vide Gobardhan Das 
v. Narendra Bahadur Singh (3), Percival v. 
Collector of Chittagong (4), Prag v. Bhagwan 
Din (5) which support one view and Kali 
Prasad Singh v. Mathura Prasad (6) and 
the cases collected therein, which support 
another view. : 

We wish to reserve the further considera- 
tion of that question for a future occasion 
when that question is pro perly raised before 
us. 

The only cases of appsals by unsuceassful 
defendants to which our attention has been 
drawn, are the cases of Baldeo Singh v. 
Kalka Prasad (7) and Raghbir Prasad v. 
Shanker Bux Singh (8). In the first Oourt, 
a Divisioa Bench of the Allahabad High 
Oourt held that where the preliminary mort- 


gaga deeree provided for payment of a 
(2) 17 B. 41; 9 Ind. Dec (N. 8) 27. 
(3) 50 Ind. Cas 798; 220. O/ 1; 1 U. P. L. B. (0) 

29 


(1) 30 C. 516 
8) 88 Ind. Cas. 888; A.T. R. 1025 AIL,731; L. R. 6 
A, 457 Civ. 23 A. L J. 853, 47 A. 996. 


(61 77 Ind. Cas. 1054; A. T, R. 1923 Pat. 28; 1 Pat.- 
L. R. 16; 3 P. L. T. 813. : 


(7) 18 Ind. Cas. 363; 35 A. 94; 11 A. L. J. 90. 
(8) 21 Ind. Gas. 723; 36 A. 40; 11 A. D. J. 1018. 
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fixed sum of money dua as prinoipal, and. 
interest including interest payable upto the 
date fixed by the Court far redemption, the 
specified in the decree was the 
subject-matter in dispute and that the 
Court-fee should be paid thereon.. In com- 
ing to that finding their Lordships solely 
confined themselves to the wording of the 
decree of the lower Court and observed at 
page 98* as follows:—: 

"It may be that the deeree is not properly 
drawn up, but we cannot &o behind the 
decree in deciding this matter. It is quite 
clear that as the decree stood it imposed on 
the defendants a liability to pay a sum of 
Rs. 1,321-7.6 on a fixed date and by the 
appeal they sought to setaside that liability, 
An argüment has been strongly pressed 
upon us that in the circumstances of the 
present case the subject-matter of the appeal 
is the same as the subject-matter of the 
Suit, i. e, the value of the plaintiff's claim, 
In our opinion, the decres being as it is, 
there is no force in this contention." 

In the second case which arose out ofa 
suit for foreclosure governed by s. 7, el. (9) 

Fees Act, a Full Bench of the 
Allahabad High Court held that the Court- 
fee was payable not only on the principal 
amount of the mortgage but on the sub- 
sequent interest which had accrued due and 
which wasawarded by the deeree in accord- 
ance with the provisions of the O. XXXIV, 
ci. (c) but observed that in all cases in which 
hy the Court to be 
due at the date of the decree can bs ascer- 
tained by reference to the judgment and the 
decree, it is that amount at which the 
appsal should be valued and that future 
interest should not be taken into account 
or in other words the interest accruing due 
from the date of the judgment appealed 
against, and the date fixed for redemption 
was not liable to paymeat of Court-fee. 

With all respact we are unable to.aecept 
this distinction. If the decree fixes the 
amount of interest due up to the Yate of 
redemption, such interest forms as much 
part of She decree as any other sum awarded 
pointed out above, in 
the event of the decree not being challeng- 
ed, the whole sum is payable to the mort- 
gages even if the property be redeemed 
before the date fixed- by the. decree. No 
distinction can, therefore, be drawn bet- 
ween interest which has accrued. due 
before the date of the decree and whith is 





: .  *Pagesot 35 A—[Ed.] acu 


^r 


v 


EN 


RAE payable by the decree as part of the redemp- 
* -tion money. 


) "We,therefore, hold that the 
appellants are liable to pay additional 


-= ` Qourt-fee on the whole sum of Ra. 7,987-7.0. 
... In the-end we wish to express our thanks 


-to Mr. Kimatrai who has so ably argued 
“the point at issue amicus curie. 
PBA Order accordingly. 


—— 
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"=." Ggconn Oivie ArPsaLs Nos. 213 ano 214 


_ oF 1937. 
‘August 4, 1927. ` 
< Present:—Mr. Justice Pullan. 
_ ASHRAF ALI—DEFSNDANT—APPELLANT 


mt versus i 
' Saiyed SAKHAWAT HUSSAIN AND 
ih OTHERS—PLaINTIFFS—RESPONDENTS 
MOHAMMAD ALI ANDOTAERS—DBEFENDANTS 
—~ RESPONDENTS, NE AES 
. *U. P. Land Revenue Act (III of 1901), $5. 111, 188, 
338 —Under-proprietary plots—Partition—Jurisdiction 
of Revenue Court— Partition proceedings ultra vires 
—Qivil suit, maintainability of—Signature to award, 
éffect of—Limitation Act. (1X of 1908), Sch. I, 


Art. 144—Adverse entry in khewat—Time, when begins . 


to run—Knowledge, necessity of. Eos 

‘A Revenué Court has no power to partition under- 
proprietary plots inasmuch as a co-sharer in an 
under-proprietary holding of specific plots is not a 
co-sharer in the mahal: |p. 395, col. 1.] . 
coe Pathak v.Ram Prasad Pathak (1), ap- 
plied. : . 

* Shankar Bakhsh Singh v. Sardar Singh (2) and Rabi- 
math: Bakhsh Singh v. Ahmad Ali Khan (3), distin- 
guished. j , ` 

The order of a Revenue Court partitioning such 
plots, is, therefore, ultra vires and does not operate as 
a bar under s. 233 of the Land Revenue Act, to the 
institution of a civil suit. [ibid.] 

The mere signature on an award which is ultra 
vires would not amount toan agreement to abide by 
the terms of the award. jibid.] . t - 

An adverse entry in & khewat will not set time 
running against a person .unless he has notice ofthe 
entry. [ibid.]. . : i ax 
Secohd appeal against the judgment and 
decree of the, Second Additional Subordi- 
nate, Judge, Lucknow, dated the 17th March, 
1927, confirming that of the Second Munsif, 
Lucknow, dated the 14th August, 1926. 

“Mr. Gaya Prasad Srivastava, for the 
Appellant. | — as , 

: Mr. Hakimuddin, for the Respondents. 

"SUDGNMENT.—Ihe plaintiffs in this 
'guit.are three persons who professto be 
interested in one way or other with a 1/19th 
Sharein certain property which. belonged 


formerly to one. Jafar Husain. Itis not 
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material for the decision of this. appeal to 
ascertain when Jafar Husain died and 1 
must accept the finding of fact of the 
Courts below that Jafar Husain sold his 
share in this property in the year 1881 to 
Nabi Bakhsh, fatherof plaintiff No. 3 by . 
"means of a registered deed. It appears that 
the heir of Jafar Husain isone Muhammad 
- Ashraf and in 1915 he sold this same share 
to the present appellant in Appeal No 213, 
Ashraf Ali. Ashraf Ali iù his turn sold a 
portion of the property, that is to say, 
field No. 326/1 to the other contesting 
. defendante, . 

The plaintiffs have succeeded in the 
"Qourt below as against defendant No. 1 but 
defendants Nos. 2 and 3 have been found to 
be transferees in good faith and. to be pro- 
tected under s. 4l of the Transfer of Pro- 
perty .Act. The plaintiffs did not act 
promptly on their purchase of 1881, for in 
the khewat of 1885 Jafar Husain's name 
still appears and it was not till 1902 that 
any application was made for mutation. In 
1912 -an application was made by the 
appellant's vender Muhammad Ashraf, or 
on his behalf, for correction of-.the papers, ` 
and Muhammad Ashraf's name was entered 
subsequently instead of any of the plaintiffs. 
It was after this that Muhammad Ashraf? 
sold his share to the appellant in 1915 and 
the appellant immediately made an applica- 
tion for partition in the Revenue Court and 
obtained a partition to which the plaintiff 
No. 3, the ostensible owner of this 
share by. virtue of thè sale-deed, was a 

party. ` 

The first question to be decided is whe- 
ther these proceedings in mutation haye 
the effect.of res judicata in .view -of the 
provisions .of s. 233 of the Land Revenue 
Act. This question has been considered 
by the Court below and has been argued 
aí some length. These parties are not 
proprietors but under proprietors, and the 
partition, although apparently the Revenue 
Court. made no objection to carrying it 
-out, is a partition of plots, nota partition 
ofan under-proprietary mahalas contem- 
plated ins. 111 read with s. 133 of the Land 
Revenue Act, Itistrae that at one time 
the Board of Revenue of this Province 
inclined tothe view that such a partition 
could be made by the Revenue Oourt, but 
the latest authority which has been shown 
to meis Bisheshar Pathak v. Ram Prasad . 
Pathak (1). in which the Senior Member of 


(I) Sel. Dec. No. 2 of 1915. 
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the Board held that à co-sharer in an under- 
proprietary holding of specific pluts is not 
aco-sharer in an under-proprietary mahal 
and it follows from this view, that a parti- 
tion ofthe under-proprietary plots -which 


ean only be carried out on the application ` 


of a co-sharer cannot be made in the 
Revenue Courts. I havebeen shown two 
rulings one of the Judicial Commissioner's 
Court reported as Shankar Bakhsh Singh 
v. Sardar Singh (2) and one of. this Court 
reported in Rabinath Bakhsh Singh v. 
Ahmed Ali Khan (3). but neither of these 
decisions affects thé point at issue as they 
do not deal with the partition of under- 
proprietary plots but of mahals and the 
question for decisionin each case was the 
rights of superior proprietors to enter into 
2 partition with under-proprietors, In my 
opinion, therefore, there is nothing in the 
Actitself or in the rulings which justifies 
a Revenue Court to proceed to the partition 
of under-proprietary plots and I cannot find 
that the plaintiffs’ suit is barred by s. 233 of 
the Revenue Act. f 
Tt has, however, béen argued that even 
if s. 233 does not apply the plaintiffs’ agres- 
‘ment to this partition should operate in 
“Some way against him. If, however, the 
whole proceedings were ulia viresI am 


not prepared to find that a mere signature - 


on an award which isnot binding would 
amount to an ‘agreement 
of the plaintiffs to the appellant’s claim. 
The next pointis that this suit should 
be held to be barred by limitation because 
the plaintiffs should have appeared within 
12 years of the correction of the khewat 
made in the year 1912. But there is no 
proof that the plaintiffs had notice of that 
correction and failing such proofI cannot 
find that the suit was barred by limitation. 
. It. was filed within 12 years of the 


-| „transfer in favour of the appellant in 


1915. ` 
. Inmy opinion, the most important point: 
raised is that in any case theappellant is a 
. bona fide transferee for value and should 
he protected by s, 4l of the Transfer . of 
Property Act. The lower Court hag 
already conceded this much to the second 
and third defendants who are purchasers 
irom the first defendant and although thia 
finding is justified on another ground, 
that the number which they purchased, 


2) IL O. QC. 252, . t 
3) 101 Ind, Cas, 870; 4 0, W, N. 394; A. I. R. 1927 
O udh 186, 


ASHRAF ALI V. BAKHAWAT HUSSAIN, d 


on the part ` 


308 . 
namely, 326, was not included in the plaint ' 
and never has been included in the plaint, 
because. the application for amendment 
was disallowed, he has also found that th ey 
are protected by s. 41, The only differnce 
between the position of defendant Nos, “and 
3 and defendant No. ł lies in the proceed- . 
jngsof1915. I fully agree that these proceeds 
ings are sufficient to establish their cage. 
It is admitted that defendant No.1 was in 
possession of. the -field which he sold tq 
them ; that hespent a largé sum of money 
of the property that his name was entered 
in the khewat and that he obtained parti- 
tion of the plots in proceedings of the year 
1915 in which the ` only possible claimants 
to the property were also parties, I carry 


„this further and apply the . principle also 


to defendant No. 1. Defendant No. 1 wae 
bound to make reasonable inquiries ae to 
his vendor's title. He could undoubtedly 
examine the Revenue Records, he could 
ascertain the fact of possession and lie 


‘could search the registration offices. In 


this case he may not have seen the. regis- 
tered document of 1881 but even if he did 
he might have been allowed to disregard 
itin view of the fact thatin 1885 the 
alleged vendor was recorded as being the 
owner of this share by the Revenue Authori- 


ties. He would then be able to see that there ` 


had been no application for mutation for 
over 20 years and he could also find that 
when mutation was effected in 1902 the 
entry was corrected in 1912 - without any 
objection on behalfof the alleged owners 
of the property. There is no question that 
his vendor wasin possession of the pro- 
perty which he purchased for cash and 
there is no suggestion that'he acted in bad 
faith: : 

Under these circumstances I am prepared 
to hold that the appellantin Appeal No. 213, 
Asharaf Ali, purchased this property in 


. good faith and for value from the ogtensi- 


ble owner of the property after taking 
reasonable care to ascertain that the trans- 


_feror had power to make the transfer. On 


this account I allow this appeal with. costs, 
set aside the decree of the lower Courts 
and order that the plaintiffs’ suit be dis- 
missed with costs. ` Pang 
In the other. Appeal No. 214 which I 
heard along with this I have already given 
sufficient reasons for dismissing the appeal 
broughtby the plaintiffs, All that I | have 
said in favour of the appellantin .No. 213 
applies @ fortieri to the respondents in 


t b 


Py 


Es No, 214. T ‘therefore, dismiss this appeal 
_’ with costs., 5 an ` MG 
A.N. 4. Appeal dismissed. 


— MÀ 


MADRAS HIGH COURT. 
Cryin Appaats Nos. 318 AND 337 oF 1925. 
v . January 27,1927. 
Present :—Sir Victor Murray Coutts- 
Trotter, KT, Chief Justice, and 
Mr. Justice Srinivasa Iyengar. 

. In APPEAL No, 318 or 1925. f 
ABAAYAMBAL AMMAL —APPELLANT 
s Versus 

T. K. RAJARATNA IYER alias BAPU 
' RAJU AND OTBERS— RESPONDENTS, 
- IN Aprea No. 337 oF 1925. 
` RAMALINGA IYER AND ANOTHER— 
. Derenpants Nos. 4 ANDD—APPELLANTS | 


y : versus l 

T. K. RAJARATNA IYER AND. OTHERS— 
: PLAINTIFF AND Derenpants Nos. 1 AND 2—. 
RESPONDENTS. | 


‘Hindi Law— 
. validity of. : 2 
"^ + A Hindü widow about 12 years of age took. her 
“own brother in adoption. In a suit to set aside the 
adoption more than 30-yéars after its date, it was 
. found that the adoption was practically acquiesced 
in ‘and treated as valid from that time and -every 
< near relative and every body concerned had: agreed - 
in treating the adoption ae valid, and there was no- 

. thing to show that the girl when making the adoption 
was hot qualified: to do the act or that’ she ‘was not 
capable of forming an opinion with iregatd%to the 

intended act on her own interests: d 

Held, thatthe adoption was valid. g Ex 

. Appeals against the decree of the District - 
Court, West Tanjore; in the Original?28uit 
No. 19 of 1923 (Original Suit" No. 44 of 
1920, Sub-Court, ‘fanjore). ee Pore. 
- Messrs. K. S~- Krishnaswami Tyengar and 
T.M. Krishnaswami [yer, forthe Appel- 
- lante. E ose a KAN 

Messrs. S. Varadachaviar > and K, 
~ Bashyam lyengar, for the Respondents. 
-JUDGMENT.—The appeal ^is by the 
‘4th and 5th defendants and the only point 
for determination is as regards the validity 
of the adoption of the plaintiff's father by 
the lst defandant/ to her husband in the 
year 1884. The fact “that there was an 
: adoption and that the requisite ceremonies 
“were performed has not been questioned and 
the only ground on which, the validity of 
|. the adoption has been sought to be- attack- 
: ed in appeal is that at ihe time of the 


Na 
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adoption, the Ist defendant was only 
about 124 years, and, therefore, not capable 


. of forming.& proper judgment. about the 


act of adoption: with regard to her own 
interests and the estate, On the' evidenca 
adduced before the learned Judge in the 
Court below, lis has come to the. conclusion 
that she was a person fairly well-educated : 
even at that time and capable of forming 


“an opinion with régard to the intended act 


on her own interests and with regard fo her 
husband's estate. The adoption has been 
practically acquiesced in and,treated as ' 
valid from that time and every near relation 
andevery body concerned has agreed in 


treating the adoption as valid. There has 


been no evidencelet in on behalf of the 
appellants to show that the girl when mak- 
ing the adoption was not qualified to do 
the act. Especial having regard to the 
circumstance that the adoption comes to be 
questioned afterso many years, it is im- 
possible to. expect’ anything more than the 
kind of evidence that has been let in on 


' behalf of the plaintiff. It is well-known 


that girls of 12, at least many of them are 
precocious and having regard to the- evi- 
dence adduced, it isimpossible to say that 
it has not been satisfactorily established 
that the girl was capable of iaking the boy 
in adoption. Aa regards the boy himself 
"that was taken in adoption it was her youn- 
ger brother and the evidence is that he was 
chosen by the girl herself. We are not 
satisfied that the conclusion arrived.at by 
the learned Judge in this case was wrong. 
Sonte other question has been raised with 
regatd to certain items of immoveable pro- 
periy which have been decreed to be deli- 
vered possession of by défendants Nos. 4 
and 5. The decree passed making all the 
defendants liable for all the mesne profits 
of. the estate is clearly wrong and the 
several defendants should have been made 
liable for such profits in réspect: only of the 
items of property intheir respective posses- 
‘gion: The decree, therefore, with regard to . 
the profits is set aside and thelower Court 
will be directed to enquire. with respect, to 
several itemsof property in the possession of 
the respective defendants and. make decrees 
for mesne profits only against such defend- 
ants and in respect of such properties. lf 
is now stated that some of the items of 


.propérty in the possession of defendants 


Nos. 4and 5 have been obtained by them 
in exchange for certain items of property 
which belonged to them originally. and 


A 
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which ara now in the possession either of 
the plaintiff >r ofthe lst defendant. The 
lower Oourt willalso enquire whether that 
was so, and if it should so find, it will 
order delivery of the items of property in 
the possession of defendants Nos. 4 and 5 
only on the plaintiff delivering over to 
defendants Nos. 4 and 5 any such items, if 
in his possession. Theappellants will pay 
the costs of the 1st respondent, 
V. N. Y. ' ` Decree modified, 


LAHORE HIGH COURT. 
First Givin Appeal: No 515 or 1924. 
June 28, 1427. 
Present:—Mr. Justice, Broadway, Acting 
Chief Justica and .Mr. Justica Bhide. 

NA¥IS-UD-DIN. sov AND Legit BER 


or WAHID UD-DIN prcsisep AND oTHERS— : 


OGGUPANCY,TENANTS— ÜBJEGrORS—APPELLANTS 
~ vVerSUs 
Tae SESRETARY cr STATE rog 
INDIA in COUNCIL 7nRovog THE COLLECT- 
or oF GURGAON anp YAKUB ALI Occe- 
PANCY TENANT— OBJEOTOrR— Pro Forma 
. RESPONDENTS. . 

Lind Acquisition, Act (I of 1894), ss. 18, 54— 
Application to Collector for reference time-barred— 
Reference, rejection of, by District Judge— Appeal, 
com »etency of—Computation of time for applying for 
reference—Exclusion of time requisite for obtaining 
copies--Limitation Act (IX of 1908), s. 12. 

No appeal lies under s, 54 ofthe Land Acquisition 
Act from an order of a District Judge rejecting a 
reference unders.18 of the Act on the groünd that 
the application to the Collector was time-barred 
under sub-s (2), cl. (a) ofthat section. |p. 398, col. 
1 


Ghulam Muhyuddin v. Secretary of State for India 
(1), followed. 

Sattion 12 of ths Limitation Act does not apply 
in computing the period of limitation prescribed for 
an application under s. 18 (1) of the Land Acquisition 
Aet and; therefore, the time requisite fcr obtaining 


a copy of the award ennot be deducted in com-. 
om ths periods laid down by s (18) (2) of the Act. | 


ibid.| 
Bhigwan Das v. Collector of Lahore (3), 
lowed. 
H. N Burjorjee v. Sp2cial Collector of Rangoon (4), 
distinguished. : 
irat appeal from an order of the Dis- 
trict Judge, Hissar, dated the 20th Novem- 
. ber, 1923 . : 
Mr. Nanwa Nal, for the Anpellants, 
Measrs. C. H. Carden Noad, Government 
Advocate and J. N, Bhandari, for the Ras- 


pondents, > 
JUDGMENT. 


fol- 


Broadway,.J.—(June 27, 192%)—. 


Th» Government acquired certain land 
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for the -purpose of building a grain 
mandi. The land belonged to Rai 
Makhan Lal bat was in the 
occupancy tenancy of certain other in- 


dividuals. The Collector made an award 


on the 2uth of November, 1922. Makban 
Lal and certain of his occupancy tenants 
filed objections to thataward on the Yth of 
January, 1923, and an order of reference to 
the District Court was accordingly made. 
On the 2ad of February, 1923,the remaining 
occupancy tenants applied to the Collector 
asking that the question of what should be 
awarded to them should also be referred to 
the District Court. The Collector made a 
reference. At the hearing before the Dis- : 
trict Court an objection was taken to the 

competency of this last referenee on the 

ground that the application to the Collector 

was made after the prescribed period of 

limitation and that, therefore, the District 

Court had no power to vary the award of the 

Collector. It was discovered that of these 

latter objectors the application so-far as 

it related to one Yakub Ali was withip 

time while the gua the remainder it was 

barred. Yakub Ali was accordingly given a 

slightly enhanced amount while the refer- 

ence gud the others was dismissed as bar- 

red by time: : 

Against this order dismissing their ap- 
plication Wahid-nd-Din and others have 
come up to this Court through Mr. Nanwa 
Malin appealand the first point for deci. 
sion is whether or not the reference waa 
barred by time. That it was made.after the. 
prescribed six weeks cannot be denied. It 
has been urged by Mr. Nanwa Mal that the. 
provisions ofs. 12 (4) ofthe Limitation Act 
apply to such awards and that, therefore, 
the application made was within time. It 
appears that there is a copy of the award on ` 
the record whieh was applied for on the 
ZIst of December, 1¥22, and was completed . 


on the 11th of January, 1923, and delivered 


on the 16th of January, 1523. The copy, 
however, does not show who was the ap- 
nlicant or to whom the copy was delivered, 
It does not, therfore,afford any real assist- 
ance, llaving regard to the decision in 
Ghulam Mohy ud-Din v Secretary of State 
for india (1), it seems to me that the view 
taken by the learned District Judge was 
correct, It was there held that no arreal 


(1) 24 Ind. Cas, 37M 4B P, R 1944s 


208 p. T. 
1014: 149 P. W.R. 1914, 8 


m 5 E 398 ait 

' ? was competent under s. 54 of the Land Ac- 

^ .Quisition Act from an order of the Divisional 
Court rejecting a reference under.s. 18, on 


. ‘the ground: that the application to the. 


. Oolleétor was time-barred under sub-s; (2), 
‘el. @) of the section. A similar view 
was taken in the Secretary of State for 

: India v. Hakim (2), in which it was clearly 
held that the period of limitation laid down 
ins.18 ofthe Land Acquisition. Act could 


not be extended on the ground of minority.. 


, Further in Bhagwan Das v. Collector of 
Lahore (3) it was specifically held by a Divi- 
sion Bench-of the Chief Court. that “s. 12 
ofthe Limitation Act, 1877, does not apply 
in computing the periods of limitation pres- 
cribed for an application under 8.18 (1) of 

~, the Land Acquisition Act, 1894, and there- 
fore the time requisite for obtaining a copy 


of the award cannot ‘be deducted in com- . 


puting the periods laid down by sub-s. 2 of 
8.18 of that Act.” Mr. Nanwa Mal for the 
appellants, however, drew our attention to a 

- non-reported case H. N. Burjorjee v. Special 

' . Collector of Rangoon (4). This to some ex- 
. tent supports the learned Advocate: But 
after a careful consideration of and with all 


respect to the learned Judge who was‘res- - 


ponsible for that decision, I am unable to 


accept it as an authority against the Divi- - : 
- Bobde, and P. N. Rudra, for the Applicant. . 


` -sion Bench decisions of the Chief Court 
that have already been-cited. In my view, 
the conclusion ‘arrived at 
District Judge was correct and I also con- 
sider that no appeal lay tothis Court from 
the order of the learned District Judge [see 
Hasun Molla v. Tasir-ud-Din (5).] : 
I would, therefore, dismiss this appeal 
with costs. . Uu. 
. Bhide, J.—I concur. QN. 
R.L, 7^ Appeal dismissed; 
(2) 25 Ind. Cas. 448; 64 P. R. 1914; 244 P. L. R. 1914; 
158 P. W. R. 1914. . ^ 
(3) 79 P. R. 1904; 133 P. L. R. 1904. ` 
NC a Ind. Cas. 110; A..I- R. 1926 Rang. 135; 5 Bur. 


Ja. J. 26, ` 
(5) 18 Ind. Cas..925; 39°C. 393. A 





. NAGPUR JUDICIAL COMMIS- 

- |, SEIONER’S COURT. ` ^ 

c. Civiu Revision No. 17-B or 1927. 

Wee . July 11,-1997, f 

Present:—Mr. Kinkhede, A. J. C. 

Musammat AMRITIBAI—Appricant — 

57 «07. PLAINTIFF s 

. versus š * 

AND 

—DeErenpantTs., 

Code (Act V of 


RATANLAL 


, Civil Procedure 1908), 0. XXII, 


^ AMRITIBAT V. RATANTAL, ` 


by the learned - 


OTHERS— NON- ÀPPLIOANTE 


cw 
4 | ; 
REM : 
[104 I. C. 1927] 
rr, I to 4—Limitation Act (IX of 1908), Sch. I, 
Art. 176—Death of party—Rival claimants—A pplica- 
tion by one claimant in time—Revival of suit—Sub- 
sequent application by another claimant out of time, 
whether maintainable— Right to sue’, meaning of— 
Continuance of suit by strangers. ' 
The period of limitation for an application to be 
brought on record as the legal representative of a . 
deceased party begins torun as against rival claim- 
ants from the date of the death of the deceased 
party and each . would get barred by time at the 
expiry of the period of -limitation prescribéd by 
Art. 176 of Sch. Tof the Limitation Act. A claimant 
who has not applied in time. cannot be allowed to 


‘continue a suit on an application made after the 


expiry of the period of limitation, merely because 
his rival claimant has applied in time and the suit 
has been revived at his instance, [p. 399, col. 1.] 
Narayan v. Amrita (1), distinguished 
The expression ‘right to sue’ in O. XXII, rr.1104 


-of the Civil Procedure Code means the right to bring 


a suit asserting a right to the same relief which 
the.deceased plaintiff asserted atthe time of his 
death. [p. 899, col. 2]  _ ' 

Jf the plaintiff who instituted the suit or who has 


` been allowed to continue it, is ultimately found to 


have no right of suit, he will suffer the consequences; 


, but. it will not be legal to deprive him of the conduct 
-of that suit and allow astranger to continue it. 


[ibid] 


Appeal against an order of the First : 
Class Subordinate Judge, No. 1, Akola, 
dated the 13th December, 1926, in Civil 
Suit No. 18 of 1924. ; 

Sir B. K. Bose, Messrs. V. Bose, M. R, 


. Mr. A. V. Khare, for the Non-Applicant. 


ORDER,—The suit out of which this ` 
petition for revision arises was filed by one : 
Murlidhar agáinst the present non-appli- 


' cants Nds. 2 to 4 for possession of property 


on the ground that he succeeded to itas the . 
reversioner after the death of a limited | 
owner. Murlidhar died on 25th February, - 
1926, during the pendency of the suit. The 
present applicant, Musammat Amritibai, 
claiming to be his sole legal representative 
in her capacity of a widow applied on 7th 
April,1926 to be brought on. record as 
Such.. The Court thereupon made an order 


` dated the 26th April, 1976, substituting her - 
`~ name as the sole legal representative of the 


deceased plaintiff and proceeded with the 
suit at herinstance. While the suit was 


` thus going on the: present non-applicant 


No. 1, Ratanlal, moved the Court to bring: 
-his name on record as the sole plaintiff 
urging that he acquired the interest. of the 
deceased Mulidhar by virtue of an oral be- 
‘quest and was,therefore, entitled to continue 
the lis in his own name. The time for this 
application for substitution of names or for 
the setting aside of the-abatement of-thg 


l l A 

[104 I. O. 1827] 
suit had long expired. Musammat Amriti- 
bai naturally -opposed the application of 
Ratanlal butthe learned Additional Dis- 
triet Judge held that the order substituting 
Amritibai as the legal representative of the 
deceased Murlidhar saved the suit from 
abatement and no question of the setting 
aside of any abatement could, therefore, 
arise. In this view of the case the lower 
Court held that Ratanlal’s right to continue 
the suit in his own name as against his 
rival Musammat Amritibai could not be 
questioned, on the ground that it was barred 
by limilation. The applicant Musammat 
Amritibaihas come up in revision against 
the order entertaining the applieation of 
Ratenlal. 

The question whether Murlidhar made 
the alleged oral bequest in favour of Ratan- 
lal is still undecided, as, by an order made 
by this Court, the further enquiry into the 
matter has been stayed. 

It is contended before me on behalf of Am- 
ritibai that even though Ratanlal's right to 
continue thesuit may haveoriginated in the 
alleged oral baquest, he was, like the appli- 
cant Amritibai himself, under an obligatior 
to apply for substitution within 90 days of 
the date of Murlidhar's death, and that con- 
sequently his application dated 4th Septem- 
ber, 1926, was barred by limitation, and that 
the Court below erroneously assumed juris- 
diction, which did not vest in it by law, in 
the matter of entertaining it. I think that 
this contention is correct and ought to pre- 
vail. Asa devolution of interest caueed by 
the death of a party to a pending suit 
affords an opportunity to the heir-at-law to 
claim the right to continue the suit for him- 
self, so it might entitle a legatee also to 
claim the same. In one case right to con- 
tinue the suit passes to the heir by the law 
of inheritance, and in the other it passes 
under the ter.us of the bequest. The right 
thus vests in the one or the other rival 
claimant with effect from the date of the 
death of the deceased party. It, therefore, 
necessarily follows that the limitation must 
begin to run again both the rival claimante, 
and each would get barred by time at the 
expiry of the limitation prescribed by 
Art. 176 of Sch. I of the Limitation Act. 
The contention of the non-applicant, Ratan- 
lal, that he could continue the suit revived, 
as it was, by Musammat Amritibai without 
being required to get his name substituted 
by means of an application made within the 
time prescribed by Art, 176, cannot legally 
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prevail,for the simplereason that proceedings 
initiated by Musammat Amritibai his rival 
could never have been intended by her to 
enure for his benefit. Ratanlal could not say 
thatAmritibai's assertion of the right tosue 
or to continue the suit in her own name;was 
in essence an assertion by himeelf or on his 
behalf. If both of them had ajoint right to 
gue orto continue the suit in their joint 
names, and only one of them had sued or 
applied for substitution under a bona fide 
belief that he or she was or could be the sole 
plaintiff or the sole legal representative, 
then the matter would have assumed a diff- 
erent aspect as held in Narayan v. Amrita 
(1). But here as each has claimed the right 
to continue the suit exclusively to himself 
or herself the case is one of a clear anta- 
gonism between them, and one cannot be ' 
said to represent the other at all in the 
matter of substitution of names. The in- 
evitable result is that for purpose of com- 
puting limitation Ratanlal's application 
dated 4th September, 1926 must be consider- 
ed on its own footing and quite independent- 
ly of the proceedings taken by Amritibai 
in her own interest. 

The expression “the right to sue" means 
the right to bring a suit asserting a right 
to the same relief which the deceased plaint- 
iff asserted at the time of his death .as was 
held in Sarat Chandra Banerjee v. Nani 
Mohan Banerjee (2). It, therefore, follows 
that in the eye of law the position is the 
same, as it might have been, had Musammat 
Amritibai instituted thesuit inherownname 
Ratanlal could not have forced 
himself into the case as the sole plaintiff 
by ousting Amritibai and claiming to con- 
tinue the suit in his own name, as no Court 
could have jurisdiction to order a plaintiff 
who has commenced his suit to vacate in 
favour of an intruder and hand over to him 
the conduct of that suit. If the plaintiff 
who instituted the suit or who has been 
allowed to continue it, is ultimately found 
to have no right of suit, he will suffer the 
consequences; but it will not be legal to 
deprive him of the conduct of that suit and 
allow astranger tocontinue it. In deciding 
to entertain Ratanlal's application the lower 
Court has practically wrested the case off 
the handsof Amritibai against her will and 
showed its readiness to hand over the 
benefit of the lis to a stranger, who has yet 


(1) 65 Ind. Cas. 542; 18 N. L. R. 21; A. I, R. 1928 
Neg 101. 
(2) 3 Ind. Cas. 095; 86 C. 799 at p. 801. 
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' to establish his right of suit based on the 


alleged oral bequest. In doing 80 the Court 
has erroneously assumed a jurisdiction not 


." . vested in iby law, and its order is, there- - 


fore, liable to be set aside. Thé namé of 
Ratanlal if substituted in the meantime 
must be deleted. i ' 

‘Tae revision-is allowed and the case is 
‘remanded to the Court of first instance for- 
disposing of the suit on its own merits as 
- between Musammat Amritibai as the sole 
plaintiff and the nor-applicants’ Nos. 2to4 
as the only parties to the suit. Non-appli- 
cant No. 1, Rataulal, will pay the costs of ° 
this Oourt aud of the lowér Court so far 
they were occasioned by his applieation, 
dated 4th September, 1926, I fix Pleader's 
{ès at Rs. 50 for, each Court. 

AGN, A. Application allowed. - . 





. LAHORE HIGH COURT. 
. Frest Cryin Avpgat No. 2074 or 1994. 
" ` June 17, 1927. ! 
, Present; —Mr. Justice Broadway 
UE and Mr. Justice Bhide. 
LALLU MAL AND ANOTHER—DEFENDA1NTS— 
; 4 — APPELLANTS 


ge. c versus — oe 
‘Fram NANKE MAL ‘KALLAN MALL, 
. THROUGH K 


Yon 


ALLAN, MAL —PLAINTIFPS— ` 
ES - RESPONDENTS. 
Partnership—Suit for dissolution and accounts— 


Appeal—Necessary parties—Appellate Court, “power 


of, to implead necessary parites—Civil Procedure Code 
| (Act V of 1909), O. XLI, r. 20. . . th? ia 
In a suit for dissolution of a partnership and for 
accounts a decree -was passed in favour of the 
plaintiff for a certain amount against. partners A: 
‘and: B and for another amount against partner ‘C. C. 
appealed without impleading A and # as parties: 
‘Held, (1) that A and B were‘ necessary parties to 
“the appeal ; - i 
. (27 that the Court had power under O. XLI, r.90, . 
Civil Procedure Codo, to implead A4 and B'as parties 
' to the gppcal. iig Up MAPA. 
. Firstappealírom a decree’ of the Senior 
i Judge, Gurgaon, dated the 17th June, 
1921. . "o 
.Facts appear from Sankar Lal Kundan ` 
Lal v. Firm Nanhe Mal-Xallan Malreporied . 
at 104 I. C. 369. . OMNE: 2 
“ Lala. Moti Sagar, It. B. Messrs. Nawal- 
Kishore and Hem-Raj;for the Appellants. 
„Messrs. Kishan Dyal and Bishan Narain 
. for the Plaintiffs, and Mr. Shamair Chand 
for Defendants-Respondents added by this 


Court. E 
i. gUDGMENT. ^ > 
. Broadway, J.- A preliminary objec- 


- follow the event, 


I 


SHAH WAJTHEDDIN ASARAF v. SHAH AHMAD ABHRAR, [104 1.0. 1927] 


tion has been taken in this appeal by Mr. 
Kishan Dyal to the'effect that it is 
incompetent forthe reason that the other 


partners interested in the- suit, namely, . 


Shankar Lal and Kundan Lal, had not 
been made parties. He founded his obiec- 
tion’ on: certain principles enunciated in 
Raj Chunder Sen v. Ganga Das Seal (1) by 
their Lordships of the Judicial Committee. 
In my judgment the objection is well- 
founded and I ccnsider that Shankar Lal 
and Kundan Lal were necessary parties to 


the appeal, inasmuch as they were clearly . 


necessary parties in the suit. I think, how- 
ever, that the provisions of O. XLI, r. 20, 


Civil Procedure Code, enable us to eure. 


this defect, and I, therefore, make Shankar 
Lal and , Kundan Lal parties.to this appeal. 
Mr: Shamair Chand has accepted notice 
on their behalf. Inasmuch as we have 


of the same proceedings [Shankar Lal- 


‘accepted the connected appeal arising out . 


Kundan Lal v. Firm Nanhe Mal-KallanMal . 


(2)] it follows that. this appeal must also 
be accepted and the case remanded for 


- disposal in accordance with the order passed 


in the other appeai. It is specially noted 
that no decision on the merits -of this 
case has been given by us. 


Bhide, J.—1 concur. ' 

A.N. A 07 ` Appeal accepted. 

(1-31 C. 487; BO. W.N. 442; JAM. L. J. 147; 31 
L A. 71; 1 A. L. J. 145; 8 Sar. P. C. J, 623 (P. O.) 

(3)101 Ind. Cas. 369, ; ! 


Mead td | 


` QUDH CHIEF COURT. 
` Szcosp CIVIL ATPEAL No. 111 or 1927. 
August 9, 19:7. 
Present:—Mr. Justice Misra. ° 
SHAH WAJIHUDDIN ASHRAF— 
C0 PLAINIIFE——AFPELLANT 
| , versus "n 
SHAH AHMAD ASHRAF anr OTRERS— 
DrrenDaNTS— RESPONDENTS. 


Mortgage—Redemption—Co-owner redeeming entire! 


mo tgage-—Suit for. redemption by other co-owners— 


Limitation— Limitation Act (IX of 1908), Sch I,. 


Arts. 148 or 144, applicability of— Possession of re- 


Costs will. 


“deeming co-owner, whether adverse from date of - 


redemption—Mutation of names, 
exclusire title, whether justified. 

Article 148 o£ the Limitation Act refers only to a 
suit against a mortgagee and has no application to a 
„suit against a charge "holder. A co-mortgagor re- 


deeming the whole mortgage -does: not becomé-~-a! 


mortgagee of the.portion redeemed belonging to the 


effect of—Plea of 


- 
[104 I. O. 1927] 


other co-owners but becomes merely a charge-holder 

and a suit by one of the co-owners to recover his 

share of the property on payment ofhis share of the 

wit is nas governed by Art. 148 but by Art. 144. 
P. 402, col. 2.| 

AMakhdum Khan v. Jadi (5), Sheo Ganga Bakhsh 
Singh v. Ranjit Singh (6), Vithal v. Dinkarrao (7), 
Vasudev v. Balaji (8), Purna Chandra Pal v. Barada 
Prasunna Bhattacharjee (9), Murajalli Hunia 
Goundan v. Ramasami Chetti (10), Ram Narayan Rai 
v. Ram Devi Rai (11), and Basanta v. Dhanna Singh 
(12) followed. 

Ashfaq Ahmad v. Wazir Ali (1), Khiali Ram v. Taik 
Ram (2), Wazir Ali v. Ali Islam (3) and Surat. Singh 
v. Umrao Singh (4), not followed. 

A co-mortgagor when he:redeems the entire pro- 
perty does not hold it exclusively for himself but 
for his own benefitas wellas forthe benefit of his 
co-sharers. His possession, therefore, cannot be con- 
sidered as adverse from the date of the redemption. [p 
403, col. 1.] . 

, Muhammad Taqi v. Muhammad Bagar (18), dis- 
tinguished. 

Ifaco-mortgagor after redeeming the entire pro- 
perty gets mutation of names exclusively in his 
name on the basis ofhis possession, he cannot be con- 
sidered to acquire adverse possession merely by 
reason of the said act. [p. 404, col. 2.] 


Second appeal from a decree of the 
Additional Subordinate Judge, Fyzabad, 
dated the 22nd December, 1926. A 

Mr, M. Wasim, for the Appellants. 

Mr. H. K. Ghosh, for Mr. A. P. Sen, for the 
Respondents, 


JUDGMENT.—This is an appeal ina 
Buit for possession brought by a co-sharer 
against another co-sharer, the latter of whom 
has redeemed the entire mortgaged proper- 
ty. The facts of the case are that one 
Murtza Ashraf mortgaged with possession 
certain land situate in Patti Murtza Ashraf 
together with a shop situate in that very 
patti. The patti lies in village Rasulpur, 
District Fyzabad. The mortgage was made 
by him in favour of two persons, named 
Zakir Ali and Farzand Ali for Rs. 150 on 
the 2nd May, 1899. A deed of further 
charge was also executed by the same mort- 
gagor in favour of the same mortgagees for 
Rs. 200 on the 16th June, 1900. On the 
13th May, 1902, Murtaza, Ashraf sold his 
entire patti to Shah Ahmad Ashraf, defend- 


ant-respondent No.1. Two suits for pre- 


emption were then filed against the vendee, 
one by Shah Saiyid Husain, father of the 
plaintiffappellant Shah Wajihuddin Ashraf, 
and the other by one Zakir Husain. Shah 
Saiyid Husain died during the pendency of 
the pre-emption suit and the plaintiff-appel- 
lant, and Shah Khalil Ashraf and Musammat 
, Zaibunnisa were brought on the record of 
that suit in place of the. deceased Shah 
Saiyid Hucain. On the 12th July, 1906, 


P 
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compromise was arrived at between th 
parties, when the case was pending in 
appeal the làte Court of the Judicial Com- 
missioner of Oudh. According to that 
compromise half the property was to go to 
each of the rival pre-emptors on the pay- 
ment of half the price. It was further 
stipulated in the said compromise that in- 
asmuch as the property wasin the posses- 
sion of the mortgagees the mortgage money 
was also to be paid by the rival pre-emptors 
half and half. Both the pre-emptors were 
authorised in that compromise to redeem 
the property jointly, failing that, it was 
provided that each one of them could 
redeem the whole and whenever the other 
co-sharer paid his half share of the mort- 
gage money and costs, he would be entitled 
to get possession of his halfshare. On the 
5th September, 1906 a decree was passed 


- by the Appellate Courtin accordance with 


the terms of the compromise. Two days 
after the said decree, i.e. on the 7th Sep- 
tember, 1906, Shah Ahmad Ashraf purchas- 
ed the half shara of Zakir Husain, On the 
30th September, 1903, Shah Ahmad Ashraf 
redeemed the entire property on payment 
of Rs. 350, and got his name entered in the 
khewat, (Vide Exs. A-4and A-5). This wasin 
accordance with the order of the Revenue 
Court passed on the 23rd April, 1910. In 
June, 1925, the plaintiff deposited half the 
amount, viz., Rs. 175 in Court, but defendant 
No. 1 refused to take the money and to 
allow redemption of the half share of the 
property mortgaged. This was on the 5th 
September, 1925. The present suit has been 
brought by the plaintiff onthe 22nd October, . 
1928 for redemption of half the share 
belonging to Shah Saiyid Husain. Besides 
impleading Shah Ahmad Ashraf, who is now 
in possession of the entire property mort- . 
gaged, he impleaded also Shah Khalil Ashraf 
and Musammat Zaibunniea, the twg other 
representatives of Shah Ahmad Husain, 
who along with himself had been brought 
on the record as representatives of Shah 
Saiyid Ahmad Husain. 

The suit was mainly contested by defend- 
ant No. 1, who as stated above, was in 
possession of theentire property mortgaged. 
His contention was that the plaintiff's right 
under the pre-emption decree could not be 
considered to besubsisting since no execu- 
tion had been taken out by him. It 
was also urged that the plaintiff's suit 
having been brought more than twelve years 
from the date ofredemption was time-barred 


1 


.i^ plaintiff to take the -possession from the. 


< -o under these circumstances a decree for 
"i" possession of half the share in the property 


DC INA Taik Rain. (2), Wazir Ali v. Ali. Islam . 


“dog °° 


v .,the ground that defendant No.1 had been 
1. dn-adverse possession of the said half share 
t Agincer April, 1910, when the mutation of 
tiames had been effected by the Revenue 
'. Gourt exclusively in hisfavour. 
` t"The.learned Munsif, who’ tried the case, 
held that the pre-empted property. being 
| admittedly in the possession. of the mort- 
gagees at the time of the passing of the pre-, 
iy} emption decree, it was not necessary for the 


ed 
roy 





* . Qivil Court, since no such possession could 
v possibly be taken. He, therefore, held that 
| Bübsisted. On the question of limitation 
held that the suit for possession was within 


establish his adverse possession. ‘On these. 
findings he decreed the plaintiff's suit. 

The learned Subordinate Judge took a 

.. different view of the case in appeal. He 

: ‘held that the 

- ant No. l had ‘become. adverse since 

‘the date he- obtained mutation exclusively 


in his favourin 1910 andin that view of: 


. the case he accepted the defendant's appeal 
and dismissed thé plaintiff'S suit. . . ` 

“In second appeal it is contended on 
behalf of the plaintif-appellant that the 
‘view of the law taken by the learned 
Subordinate Judge in appeal is erroneous. 
He has urged that the suit is in time and 
that the defendant-respondent ‘has failed 
' ' to-establish his adverse possession and 


‘ 


mortgaged should be passed in favour oi 

the plaintiff on condition of the payment 

of half the mortgage money, i. e., Rs. 175. 
“In order to determine whether the plaint- 


ifs guit is within limitation the first point, 
which I have to decide, is what Articlé. 


of Limitation Act would apply to’ a suit like. 
, the present. 
'The Allahaba 


j d High Court has consistent- 
. ly held that to-a suit like the “present Art. 
. . 148 of the Limitation Act would apply. [Vide 


Li Ashfag. Ahmad v. Wazir Ali (1), Khiali Ram 


' (9andSuratSingh v. U'mrao Singh (4)] But the 
o D 14 A. 1; A. W.N. (1891) 211; 7 Ind. Dec. (N. s.) 
(2) 36 Ind. Oas. 452; 38 A. 540; 14 A. L. J. 834, 

(3) 47 Ind. Cas. 833; 40 A, 683; 16 A. L. J. 740. . 

(4) 17 Ind, Ces, 113; 20A, L. J,/011; AIR. 1922 


t, 
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d . BHÀH WAJIBUDDIN ASHRAP v. 8 
^, and that he. could not now recover his 
;halfshare in the property mortgaged on: 


(he plaintiff's right in the property still” 
and adverse possession the learned Munsif. 


time and that the-defendant had failed to’ 


possession of the defend-. 


HAH AHMAD ASERAR, — [104 I; O.1927] 
. other High CourtsinIndiaincluding the late 
Courtof-the Judicial Commissioner of Oudh 
have taken the opposite view. In Cudh this 
- view wastaken in Makhdum Khan v, Jadi (5; 
and Sheo Ganga ` Bakhsh- Singh ^v. Ranjit 
Singh (6), In Bombay this view has been 
taken in Vithal v. Dinkarrao (7) and 
Vasudev v. Balaji (8). In Oalcutta the same 
‘view has been taken in Purnachandra Pal v. 
Barada Prasunna Bhattheharjee (9). In 
Madras also the same view has been taken 
` [vide Murjalli Hunia Goundan v. Rathasami 
Chetti (10).] 1n Patna and Lahore also the 
same view has prevailed [ride iRam Narain | 
Rai v. Ram Devi Rai (141) and Basanta v. 
Dhanna Singh (12)] | — .. . 
In all these cases it has been held that 
Art. 148 refers only to a suit against a 
‘mortgagee and has ‘no application to a suit 
against acharge-holder. It is said in those 
‘eases that a co-mortgagor redeeming the 
-whole mortgage does not become a mort- 
 gagee of a portion redeemed belonging to 
the other co-owners, but becomés merely a 
charge-holder and, therefore, a suit by one 
ef the co-owners to recover his share of 
the property on payment of his share of 
the charge cannot be considered to be 
governed by Art., 148 and that in such a 


. ease Art. 144 must be applicable. I, there- 


fore, hold that the plaintiff-appellant's suit 
being one for recovery of possession of 
half the share of the property mortgaged 
on payment of half the mortgage money 
broughé against the defendant-respondent 
who has redeemed the entire mortgage, 
.cannot be considered to be governed be 

Art. 148, but must be deemed to be governs . 
ed by Art. 144. ` : . 


This, however, does not give acomplete 
answer to the question, which I have to 
decide. Under Art, 144 a period of 12 years 
is given tothe plaintiff from the date, when 
the possession of the defendant -becomes 
adverse to him. - : 

I have now, therefore, to decide when the 
possession ofthe defendant No.-1 became 


e 90.0.91. > < 
6) 52 Ind. Cas. 875; 6 O. L. J.-364. 
(7) 3 Bom. L. R. 685. E 
(8) 26-B. 500; 4 Bom. L. R. 178. 

Ko) 45 Ind. 6 


'Q0)45Ind. Cas. 867; 41M. 650 at p.657; 34 M. 
L.J. 528; 8 L. W. 28; 24 M. L. T.22; (1918) M. W, 


N. 448 
: (1922) Pat 129; 


48. 
(11) 63 Ind. Cas. 252; 6 P, L. J, 680; 
- -A. I. R. 1923 Pat, 98. 
<- (19) 85 Ind. Oas, 450, 


as. 783; 46 C. Il] atp. 116; 22 C. W. .' 


"E de 
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adverse, The learned Counsel for the de- 


BiAH WAJIHUDDIN ASHRAR v. SHAH: AHMAD, ASHRAF, 


fendant contended that the possession of ` 


the defendant-respondent No. 1 became 
&dverse from the 30th September, 1909, 

ihe date, - when his client redeemed, 

and got possession of the entire proper- 
ty. His further argument was that it 
-became adverse, in any case, from the date 
when the mutation of the entire pro- 
party was effected by the Revenue Court i in 
his favour on the 23rd April, 1910. The 
suit having been brought in October, 1925, 

it was brought more than 12 years from 
either of these dates, and is, therefore, 
barred by limitation. I now proceed to 
give my findings regarding each. of these 
points. : 

‘As tothe first point I am distinetly of 
opinion that the defendant-respondent's 
possession cannot be considered to -have 
become adverse from the date of his having 
redeemed the entire property, 4. e., from the 
30th September, 1909. A co-mortgagor, when 
he radeems the entire property, does not 
admittedly hold the property exclusively for 
himself. The presumption is that he retains 
the property for his own benefit as well as 
for the benefit of his co-sharers. The 
. moment his co-sharer pays him up the 
^ share of the money due from. him, he is 
in duty bound to return to the co-sharer 
Bo paying up his share of.the property. 
It would be absurd to say thatthe property 
is his own exclusive property since no per- 
Bon. can have a lien in respect of his” own 
property. It isobvious that a pefson can 
only be considered to have a lien in respect 


- * of another person's property. If, therefore, 


‘the position of such a .co-mortgagor is 
that he has held the property of his.co- 
mortgagor subject _toa lien and hasito hand 
over his co-mortgagor's share on payment 
by him of the lien, he cannot be considered 
to bein adverse possession of the property. 
“In Ramchandra Yashvant Sirpotdar v. 
Sadashiv Abaji’ Bor potaar (13), West, J. ob- 
served as follows: 
“The property in question was mortgaged 
by three co-sharers, Dhondo, Abaji, and 
Ramchandra, and was afterwards redeemed 
by one of the three, Ramchandra. Ram- 
„chandra then:held the property, as regards. 
his co-sharers’ interests in it, as alienor. 
They had aright.to regain their shares and. 
. their enjoyment of the undivided property ; 
on recouping ‘to Ramchandra er ma iy 
ortion of tha mortgage moaey paid b 
P) 1l B. TURON ps. DE is ? 5 E 


1 


$ 


403 * 


him. His, holding, however, as alienor 
did not, in any way, contradict the ulterior 
proprietary right of his co-sharers. .On the 


„contrary, it implied and preserved their 
"right, since it would be impossible , for a 


man to hold a lien on his own property. 


"But, then, as long asa possession can be. 


referred to a right consistent with the 
subsistence of an ownership in being at, 
its commencement, so long must the - posses- 
sion be referred to that right, rather than 
to aright which contradicts the ownership.. 


. As the right to possession exists, the owner 


is not called on to take any steps towards’ 
putting an end to it, and: hence no pre- 
sumption arises against “him from his. 
quiescence, nor, does the possession become 
adverse to him”. 

The learned . Judge . further “observed 
that ."in the case of'a co-sharer holding 
after redemption, limitation is computed. 
only from the date when the possession 
becomes adverse by the assertion of an 
exclusive title and submission to’ the right. 
thus set up, in analogy to the provision 
-which bars an excluded co-sharer gener- 
ally by the lapse of twelve years from the. 
time when he. becomes aware of his ex- 
clusion”, 

. In. Moidin. v. Oothumanganni. Q4), : one ' 


‘of the two brothers had redeemed: the 


| 
i a 


property. and when the ‘heirs of the other 
brothers sued to recover their share, he 
pleaded that the suit was barred by. limi- 
tation, since it had been brought for, 
more than 12 years after the. date of the 
redemption. -It ‘was held that in the 
absence of proof that the, land was held 


with an assertion of an adverse title, the : 


plaintiff was entitled to a decree. The’ 
same view was held by the Bombay High : 
Court in two other cases réported: as Fakt 
Abas v, Faki Nurudin (15) and Tarubai `v, 
Venkatrao (16). In the former of these 

cases it was held’ by Sargent, O. Ja, thas 


' possession would not become adverse with- 


out something more pronounced than 
mere holding after redemption. (Vide page 
196*). In the lattercase Batty and Aston, 

JJ., held that the possession of the defend- 
ants could not. be deemed to be adverse. 
to the plaintiffs inasmuch as there was no, 


. notice or knowledge or circumstance, that 


could have givén notice or knowledge ‘to 


(14) 11 M. 416; 4 Ind. Dec. (N. &.) 291. 
- (15) 16 B. 191; 8 Ind. Dec. (N. s.) 605. 
^— (18) 27 B. 43; 4 Bom. L. R. 121. 
“Eogh gat dB nd 
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the plaintiffs that defendants’ possession 

was in displacement of their rights .and 
_ that they had no reason to know that their 
- rights were invaded and until they had 
. Buch Yeason there could be no necessity 
for them to take action. 


“The, same view was held by Das, J » “in - 


Ram Narayan Rai v. Ram ‘Deni Rai (11). 
quoted above, : . _ A pi " 
On these authorities it appears. to be 
amply-elear-that the defendant-respondent's 
possession could: not be deemed to.be. ad- 
verse from the. date,, when he redeemed 
the éntire property mortgaged. on the 
30th ‘September, 1909.. Indeed, it would 
be -futile to. hold otherwise in view of the 
compromise arrived at between the parties 
in the pre-emption suit, which expressly 
&uthorised..one of .them to redeem the 
sntire mortgaged property and to. hold it 
‘until the other co-sharer paid his -quota of 
the mortgage-money and:costs and aeked 
for the possession’ of his share. : : 
«A great deal of reliance was -placed .by 
‘the learned’ Counsel for. the respondent 
on the caseof Puran Chandra Pal-v: Barada 
Prasunna- Bhattacharjee’ (9) already -quoted 
above. I havé gone through the facts ‘of 
“the case carefully..and: it. appears. to-me 
that there was evidence of -:express “acts 
‘on: the part of. the redeeming co-mort- 
gagor showing his.setting up of ‘the ex- 
clusive-title and of.. his having remained 


in possession thereafter for a. period ‘of. 


over 12 years. This case-can, therefore, afford 
mo help to the defendant-respondent in 
‘support of the contention raised by his 
- Counsel on his. behalf, - eia i 


." Iam, therefore, of opinion that no adverse . 
possession of the defendant-respondent can- > 


be maintained on that ground. : . m 

."Às to the second point. that possession 
musi'be,deemed to, have become ‘adverse 
from the date, when .thejdefendant-respond- 
‘ent obtained mutation execlusively. in his 
favour, -I have to: see how the facts stand, 
It appears from the evidence on the re- 
cord that after redemption an applieation 
was put infor mutation of names by Shah 
Ahmad Ashraf against. Shah Murtaza 
Ashraf. -A proclamation was issued in the 
usual course from the Revenue Court and 
nobody seems to have filed ‘any: petition 
on the date fixed for hearing. ‘The Tahsil- 
dar then took evidence about possession 
and Shah Ahmad Ashraf, who had redeem- 
ed the entire property, was admittedly 
found to be in possession of the’ entire. 
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property mortgaged and the. Tahsildar 
thereupon treated the matter as an undis- 
puted case under 8.35 of the United .Pro- 
vinees Land Revenue .Aet (III of 1901) 
and ordered mutation in favour of de- 
fendant-respondent .No. 1.. These facts 
would appear. from. Ex. A-4. It also 
appears from .. Ex. A-5, the khewat of the 


village, that his name has remained “so ` 
‘entered up to this time. It is on the 


basis of .thesé. two documents that the 
learned .Subordinate. Judge has held that 
the exclusive possession of the defendant- 
respondent.No. l.has been made out.’ I 
regret I cannot agree with that conclusion 
of the learned Subordinate Judge. In a, 
case like the one, which I have before 
me, the mere fact that the name of de-. 
fendant No. 1 .is alone entered in the 


.khewat would be: no proof of the fact 


that .it was so recorded by virtue of the 
defendant having.set up an exclusive title, 
to.himself to the knowledge ofthe other 
co-sharers.::;If:a..co-mortgagor after .re-. 
dgeming the entire property gets the muta- 
tion of names.in his favour on the basis 
of. his possession, he cannot be subsequ-. 


. ently allowed-to.say that merely by virtue 


of the said act.he set. up. an exclusive. 
title to himself and denied the title of the 


'other.co-sharers. It was recently .held , by 


their Lordships of the Punjab High Oourt. 
that a mere.entry in the khewat, could not, 
alone'be deemed to be sufficient proof of ad-. 
verse possession [Vide Shah Nawaz v.'Sheikh. 


-Ahmad (17).] The learned Subordinate Judge 
‘hasreliedin supportofhisfindingon Muham- 


mad Tagi v. Muhammad Bagar (18) decided, 
by: Lindsay, J. C. The facts ofthat case are 
clearly distinguishable from those. which 


- exist in the present case.. In that case one. 


of the several.co-sharers redeemed the en- 
tire property and after obtaining possession 
of the property applied to Revenue Court 
for correction of the khewat by removal. of. 


the names of his co-sharers and in .those: 


proceedings he asserted his exclusive right 
to the property and denied the rights of 
.others, who claimed to be his co-sharers. 
‘The petition was, however, rejected by the 
Revenue Court, but it was held that since 
the co-sharer, who had obtained. mutation 
exclusively in his favour, had clearly denied 


the title of his other co-sharers and after. 


such denial had remained in posséssion for 
more than 12 years, he must be deemed to 


(17) 59 Ind, Cas. 478;.1 Lah, 549: 2 Lah, Ly. Je 583, 


M8) 20 Ind,.Cas, 280716 0, O, 163, 
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haya perfected his title ' by adverse posses- 'à rasis andon pipmsut of half ths ° 


Bion. .It-was observed by the learned Judge 


that the fact that the mutation: application ^ 
by the Revenue: Court 


ad been rejected M 
was quits imniatefia! for the purposes of” 


determining whether adverse ‘Possession. - 
had been made ‘out. It was heldin, that. 
case that if a parson who had a ‘title to the. 


14 


immoveable property allowed another to re- 
tain possession underan avowed claim that it 
was held in-his own right and failed for av 
period of 12 yéars'to vindicate his .title by 

recovering possession, his right ‘to. the’ pro-. 


perty became extinguished and that the” -, 


opiuion of the Revenue. Court and their re- 
fusal to alter the khewat did not affect the 
question of adverse possession, It has not 
been shown in the present case by any evid- 
ence onthe:record that when Shah Muham- 
mad Ashrafapplied to, the Revenue Court for 
mutation in his. favour, hè denied ‘the 
title of his other co-sharers, In deed such a 
thing would be impossible to presume. in. 


the face of the compromise arrived at in _ 


the pre-emption case. In my opinion, unless, 


the defendant-resnondent proved thatin the 
mutation proceedings. he denied the title 


of his other co-sharers. to their knowlege 
and remained thereafter in exclusive pos- 
session.of the: property: for. 12.years, his 
adverse possession cannot-be considered to. 


. have been madeout; As:observed in Marajallé ` 


Hunia Goundanv. Ramasami ‘Chetti (10),: a. 


mortgagee or á co:sharer or a tenant, "who: 


‘first’ obtains possession as:such, cannot, 
without notice to the mortgagor: dr to the. 
other-co-sharers.or to the landlord( aa. the 
case may. be) claim to! hold -adver- 
sely, 1. e: by mere-unilateral declaration of. 
intention. He cannot convert his original 
Possession iüto'&dverse possession. ]t “ig 
clear that Shah Muhammad Ashraf after 
the compromise and the. decree ín, his 
favour, which gave him express: right to re- 
deem tbe property alone, took possession of. 
the property after redeeming’ it as a co- 
sharer entitled to keep possession over the 
whole of the property as &-lienor until he 
was paid off. He could notat his own. will 
be allowad to convert his possession as such. 
into a possession exclusively on his own ba- 
half; which ‘might enable him to claim.the 
propérty as his own.on the ground.of ad- 
verse possession.: In my opinion, no. title. 
has been made out by. "defendant-respond- 
ent onthe szore of adverse possession-His 
possession, as remarked by -the learned 
Munsif, must be deemed-"in the oapacity-of - 


money he must deliver half 
mortgaged to the plaintiff. ^: ^ - T 

No other point was urged before ms, 

Tam, therefore, of opinion that the plaint- 
if'a suit.for possession of half shara in the 
property:mortgaesd was rightly deocraad by 
the learned Munsif; I, therefore, accept the 
appeal, sot aside the decree of the learned 
Subordinate Judge and, restore ‘the decree: . 
of the Munsif with costs.in this and-all the. 
Court, 57i xl ons nig 
G E. 


tha property 


^ Appaat accepted? ^ 
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Present:—Mr. Justice Jackson. ^ 
VENKATACHALA OHETTI mrwor By 
NEXT F&IEND S. A: S. R. M. “RAMANATHAN 
4. 0H ETTI-DszPANDANT— APPELLANT xs 


END eis -OUETSUS C 2 : 
PARAMASIVAM. PILLAI—PrAINTIFP ` 
2... VNO. 2—RESPONDENT, ^. c. 
‘Civil. Procedure Code (Act Y of 1908), 0. XXXIII, 
r. 1—Minor— Guardian ad literà—Consent of guardian; 
presumption of, from ascepting summons—A ppoirt-. 
ment of person with adverse interest, whether void— 
Proof .of prejudice, whether necessary—Negligence, 
whether question of fact órlaw, © 7 SETOS 5 os. 
'Thé:consent of a parson to be appointed as- the 
guardian adlitem of & minor. may fairly be pres : 
sumed from the fact that he accepts the SUMMONS, 

[p. 408, col. LT + 2 ane pet 
“The appointment of a parson as a guardian ad 
litem is not void, maraly bscàuse his interest is 
adverse to’ that of ths.minor defendant. “Proof of 
prejudice is further required to invalidate it. [abad] ~ 
. A 2E 2s . : 


^ 3. RAT. LAURI. LG kui : eU 
' In asuit bya minor, fo sat aside a décras passed 


against him on the ground that the guardian ad-litem 
was hot properly appointed: . ^. . LE 
Held, that ia the absence’ of anv allegation of 
definite prajudice in the plaint and proof that the 
guatdian ad litem could have adduced useful evi. 
dene» or was awara that Such evidenca was avail- 
able, tha desraa could not bs seb aside. [p. 406, aol. 
V&2. : i 

z EA NER Chetty v. Doraiswami (5), followad, 
Nagligence is a question of fac." [p. 408, &col. 1] 
Second appeal against the decree of the- 
Court of the Additional Subordinate Judge, 
‘Tanjore, in A. S. No, 30 of 1924.4, S.No. 138 
of 1923, District Oouri, West Tanjore) pre- 
ferred -against that of the Court' of the 
‘District Muasif, Tiruvadi,in O. 8. No, 511 of 
1921. °°": EMIL IU DN m 
Me. S, Subramania Lyer, for the” Appel- 
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' the issues. 


prejudice 


we 


' SUDGMENT.—This: isa suit for à 


' declaration that the decree in O. S.No. 334 


of 1918 on the file of the District Munsif of 


.Tiruyidi is not binding -upon the two 


plaintifis. The District Munsif dismissed. 
the suit. The Subordinate Judge concurred 
with him as regards the lst plaintiff but 
found thatthe 2nd plaintiff was entitled to 
the declaration prayed for. Accordingly 
the defendant appeals by his legal repre: 
sentative. ^ . - ‘ 


‘It is significant that in the issues framed 
in the first Court the pleas of fraud and 
collusion were given up and on turning to 
the plaint I do not find that any of the 
pleas in it were advanced. It is now ‘argued 
that negligence apart from fraud and 
collusion would have been a good. plea 
but itis not to be found in the plaint and, 
Considering thatit is a question 
of fact, it is too late to take the point as 
the learned Subordinate Judge has taken 
it-in ‘appeal. That negligence isa question 
of fact is laid down in Karri .Bapannav. 
Sunkari Yerramma (1). The only valid 
point- for his’ determination was issue 
No. 11. The learned Subordinate Judge 
agreed with the District: Munsifthat the 
consent of the guardian ad litem may 
fairly be presumed from the fact that he 
accepted the summons and I also agree. 
He finde, however, that the appointment 
was void because the interest of the brother 


' was adverse to’ that of the 2nd pleintiff. 


That this would not be.sufficient to .in- 
validate the appointment without . any 
further proof .of. prejudice is -ruled in 
Ganeshi Singh v. Shyam Singh (2), Kuppu- 
sawmi . Iyengar v. Kamalammall . (3) 
and Chatter Singh v. Tej Singh (4) and no 
proof, of prejudice “ig forthcoming. 16 is 
not enough. tosuggest that the Court niay 
look into the 
guardian ad litem did not properly repre- 
sent the plaintiffs in the previous guit 
and, therefore, his appointment may be 
-presumed, to be prejudicial. Definite’ 
should have been alleged 


` „Œ 74 Ind. Cas. #18; 45 M. L. J. 394; 18 T, W. 49: 


33 ML. T. 46; A. L R. 1923 Mad, 718; (1993) M. W. 
. (9) 52 Ind. Cas: 636. "A » 

(3) 59 Ind. Cas. 662; 43 M. 842; 12 L...W. 243; 39 M. 
LI as us 


, (4) 59 Ind. Cas.'071; 18 AL, J, 956; 2-U:P.L,.R.. 
A.) 384; 43 A. 104, : 


4 an " GAYA PRASAD: U.MURLIDHAR; ^^ 
. . Mr. S.- Nagaraja =Iyer, for the Respond- 
Aro NAK e : 


'denee or. was aware that 


papers to find that the . 
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in the plaint- and. framed in the- issues. 
There must .be. proof that the guardian 
ad litem could have adduced useful evi- 
such evidence 
was available. See Ramaswami -Chetty v. 
Doraiswami (5). I find, therefore, that 
the decree is -binding also upon 2nd 
plaintiff, j 4 

The second appeal i8 according]y allowed 
with costs here and in the lower Appellate 
Court. - 

YN. V. : Appeal allowed. 

(9) 73 Ind. Cas. 409; 44 M.-L. J, 299; 17 L. W. 638; 
A. I: R. 1923 Mad. 465. 


. ALLAHABAD HIGH COURT. 
: Exzoution SROOND Orvit ApPEAL No, 1352 
NE or 1926. f 
- May 17, 1997. ; 

Present :—Mr. Justice Ashworth and E 
Mr. Justice Kendall. > . 
GAYA PRASAD AND ANOTHER—J UDGMENT- 
s DEBTORS— APPELLANTS 


: versus 
MURLIDHAR-—Dzonzz2-HoLpER— 
RESPONDENT. 

Hindu Law—Joint family—Debts contracted by 


_ father—Son's liability—Partition to defeat attachment, 
‘validity. of—Transfer of Property Act (IV of 1882), 


s. 99—F'raudulent transfer—Passing of adequate con- 
sideration, effect of. : . f 

Thé sons ofa father at any time up to attachment 
of the joint family property can enter into a parti- | 


Aion with their father with the express object of 


avoiding’ attachment of what up to the time of the 
partition has been joint family property and if ihey 
do so, their individual property acquired by the 
partition will not be liable to attachment. [p. 408, 
col. 1. 

A p isis under such circumstances can only be 
set aside on evidence showing fraud, and the mere 
fact of the desire to save their property is rot sufficient 
to justify an inference of fraud. [ibid.] . 

“Indar Pal v. Imperial Bank of India (2), com- 
mented' upon. s - ‘ 

The mere probability or even certainty of a trans- 
fer having the effect of delaying or defeating an 
attachment by a judgment-creditor is not a suffici- 
ent reason for invoking. s. 53, Transfer’ of Property 
Act, and in such a case, there must either be the 
additional fact of the transfer being fora grossly 
inadequate consideration or something else which 
would raise a presumption of fraud. [p. 407, col. 2; 
p.408,col1] . : ' - 

Execution second appeal from a decree 
of the Additional District J udge, Ali- 
garh, dated the 18th of May, 1926. 

Messrs. P. L. Banerji and S. N. Gupta, ‘for 
the Appellants. 


; .Mr. Panna Lal, for the Respondent. 
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^ JUDGMENT. `- 


Ashworth, ¢.—This .second appeal.’ ] 
y on ' -theirfatherand. grandfather isnota personal 


arises Out ofan application by the respond- 
ent, Murlidhar, who-had a decree against 
the father of the appellants, to attach and 


a 


Na ee 
_ | GAYA PRABAD ð, MURLIÐHAR, - 


.liability. -It is confined to 


put up for sale the joint family "property . 


father. . : s ; 

The respondent brought a suit on a 
mortgage against the: father and im- 
pleaded tbe 
that the mortgage-deed had only been exe- 


belonging to the appellants.and their 


appellants. It wes found . 


cuted by the father and one son (other 
than the present appellants). A simple" 


decree’ was given against the father and. 
suit was. dismissed. 


“that son, and ‘the 
as against the present appellants. In exe- 
cution the judgment-decree-holder sought 
. to attach the joint family, property. Ob- 


‘jection to this attachment was raised by tha’ 


present appellants on the ground ‘that iat 
-the' date when the attachment was asked 
for what had been the joint family property 


of the father and the present appellants had. 


become their separate property by a volun- 
tary partition. The trial-Court allowed this 


-is not for family necessity or in considera-: 


EVE " “407 
liability imposed by fhe Hindu Lew on sons 
and grandsons as such to pay the debts of 
their undivided 
interest in the joint family property. That 


is to say the separate property | of the sons 
‘and grandsons is in no case liable for the 


. debts oftheir father and grandfather; the o 


liability arises only, 
(if the sons and 
with their father and grand-father and 
: (2) there is joint family property. 
To hold otherwise, it appears to us, would 
in effect entirely nullify the rule of law so 


emphatically laid down by their Lordships . 
‘of the Privy Council that a father cannot 


bind the joint property by a transfer which 


tion of an antecedent debt. If from the 


moment.that he incurred a personal debt. 
‘became liable, not-. 


withstanding that it mightsubsequently be ` 


the joint -property 


' thé subject of partition; then the transfer by 


objection. In second appeal the Additional ` 


District Judge of Aligarh held that the 


partition between the father: and- his sons 
(present appellants) “was executed. during 


the pendency of the suit and to all - intents” 


. and purposes was executedin order to defeat 
the appellants’ claim,” 

In this second appeal by the sons it is 
contended that there was no evidence to 


Gourt that the partition of the 15th August, 
. 1925,. amounted to a fraudulent transfer 
within the meaning of s. 53 of the 
Transfer of Property Act, and that the sons 
‘had a right to partition the joint family 
property in order to avoid the risk of 
their father's judgment-creditor attaching 


the father would be as operative against the - 
no such 


joint property as if there had been 
rüle of law to the contrary. i 

"We hold that the liability imposed on the 
sons only continues as long as they are joint 
in property. The partition which took place 


in this case just before the respondent ob» ` 


tained his decree, if not liable to be set 
aside, was a partition which put an end to, 
the existence of joint family property, . that. 
is to say property in the joint ownership of 


i . llants and respondent. From that: 
justify the finding of the lower Appellate | the appe 


‘the whole of the joint family: property in: 


execution of the decree against the father. 
The appeal is resisted on two grounds. 
The first ground taken up is that from the 
moment when a father incurs a debt, which 
is not for immoral purposes; the joint family 
property as it exists at the time when the 
debt is incurred, becomes from that moment 
liable for the debt of thefather, No author- 
ity has been shown to usto justify this con- 
tention. The contrary appears to be too 
well established to need reference to any 
decision. The rule as set forth in Mulla's 
Hindu.Lew is.as follows: - : 


“It is now well-established that the special 


, sub-judice, but the-mere fact that the parti- - 


moment there was no property in which the; ` 


sons were interested that could be attached. 


or sold in.executionof the decree against: 


the father. The sole question is whether: 
that partition is liable to be set aside or 
avoided by the respondent. The lower 
Appellate : Court. apparently 
B. 53 of the Transfer of Property Act. 
It appears that the evidence relied upon for 
attracting that section was the fact that the 


-effect of the partition was to defeat or delay 


the claim of the respondent which waa then 


tion had this effect (which effect may be ad- 


mitted) will not justify the applieation of: 


s. 53 of, the Transfer of Property Aot. 
What may be described as theleading deci- 


sion on the matter is,contained in Bhagwant . 
v. Kedari (L); It was there held that the . 
mere probability oreven certainty ofatrans- : - 
fer having the effect of delaying or defeats, l 


"^uid 


E 
2 A 


(1) 253,205 230m. L. R. 986: ^ — 


‘grandsons are joint ` 


relied on . 


b, 
' 


06 


ing ths ices bya. judgment-creditor 


... Was nota sufficient reason for invoking. s. 


53, and that in such .a case, there must 


V either be the additional fact of the transfer 


‘>.> béing fora grosaly, inadequate consideration 


or something else which would raise a ‘pre- 


am sumption: of fraud. ‘There can be no ques- 


tion in this case, of inadequate consideration. 


~. What the father gave by the partition agree- 
^. menít-was joint ownership in the whole pro: 
pérty in consideration' of receiving absolute. 


ownership of a portion of, the property. 


`. -Again the judgment of the lower Court fails 


to point out any other evidence on which an. 


' inferencetoffraud could be based, We must, : 
.. therefore, presume that there was no other ` 
Indeed itis clear that the lower’ 
Appellate Court thought that it was suffici- 
“ent to-sliow that the result of the partition ` 


evidence. 


would be to delay or defeat the respondent.. 


` We fail to see how it can. be fraudulent for 


m 


‘enter into a partition with their father with- 
the express object of avoiding attachment 


. a,80n.ío exercise a right of partition which 


pre-existed the incurring of the debt. by the. 


“father. Accordingly we are of the opinion 


that the sons of.a father at any time up to 
attachment of the joint family property: can 


of what up to the.time of the partition has 
been joint family property. If they do so, 
their individual property acquired by the 
partitionwill not be liable to attachment. 
The partition ean only be set aside on evi- 


sufficient to justify an inference of fraud. 


"The only decision at, all to the point. which : 


has been brought to our notice is that of 


" Indarpal v. Imperial Bankof India (2): 


: This was a decision by a two Judge Bench 


` of this Court. 
`. partition between afather and sons effected.. 
just after a decree against the father could , 


Both the Judges held that a 


be held by the lower Court to have. been 


-eollusively and fraudulently made to defeat, 
The-reported judgment does. 


ihe.ereditor. 
not mak® it clear beyond all doubt; that the 


. partition toók.place between the date when. 
. the creditor .obtsined-.his.decree and the. 


T 


"^ date’ when attachment of the property was 

~ applied for. 
» ment: was applied for, then the decisionin no. 
" way. disagrees with the view taken: ‘by us; 


If it took place. after attach- 


Assuming, however, that it took place be- 


S fore: attachment was applied for, no facts are 
. Bet: forth i in the judginent to show | on: what 


:e 26 Ind: Cas 598; 87, A, 214; 13 ae deme. 


P .PRABAD Ù, MURLIDHAH, 


‘decision of. the trial. Court. 


[104.1..0. 1987] 


basis the: trial Oourt had held the partition 
to be made collusively and fraudulently. It- 
is not stated in the decision that the. mere. 
fact that it had the. effect. of defeating or, 
delaying the attachment of the joint family. 
property wassufficient. per se. to. justify. a. 
finding that the partition was collusive. and: 
fraudulent. The decision, therefore, afforda. 
no safe precedent. Ifrit could be construed: 
to mean that the mere faet that the object. of- 
the sons was tosave the joint; family property.. 


- fromthe hands of the.creditors of the father. 


rendered the partition voidable then we. 

should feel constrained to disagree with. it., 
For the above reasons we are of. the opins, 

ion that the-lower Appellate Court in hold: 


. ing that the partition deed was voidable. 


under s.. 53 of the Transfer. of, Property, 
Act (it is clear that that Court: invokes. s; 
53 because it uses the words “ir order. to. 
defeat the appellants’ claim”) was. miscon- 
struing © the section. In other words: , the. 


‘Court’ was, applying a rule of law. that.did. 


not exist in the form applied. .We,would, 
therefore, allow this. -appeal, and reatore the, 
The appellants, : 
should get. their costs in the lewer Appellate: 
Courtand in this, 

Kendall, J.—I agree with the. order. 
passed. In my opinion, the dictum in. 
Mulla's Hindu. Law that ason’s pious obli- 
gation to pay his father's personal. debt. 


.1s not ilit t be in-. 
dence showing fraud, and the mere fact of. W-pspusl HABI. masi pe 


the desire to save their property will notbe `` 


terpreted to mean that it will not 
follow the son after he has, been separated, 
from his father by a partition. It is. clear; 
ly wrong to argue that it is a liability that 
is attached to his property, because then we: 
should be faced with this position that. a; 
father by incurring a. personal debt. ‘could 
create a charge on the joint family property. 
of himself and his sons. It is. well. "known. 
that he cannot do so except for legal. naces-. 
sity or for antecedent debt. When.a. parti- 
tion takes place, however, ag has been held: 
by a number. of authorities, among. whieh 
may be mentioned Krishansami. K ONAN. v, 
Ramasmi Ayyar(3) and Vinjanampati Peda. 
Venkanna, v. Vadlamannti Sreenivasa (4), 
the son rids himself of his liability to . pay. 
his father's debt provided that. the parti- 
tion take place before the property.has been: 
RR attached, 


A. Appeal allowed. - 
ae za 519; 9 M, -L, J, 127; 8 Ind. Dec. (N. s) 


a 43:Ind. . Cas. 225:. 41 M. 136; 22 M. L. T 334; 33. 
M. L. J. 519; 6L. W. 649; (1918) Mf W.N.5 
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[104 1, ©. 1927] BA 


__ MADRAS. HIGH COURT. 
SscoND Civit Appiats Nos. 1232 and 1233 oF 


February 25, 1927. 
" Present; —Mr. Justice Ramesam, 
DIOYADARU OHANDRASEKHARA- 
` LINGAM BEING A MINOR BY NEXT. FRIEND | 
DIOYADARU BASAVAMMA —PLAINTIFF— 
AE "APPELLANT ` i 


. versus l : 
ARIGAPUDI NAGHABUSHANAM, 
AND ANOTHER—DEFENDANTS—RISPONDENTS, 
Transfer of Property Act (IV of 1882), ss. 8, 180— 
ale of  immoveable property with past mesne 
profits—Vendor, right of, to sue for past profis— 
Assignment of actionable claim— Assignor's right to sue 
on behalf of assignee. ` i 
The transfor of a claim for past mesne profits, even 
though it is accompanied bya sale of’ the property 
itself, is invalid. [p. 410, col. 1.] 
vendor of immoveable property . can, even 
though he'has expressly-assigned his right to past 
mesne' profits also to the vendee, sue for such profits. 
for and on behalf of the vendee. jp. 410;col.'2.] —" 
Kocharla Seetamma v. Pillala Venkataramanayya 
(D, Muthu Hengsu v. Netravathi Naiksavi (3), Shyam 
Chand Koondoo v. Land Mortgage Bank, of "India (5), 


ahd’ Sukhamayee Biswas v. Monoranjan Chaudhury : 


(6), followed. 

Venkatarama Aiyar v..Ramasami Aiyam (2), dis-. 
sented from. 

Ohapterj VIII of the Transfer cf Property Aot is 
intended to enable transferees of actionable claims 
to maintain actions on the assignments’ and to gat’ 
' rid of the difficulties in the English Law where, for 
some time, assignees could not maintain an action at 
all and afterwards they were'allowed to maintain 
action in the name' of ‘the assignor. But this 
Chapter is not intended to lay down that the trans- 
feror himself cannot maintain an action for the benefit 


x X 


of the transferee: ‘ [p. 410, col. 2.] ` 
Second appeals against 
Court of the Additional Subordinate Judge, 
Masulipatam, in A. S. Nos. 46 and 47 of L928. 
(A.S Nos. 160 and. 161 of 1923, District: 
Court, Kistna), preferred against, those of: 
the Oourt of the District Munsif, Gudivada, 
in O. S..Nos. 414, and 413 of 1921, respec». 
tively. ` UE i TN 
i Mr. K. Kameswara Rao, for the Appel- 
ant. i T 
Mr. P. Satyanarayana, Rao, for the Re- 
Spondents. 


JUDGMENT.—Thesa second appeals 
are connected with Second Appeal No. 
1179, which was disposed of yesterday. The- 
original plaintiff in these second appeals, 
whose legal representative is now the ap- 
pellant, was the revéraioner. who sold-the 
property to the plaintiff. in tha other suit. 
The suits out of which. these second ap- 
peals arise are filed.to recover mesne pro- 
fits for Faslis 1328.and 1329,” The profits 


CHANDRASRRHARALINGAM P. NAGABUSHANAM, 
for these faslis were also intended to be 


the decrees of the . 


409 


transferred by the sale-deed in “favour of | 
the vendeo in the other case. That ig 
Ex. A in"that second .appeal But the 
plaintiff in the other second appeal did. 
not sue for these profits apparently or the 
ground that the transfer-is void aceord- 
ing to the decision in Kocharla Seetamma 
v. “Pillala Venkataramanayya (1) and the 
vendor ‘and ‘the vendee seem to have 
agreed that the vendor himself should sua 
for these profits. Accordingly the -actual 
reversioner brought these suits to recover 
the mesne profits. The District Munsif 
decided against the plaintiff saying: ‘“The 
plaintiff has not come’ into ' Court with 
clean hands, It would not be equitable 
to allow the. plaintiff to. get at profits in 
this indirect fashion.” I do not under- 
stand these sentences. On appeal, the 
Subordinate Judge held, relying on Ven: 
katarama Aiyar v. Ramasami Aiyar (9) 
that the. transfer was valid and, therefore; 
the vendee under Ex. A ought to havé 
sued for mesne profits and not the present 
plaintiff and accordingly dismissed these 
suits though he decreed the othér suit: 
The plaintiff files these second appeals. ` - * 

The decision in Kocharla Seetamma v, 
Pillala Venkataramanayya: (1) has been 
followed in "Muthu Hengsi, v. Netravathi 
Naiksavi (3) in which the Judges also rely 
upon Defries v. Milne (4). The same view 
was taken in Shyam Chand  Koondoo Y, 
Land Mortgage Bank of India (5) and re- 
cently again by Greaves and. Cuming, JJ; 
in Sukhamayee Biswas v. Monoranjan Chau- 
dhury (6). The Patna High Court also took 
the same view in Jay Narain Pandey’ v; 
Kishun Dutt Misra (T). ‘The point did not 
arise in Venkatarama Aiyar v. Ramasami 
Aiyar (2) where what was transferred wag’ 
a decree in regard to past mesne profits,” 
Bat, thouga this question did not arise: 
there, both the learned Judges made a 
passing reference to it. Sadasiva Iyer, J., 
said- that’ these decisions are the result of 
an unnecessarily close adherence to the 

(1) 21 Ind. Cas. 387; 38 M. 308; 14 M. L. T. 319; 25 
M. L. J. 410; (1913) M. W. N. 918. . : č 

(2) 62 Ind. Ons. 305; 44 M. 539; 40 M. L. J. 204; 13 L. 
W. 199; (1921) M. W. N. 137; 29 M. L. T. 92. 

(3) 58 Ind. Oas. 383; 12 L. W. 44. 

(4) (1918) Ob. 93:82 D. J. Oh. 1; 107 I T, 593; 57 
i) 90. 695; 12 O. I. R. 440; 4 Ind, Dec. (x. 8.) 

24 Ty VS 


“6 89 Ind. Cas. 827; A: I. R. 1926 Cal. 428, 
(T) T8 Ind. Cas. 705; 3 Pat. 515; 5 P.L. T. 881; A. I 
R.1924Pat.551;2 Pat. L. R. 306. 57. - ^ ^ & 


410. "- 
development of law of torts in English 
Courts, Seshagiri Iyer, J. says that. when 
he decided the case in Muthu .Hengsu v. 
Netravathi Naiksavi (3), the fact that the 
sale-deed covered the right to :inesné pro- 
fits, was not brought to bis notice at the 
time of the hearing and then. he adds: 
“If the decision to which I was a party is 
to be understood as laying down’ ‘that 
even in cases of actual transfer of mesne 
profits as subsidiary to the enjoyment of 
the property, the right cannot be enforced, 
Iam not prepared to stand by it." Ifthe 
learned Judge meant to say that the right 
to past profits is subsidiary to the enjoy- 
ment of the property, I am not prepared 
to agree with him. Section 8 of the Trans- 


fer of Property Act says only the .rentsiand- 


profits accruing after the sale must be re- 
garded as included in the legal incidents 
-of the property. But as to past profits 
that accrued due prior to sale it can- 
not be said that they are subsidiary to 
the enjoyment of the property. It cannot 
be said that to make a sale operative and 
effective the right to collect past. profits 
must also be conveyed to the vendee. This 
is also the view of Doss, J „in Jay Narain 
Pandey v. Kishun Dutt Misra (T). .I am, 
therefore, inclined mot to share the doubts 
of Seshagiri Iyer;.J., in Venkatarama Aiyar 
v. Ramasami Aiyar (2) and Iam of the 
opinion that the earlier decision to which 
he wasa party, namely, Muthu Hengsu v. 
Netravathi Naiksavi (3) is rightly decided. 
There is a singularly uniform course of 
decisions on this point in all the Courts 
and as I do not feel any doubt on the 
matter 1 do not see why I should depart 
from the decision in Kocharla Seetamma 
v. Pillala Venkataramanayya (1) on account 
of the doubts in the nature of obiter dicta 
expressed in Venkatarama Aiyar v. Rama- 
sami, Atyar (2) I may point out that 
Sadasiva lyer, J. himself had followed in 
Govindaswamy Pillai v. kamasami Aiyar 
(8) the decision in Kocharla Seetamma v. 
-Pillala Venkataramanayya (1) Following 
these decisions, I think, the plaintiff in 
these cases is entitled to a decree for the 


mesne profits prayed for. 
It neta been found that the defendants 


are not entitled to the land, they are cer- 


tainly. liable to pay profits to the present 
plaintiff who was the owner at the time 
when the defendant trespassed on the lands. 
(8) 34 Ind. Oas. 6; 30 M. L. J. 492; 3 L, W. 408; (1916) 
M. W, N. 79, | 


, BHAGWATI S: NANDU MAL, ` 
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"The defendants having incurred an obliga- 
tion in favour of the present plaintiff, the 
fact that the plaintiffs right was trans- 
ferred to some transferee ought not to make 
the obligation any the less. It may be that 
in such a case the defendants ought to be 
protected from a double action. Of that 
there is no fear in the present litigation, 
It seems to me that even if the assignment 
is valid, the right of action originally resid- 
ing in the assignor has not ceased. It is 
true, s. 130 of the Transfer of Property 
Act says that where an actionable claim 
is transferred all the rights &nd remedies 
of the transferor are transferred. I do not 
deny this. All that I say is that the trans- 
feror may maintain the.action and after- 
wards hand over the amount when collect- 
ed to the transferee. The whole of the 
Chap. VIII of the Transfer of Property Act 
is intended to enable transferees of action- 
able claims to maintain actions on the 
assignments and to get rid of the difficul- 
ties in. the English Law where, for some 
time, assignees could not maintain an ac- 
tion at all and afterwards they were allow- 
ed to maintain action in the name of the 
assignor. But I do not think this Chapter 
is intended to ley down that the transferor . 
himeelf cannot maintain an action for the 
benefit of the transferee. This is the alter- 
native ground. on which I should think 
these second appeals ought to be allowed 
even if the assignment is valid. 

“ The yesult is these second appeals should 
be allowed and the plaintiff will be given. 
8 decree in these two suits at the rate found 


"by the Subordinate Judge in para. 7 of his 


judgment with interest at 6 per cent. from 
the date of acerual upto date of decree and 
future interest upto payment. The plaint- 
iff will be entitled to costa throughout. 

V. N.Y, 


TAN. A. l Appeals allowed, 


ALLAHABAD HIGH COURT. 
SECOND CIviL APPEAL No. 853 or 1925. 
May 18, 1927. 
Present:—Justice Sir Oecil Henry Walsh, 
Kr. and Mr. Justice Iqbal Ahmad. 
Musammat BHAGWATI—PLAaINTIFF — 
APPELLANT 

versus 
NANDU MAL -—DzzENDANT— RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 100— 


x 


Mcr 
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Lease—Deed executed: by occupant and accepted by 

owner, whether conveys title as. lessee—Execution of 
deed by landlord, necessity of. ae 

A kabuliyat executed by the person occupying the 


premises and accepted by the person owning the 
. premises, is not sufficient to bestow title upon the 


person occupying the premises, and can in no way be .^ 


considered a lease as defined by s. 105 of the Transfer 
of Property Act. er b wig . 
Kedar Nath v. Shanker Lal (1), followed. ^ : 


Second appéal from the decree of the 'Ad-: 


ditional District Judge, Saharanpur, dated 
the 2nd of February, 1925. : 
Mr. Nihal Chand, for: the Appellant. 
Mr. P. L. Banerji, for the Respondent. 


&ppeal and arises out of &'suit fora decla- 


ration that a kabuliyat dated the 26th of 


January, 1921, executed by the defendant 


in favour of the plaintiff is null and-void as: 


against the plaintiff. The plaintiff executed 
a general power-of-attorney in favour. of 


two persons named Bishambhar Das and - 


Genda Mal on the 2nd: of February, 1918. 
_ By the power-of-attorney the said mukhtar- 
ams are authorised to grant leases in 
. respect of the property belonging to the 
plaintiff. The ‘plaintiff's case was that she 
never. consented’ to empower the said 
muichtar-i-ams. to lease out her property, 
and that the said condition in the mukhtar- 
nama was entered without her knowledge. 
She further alleged that the said mukhtar- 
tams got the defendant to execute a kabuli- 


yat reserving a nominal rent.in favour of ' 


. the plaintiff without-her knowledge for their 
own benefit. It was further alleged that 
no lease had been executed by the plaintiff 

- in favour of the defendant, and as such no 
‘transfer had taken place in favour of the 
defendant. > IRE ND 

The defence to the suit was that the 
mukhtar-i-ams of the plaintiff were autho- 
rised to-accept a kabuliyat from the defend- 

' ant, and that, as a matter of fact, the kabuli- 
gat was executed with the knowledge and 
consent of the plaintiff, and that the rent 
reserved by the kabuliyat was a fair rent. 

"The triàl Court held that the mukhtar-i- 
ams ofthe plaintiff were in collusion with 
the defendant, and that without the plaint- 
iff's knowledge got the kabuliyat executed 
by the defendant, and that the real persons 
‘who stood to gain by the kabuliyat were the 
mikhtar-i-ams and not the defendant. 

On thess findings the trial Court passed 
a decree in the plaintiff's favour in terms 


of the-relief prayed for in the plaint. On. 
appeal by the defendant the.lower Appel- ^. , 
e Court reversed he decree of -the-trial-. - 


L^ BHAGWATIU.NANDUCMAL, 


s v 
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‘Court’ and. dismissed the - plaintiff's suit, 
“ The lower Appellate Court Held that the 
` plaintiff duly authorised her mukhtar-t-ams : 


by.the mukhtarnama execüted.by her, to 
grant leases of her property, and that, the 
mukhtarnaina was actually read-out to her, 
and that she -was aware of the powers given 
to the mulkhtar-i-ams. I&further held that: 
the property covered by the kabuliyat not 


: being agricultura 1 land, the defendant by 


the kabuliyat acquired the rights of w lessee, 
and that the plaintiff was not entitled to. 


' assail the rights of the defendant simply on 
JUDGMENT.-—This.is a plaintiff's - 


the. ground 
cuted, ` > S ; 

: It is clear. that -the lower Appellate Court 
did not in: any. way affirm or modify the 
finding of the trial Court with respect to 
the collusion between -the defendant and 
the mukhtar-i-ams of the plaintiff, nor, in. 
the view: that we.take of the case, is it 
necessary for us to record a finding on this 
point. It has been held by this Court. in: 
the case of Kedar Nath v. Shanker Lal (1), ` 
that a kabuliyat executed by the person . 
oceupying the premises and acéepted by the 


that a lease had not been exe- 


“person owning the premises, is not sufficient 


‘to bestow title upon the person occupying 
the premises, and can in -no way be con- . 
sidered a lease as defined by s. 105 of Act 


“IV of 1882. That “being so itis clear that - 
by the mere execution of a kabuliyat the. - 


defendantdid not acquire the rights of & 
lessee with respect to the property owned 
by the plaintiff. It appears that on tlie 
basis of the kabuliyat the defendant succeed- | 
ed in securing mutation of names in his 
favour in the revenue papers. This action 
of the defendant furnished a cause of action 
to the plaintiff for the institution of the 
present suit. : 3 Yo 
: As no lease has been executed by: the 
plaintiff the kabuliyat does not entitle. the 
defendant to claim the rights of a lessee, 
&nd accordingly the plaintiff was entitled 
to the deeree granted to her by the trial 
Oourt. . . TES " 
For the reasons given above we allow 
this appeal, set .aside -the decree of the 


‘lower Appellate Court, and restore the dec- 


rae of the trial Court with costs in. all 

Courts. an AE : 2 
A, N. A, 2 ^A Appeal allowed.. 

> (1)°78 Ind. Cas. 934; 22 A. L.'J. 185;. 46 A. 303; A, 

I, R. 1921 AlL 514; L. R. 5A,800iw, 7S s s 
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SIND. JUDICIAL. COMMIS- ' 
“SIONER’S ‘COURT. : 
Frase Crvir “APPBAL No. 1306 OF 1925. . 
i March: 11, 1927.. 
` Present —Mr. Rüpcliand Bilaram, A, J. O; 
. “and Mr. Lobo, A; J. 0. . , 
“ MULIBAI—PLAINTIFF— APPELLANT ` 


z i Versus 


VASSIBAI--DREENDANT— RuSPoNDENT. 


. Pleadings, deviation from, if and when permissible 
Suit for ejectment-—Tenant pleading adverse, posses- 


gion, whether entitled to notice to -quit—Court-fées—: 


' Plaintiff im possession -of part of building—Prayer 
to eject. defendant: from., another. .part—Count-fees 


payable—Court ' Fees Act (WIL of. :1870), $$. WA (5), 


JH); Sch. II; el. 16 (11). 


Although the general rule is that a cause ‘should: 
be'deeided; secundum allegata: et "probata, ,. this: rule - 


should: not be applied in an abstract -way..regardless 
‘ofthe circumstances, and it is "not. proper to, decide 


against a party oma view which: might have béen-. 


‘obviated by a mere amendment-of thé pleading, and 
: &hà&t, in a cage. where the parties:have, ‘bee’ allowed to 
go to proof. [p.413, cols. 1.&.2.] : 

NS ‘Motabhoy Mulla’ Es ssabhoy Ys "Malji. Haridas, w, 
] reliéd upon; ~- 

"^ vA'tenant who denies the tenancy - 'and. sets up 


adverse. possession: in a. suit: for ejectment by. the. 


landlord i is not entitled to. piss: wanti:‘of ‘notice to 
quit. “[p. 413, col. 2 

“A sult by” 
. portion of a building as well as the site“oi-which 
. the: building stands; to “eject a person’: occupying 
another portion 
ol;'16 (b) of the Second Schedule.or under. 8; Ti cl. 11 
of the Court’ Fees Act.- [p, 414 col., 


"Appeal ‘against thé: judgment. and decree 
‘of Mr."Aston; A. 9” OC. m^ Suit Nos-641 
“of: 1924,. dated the 7th: en 1928, and ré- 
, ported as 97. Iud. Oas, 248, 


S ‘Mr. Tahilram  Maniram,, for the . Appel- 
ant. 

Mr: Dipchand Chandumal, for ‘the Re- 
spondent. ` eee ka ME 


“J UDGMENT.—In this case Mulibai 
.Bued. to eject her. husband's- sister V.assibai; 
‘and one Pitumal, the aub-tenant of Vassi- 
. bài. She stated in the plaint. ‘that about 
19 mgnths before suit, she had ‘permitted 
" Vassibai to occupy ‘the first ‘floor of: her 
residential house as a tenant-at-will without 
payment of any rent, and that subsequent- 
ly’Vassibal had, without ihe . consent. Aud 
. knowledge of Mulibai, put. Pitumal - 

, Secupation ofthe second floor and was E 
Govering rent from him. She stated that 
‘she bad: given due notice to Vassibai and 
"PBitumal to vacaté the premises: and: :asked 
for their ejectment as: also for.renditióh -by 
: Vassibai of the recoveries made by her from 
Pitumaland for mesne profits from the 


E of suit till. possession. She inem 


MULIBAY U YASBIBAT, 


‘Rs. : 


a person’ who is in possession of a. 


.of the building. falls. ;either under . 


1. 
[104 1. 0. 1921] - 


the guit, for the purpose of Court-fees at 


Rs. -420. in.respeot/of the .relief for eject- 


ment on the assumption that the rent per. 


month of the two floors was Rs. “35 and. 
valiied. the relief for rendition of account ati 
The -case. was tried as a’ short: 
On-be-: 
half of Vassibai, her Pleader orally stated - 


cause, - "Pitumal failed: to appear. 
the following defence:— 

^: "That . Vassibai. had been in A 
possession of the próperty ‘for more. than: 
12 years and.that.the suit’, was not'main- 
tainable as framed as Thawerdas, the ;father- 
in-law: of the ` plaintiff, and = Doongarmal, 
the husband of’ Vassibai, were partners in 
their. business and in the purchase of. ‘the. 
properties, that. ‘the house -in suit: was 
partnership property purchased .out.of. 
partnership funds, that the. second floor of. 
the house had been constructed at Vassi-. 
bài's ‘expense—that she had been in posses- 
sion of the premises. for about 40 years that 
even otherwise she was. entitled to residence: 


and maintenance being à widowed daughter ` 


of :‘Thawerdas, and that she could .not, 
therefore, be ‘ejected. , She ‘also claimed 
compensation for improvements made -by 
her on the construction of, the second: floor,’ 
AS. .& re-joinder to this defence, thé learned 
Pleader for Mulibai admitted that Vassibai 
had been in . possession .. of a part of the 
house: as permissive occupant for a number 
of years, but ‘stated ‘that she had given 


up possession of that part about four years’ 


before | suit, that a suit had been filed. by 
her. in * the Lasbella Territory: with regard 


to the. business. of Thawerdas which èx- . 


elusively belonged to Thawerdas and had 
descendedto her, and that she had obtained à. 
decree to that effect and that it was subsequ- 
‘ent to that decree that Vassibai had again 
come to livein the property with her. per- 
mission-about a year before the suit and had 
then. refused to go.out. It was. on 


these pleadings that the parties went to 


trial, 


sioner came to the conclusion that Vassibai 
wasa permissive occupant of the premises, 
that.she had not acquired any rights: by 
adverse possession and was liable to be 
ejected. He, also, 


second floor and that, therefore, she was 


-entitled to compensation which he fixed at 
. Rg. 2,500 to be paid to her after deduct- 


ing the mesne profits which had. accrued 
due to. Mulibai and which | he . fixed: “at 


~ The learned Additional J udicial Commis- 


held that Vassibai had, 
spent money on the construction. of the . 


^ 


| 
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Rs 50 a month, The learned Judge 

decet to give any decree against Pitu- 

mal, erie 
It is against the latter part of the decree 

that Mulibai has come to us, in appeal. 

Vassibai has. filed cross-objections on 

thar part of the decree which is against 
er. 


Several interesting questions of law and 
fact havebeen argued by the Pleaders for 
either side. We shall deal with them 
in the order in which they were advanced. 

Mr. Dipehand has urged that Mulibai 
had failed to establish that Vassibai was & 
permissive occupantand that, at any rate, 
she had not established that Vassibai came 
@ second time to live in the house, about a 
year before the suit. There can be no doubt 
on-the facts and on her own evidence that 
her possession was permissive. Thawerdas 
died in 1900 leaving as his son, Menghraj, 
a child about. one year old. Doongermal 
was only a gumashta partner of Thawerdas, 
‘and on his death he continued to manage 

. the business of. the minor upto 1906, when, 
he died. The business was then managed 
by Chellaram,; father of. Doongermal upto 
the year 1912. Aftér Oliellaram's death, Vassi- 
bailooked after Menghraj and his affairs. 
It was she who got Menghraj married to 
Mulibai andin her capacity: as Manager, 
came to live with Mulibai in the premises. 
It is not certain,if .Chellaram died before 
Menghraj,-but it is clear that, after 
Menghraj’s death, Vassibai managed the 
affairs of Mulibai, The property was pur- 
chased inthe name of Thawerdas in 1880, 
before he took up: Doongermal as his 
gumashta. partner, and probably before 
Doongermal was married to Vassibai. 
Under the circumstances, an inference 
may, fairly, be drawn against her that. she 
came to live with Mulibai as a permissive 
occupant only. ; ; 


. We are not inclined to attach.any weight 
to the plea that Mulibai should be non-suited 
as she had only set up in her plaint a 
permissive occupation for one year before 
‘suit, That statement wasamere surplus- 
-age. It has, in no way, prejudiced the trial. 
The parties exactly know what .. their 
contentions were and have led evidence 
on all the points urged by both the. sides. 
It is, no doubt, true. that a cause should be 
‘decided secundum allegata et probata but 
ag pointed out by their Lordships of the 
Privy Couneilin Motabhoy Mulla Essabhoy 


MULIBAIjO, VASSIBAI. 
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y. Mulji Haridas (1) that rule should, how- 
ever, not beapplied in an abstract way 
regardless- of the circumstances, and “that it 


"would not be satisfactory.to decide against 


a party on aview which might have been 
obviated by a .mere amendment of ihe 


pleading, .and that, in a case where the 


parties had been allowed to go to proot”. 
In the present case, the Pleader for Mulibai 
had made it abundantly clear that Vassibai 
has beenin -occupation for a very long 
time, though with a break. and the defect 
could have been cured. by an amend- 
ment of:the pleading. There is, also, no 
question. of any. adverse, possession by her. 
The-only overt.act, on her. part amounting 
to. a denial of the title of. Vassibai, was her 
act of sub-letting the second floor to Pitu- 
mal. This was admittedly within a few 
‘months of the date of the suit. _ ME 

. The next point urged is that Mulibai had 
not proved that she gave a, proper and 
valid notice of ejectment. Butin her plead- 
jigs Vassibai had denied :the, tenancy and 
set up.an: adverse claim „in , herself, she 


was, therefore, entitled to no notice what- - 


SOBVeT; p: ute ee zo fu 8 
_, Now with regard to the sum.of Rs. 2,500 
awarded-by the.learned Additional Judicial 
Commissioner, as compensation. for, the 
building, assuming that any money was 
Spent by Vassibai on the construction of the 
second ‘floor, it was according.to her own 
case partnership money, and was, therefore, 
debitable to the private. account of Thawer- 
das and his son Menghraj on thé partner- 


ship books, She failed. to produce the’ 


par&nership.books and, therefore, it would 
not be unfair to presume that. the item 
was so debited. If no debit entry was 


‘made, it.is equally not open to her to | say 


that she should get- credit for partnership 
money spent by ber. in the construction of 
‘the. building. Her right, if any, to.any 


. money dueto her husband by the partner- 


ship, is bya suit for settlement -of partner- 
ship accounts, She cannot, therefore, claim 
payment of any money spent by heron 
the property belonging to one. partner, asa 
.gondition precedent to her going out of.the 
house... .. ECCE js dy. : IT à 

. The next question raised is -as to the 


-amount of Court-fee which Mulibai should 


have paid on this suit. 


' (3) 29 Ind. Cas. 223; 42 I. A. 103; 17 M. L. T. 402; 28 
M: L. J. 589,13 A. L.J. 529; 19 C. W. N7713; 21 C. L. 


37507; 17 Bom. L. R. 460; 2 L, W. 524; (1915) M. W; N. 


522; 39 B. 399 (P. CJ) 


2 au B 


- in s. 2, cl, (11) ofthe Court Fees Act. 


'. present case. 


`. of Mulibai, 


UM 


Mr. Dipchand has urged that s. 7, el. (11) 


$ of the Court Fees. Act has‘ no application. 


as it pre-supposes a lease as defined by 


' B. 105 of the Transfer of Property Act, that 
. is, a tenancy or an agreement 


premium orto pay rent. He has drawn 
-our attention to the words “according to 
the amount of rent of the immoveable pro- 
perty to which the suit refers" appearing 
Be 
‘has contended that s. 4, el. (5) and not s. 7, 
el. 11, applies 'to the circumstances of the 


contended that the relief falls" under Sch. Il, 
el, (17) (vij, and that.only a Court-fee of 
Rs. 10 should have been paid. It. is 
immaterial for the purposes df this case to 
decide which of these clauses apply. The 
land and the building stand in théname 
‘Sheis in physical possession 
of the land and the building-on the 
‘ground floor. She wants Vassibai and 
Pitumal to vacate the portions occupied by 
them. The value of the relief claimed by 


` her cannot be the value of the land and 


‘plaintiff has done.. 
A GADAH, to us to have been properly valu- 


is with regard. to .the money-decree, 


.the buildings thereon. Either the relief is 
not, valuable at all and, therefore, falls 
within the purview of el. (16) (b) of the 
Second Schedule or if it can’ be valued, its 


, value, it is not unreasonable to value it at 


12 times ` the monthly rent which the two 
portions would yield. Thisis what -the 
The suit, therefore, 


P The last: point raised by: Mr. Dipchand 
No. 
rent has been awarded.to Mulibai for any 
period prior to the buit.: We see no reason 


: why Vassibai should not be ‘made to "pay for 


use and occupation of the portion in ‘her 


.to delivery of possession. The learned 
Additional Judicial Commissioner has fixed 
‘it at” Rs. 50 per month,i. e. Rs. 25 for 


' the portion in the occupation. of Pitumal 


. and alike amount for the portion in the 


occupation of Vassibai. There is, however, 


` no evidence asto the fair letting: value of 


| ‘Vassibai’s portion. Mulibai valued the rent 


of both the portions at Rs. 35'a month. 


5 We:think that under the circumstances the 


amount payable by Vassibai should be fixed 
at Rs. 35 instead of Rs. 50- per month. . 
Weaccordingly, maintain the decree. -pass- 


. '- edbythelearned AdditionalJ udieialCommis- 


 eioner for ejẹotment:, against both Vassibai 
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to: pay a` 


On the ‘other hand, it is. 


4 
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and Pitumal and vary the rest of the decree 
by ordering that Mulibai do recover from 
Vassibai mesne profits at the rate of 
Rs: 35 per month from lst July, 1924, 
upto vacant possession. li 

We allow costs ofthis appeal to Mulibai. : 
The order for costs passed by the lower 
Court will stand. : 

P. B. A. . 


Decree varied. 
- A. Nc A, 0. t7 


`. ALLAHABAD HIGH COURT. 
SECOND Civin APPEAL No. 1660 or 1924. 
May 12, 1927. . 
Present:—Mr. J ustice Ashworth. 


‘SHED HARAKH UPADHYA AND OTAERS 


—DEFENDANTS—APPRLLANTS 
versus 
J AI GOBIND TEWARI anp OTHERS— 
PLAINTIFF3— RESPONDENTS, 

“Oomen s—Construction of building without consent _ 
of others—M. andatory, injunction- -Exclusive possession 
of co-owner.erecting building, effect of. i 

In applying the rule that one of two joint owners 
is not entitled to makea building: on the joint pro- 
perty without the consent of the other joint owners 
to a case where the owner who erects the building 
has been inexclusive possession of the land built upon, 
the guiding principle is whether the erection of the, 
building is in keeping with the method of exclusive 
possession enjoyed by the person erecting the build- 
ing. [p. 415, col. 1.1 

Lachmi v. Ganga Din (2), applied. 

A co-owner who has been in exclusive possession 
of a piec of the joint land and who has been using it 
for trough for cattle.is not entitled to erect a.sitting 
róom on it without the consent of the other co. . 
owners. [ibid.] 

Second appeal from the decree of the Sub- 
ordinate Judge, Basti, dated the 17th of 


possession and the portion in tHe posses-: July, 1924. 


`| gion of Pitumal from the date of this buit 


Dr. K. N. Malviya, for the Appellants, 
: Mr. Sankar Saran, for the Respondents. 


"JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff- 
respondent: for demolition of a certain 


- baithak by: the defendant first party, who 


is appellant in this appeal, on joint parti 
(vacant) land. The firat, Court dismissed 
the suit on a finding that this piece of land , 
had long been in the exclusive possession 
of the appellant, and that the plaintiff had 
acquiesced in the construction of the build- 
ing. In first appeal the lower Appellate 
Court found that the appellant was eatab- 
lished in exclusive possession of the plot 


, although it belonged to: both the parties, 


|| 
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It found that the construction of the baithak 
was recent, the land hitherto being occupied 
by the cattle trough of the defendants. It 
refused to decree to the plaintiff joint pos- 
session of the plot but decreed demolition of 
the baithak. 


In this appealit is urged that the lower 


Appellate Court having found that the ` 


appellant was in established exclusive pos- 
session should not have decreed demolition 
of the baithak but should have allowed the 
building-to stand, leaving the plaintiff his 
remedy, if any, at the time of partition. 
Reliance .is placed upon a decision in 
Lahaso Kunwar v. Mahabir Tewari (1). 
Thisruling has nothing whatever to do 
with the present point. It was held in 
. Lachmi v. Ganga Din (2) that one of several 
joint owners is not entitled to make a build- 
ing on the joint property without the con- 
gent of other joint owners notwithstanding 
that the erection of such building might. 
cause no direct loss to the other joint 
owners, and thatin such a case a manda- 
tory injunction ought to be granted. The 
question arises whether the proposition just 
stated requires any modification where it” 
is found that the land built on has been in 
the exclusive possession of the person erect- 
ing the building. Of course, if the build- 
ing was erected long ago, it wil be pre- 
sumed that the co-sharer in exclusive pos- 
session, who erected the building, did so 
‘with the permission of the other co.sharers. 
No such presumption can be made in a case 
like this where the erection is of*recent 


.date and has been objected to from the - 


beginning. The principle to be applied in 
this case is whether the erection of the 
building by the appellant is in keeping 
with the method of exclusive possession 
hitherto enjoyed by the appellant. Ifo, 
there should be no interference, the other 
co-sharers having allowed the appellant to 
occupy exclusively in a certain way must 
-be deemed to have consented in advance to 
any use of the land consonant with the 
exclusive possession permitted. In the 
present case, Lowever, the appellant is 
attempting to build a sitting room on land 
hitherto merely used for trough for cattle. 
‘This is to alter the character of the appel- 
lant's exclusive possession, and it might 
have a prejudicial result'to the plaintiff in 
‘the event of partition. In any case the 
plaintiff is entitled to object to this use of 


(1) 20 Ind. Cas.-15;13 A, Lid, 558; .37 A, 412, 
(2) 8 A. Li d, 83, 
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-the land as unauthorised by him either 
expressly or by implication. The lower 
Appellate Court was, therefore, in my opin- 
ion, justified in passing a decree that it 
did, and the appeal is dismiesed with costs. 
A.N.A. | Appeal dismissed. 


. MADRAS HIGH COURT. 
Civin Revision Petition No 794 or 1925. 
January 21, 1927. 
Present:—Mr. Justice Ramesam. 

KONAKALLA RAMA RAO—PLAINTIFF 

— PETITIONER 
versus 

NALLARI PITOHAY YA—Derenpant— 

RESPONDENT. 

Madras Village Courts Act (I of 1889), s. 78— 
Stamp Act (II of 1899), ss. 85, 86—Civil Procedure 
Code (Act V of 1908), s. 115—Unstamped pro-note- - 
Erroneous levy of penalty and admission of pro-note in : 
evidence by Panchayat Court, effect of—District 
Munsif, whether competent to interfere in revision— 
High Court, power of, to set aside Munsif's order— 
Panchayat Court's decision—Just but contrary to law 
—Interference in revision. € > 

An order passed by a District Munsif in revision 
under s. 73 of the Madras Village Panchayat Courts 
Act can be revised by the High Court under s. 115 
of the Civil Procedure Code. [p.416, cols. 1 & 2.] 


Giddayya v. Jagannatha Ram (1) andPalani Goun- 
dan v. Kuppanda Goundan (2), relied on. 

Where a Panchayat Court, under an erroneous 
view of the law, levies a penalty on an unstamped 
promissory note, and admits it in evidence, the 
document becomes a stamped document and the 
question whether it has been ‘duly’ stamped or not 
cannot be considered by &n Appellate or Revisional 
Oourt under s. 36 of the Stamp Act; and if a 

District Munsif, in exercising his powers under 
'8. 73 of the Madras Village Courts Act, interferes with 
the order of the Panchayat Court on the ground that 
the document could not be admitted in evidence, 
he assumes a jurisdiction which is not vested in 
him by law and his order can be set aside by the High 
-Court in revision. [p. 417, cols. 1 & 2.] 

The omission ofthe words ‘or contrary to: haw’ in 
sub-s. (3) of s. 73, Madras Village Courts Act by the 
Panchayat Courts Amendment Act of 1920 shows that 
a decree may ba just though contrary to law and -a 
decision though contrary to law need not be unjust. 
[p. 417, col. 2] . 


. Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise the order, dated 

“the 15th December. 1924, of the Court of the 
District Munsif of Bezwada in O P. No. 22 
of 1924, presented against the decree of the 
Village Panchayat Court of Bezwada in Suit 


No, 358 of 1924. 
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Mr. P. Satyanarayana, for the Petitioner. 

Mr. Subrahmanyam, for the Respondent. 

JUDGMENT.—This Civil Revision 
Petition arises out of a suit filed before the 
Village Panchayat Court of Bezwada to 
recover Rs.218nd odd. The suit was based 
on two documents, Exs.A and B, dated 
2nd February, and 13th January, 1923, res- 
pectively. The Panchayat Court found that 
these two documents ought to be stamped 
with a stamp of three annas each and col- 
lected Rs. 3-3-0 for each document consist- 
ing of three annas for stamp and five rupees 
for penalty, and decreed the claim. There 
was a revision petition to the District 
Munsif's Court of Bezwada under s. 73 of 
the Village Courts Act I of 1889. The 
District Munsif held that the Village Court 
could not levy penalty in respect ofa pro- 
missory note. He construed Exs. A and B 
to be promissory notes and the suit 
failed as it was based on unstamped pro- 
missory notes. He also held that the 
village panchayat exercised jurisdiction not 
vested by law otherwise acted illegally, and 
reversed thedecisionof the Panchayat Court. 
The plaintiff files this Revision Petition. 

An objection is taken by the respondent 
‘that the revision does not lie. Powers 
of revision against the orders, of Dis- 
trict Muneifs unders. 73 of the Village 
Courts Act have been exercised by the High 
Courtin Giddayya v. Jagannatha Ram(1) and 
Palani Goundan v. Kuppanda Goundan (2) 
withoutany objection. In Paramasivam Pillat 
v. Periyanayagath Ammal (3), the petitioner 
before the Court argued that the Civil Pro- 
cedure Codedoes not apply to petitions under 
B. 73 before the District Munsif. Asto this, 
the learned Judge, Kumaraswami Sastri, J., 
remarked that it is unnecessary to consider. 
But he observed that it was difficult to see 
how the argument of the petitioner who 
filed the petition could be said to be correct. 
There was a Letters Patent Appeal against 
thisin Paramasivam Pillaiv. Periyanayagath 
Ammal(4) The Judges did not express 
any final view on the matter except that if 

^an order of the District Munsif cannot be 
revised under s. 115, Civil Procedure Code, 
it can be revised under the Charter Act. 
I agree' with the view. But apart from 
this, I feel no doubtthat the High Court 
can interfere in revision under s. 115, Civil 


21 M. 263; 7 Ind. Dec. (N. 8.) 613. 
D 24 M, 335; 11 M. L, 9. 189., 

(3) 32 Ind. Cas. 527. 

d 34 Ind, Qas, 203, 
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Procedure Oode. The District Munsif act8 
as a Court subordinate to the High Court 
and the conditions ofs.115 are satisfied- 
The Civil Procedure Code isa general Act 
andit is unnecessary to consider the question 
how far other sections of the Code apply 
to Village Courts. Assuming they do not, 
Ido not think that that consideration pre- 
vents the application of s. 115 to petitions 
before the District Munsifs unders.73 of 
that Act. 

Coming to the merits of this case Mr. 
P. Styanarayana appearing for the petitioner 
mainly relies on s. 36 of the Stamp Act. It 
seems to me that Exs. Aand B are promis- 
Sory notes within the definition of that 
tern in the Stamp Act. That being so, 
under s. 35 of the Stamp ‘Act, the Village 
Court has no power to levy penalty in 
respect of & promissory note. At any rate, 
proviso (a) of that section does not enable a 
litigant to insist on penalty being taken 
and toadmit the unstamped document in 
evidence. But all the same in this case the 
Village Panchayat Court collected. stamp 
.duty and the penalty and admitted the 
documents in evidence. It is not clear 
what the construction of the documents 
they adopted was, With the help of the 
learned Vakils for the petitioner and the 
respondent I examined the matter fully and 
so far as we can see it looks as if the Village 
Panchayat Court thought that the docu- 
ments were promissory notes payable not 
on demand but on the expiry of a month 
from the dates of their execution and, there- 
fore, the proper stamp duty payable was the 
stamp duty payable on a bill of exchange 
for the same value, which would be three 
annas. Theamount of three annas collect- 
ed by them for each document is not ex- 
plainable on any other footing. This on the 
construction of s. 35 is undoubtedly errone- 
ous. But Mr. Satyanarayana relies, as I 
have already said, on s. 36, and on two deci- 
sions in Devachand v. Hirachand Kamaraj 
(5) and Venkatrama Aiyar v. Chella Pillai 
(6). In the first of these cases, the first 
Court considered certain documents to be 
bondsandlevied stamp duty. 'T'he cage came 
up before a Division Bench of the Bombay 
High Court when Birdweodand Parsons, JJ., 
‘differed. Then it came up on Letters Patent 
' Appeal before a Bench of three Judges. All 
thefive Judges were of opinion that the 
documents in that cese were promissory 

(5) 13 B. 449;.7 Ind. Dee. (x. 5) 299. 

(8) 62 Ind, Cas. 607; 40 M, L, J, 479, 


1 
fos LOC. age 


" dotes and 'not bonds : ‘and: that the penalty 
"was wrongly levied under s. -34 - (3) ofthe 
:Btamp-Act then in force. But Bird wood, J., 
‘thought thatin:such a case’ the: judgment 
"ought tobe revérsed by the Appellate Court” 
“whereas Parsons, J., 
: in ‘appeal: were-all of the opinion that 8.36 
: of the Stamp Actcures such an irregular- . 
"ity. "Where the ‘trial Judge ‘collected the 
:Stámp' duty the document becomes a stamp- 
„ed document' and ‘the question whether -- 
V it'is'duly stamped cannot be considered by ` 
‘the Appellate. Court under 8:36. That is. 


c 


'"the view:tàken "by :the “Full Bench. This . 


“case was. followed "in Venktarama ' Aiyar - 
' v; Chella-Pillai (6). Oldfield, J., pointed out ` 
that the language of'the Indian Act is 
' somewhat wider than - that" of the- English : 
+ Act, O. XXXIX, r. 8 and he ‘also: pointed 
"out that the Legislature left the section of'^ 


“the Stamp Act substantially uüaltered after ^ 


‘the’ decision ‘of the Bombay ` High Court, 


“There being no difference'in the language ^ 
“between s.:36 -of- Act ‘IL .0£"1899 and sub-- 


s. (3) of 8. 34 ‘of Act I of 1879, the considera- ` 
tion mentioned by Oldfield, J.; will: hold 
“good; That-the Legislature has not: thought ` 


“fit'to change the “language ‘of 8.36 shows - 
-that they adopted the “view enunciated ‘in’ 


Devachand v. Hirachand-Kamaraj '(5).: A 
distinction: has" been“ attempted: ‘between 
"these two’decisions and the ' ‘present'case on 
“the ‘ground that'the trial "Courts in‘.-those 
two cases construed the documents tobe a 
“bond and an agreement and not’ promissory 
notes and though s. 36 may .cure “a wrong 
< "eonstrüetion: of that kind; it will not cure ‘a 
.ease where:z trial Court while: construing : 
“the document’ tobe’ a «promissory “note 
“ wrongly-levied-penalty under 8.35. -But I 


sam not-able to'see: very:mueh 'in this dis-.‘ 


tinction. Tn either case it isan error' 'oflaw : 
andit isanerror with reference to Btamp 


.: Law. "In those: decisions.the error:is ‘one .: 


‘of finding out underwhat'definition in the . 
"Stamp "Actthe document falls. In: thepre&ént ` 


: case, it isa questionof applying the provisions - 
of 8. 35; “In either caseit may-besaidthat the . 


‘trial’ Court ‘has ‘acted: erroneously: If in 
: the one’case 8; 36*.0f "the: Stamp : Act pre- 
vents an :&ppellaté Court from ‘interfering, - 


“I donot see how it: can enable the Appellate. 


“Court to interfere in’ the other case.: Fol- 
“lowing these:decisions I am of opinion: that, ` 
while“ the Panchayat Court might’ have 
“been wrong in applying the, ‘provisions of 
8. 35, after they have: done so and collected 


‘the stamp duty and the penalty which have 


8f. 
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and the three J udges 


A) 
;Munsif' 's'order is; it:wóuld ‘be:a`correct order 


be unjust. 
:amendment the decree of the -Panchayat 
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been “paid: to Government: and ihe dccu- 
merits have been. admitted in evidence, it 
is not open to the District *Munsif to take 
up the" question and set aside: their judg- 
‘ment. After all, as Parsons, J‘; has/pointed 
out, the Stamp- Act is a fiscal proviston; its’ 


i object i is to protect:revenue and its object 


‘has ‘been: satisfied- in this. case. "The: Gov- 
'ernment “has got its revenue and .there is 


— nothing. absurd-in the plaintiff being. given 
-. &.decree;."Phet!District.Munsif. cannot, there- 


-fore say that the Panchayat Gourt- exercis- 
ed jurisdiction. not-vested by: law ‘or other- 
»wise.acted illegally. ."The.existence -of s.' 36 
vitself: shows that a: wrong -application of 


- $ 35:should-never‘be considered*as ‘an“error 


of jurisdiction “ ‘of. a material: irregularity, 
. IEhat-is implied, by:the.two.decisions.already 


c.relied::on “by sme. L'If80, 3: the: District 


z'Munsif's: action in overlooking 8/36 to ‘which 


r no' reference is made. vand intérfering" with 


"the décision of the:Paüchayat.'Gourt is a 
case where:he:;confers jurisdiction on: him-: 
-self by ‘an-error of law and, therefore; acted | 
“without jürisdiction —see" "Vuppuluri- -Atch- 
“ayya. wv. Venkata: Seetarama Chandra. ‘Rao 
«All thatvean -be-said. forthe “District 


‘if he was ‘the. first - Court :to try the case. 
“But as itis, it isa wrong: ‘order on the merits. 
“Mr. ‘Subramaniam’ «contended : that. it is 


“unnecessary ` ‘for me ‘to .interfere cin::the 


-interests {of .justice.:, Iv would: shave ‘been 
-very:glad ‘not-to interfere in this: cage. ifthe 


‘vinterestsof.justice .did-not -require. ib, but 


I am of the opposite opinion. There. is: :no 
„doubt -the defendant-borrowéd: money-from: 
the plaintiff and. whatever irregularity..there 
“might ‘be, the. Panchayat Oourtdid.levy - 
| stamp duty. Now that they have levied 
‘stamp’ duty:and:gave a:decree to the-plaint- 
iff; itis unnecessary for any Xppellate:Qourt 
‘to set-aside that order on: purely: ‘technical 
grounds. The- omission: of . the words, ' ‘or 
‘contrary to law” in sub-&. -(3) ‘of: 8.79 by. the - 
Amending ‘Act of!1920:shows"that a *decree ` 
may be'just though contrary to law ‘and a 

"decision though contrary to-law: need-not 

Following ‘the spirit ‘of: ‘that 


--Qourt'is just and ought: not to “have “been 
interfered with. I, therefore, set “aside tha 


“order of the District Munsif with costs: here 


“and in. the lower Court. 
- VN. V. ‘ Revision: petition allowed, 
A. N. A. 


(D 18 Ind, Ces, 555; 39 M105; “13M, L. m 60; 24 
“MeL, din ; 
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^^ °. LAHORE HIGH COURT, 
- Sgconp CIVIL APPEAL No, 2940 or 1926. 
l February 5, 1927 
; _Present:—Mr. Justice Addison. 
ABDUL QADIR AND ANOTHER— DEFENDANTS 
. — APPELLANTS 
; Versus 
IMAM DIN —PrAINTIFF— RESPONDENT. 

Limitation Act (I X of 1908), Sch.I, Arts. 61, 88—Suit 
on, basis . of contract of indemmnity — Limitation .— 
Plaintiff paying money for defendant, meaning oj— 

- Contract Act (IX of 1872), s. 28—Bona fide settle- 
ment of civil liability—Stifling of prosecution—Prac- 
. tice—N ew case. ts 

; Parties are bóund by the case which arises on 
their pleadings and which has been enquired into 
by the Oourt of first instance and it is not permis4 
sible forthe Appellate Court to set up à new case 
for a party in appeal. [p. 419, col. 1,] 

Dyal v. Hirde Ram (1), followed. 

"Where. the plaintiff sues for recovery of money on 
the allegation that the defendant had contracted to 
indemnify the plaintiff for the money paid by him 
on defendant's behalf, the suit is governed for pur- 
poses of limitation by Art. 83 and not by Art. 6l of 
the Limitation Act. [ibid.] 

Where the plaintiff gave a pro-notefor a sum owed 
by the defendant and later on paid up thesum of 
the pro-note, it cannot be said that the plaintiff had 

., paid the money for the defendant within the 
. meaning of Art. 61 of the Limitation Act. [ibid]. 
' Where a bona: fide debt exists and the transactions’ 
: “between the parties involve a civil liability as well 
“3as possibly a criminal act, a bond given as security 
.*for the debt constitutes a valid and enforceable 
agreement. [p. 419, col. 2.] : 

Ram Gopal v. Ganeshi Lal (2), followed. 

Second appeal from the decree of the 
District Judge, J helum, dated the 3lst 
August, 1926, reversing that of the Sub- 
Judge, Second Class, Jhelum, dated the 

. 81st August, 1925: 


Mr: Niaz Muhammad, for the Appellants. - 


Messrs. Muhammad Azam Khan and Mu- 
hammad Amin, for the- Respondents. 


JUDGMENT;.—Abdul Aziz and. Abdul 
Qadir are two brothers. The former prefer- 
red a complaint for criminal breach of trust 
under s. 406, Indian Penal Code, against 
the latter. Later he withdrew this com- 
plaint because Imam Din, who is the bro- 


ther of the wife of Abdul Qadir gave him a. 


promissory note for Rs. 2,000 thus assuming 
- civil liability for the debt in question. Imam 
Din has now sued Abdul Qadir, and has 
. joined Abdul Aziz.as defendant as well. 
His plaint is to the effect that Abdul Qadir 
requested him to pay the sum of Rs. 2,000 
to Abdul Aziz and that; Abdul Qadir pro- 
mised that’ he would re-pay this amount 
later. Accordingly, Imam Din executed a 
promissory note in the sum of Rs, 2,000 in 


favour of Abdul Aziz and paid Rs, 1,000 


| 
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shortly afterwards, which sum was re-paid to 
him by Abdul Qadir. Later he paid the 
other moiety of Rs. 1,000 on the 31st Octo- 
ber, 1921, and he.now sued Abdul Qadir 
for that amount on the ground that he 
requested him to pay the money and pro- 
mised that he would re-pay it later, that is, 
expressly contracted to indemnify him. 
Abdul Qadir pleaded that there was a 
criminal complaint but that he did» not 
ask his brother-in-law, the plaintiff, to exe- 
cute the promissory note in question or to 
pay the money, that in any case the agree- 
ment was unenforceable on the ground that 
it was entered into in order to stifle the 
prosecution in anon-compoundable case,that 
the suit was barred by time and that, if 
plaintiff had paid anything, he had done so 
out of the accounts of the partnership in 
which the plaintiff and Abdul Qadir were 
partners. Abdul Aziz pleaded that he had 
been paid and that he got the promissory 


“note from the plaintiff but that Abdul Qadir 


did not come to him in order to settle. the 
matter in dispute between them. 

The following issues were framed:— 

*1. Whether the plaintiff executed the 
promissory note in favour of defendant 
No.2 for defendant No. 1 and the latter 
promised to re-pay him? ' 

2. Whether the suit is time-barred ? 

3. Whether the contract between defend- 
ant No. 1 and the plaintiff is not enforce- ` 
able? ; 

4. Oan the plaintiff recover from defend- 
ant No.,2? : 

5. Whether the plaintiff. has recovered 
this amount from Abdul Qadir ? 

On. the first issue the trial Court held 
that there was no evidence that defendant 
No. l requested the plaintiff to pay and 
promised to pay him and that this was the 
plaintiff's case. 

On Issue No. 2 the trial Court held that 
Art. 83 ofthe Limitation Act applied and 
not Art. 61 as the plaintiff's case was that 
there was an express contract to indemnify. 
For that reason, the limitation was three 
years under the special Art, £3 and not six 
years under the general Art. 61, as amended 
by Punjab Act I of 1904. On appeal the 
learned District Judge seems to have accept- 
ed the view that there was no evidence to 
establish the express contract pleaded by 
the plaintiff. He has said as follows:— 

“In this case there is no question of Abdul 
Qadir having contracted to indemnify Imam 
Din in any way, but it is a suit pure and 
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simple for the récovery of Rs: 1,000 payable 
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` where a bona. fide debt exists and where 


to Imam Din for the money paid by him: 


for Abdul Qadir. It is, therefore, clearly 
. covered by Art. 61;" and accordingly-the 
. Distriet Judge held that the suit was within 


time. He then went on to decide Issues Nos. : 


3, 4 and 5 and held tbat the agreement was 
enforceable, that it could be recovered from 
. Abdul Qadir but not from Abdul Aziz, and 
that there was no satisfactory evidence to 
show that the sum of Rs. 1,000 had been 
paid out of the partnership accounts ‘or 


otherwise. Against this decision this second, 


_ appeal has been preferred. : 
There is no doubt that the plaintiff's case 
was that there was an express contract by 


. Abdul Qadir to indemnify him. That being: ul Hd : 
- ed from liability to pay. "This is certainly- 


: the case, the suit was clearly barred under 


Art. 83 of the “Limitation Act and it was ` 


not permissible for the Appellate Court to 
set up a new case for the plaintiff. lt was 
held by this Court in Dyal v. Hirde Ram 
(1) -that the parties are bound, by the case 
which arises on their pleadings and which 
has been enquired into by the Oourt of 
first.instance and they cannot rely upon a 
point, which has not been raised in that 
Court and which depends upon facts for ita 
determination. It seems to me that the 
. special Art. 83 must be held to apply as it 
was the plaintiff's case that there was an 
express contract to indemnify. On his own 
statement of the case the suit was time- 


barred and for that reason alone should - 


. have been dismissed. It wás not permis- 


‘sible to make out a.new case for the plaint- ` 
iff on appeal to the effect that it was a suit 


pure and simple for the recovery of Rs. 1,000 
^ payable to Imam Din -for money paid by 
him “for Abdul Qadir. There is another 
consideration. ‘The plaintiff bound him- 
self by the promissory note to pay this 
amount of Rs, 2,000 and he did pay it. He 
had contracted to pay.it and it. seems to 
me that it cannot be said that he was pay- 
ing this money for the defendant. ln this 
view of the -case also Art. 61 would not 
apply. ; - UAE 
It was also argued by appellant's Counsel 


that the agreement was not enforceable’ 


as it-was entered into to stifle a prosecution 
in a non-compoundable offence. I agree, 


: sufficient. 


however, with the decision of the District . 


Judge on this point. 


: (D 29 Ina, Cas. 895; 80 P. W. R. 1915; 153 P. L. R. 
-> (2) 85 Ind, Cas. 610; AIR, 1025 Lah, 364, 


It was.held by this’. 
Court in Ram Gopal v. Ganeshi Lal (2) that . 


the transactions between the parties involve 

a civil liability as well as possibly a crimi- ` 
nal act, a bond given by a debtor as secur- 
ity for the debt constitutes a valid and en- 
forceable agreement. This applies. in the 
present case with full force. This subject 
is discussed at length in Firm Harjas Rat ` 
Arjan Das v. Tek Chand (3). 

Another point taken by the appellants’ 
Counsel was that the finding on Issue No. 5 
was not satisfactory. There is ‘a finding, 
however, and, in my opinion, that finding is 

It was further argued by appellants’ Coun- 
sel that costs should not have been awarded 
against Abdul Aziz as he had been absolv- 


correct but in view of my finding that the 
present suit is barred by limitation it is no 
longer important. i 

' On the ground that the suit is barred by . 
limitation, I accept. this appeal with costs 
and dismiss the plaintiff's suit. Parties will 
bear their own costs in the lower Courts. 

R. L. Appeal accepted; 


A.N. A. ‘ 
(3) 101 Ind. Cas. 786. 


ALLAHABAD HIGH COURT. 
Second CIVIL APPEAL No. 792 or 1925.. 

: May 11, 1927. . 
Present:—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Banerji. . 
` MAHBUB ALI—Derenpant—APPELLANT : 

i Versus : 
M. SYED MOHAMMAD HUSAIN AND 
. ANOTBER— P LAINTIFFS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908),0. II,r. 2— 
Money paid to decree-holder—Refusal to certify— ' 


-Failure of consideration—Money received for plaint- 


iff's use—Suit for recovery of money, maintainability 


saa paid to a decree-holder on the understanding 
that it should be credited towards a decree 
debt, can, if the decree-holder refuses to apply 
it towards that debt; be recovered on the ground of 
failure of consideration as money , received by the 
defendant to the use of the plaintiff. [p. 420, col. 2.] 

Second appeal from the decree of the 
Subordinate Judge, Bulandshahr, dated 
the 13th of March, 1925. | : 

Mr. Benode Behari Lal, for the Appellant, 

Mr. M. A. Aziz, for the Respondents. 


JUDGMENT.—This ‘case is in a nute 


’ 


-shell, The facts are that: two sums of 


Rs, -125 and Rs, 200. have -been received . 
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‘by ‘the’ defendant: under certain special- 
* circumstances with the intention that they 
should be .applied.to a mortgage-decree- 
''whieh he -heldéagainst'-the plaintiff. 
‘always troublesome.:in -these:cases ‘to. give 
''an «accurate deseription:;'of'such a pay- 
"ment. 
: Vdustration. Defendant No. 2 paid ‘that 
to defendant .No.:1..at Jthe “request of: the - 
` plaintiff. If:the' parties were at :ad idem, 
: and ‘the defendant-being ‘an honest person, 
“was willing ‘to‘receive:that amount towards 
in histsdacree; ‘he-naturally would agree that 
that amount should be certified -to the 
-/ @ourt. “For: good‘ reasons or bad the Gode - 
"requires: that such;payment out of Court . 


‘should be ‘certified, otherwise an. Execu- . 


"tion Court cannot. take notice of it. ;Prob- 


s.ably.it was thought that it would:be better . 


3 that?the Execution Court should not ‘have 
continual suits brought‘before it whether 
"a payment had "been.:made.or not. ‘The 
"plaintiff: “being: advised: by ‘-a‘ lawyer,” who 
thought ` OO. "XXI, r. 2.:applied, :made -an 
"applieation:to: the! Court-for-a certificate. 
The défendant resisted, and the applica- 
tion was eventually réjected, There is, 
. therefore, no certified payment. -There is 
no payment which any Court executing 
a decree could take“into account, and the 
object with which it was done has failed. 
The matter is 2 little complicated in its 
logal. 'spect-by*the decision of: our-learn- 
ed 5brotliers. in:the-«case of"iSitab'Singh v. 
Baijnath Prasad: (ly where it was held that 
:*wheré there: is: ‘a-mortgage-decree, a pay- 
ment :of*this “kind “madeafter -the pre- 
‘liminary“decreé‘and -before! the final: decree 
should be brought”iito account when the 
final decree.is passed. We do not dissent 
from that ‘ruling, `- or :see^ why '-anybody 
"Should "do'so. They do “not suggest! that 
| if this is not done, money; which admittedly 
belongs to the < mortgagor, becomes the 
money cf the mortgagee. That would’ be 
^to *tu*n it into ‘a: gift," and "peoplé.do -not 
“make gifts in that" way, and the Courts 
--do: not- compel: people to make: gifts-against 
'utheir will. The -authorities . cited by the 
learned Judge'of-the -Court below, which . 
“ara very old" and which do not appear to 
: have been questioned, show clearly that, 
in spite of there being “another” remedy, 
“namely, by a certified payment, if -that 
falls: to’ the: ground, “the plaintiff does not 
lose his. right: to the--money. ‘We should 


' (1) 15 Ind: Cas. 485; 44 A. 668; 20 A.L. J. 602; A 
J, R. 1922 A11^383, i 


KOONTHIL OT MAYANÉUTI 9, KANHAYI BİYYATHUMMA. 


Itis- 


The Rs-:200::paid: is perhaps an.. 
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‘dum: it (up: according to-the -broadjprinci- 
ples of Gommon :Law. in this way.: The 
payment was made'under the instructions 
of theplaintiff .for a particular purpose. 
OQ wing-to .the:«conduct of:the ‘defendant, 
“to whom «*the.;payment: was made, that 
‘purpose has failed.': He declined to.accept 
:1b:on «the "terms: on which ' it ‘was: offered 
„uto. him. "There has, therefore, been a total 
:failure-:0f. consideration, and.in accordance 
"with -the::language^of .the-old Pleaders, 
«the:.money is.money.in the hands of the 


^defendant-réceived ::by-him to the use of 


the plaintiff, or in.other words:itis:.contra 
aequum et: bonum ‘thathe.should rretain it. 
This. isa cause of.action-as oldeas the -hills 
andisreally what the plaintiff wasiasserting, 
"The deeision- is :obviously ‘right and the 
appeal:must- be «dismissed with costs, 

SAN, A. «Appeal dismissed, 


— 


‘MADRAS HIGH COURT, 
Oii MüscnLvAN EOUS SECOND APPEALS 
“No.55 AND 56 or 1925. 

February 8,1927. 
Present; “Mr. Justice Curgenven. | 
7 PATINHARA KOONTHILOT 
MÁYANKUTI—DEFENDANT—APPELLANT 
. “versus l e 
“KANCELANDYIL PARKUM THAVATH 
"KANHAYI BIYYATHUMMA AND ANOTHER 
.  *"PETITIONERS—HRESPONDENTS. 

Civil ‘Proczdure Gode. (Act V- of: 1908), 

0. XXII; r. 10—Execution S retine Dein m 
interest—O.. KALI, v. 10, whether applicable—Order 
' rejecting application by representative for substitution, 
‘whether appealable—S. 47,- Civil Procedure Code, 
applicability of—Malabar Law—Landlord: and tenant 
—Decree by mortgagee for possession against tenant on 
payment of value of improvements—Value deposited 
by mortgdgee—Suit by melcharthdar against mortgagee 
and tenant—Higher value fixed—Tenant, whether 
entitled to excess. : 

When a person:who holds'a decree which entitles 
“him to recover possession of property on 'payment of 
the value of the improvements on it, deposits the 
value put onthe improvements by the decree and 
takes possession ofthe property in execution of the 
decree, he ‘becomes the owner of the. improvements 
and the- -person- entitled to receive their value from 
anyone who subsequently desires to take possession. 
The tenant once he has received the value set on his 
‘improvements-by the decree and -has' given up pos- 
-session has no further interest in the improvements, 
[p. 422, col. 1.] 

Order XXII, r. 10 of the Oivil Procedure Code has 
no application to ` proceedizigs-in execution. An 
order passed in execution proceedings rejecting an, 
application by cre of the parties tothe suit to be 
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recorded.as the, representatiye of another party.may, ,.payment. to. her of. the Rs. 1,200... The 


therefore, be;deemed..to be.an:order.under.s. 47:0f^r Additional District. Munsif: rejected: these: ' 
the’ Code; and is consequently.appealable;as-aideoree. » : 


[p.42l,col, 2.]. *applieations;. ands: it ; is, against their. 
Srinivasa, Aiyangat y: Pratapa : Simha Rajah Sakeh < allo wancos by: the District: J'ndge:tbat.these..- 
(3,follomed.. ` . `.  . further;appeals are. preferred... LE 
A mortgagee. obtained:a..decree against. his: tenant: r The respondent raises the preliminary. E 


for possession on; payment: of Rs 835ias: compensam.. Saaka : an Lies. Tha 
tion for value of improvements, and, deposited this. objection: that no, such:,appeals: lies. That 


amount.in. Court., Meanshile;, a melcharthdar from- Would be. true. if the; District: Munsif:: 
the. mortgagor sued., the; mortgagee - and" the: tenant s, passed his orders under:O, XXII, r.10, Civil: 
a pH pa possession ani pay meni ee Procedure:. Code, and; the: question; arises: . 
nd, n e tor the same 1mfproye: Ing - loq Ji 1 MR 
The, mortgagee, Tate hadrsettled.. with y Aper whether. that rule: applies.: to:proceedings: : 
applied to'have:it recorded. that; he had: stepped into.: 101 execution... The, learned:- Districte Judge; 3 
the.shoes of-the-tenant in respect of the,right to;y/alue has:answered:this question affirmatively,, . 
of improvements: and for; payment;.to him of: the; following.certain-views-expressedin:'Muthiah, . 
Re,L200./His application was rejected-by the. first. Chettiar.v. Lodd Govinda Doss Krishna Doss. . 
Oourt,.but allowed in,appeal. In second: appeal::._ deg c oak : a beg 
Held, (1); that, the order rejecting, theapplication , (D).. That..was a .Letters-Patent. Appeal. 
was appealable-under s; 47,;Civil Procedure Code ;.[p;. heard:- by .three: learned. Judges.: Two 
ae RAT he mort; 4 ree: was. entitled to et the Judges (Wallis, O.J.,-and. Spe neerd). Oxs: < 
value of improvemeate. fixed in heh malahan lar pressed. the opinion: that the rule did: appl Y 
decree: inasmucht as. he. had settled..with his own tO orders;,in- exeeution;. whereas the:thitd,. | 
tenant., [p. 4227col. 1.] . ' (Kumaraswami:Sastri, J.) was; of. à contrary 
Appeal against the .orders,of.the Diétriet, opinion: The. decision.,of ;. the, cage; how-- - 
Court.of North Malabar, in.O. M: A. Né..120£,. ever; it; was found; could ;be'restéd upon: 
1924-and in A. S. No. 203 of 1924:respective-. other grounds.. In-an.éarlier:easecSitaramae. . 
ly, preferred against those of ‘the Court swamy.v..Dulla Lakshmi. Narasammaj (2); 
of: the: Additional: : Distriet». Munsif ‘of Seshagiri Iyer» and. Napier; JJ., held: :that; < 
Badagara in R. E. A. No..967:011923 in-O18:: proceedings: after- the termination. of; the. ; 
Nor 254011922 and:R: E.:A. Noz1150:0f-1923^ suit; arer.not:: governed: by: the: rule;, but: 


in O.8. No, 254 of 1922, asthe: learned District. Judge points;ouf,-. 
Mr. V. P. Karungkaran. Nambiar, for the that: decision was. with-striet.reference: to... 

Appellant, DA thevright;:of.. a: successor-in.interest to; 
Mr. P. S; Narayanaswami. Iyer;: fot. the.-; carry on: anwappeal, and? to: suchy cireum-- 


Respondents. . stances, the words “‘during..; the pendency- 
JUDGMENT.:—These are : second, .of:a guit" were;.it-was held; inapplicable, . : 
appeals, from. the. orders, passed; , by: the: , Whether. they. . would .: have. any. , better: - 
Additional District: Munsif-of Badagara in , application: wheter. the: suit;. strictly: 80- - 
execution of;the decree in.,O. S.. No. , 254+. called, has been closed by a decree, and: . 
of 1922. on ‘his filé... The. respondent, who. the-only: matter--which:could:: be described 
held: a, paramba..üpon a, mortgage,, sued» as. pending is an unsatisfied decree:appears; 
her.tenant, thé .appellant, in. ejectment... to: me, almost. equally: opem to: question; - 
in O; 8: Nó. 202) 0f:1921 and; obtained a ,In the most recent case brought;.-to’ my: - 
decree- for possession, upon: payment of; notice, Srinivasa Aiyangar v. Pratapa Simha 
Rs. 835. for improvements... She..deposited. Rajah: . Saheb’: (3), Devadoss and Waller, 
that sum on.. 10th. November,;1923.. Mean-. JJ., have decided that the rule: will 
while, both the respondent, and the.appel-. not apply to post-deeree proceetlings. 
lant were. sued. by the: .melcharthdar in, the. I propose; to, follow. this „decision. for.the 
suit first named’ aboye,.and,a decree wasn.. purposes. of. this .case,. Since, both, the 
obtained .'on 21st. November, 1922,. for,. parties tothese appeals were parties also 
' possession upon payment. of:.a,sum~-of:.to the suit, and. the. matters arose in 
Rs. 1,200. ‘in. respect, of. the, same. improve-- . execution, it appears ..to-me., that the orders 
‘ments.. The. difference; was,,.due--to..the,- may be deemed.to, have been passed under 
adoption ; of different.methods,.of estimat- s. 47, Ciyil. Procedure; Code; . and, , there- 
ing tlie.value, of.some of:the-trees..: As the. : fore, those appeals from. the learned District 
respondent. had already. settled: with the. Judge's orders are competent. : 
appellant. by, the deposit of Rs..835, she, | (1) 69 Ind. Cas..337; 44 M. 919; 41 M. L. J. 310; 14 L. 
applied (a) ‘to have. it recorded that.ishe- eg) db ad One. 810; ALM, 610581. Wa2l- 
had. stepped into,.the.appellantis-shoes- in, (3) 91 Ind. Cas. 820; 49 Mala J, 704; 22 L. W, 860; . 
respect of the-improvements;.and.(b): fon’: A. I, Ri 1996:M,.2441 - I DUX : 


492. - JAGOT HARI SAHA D. 


On the merits, I think that the District 
Judge was clearly right. The learned 
Vakil who represents the appellant can- 
not but accept the statement of the posi- 
tion contained in para. 2 of the judgment, 
viz., . . 
* Whena person who holds a decree which 
entitles him to recover possession of pro- 
perty on payment of the value of the 
improvements on it, deposits the value 
put on the improvements by the decree 
and takes possession of the property ir 
execution ofthe decree, he becomes the 
owner of the improvements, and the person 
entitled toreceive their value from anyone 
who subsequently desires to take posses- 
sion. The tenant once he has received 
the value set on his improvements by the 
decree and has giyen up possession has 
no further interest in the improvements." 

The further argument addressed to me, 
and which found acceptance with the 
District Munsif is that it is inequitable 
that the respondent, who made none of the 
improvements should have profited by the 
fact that they. were valued more highly in 
the second suit than in the first. It may 
perhaps be asomewhat hard case, although 
it might very well have happened, sofar 
as appears, that the. second estimate fell 
short of, instead of exceeding, the first. 
The fact. remains, however, that the re- 
spondent had settled with thé appellant by 
the time the decree in O. S. No. 254 of 1922: 
was passed, and had by so doing acquired 
every right which the appellant had possess- 
ed. . ^^ 
The improvements had become hers, and 
she wasentitled to receive payment for. 
them, whatever the amount of that payment 
turned out to be. 

I dismiss the àppeal with one set of costs. 

v. N. V. a .Appeal dismissed. 

A. N. A. e A 
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JAGOT HARI SAHA—DEFENDANT 
No. 2—APPELLANT 


Versus 
MEDINI MOHAN BARDHAN AND 
ANOTAER—PLAINTIFF AND DEFENDANT No, 1 — 

3 RESPONDENTS. i 


Civil Procedure Gode (Act V of 1908);- O. XLI, rr. 


MEDINI MOHAN BARDHAN; [104 I. ©. 1927] 
23, 25—Decision of case on merits—Appeal—Remand 
of whole case for hearing additional issue—Legality 
of remand—Order, whether. appealable. 

A case was decided by the trial Court on the merits 
and not upon a preliminary point and the Appellate: 
Court after expressing its opinion on all the points, 
framed an additionalissue and without reversing the 
decree remanded the whole case to the trial Oourt 
for re-hearing and disposal on that issue: 

- Held, that the Appellate Court had no jurisdiction : 
to make the order of remand either under r. 23 
or r. 25 of O. XLI of the Civil Procedure Code and 
that, inasmuch as` the order was not one under or 
purporting to be under O. XLI, r. 23 of the Code, no 
appeal lay from the order. [p. 424, col. 1.] 

Quere.—Whether, although the Court order- 
ing the remand may have had no jurisdic- 
tion under r. 23 to pass the order under that 
rule, nevertheless, if the order of remand as made 
purports to be anorder under O. XLI,r. 23, Civil 
Procedure Code, and appears to be in form and 
substance an order under that rule, it is to be re- 
garded as an order of remand passed under r. 23 and, 
therefore, subject to appeal. [p. 423, col. 2.] 

Appeal against an order of the Addition- 
al District Judge, Tippera, dated the 18th 
‘of February, 1925, modifying that of the 
Munsif, Sixth Court,Comilla, dated the 25th 
of March, 1924. | < 


Dr. S. C. Basak and Babu Bipin Chandra 
Basu, for the Appellant. : 

“Babu Surendra Nath Guha, for the Re- 
spondents, g 


JUDGMENT. 

Page, J.—This isan appeal from an 
order of the Additional District Judge of 
Tippera remanding a case for re-hearing 
and disposal to the Munsif's Court at 
Comilla. .Under O. XLIII, r. 1 (u) “An 
order under r. 23.0f0. XLI, remanding a 
case, where an appeal would lie from the 
decree of the Appellate Court" is appealable. 
It is conceded that an order of remand 
made under the Code is not appealable un- 
less it is within the ambit of O. XLI, r. 23. 
Order XLI, r. 23 reads as follows: “Where 
the Court from whose decree an appeal is 
preferred has disposed of the suit upona 
preliminary point and thedecree is reversed 
in appeal, the Appellate Court may, if it 
thinks fit, by order remand the case, and 
may further direct what issue or issues 
shall be tried in the case so remanded, and 
shall send a copy ofits judgment and order 
to the Court from whose decree the appeal 
is preferred, with directions to re-admitthe 
suit under its original number in the re- 
gister of civil suits, and proceed to deter- 
mine the suit; and the evidence (if any) 
recorded during the original trial shall, 
subject toall just exceptions, be evidence 
during the trial after remand.” x 


[104 L-O. 1927] 


. At the trial in the course of the proceed- 
Ings out of which the present appeal 
arises, the plaintiff sought to recover a sum 
of Rs. 1,356 in respect of which a bond had 
been executed by defendant No. 1 as agent 
and manager of defendant No. 2. The suit 
was heard upon the merits, and after all 
the issues raised had heen determined, the 
learned Munsif decreed the suit as against 
defendant No. 2:and dismissed the suit as 
against defendant No. 1. Defendant No. 2 
appealed, and at the hearing before the 
learned District Judge he held, agreeing 
with the learned trial Judge, that defendant 
No. 2 was prima facie liable for the sum 
that the plaintiff claimed. The learned 
District Judge having, upon the merits of 
the case, so far as they had been investigat- 
ed, expressed his opinion that the decision 


of the learned Munsif was correct proceeded’ 


as follows: “Thenext question is the ques- 
tion of limitation which does not appear to 
me to have been sufficiently explored in the 
lower Court, No issue was drawn under 
this head," and the. learned Judge added: 
“T think, therefore, that the issue of limita, 
tion should be expressly raised, and that 
definite evidence bearing expressly on that 
issue should, if possible, be produced. The 
case is, therefore, sent back for re-hearing 
and disposal to thelearned Munsif on the 
issue oflimitation. Both parties will be at 
liberty to produce evidence bearing on that 
issue. The costs of this appeal will be costs 


in the action.” Now, it is the common case 


both of the appellant and the: respondents 
having regard to what took place ab the 
trial and on the appeal that the conditions 
get out under O. XLI, r. 23, upon the ful- 
filment of which alone the Appellate Court 
could remand the case under that rule had 
not been fulfilled, for the learned Munsif 
had not disposed of the suit.upon a pre- 
liminary point but upon the merits, and the 
decree passed by the learned Munsif was 
not reversed on appeal by the learned Dis- 


trict Judge. In those circumstances the . 


learned District Judge had no jurisdiction 


to make an order of remand under O. XLI, © 


r. 23, and if in fact he had passed the order 
ofremand purporting to act under r. 23, he 
was acting illegally, and I should have 


thought that the order was subject to revi- . 


sion under s. 115 of the Code of Civil Pro- 
cedureas having been made without juris- 
diction, A conclusion of the matter in 
that sense would be sin: consonance with 
the judgment of “Walmsley and Shamsul 
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Huda, JJ., in the case of Mohendra Nath 
Chakraburtty v. Ramtaran Bandapadhya (1). 
It appears, however, that in Baseemati Debi 
v. Tarit Basani Dassi (2), Richardson and 
Beacheroft,JJ., in respect of the order of 
remand passed in that case observed:? UT Gi s 
may be that regard being hadto the terms 
of r. 23, this is not a case in which it was, 
strictly speaking, open to the learned 


Subordinate Judge to make an order under 


that rule. But whether the order was 
regularly made or irregularly made, it 
appears to me tobe inform and substance 
an order under that rule. That being 80, 
the order must be treated as an order under 
r. 23 from which an appeal lies.". This . 
decision was prior to thé decision inthe . 
case of Mohendra Nath Chakraburtty v. - 
Ramtaran Bandapadhya (1) and does not 
appear to have been brought to the attention 
of the Court in the latter case, - The case of 
Baseemati Debi v. Tarit Basani Dassi (2) 
has been followed in a series of cases, viz., 
Radha. Krishna Saha v. Kmal Kamini , 
Debya (3), Bhairab Chandra Dutta;v. Kali 
Kumar Dutta (4), Koyem Biswas v. Bahadur 
Khan (5): see also the case of Gokul Prasad- 
Har Prasad v. Ram Kumar (6) and Kulsoom- 
unnissa v. Ram, Prashad (7) and the law as . 
it obtains at present appears to be that 
although the Oourt ordering the remand 
may have hadno jurisdiction under r. 23 
to pass theorder under that rule, neverthe- 
less, if the order of remand as made "pur-' 
ports to be an order under O. XLI, r. 23" 
and "appears to be in form and substance 
anorder under that rule" it is to be regard- 
ed as an order of remand passed under r. 22, 
and, therefore, subject fo appeal. For the . 
purposes of this, case it is enough to say . 
that r. 23 makes noreference.to orders which 
the Court has no jurisdietion to make under 
the rule, but which ‘“‘purportto be" made 
under the rule. But taking the procedure 
laid down in the cases to which I have 


. referred (other than the case decided by 


Walmsley and Shamsul Huda, JJ.), in my 
opinion, the learned District Judge in the 
(1) 55 Ind. Cas. 96; 31 C. L. J. 357; 23 O. W. N. 1049. 


(2) 44 Ind. Cas. 416; 31 O. L. J. 354. 
(3) 70 Ind. Oas. 547; 35 0. L. J. 345; A. I. R. 1922 


Oal. 456. : 
(4) 71 Ind. Oas. 453; 37 0.L. J.491; A.I. R. 1923 


Cal. 606. 
(5) 89 Ind. Cas. 744; 42 O. L, J. 22; 300, W. ' N. 41; 


A. I. R. 1925 Cal. 1258. A Ba 
6) 64 Ind. Cas. 878; 44 A. 176; 19 A L. J.:971; A. T. 


n 22 All. 254. : 
(7) 67 Ind. Cas. 713: 44 A. 492; 20 A. L. J. 821; 40, 


P.L. R. (A) 168; A. I. R. 1932 All. 226. 


` without.jurisdiction .remanded:.the case to: 


. Satisfy'the- Court (taking the:law for the-. 
present. to be-ihat stated in ‘the .cases:to. 


E 


order under-O.: XLI, r. 23; but purported: to: 


~ passgan order: under O. XLI, r. 25; within. 
.  the«mbit:of which it is'conceded:by the 
t appellantithat.the facts of the present case: 


tre. tó-beé -found: The. learned: District: 


` „Judge, purporting to. act: under: .O; :XXV, 
' ‘instead of retaining the'appeal'in his Court: 


and referring merely-an “issue..to be deter- 
ined by- the- trial Court, illegally. and 


thé trial Court'for the issue of limitation: 
to be determined and the case disposed: of: 
by that/Court. The order under appeal in: 


, the present case-was» one-which the learned: 
District. Judge had. no jurisdiction to pasë . 


either under:O. XLI, r. 23 ór under O. XLI, 


T. :25.* Büt'in order that an: appeal.should : 


lié:‘from- the order of remand in the present: 
suit, itis. incumbent. upon the.appellant to 


which Lhave referred other:than ‘the case. 


have been passed-under-O; XLI, r, 23., For. 
the ‘reasons: . which I: have’. stated; in "my: 


< opinion, the order of remand.in.- the' present: 


|^" Graham, 


‘caseneither was passed, nor;purported ‘to - 
have .been passed: under. the: provisions of `- 
. VENKATRAYUDU KAMMA-—PLAINTIFE. 


O: XLI, r. 28. The result is. that no. appeal 
lies from that order, and’ the .present‘appeal:: 


must be dismissed with costs; the hearing- 


feé-beiüg assessed at two gold .mohurs. 
_ JI agree... The order 
appealed: against. in this" instance was: 


an- anomalous order which, strictly speak- ` 


ing; cannot: be: brought. 'either. under 
r.'23-0n r.: 25; of -O.. XLI of. the ‘Code 
off Civil Procedure. It'is clear that r. 93: 


can-have no'applieation;since:.the: suit. was. 


not-disposed:of: on'a:preliminary:point; 'nor 
wasthe decree reversed on:appeal But-I’ 


think that:itds. equally clear thatthe order 


in question’.could-.have: been-appropriately- 
made’ under O: XLI; r. 25.. Thatrule reads‘ 


“as. follows:: ‘‘Where:the Court. from whose. 
: decree the:-appeal.is: preferred has: omitted , 


to:frame'oritry any issue, iors to. determine 


. any.question of:fact,-which:appears:tot:the. 


Appellate Court’ essential to: the: right 


-decision of the. suit upon the. merits, ‘the- 


Appellate Court may, if: necessary, frame 
issues, and ‘refer the: same for trial. to: the. 
Court from whose decree the.appeal is pre- 
férred, and in such a case shall direct such 
Oóurtitotake the.additional.evidencerequir- 


ed; and suck Góurt.shiall: proceed ‘to try such -- 


.BAKHAMOORI-HANOMIAH 0, SAKHAMOORI HANUMIZH... [104 I. O. 1927] 
^, present case: did. not purport.to make, am 


issues, and shall return.the evidence to th? 


Appellate Court: together:with its finding? ~- 
thereon: and the. reasons; therefor": ` Now, . 
“here. the’. issue:which:the:Court had-omitted... 
to:frame: and décide was'the- issue of limitas: 
‘tion,. and whati the: learned. Additional. 
District Judge; no.doubt; intended was. to: 
Instead,. 
however; of adopting . the. procedure: -laid - 
: down : in the latter:.part: of this rule: he. 
appears -to have adopted. a procedure: laid . 
down under r. 23:and remanded:the case. 


. deal with the:ease:under:this rule. 


to'the Court below-for trial.of the issue. - 
In my; judgment; on the- facts 'of` this 


: partieular:ease, the. orderin question: pur: . 
‘ ported:to be. and, wasy. though irregular .in.: 
“form, in..substance: one: under! r, 25:and. 


that being so, no-appeal lies-to this Court 
and: the appeal.must be dismissed.. 
“ALN AS. Appeal dismissed..- 


——— + 


, decided.by: Walmsley -and Huda; JJ.) that:- 
the:-order: was passed: or “purported. to - 


.. MADRAS. HIGH COURT. ` 
. BECOND,OIWIL APPEAL No. 897 ox 1924. .. 
- March 5, 1927.. ` : 
Present :—Mr: Justice. Wallace.. 
SAKHAMOORI HANUMIAH son oF 


—APPELLANT. 
n versus. Ae 
SAKHAMOORI HANUMIAH sown or - 
VENKATAPPA AND ANOTHER— 
; DzrENDAN'rS— RESPONDENTS. 
, Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
—Civil Procedure Code (Act XIV of 1882), s. 288— 
' Claim petition, dismissal of, on account of delay— 


' Finality. of -order—Raising: of attachment before. 


institution of suit, effect of. : 

.. Where an attachment against which a claim has 
been preferred, is raised, the cause of action for any 

suit founded 


the order. [p. 425, col. 1.] . 
Najimunnessa Bibi v. Nacharaddin Sardar (4) 


‘and Manilal Girdhar Patel v. Nathalal Mahasukhram ` 


Vyas-(5), followed. . 

Under the Oivil Procedure Code of 1882; it was 
not necessary to bring a suit within one year where 
a claim petition was dismissed on the ground of delay 
eens an investigation into the merits. [p. 425,col. 


Second:appeal against the decree of: the: 
District:Court of Guntur, in A.S. No. 198 of ; 


1923; preferred: against- that of. the 


Court of the Additional District Munsif. of- 
. Guntur, in O. 8. No. 393 of 1921 (0: Sy. 
No.:1204:of 1920-on the file of. Court: of. the. 


District Muasif of: Narasarapet).. 


upon anorder on the claim petition, 
thereby falls to the ground and itis not necessary’ 
for the claimant to proceed-with any suit'to set-aside 


hor d 


[101.1, O. 1927] ^ — SAKHAMOORI. HANGMIAH 7. SAKHAMOORI.HANUMIAE. . 495: . 
Mr. V. S. Narasimhachari;for the Appel- Judge'sground;ef..distinetión that: it does. 
lant; ui f ER not apply inithe, present; case: because.. the... 
Mr, Ch. Baghava;Rao; forthe Respondents... judgment-cebtor was. not! a party: to: the. 
JUDGMENT.--This second: appeal: is . claim petition. . I do-not:see: what difference... 
againstithe deóision- of'the. -District Judge... that: makes... As: to.-the case: in, Koyyana.. 
of Guntur. The.original.suit was. by: the... Chittemma,v. Doosy:Gavaramma: (6) quoted ~- 
plaintiff to establish. the. right. to. certain. by the Judge; in the first place the order on. 
land. and to.eject: the defendants. The the claim. petition was:on ithe merits:—other- >. 
ground upon -whichthe -District.J udge-dis-- - W188 under-the old Code which::.applied no. : 
missed the appeal. was.that the. suit was : suitneed undersuchcircumstanceshave been. 
barred by time because the plaintiff's father: '* brought—see Sadoya Pillay v. Amurthachari-.. 
had. not-sued.withinione-year:from- the-date: - (7) and.im:the second.place the attachment 
of an-adverse:order: on a. claim: petition: bye; subsisted for more thanone year after. the 
himin O. S..No: 665-of..1900.,° That: claim: „order, so that the ‘cause of action for the 
was-rejected on. the ground: that. the appli-. sult subsisted during. the year of grace. 
cation had been put in far too late. Under the present Code, no doubt, so far as 
The suit land. wassattached in. execution this’ Presidency is concerned the - -order 
of a decree-against:defendant’s-father.. The’ Whether on the merits or. not. is an order 
` plaintiff's father. put in a claimipetition and. for purposes:of-0. X XI, r. 63,Civil Procedure 
this.was dismissed' a8: noted..above: because:- Code: see- Venkataratnam, v.. Ranganaya- 
of:the délay:. Plaintiff's. father then. sued .. kamma (8), but that was. not,so.under the 
to-establish his:title"but-that-suit! was: dis+;. old Code:which. appliés.to the:present, case. 
missed for.default» Probably, as:the-District:.; Therefore, -both because. the» order-on the 
Judge-holds, that „default -.was: due’ to: ther. claim.petition was not: on- the, merits: ands 
suit having:beercompromised: The.attach:-. because the..attachment -.was:-raised when 
. ment was: certainly raised. and. camer to; the suit brought to set.aside the order was 
am vend: The: District: Munsif - held:.that:. dismissed, the;learned: Judge’s-view. of the 
plaintiffis: father not having got.the adverses: law appears, to meto be:wrong.c. MS 
order onstheclaimspetition..set: 'aside--by: a: , [t.is not;..however,, necessary, to.remand 
suitifiled within:one:year :: thereof; the pres. the:case-.on. accountu ot. this errors of. Jawi 
sentisuit is:barred, and.the-.Districti Judge:- Sincé-the-lower-Appellate- Court: aleo~-con- : 
agrees. Both. Courts- have: overlooked). the.. curs with ,thelower Court on thie: question.» 
important; fact. thats. whem: the. rattach-:. of fact that. the: plaintiff's case. as to; parti-* 
ment'was-raiséd-thecause of action: for. the: tion;is not:consistentand..that-.the. manners 
claim>petition or. forany:suit founded upon in-which~-he: maintains nthe property :wags: 
an order: on:that:claim: petition thereby .-fell: divided has not: been satisfactorily" proved, : | 
tothe ground: -It'was not necessary for the « that,.therefore, he has failed. to. establish his l 
plaintiff's: father :to; proceed.. witha suit. title:and, that there: has been mo trespass in: 
after-the attachment had:ceased.. The short» fact ‘upon any. proper ty belonging to him. 
period of limitation of one year’ from the:: It* is- argued that the District Judge has. 
date ofan order on a claim petition is fixed... made a mistake of fact in holding. that . the 
in order: that the claims. against.attachments: : plaintiff.ürst set up.a case. thatthe southern ` 
may.be disposed of promptly: but. when, land fellto:the defendant's branchand the:= 
there is «noz attachment subsisting that:. northern-oneto" his branch. But: that the. 
reasom.vanishes: see [brahimbhai v. Kabula: -~ District Judge, made; no:. mistake. is, clear: . 
bliai.(1), Gopale Purshotamiv:.Baidivali : (2), .. from. the village map to which I have fefer- ` ` 
Krishna:Prosad Roy v. Bepin. Béhary: Roy. red- «According to. the plaintiff's case. in. 
(3).and. Najimunnessa -Bibicv. | Nacharaddin - chief examination Survey No. 996 fell to his, ^ 
Sardar (4)... The casein Manilal Girdhar., branch.and No. 997:tothe defendantis branch. 
Patel: v. Nathalal Mahasukhram ^V yas (5): 997 is wholly south of No. 996 and: cannot.be '; 
mentioned by the District:J udgeiscertainly:: imahy way said.tobe-east of it. ,Yettin: chief ` 
impoint. But I- donot follow the District: examination and according to the:-present: ’ 


(1) 13 B. 72; 7 Ind. Deo. (x. 8) 492° — i .(6):39 M. 225; 16 M. .L. J. 136.5 


(2) 18 B. 241; 9 Ind. Dee. (x. 8.) 669. . `(T) 8 Ind: Cas.157; 34 M. 533,8 M. L.-T) 417; (1910). , 
(3) 31 C. 228: i gah M. W.N. 741. . : 
(4.83 Ind Cas. 2335 51 0. 548; 39 O.I. J. 418; A, (8) 48Ind. Oas. 270; 41. M. 985; 24 M. L. T; 197; « 
I. R. 1924 Cal. 744: i uM -W.-N. 59948 L -W. 392; 35 Mi L. J, 335". ° 
QU Dy: : f p 


(5)-59 Ind. Casi? 74} 45:8, 5615.22 Bom. Ls, R. 1446i- 


> 
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argument the plaintiff maintains that .the 
division of the land between his branch and 
the defendant's was east and west a position 
to which, as the District Judge remarks, he 
was probably forced because thesale record 
Ex. © did not support his original conten- 
tion. With this concurrent finding of fact, 
I am not disposed to interfere and plaintiff's 
case must, therefore, fail. I, therefore, see no 
reason to interfere and dismissthis appeal 
with costs. 
V. N. Y. 
AN, A. 


Appeal dismissed, 
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formed on the other side—Re-appearance on old site— 
Identification of land—Title—‘Gradual’ and ‘sudden’ 
accretion, meaning of—Evidentiary value of circum- 
stances, opinion of witnesses, Revenue Records, etc. 

Where land appertaining to one village is suddenly 
washed away from one side of a river owing to flood,to 
' another side and re-appears upon the old site and is 
recognizable, the title to the land must rest with the 
original owner. [p. 427,cols 1 & 2.] 

The opinion of witnesses as to whether the acces- 
sion of certain lands is sudden or gradual is of 
little value. What may appearto alay observer to 
be ‘gradual’ might be strictly speaking only ‘sudden’ 
and vice versa. [p. 429, col. 2.) ` 

Proceedings of Revenue Officers in connection with 
disputes on the question whether re-formed lands 
should be recorded in the village papers of one 
village or another are not also of much value as they 
are more or less expressions of the opinions of the 
Revenug Officers. [p. 429, col. 2; p. 430, col. 1.] 

Appeal against an order of the Subordi- 


nate Judge, Gonda, dated tlie 318t May, ` 


1926. 

Messrs. H. Husain and Mohamad Beg, for 
the Appellants. 

Mr. Bisheshwarnath Srivastava, 
Respondents, f 

JUDGMENT.—This is tke defendants’ 
appeal from the decree of the Subordinate 
Judge of Gonda, dated the 31st of May, 
1926. The matter in dispute between the 
parties is as to the title of a large tract 
of land now lying on the west side of the 
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river Rapti, which flows partly in the Dis- 
trict of Gonda and partly in the District 
The total area of the land for 
which the claim is made is 239'07 acres, 
The land is also. specified by its survey 
numbers and they are stated in two 
schedules A and B attached to the plaint. 

To the decree under appeal is annexed a 
plan ormap which explains the geographi- 
cal situation of the landsin suit. In this 
plan these lands are denoted by colours, 
yellow and red, and the river Rapti is 
shown in blue colour. The trial Court, as 
has already been stated, made a dec- 
ree for possession in favour of the plaint- 
iffs. 

The plaintiffs clair title to the lands in 
dispute on the ground that previous to the 
floods of 1330 Fasli, which caused large 
inundationsin the river Rapti, these lands 
appertained to village Baitnar but that in 
thefloods of that year they were submerg- 
ed under water. The yellow portion soon 
. after re-appeared onfits old site and the red . 
portion of the disputed lands within two . 
years following it. Village Baitnar is in 
the Basti District and admittedly belongs 
to the plaintiffs. Itlies on the east bank 
ofthe river. Village Parsauna, which lies 
on the opposite bank, is situate in the Dis- 
trict of Gonda and is the.property of the 
defendants. On these facts the plaintiffs’, 
case is that both according to law and 
custom they have a title to the lands in suit. 

It is difficult to appreciate the defence 
which hás been made to such asimple case 
asthe plaintiffs’ is, but the trial in the 
Court below seems to have proceeded on- 
the issue asto whether the lands in suit 
had become part and parcel of the defend- 
ants’ village Parsauna for the reason 
that they had been added to it “ by the 
slow and gradual actionof the river Rapti 
in several years.” (Paragraph 20 of the 
written statement of defendants Nos. l, 
4, 6 and 7 at page 26 of the printed record.) 
The defendants pleaded no custom as a 
different rule from the ordinary law. In 
para. 21 of the same written state- 
ment they said that they were entitled 
to the lands in suit according to law and 
custom and as in para. 20, to which 
reférence has just been made, they founded 
their titleon the fact that the accreticn 

.was due to the slow and gradual action of 
the river,it is & reasonable inference to 
draw that they based their title on the . 
principle of “ gradual aecession.  Onbe ' 
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half of the plaintiffs in this Court. as well 
as,it seems to us, in the Court below no 
attempt was made to support their title to 
the lands in suit on any specific usage as 
varying the law applicable to lands of the 
nature involved in the present suit. 

This being the state of pleadings on 
which the parties went to trial as to the 
question of their respective title to the 
lands in suit, we are relieved from the 
necessity of considering any question of 
eustom as at variance with the general 
law. It is true that in support of their 
title the plaintiffs filed a certain number 
of wajib-ul-araez, but the case, as present- 
ed tous on their behalf by their learned 
Advocate, rests on theadmission that the 
rule of title relating to such lands as stat- 
ed in these wajib-ul-araez is the same as the 
rule of law relating thereto. . : 


, In the light of the pleadings as set forth 
in the preceding paragraphs of this judg- 
ment, the merits of the plaintifis’ case 
are :— "s 

(I) that the lands in suit still retain 


' their identity as lands appertaining to their * 


village Baitnar ia spite of the change in 
the course of the river during the floods 
` of CMM Fasli (August-September 1922) 
an : 

(2) thatthe action of the riverin throw- 
ing the lands in suit from the east side of 


its bank to its. western side (as it now, 


flows) and thas exposiug the lands in suit 
was sudden aad this is not the case of gra- 
dual accession. : 

The trial Court on acareful considera- 
tion ofthe evidence on the record and the 
: Jaw bearingon the question has recordéd 
its findings on both these points in favour 
of the plaintiffs. These findings are chal- 
lenged in appeal before us. : 


At the very outset of the opening of the 
appeal by the learned Counsel for the de- 
fendants we intimated our opinion that if it 
were held in agreement’ with the trial 
Court that the lands in suit still retain 
their identity as lands formerly appertain- 
ing to the plaintiffs’ village Baitnar the 
trial of the second, question as to whether 
the lands have changed ‘their position by 
reason of gradual accession or by a sudden 
change in the course of the river becomes 
immaterial. This was agreed to by the 
learned Counselfor the deféndants and it 
was further agreed to that if the lands 
in suit have re-appeared upon the old site 
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and:as such are recognizable the title to- 
those lands is with the plaintiffs. 


Apart from the. admission made by the : 
learned Counsel for the defendants there is . 


‘no doubt in our minds that the law is also 


the same. In the recent case of Maharaja 
of Dumraon v. Secretary of State for India . 
(1) their Lordships of the Judicial Commit- | 
tee have reviewed the previous decisions 
on the subject and affirmed the principle 
adopted in the case of Lopez v. Müddun ` 
Mohan‘Thakoor (2) as being applicable even 
to cases in which the question arose between 
two riparian owners who owned property 
on either side of the river and when the . 
land was washed away from one side of the 
river and re-formed on the other side-of it . 
and on the old ascertained. site. 

We agree with the finding of the trial 
Court that the lands in suit re-formed on - 
the west side of the river on their old as- 
certained site are part and parcel of the 
plaintiffs’ village Baitnar. It will serve no 
useful purpose to enter into any elaborate 
discussion of the evidence on this part, of . 
the case. We will, however, state certain 
striking features brought out in the cir- 
cumstances and in the evidence of this 
case and which features have impressed us 


ost. 

Inthe .first place; there is documentary 
evidence inthe case consisting of public 
records, which unquestionably proves that 
the area of the yellow portion of the lands 
in suit was 166 acres previous to the change 
in the course of the river in the year 1922 
and it is agreed and it is also found by 
the Commissioner appointed by the trial 
Court for survey purposes that the area 
of that portion of the lands in suit is still 
the same, that is 166 acres. It is further 
proved by the same class of evidence that 
these 166 acres of land formed part and 
parcel of the plaintiffs’ vilage  Baitnar. 
]n the judgment of the tria] Court this mat- 
ter is discussed at sufficient length ang re- 
ference is made to the documentary evidence 
bearing thereon. To that reference we will 
add two more documents as conclusively es- 
tablishing the point which is being consider- 
ed by us. They are Exe. 5 and 6, Exhibit 5 has 
not been printed as part of the record before - 
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us: nevertheless it is evidence in the ease: - 
Exhibit 6 hasbeen printed but there aro cer- 
tain:omissions:in- the: print.-I[t is a certified 
copy of the &hewat of village: Baitnar for the 
year1328 Fasli. Exhibit5 is the khewat.of the = 


agreed: that-Quinquennial: Settlement: ‘im-. 
mediately: preceding the floods of- the-‘year 
1330-P'asli was made in the:year. 1325 Fasli. 
What- the, entry in. respect of-the area of- 
village-Baitnar-in the papers.of that Settle- 
ment was-is.shown.to us: by: the report:of 
the ganungo who made inquiries-in relation 
tothe approaching Quinquennial Settlement 
of the village-Baitnar in 1330 Fasli. Ini 

_ para. 3 of thisreport (Ex. A-9) the total .area 
atthe time of Settlement is given as being 
619 acres. In para. 5 it is stated that there 
was a decrease.of 166:acres as against the 

' area in. the year: 1829 Fasli, and of 256 

acres ag: against the area atthe. time of 

Séttlement.The two khewats(Hxs. 5.and 6) the 

ganungo’s report. (Ex. A-¥)and the khatau- 

nis of the village Baitnar: forthe years. 1329: 

and 1330 Fasli (Exs. 7 and 8) leave. no room 

for doubt:that the conclusion at. which we 

. have: reached in. agreement: with ‘the trial 
` Court that the areaofthe yellow portion -of 

the. lands in. suit is exactly the same. asit. 

was previous to the change in the course: of 
the river. in the. year 1330 Fasli,and that 
that area at that. period'of time was part and 

. parcel of the plaintiffs’ village Baitnar is 

correct. .Itis agreed that if the question. 

of identity. of the yellow. portion. of the 
lands: in suit is decided in favour of the 
` plaintiffs it would follow from it that the 
same: question in respect ofthe. red. portion . 
of >the lands in:soit must also.. be decided 
ini favour of the plaintiffs. In the very 
nature. of things it must be so becuse the 

. red. portion. lies to, the. east. of the yellow. 
portion.and is physically attached to it. 

' The second ground on which we agree 
with.the trial Court in-this part.of the case 
is ‘thetphysical feature: of the lands: in suit 
as disclosed. by the. Commissioner's report 
and.in his-evidence in the case.: According. 
to that. report and evidence the lands. in: 
suit.are:. much: higher than the adjoining 
land .to the. west and:thelevel of theriver 
water to: the--east as: it flows .now, the. 
difference in level being ten to eight 

- feet... Another feature. as:.disclosed: by the 

same- evidence is that. the. traces- ofthe- 


-. old:¢hannel of the river.aresstill'discernibla: 


In the evidence. and the judgment -of.the.- 
. lower Court this channel is described by the: 
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word-‘soti'. It-is agreed. that: on:thereasf =y 


of theold.channel lay thelandsof the plaint: | 


iffa. village. Baitnar, and : we.. may:add:the.. 
lands.now in, suit are the-same, landa on. 


.the.east:of.the.old..sotó as; it now exists. 
-Thus the lands. in. suit bear- distinctive. ; 
. geographical. marks: of: identification; dis- 


tinguishable.from the.lands:on the west of. 
the.old bed. j < 

It will appear-from what: we- have said... 
in.the immediately. preceding: paragraph.of , | 


this: judgment. that the. identity: of-the. ; 


yellow: portion:;of the lands..in: suit with. 
the lands appertaining, to-.the. plaintiffs’ 

village. Baitnar:is established. both .in quan- 

tity:so-far .as-.the-area.id concerned and in 

geographical position... On these: premises. 
itis not disputed. that, the, red portion of: 
the: lands in suit also.is.the,land. of the. 
plaiatiffs’ village. . 

The third mark of identification is shown 
inthe oral evidence on which the learned . 
Judge’in the trial Court seems to have 
relied. That evidenceiB-not very. convinc- 
ing butin theabsence of any more convinc- 
ing evidence in rebuttalwe agree with the 
Oourt below -that it.may well-be relied 
witnesses 
speak ofthe arhar crops having been sown ` 
on the landsin suit previous to: the floods: 
of 1330 Fasli and previous to the change in : 
the course-of the river. They further say 
that on the subsidence of the floods and - 
the river settling into ite new channel the: 
dried stalks ‘of the same arhar crops: were: 
found oh thelands in suit and were collect- 
ed. It was not seriously disputed and . 
indeed it-was impossible to dispute that-the 
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arhar crops- were sown by tae tenants of. 


the plaintiffs’ village Baitnar. This evi- 
dence: together with the evidence- that 
before the diversion ofthe river: the-lands: 
in suit were in the-possession of the- plaint- : 
ifs. and their tenants is to be. found in. the 
statements-of  plainiiffs' witnesses- Nos.. 1, 
2,.3,6,7- and 8. The-last- mentioned wit- 
ness: Mr. Sita Ram Singh was a Sub-Division- 


-al Officer of: Domaryaganj, the. Sub-Division 


within which .village-.Baitnar lios, in the 
Distriet of Basti. He had occasion to visit,- 
the spot in connection: with certain proceed- 
ings with which we will deal later. His. 
veracity is unquestionable. The plaintiffs’ , 
evidence on. this part of.the case, towhich 
we: have just now. made reference, isalso- 
supported -by.the‘statement of two witnesses . 
of the; defendants. They are D. W. No, 1 and- 
D. W: No. 2.: They both.say that. before 
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the -action of the river “resulting in the cutting of this 400 bighas of -land it wasin 
-change.ofits course the lands in :suit were .the cultivation of Baitriar people. In thé - 
cultivated by the-Baitnar people. Asanh. and Sawan of 1329 and the two 
"The-finding.above.recorded is enough, as - monthsfollowing those two months the river 
we. have already:said; for the disposal of the rose at least 10 orl? times. Each flood 
: appeal, but, inasmuchas the second question -used ‘to-stay for 10 orl5 days". It ib in 
aso whether.the present case is a case of the circumstances impossible.to hold that : 
gradual or sudden accession is a question of. thé lands measuring 400 bighas adjoining 
sfact,wemightas well brieflystate our reasons ;one side of the. river and submerged 
-which have indueed'usto agree with the underwater for a period of 3 .or 4 
finding of.the learned trial Judge that -months and on subsidence of the water re- 
: this is:not a case of gradual aecession...appearing on the other side of the river are 
The -most ‘convincing reason lies in the .gaitied by-gradual actession.- Indeed in the 
~same-fact'to which we:have already advert- very nature of things-we must ‘hold that the 
-zed in the -discussion of. the .question of change in the,position óf.the lands was due 
„identification. in the preceding part of this to the suddén:change in the course of the 
;judgment. That:fact is that.on a reference river.. as mE 
to the entries in respect of the.area in the The second reason in support of the view 
- khewats . (xs, 5: and: 6) and of the khataunis : that this isnot a case'of gradual accession 
. (Exs. 7.and.8) of the village Baitnar it- liesin the fact-that the landa in.suit are 
“must be held that the-lands in suitor at -about 10.to 8 feet higher in level. than: the 
“any: rate the yellow portion of them formed former and the present channels of the river. 
‘part of village Baitnar in-the year 1329 This state of things cannot happen in a ` 
` Fasli but that they “ceased to appertain case of gradual accession. It'seems to-us 
‘to that village in the year 1330, Fasli;in that the finding that the landsin suit have 
.iother-words, a huge compact -block ofland .retained their old identity and the further 
“measuring about’800 bighas kham changed’. finding that the change in the course of the 
its ‘position 'in.relation to the bed of the .rivertook place within a period of 3 or 4 
: river "witbin ‘the. period: of 12. months. at;.::montlis necessarily lead to the conclusion 
sthe.most. :Befórethechangein the course «that the.lands in suit did-not come to. be 
«ofthe river it:was:an adjunct to -its bank joined to. the. defendants’ village ‘Parsauna 
ion the:eást'ásforming «part.of-village-Bait-. by ‘gradual ‘accession. .. Witnesses: produc- 
"nar:and : after the-change-the’same.lands, :*ed .by the parties state.their;opinion as..to 
` thatiis:to«-say 800,bighas ‘kham, re-appeared ‘whether the accession of the lands .in-suit 
-on the westside of«the course:of the river, “was gradual or sudden. -This ¿opinion -is 
: "We have said-that this change in the position -of little value to-us in determining with pre- 
«of the lands incsuit took -place -at the most. eision the technical.and ‘legal .significance 
` * within 12-months but, strictly -speaking, all .of the.terms “sudden” and “gradual.” What 
-thisshappened within a'short:period of 3 or --mayappear to:a lay observer-to be ‘gradual’ 
-4 months: during. the -rainy«season of the «might be:strictly speaking only: ‘sudden’ 
«year. 1829 Fasli - (July-September: -1922). and viceversa. For-this reason, we refrain 
-This is. borne: out -not-only :by.the general >from discussing oral.evidence on this. part 
fexperience:as to the: effect: of rains on rivers -of the case. M i 
‘like the tiver-Rápti but also by :direcband ‘It appears that in the year. 1923. a; dispute 
“positive “evidence on the record. Indeed -arose between the zemindars of Baitnar,and 
“the .evidence «discloses the .fact-that..the :of Parsaunaon-the question as- to whether 
:gübmiergence:of^the lands -in suit under the; lands-in.suit should -be recorded.in the 
"water'was not a continuous one," Bome- village papers appertaining to the village 
-times- when there'was-lessrain ‘the lands of Baitnar or tothevillage of Parsauna. Pro- 
could 'be"seen for á -fortnight or so.and «ceedings in-this connection appear to. have 
"when:therain'agaih fell in abundance those -been taken in the Revenue.Courtsof.the-Dig- 
lands' were récovered»by ‘water. We might , trict of Gonda, within which.the defendants’ 
-~ here :refer:.specifically:.to the ‘statement of village Parsauna-is situate. Some of the 
-the defendants’ ‘witness No. 1. who-is‘not’ ipapers relating to those proceedings have ' 
only & zemindar .hiniself but-is -also.the been filed -by the plaintiffs and some.by the 
‘karinda of the -zemindarsof.Parsauna,the “defendants-and.at:the hearing. of the.appeal 
-adjoining villagé.of-the defendants, -and -they were-frequently "referred -to-on both 
their co-sharers. He says--that before the -sides. :W.e-on our part do not-attach! much 
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. importance to those papers. They more or 
. '" less express the opinion of several Revenue 
Officers engaged direetly or indirectly in 
determining the question as to whether the 
lands in suit should be recorded as part of 
. one village or of the other. Such of the 
` papérs as are filed on behalf of the defend- 
' ants are (1) the report of the Naib Tahsildar 
. of Utraula, dated the 18th of September, 1923 
(Wx. A-7); (2) theorderof the Assistant Collec- 
tor of.Gonda, dated the 8th of December,1923 
(Ex. A-8); (3) the orderofthe Deputy Com- 
missioner of Gonda, dated the 14thof Febru- 


: ary, 1924 (Ex. A-6); (4) the report of another - 


Assistant Collector of Gonda, dated the 18th 
' of May, 1924 (Ex. A+1) and lastly (5) the 
final order of the Deputy 'Commissioner of 
Gonda, dated the 30th of May, 1924. On be- 
half of the plaintiffs a joint report of Mr, 
Browne, Sub-Divisional Officer of Utraula; 
District Gonda, and of Mr. S. R. Singh, Sub- 
"Divisional Officer of Domaryaganj, District 
Basti, dated the 20th of January 1924 
(Ex. 15/1), has been filed. 
'' A few generalcomments in respect of the 
' papers filed on behalf of the defendants fall 
to be made at this'stage. The order of the 
Assistant Collector, dated the 8th of Decem- 
“ber, 1923, is founded on the opinion that “166 
‘acres of.land was not transferred from 
' , Basti side to Gonda by a sudden change of. 
the course of the river as is alleged by the- 
Patwari of Baitnar and the witnesses of the . 
maliks.. On the other hand, it is clearly 
proved that there-bas been a gradual addi- 
_tion of new and unidentifiable land to the 
Gonda side owing to the fluvial action of the 
river and as such. it has become an accretion 
to ‘the tenure of the persons to whose 
. village’ it has ‘been added." This opinion 
involves the determination of the. question 
`. as to what “a sudden change in the course 
of theriver" and agradualaddition" means. 
Tt further involves the question as to the 
greunds on which the opinion that the land 
“was “unidentifiable land" was based. On 
the meritsof the case as presented to us it 
is impossible to accept the Assistant Collec- - 
- tor's opinion that the lands were added by 
‘gradual accession and not.by a sudden 
change in the course of theriver and that it 
is unidentifiable. Itappears tous that the 
© + Assistant Collector did not fully appreciate 
' the significance of the words “sudden - 
“change” and: "gradual accession.” The = 
order under consideration seems.to befound- 
edon the report of the. Naib Tahsildar, dated 
. the 18th-of September, 1928. Specific refèr- - 
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' session to discuss whether there has been 
. gradual or sudden accretion. It may be that 
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erice to this report is made in the order at 
more than one place. The Naib Tahsildar's! 
report is wholly unacceptable to us as of any; 
evidential valuenot only for the reason which: 
we have given in relation to the order of the; 
Assistant Collector but also for the reason; 
that wethink that it is not correct in certain, 
material particulars of facts. In this :re-^ 
port he says that “the land in question is a} 
new deposit of.land and mud at alow level: 
unidentifiable and there is noexistence of old ; 
deep stream.” We have shown that the, 
` lands in suit lie at a much higher level and j 
we have further shown thatthe traces of the” 
old deep stream still exist, all this by un- , 
impeachable evidence. Indeed tho two; 
facts are not seriously disputed on the side : 
of the appellants. | 
As to the report of another Assistant Col- , 
lector of Gonda dated the 18th of May, 1924, i. 
it may be.mentioned that it was made in ` 
pursuance of an order of remand for inquiry ; 
passed by the -Deputy Oommissioner of i 
Gonda asa Court of Appeal from the order 
of the 8th of December, 1923. Little need } 
be said about the merits of this report. It, 
again rests on the views of the Assistant Col- 
lector as towhattheterms ‘gradual’ and ‘sud- 1 
den’ connote in relation to the change in the | 
course of a river. Obviously we must form : 
our own judgment on those two questions | 
unhampered by. the various views ‘of the ^ 
AssistantCollectors. Butthe previousorder ; 
of the 8th of December, 1923, and the sub- `; 
sequent report of the 18th of May, 1924, to- | 
gether lose their value in view of the final | 
opinion expressed by the Deputy Commis- : 
sioner of Gonda in his order of the 30th of 3 
May,1924. He says “Lam not prepared, there- 
fore, to discuss the question oftherightsofthe 
case;it is outside the province of this case so 
long as I am satisfied on the question of pos- 


t. 


the appellants (the zemindars of Baitnar) 
have a very good case as regards such a 
large area of land, but they must go to the 
Civil Court to determine it asto the question 
of the 1330 Fasli Settlement withthem. If 
they do not go to the Civil Court to deter- i 
mine their title or get this orderremoved in : 
appeal they will have toapply that the as- 
sessment (paper torn) they had gratuitously 
laid on themselves may be cancelled.. As ; 
regards boundary I-agree with the lower | 
Court that for the present, the river mustbe 
considered as the boundary between Pars 
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It now remains to assess the evidential, 


value of the joint report of Messrs. Browne 
and S. R. Singh dated the 20sh of January, 
1924, Itschief value, it seems to us, lies in 
. the plan of the course of the river, in the 
years 1325, 1326,1327, 1329 and 1330 F'asli. 
Their opinionas to whether the change in 
. the course of the river was sudden or gra- 
dual and whether the land was recognizable 
or pot is based on a more solid foundation, 
. that is tosay, the physical situation of the 

lands in suit in relation to the surroundings 
of theriver between the years 1325 and 1330 
. Fasli. Thesegentlemen held that the block 
of 166 acres of land wascut off by a sudden 
change inthe river and that it was recogniz- 
able. f Í 

We accordingly dismiss this appeal with 
costa. 
6. E. 


Appeal dismissed. 
A, E 
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NAGPUR JUDICIAL COMMIS-. 
SIONER’S COURT. 
SECOND CIVIL APPEAL No, 503 or 1925. 
June 29, 1927, 

Present :—Mr. Kotval, A. J. C. 
ABDUL KAYUM-—DEFRNDANT— 
APPELLANT 

versus 
MOJIRAM AND ANOTHER—PLAINTIFES— 
RESPONDENTS. 


Easements Act (V,of 1882), s. 15—Acquisition of 
easement—Righis enjoyed in assertion of ownership,: 


whether can support claim of easement—Intention, 
importance of. : D 

ln order that an easement may be acquired by 
long enjoyment itis necessary that the right must 
be enjoyed 'asan easement, and acts done during 
the statutory period which are only referable to a 
purported character of owner cannot, therefore, 
validate a subsequent claim to an easement. [p. 432, 
col.. 1. 

S dala Subba Rao v. Parupudi Lakshmana Rao 
(3), followed. ; 

Whether a person was enjoying his right ‘as an 
easement’ or as a right of ownership depends upon 
- his intention and the animus of the person has, 
therefore, to be determined in such cases. [p. 432, col. 


Appeal against the decision of the Dis- 
trict Judge, Hoshangabad, dated the 30th 
of September, 1925, in Civil Regular Appeal 
No. 63 of 1925. 

Mr, J. Sen, for the Appellant. 

Mr. A. V. Khare, for the Respondents. 

JUDGMENT.—This appeal arises out 
ofa suit brought on the 9th April, 1925, 
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‘having failed to establish their title. 
, appeal and a second appeal were unsuccess~ 


sufficient that they 


a : - 4M. 
for a declaration that the plaintiffs had a 
right of way for certain purposes over a : 
lane which lay between the plaintiffs’ and 
the defendant's houses, and the right to 
have rain’ and waste, water from the 
plaintiffs’ house pags into the lane, and 
for a perpetual injunction restraining the 
defendant from obstructing the way or the 
passage of the water. The trial Court held 
it proved that the rights claimed were 


enjoyed for twenty years as of right and 


without interruption but dismissed the suit 
as it found that the period of enjoyment 
ended more than two years before the 
institution of the suit. The lower Appel- 
late Court differing from the finding last 
mentioned decreed the suit. The defendant 
appeals, ` NET 

.A number of pleas. were raised in the 
lower. Courts but, in my opinion, the 
plaintiffs’ suit must fail on the ground dis 
cussed below. 

-In 1921 the plaintiffs had filed a suit 
for possession of the lane in dispute 
alleging themselves to be owners thereof, 
The suit was dismissed, the plaintiffs 


An 


ful. On the strength of certain remarks 
by the lower Courts as to.common user an 
attempt was made in the second Appellate 
Court to have the suit converted by amend- 
ment into one to enforce an easement, 
The Court refused to allow this to be done, 
The present suit was then brought. i 
One of, the defendant's pleas wag that 
ihe plaintiff having all along purported 
to use the land as owners no easement 
could be acquired. The trial Court appears 
to baye been of the opinion that it was 
immaterial that the plaintiffs purported to 
use the land as owners and that it was 
were never in fact 


owners. The lower Appellate Court on 


ri ped observes : — 
. The fact that there was a claim’ of 

higher right „Of ownership does not ma 
vent the plaintifis from acquiring the 
lesser rights of enjoyment over the land in 
question for the benefit of another land 


- belonging to them, A presériptive right 


of easement would be acquired i 
the plaintiffs mistakenly supposed that thes 
were the Owners of the land and asserted 
that they gained the ownerslip by pre- 
op [Konda Reddi v. Ramaswami Reddi 


* (1) 17 Ind, Cas, 112; 38 M. 1; 6 L. W. 564, 


439 


“Konda Beddi v. Ramaswami Reddi (1) 
"has since the date ofthe learned District 
: Judge's judgment been overruled in Pan- 


mala Subba Rao v. Parupudi Lakshmana : 


“ Rap (2) where it was observed as.below:— ' 


"It isclear that a man isnot finally pre- : 
“eluded from élaiming the benefit of an: 


“easement merely becausein the course of 
| legal:proeeédings he made an unfounded 
' claim “to be .owner, however strong 
evidence of such a claim 


Reddi wv. Ramswami’ Reddi (1) seem to 


' imply that’ the'assertion.of ownership dur-- 
ing ü to the: 


success of a claim to ‘an easement. -To this 


~ ing' the period of user. is. not fatal 


` “proposition we cannot assent." Our opinion is 


that while the mere, putting forward of: 


''& wider claim "id legal proceedings is not 


"conclusive against. a right of easement; yet 


'the question guo animo egerit to what pur- 
* ported character are the acts of.user to be 


~ ‘ascribed, is one" which the Court must 
answer, and if Konda Reddi v. Ramaswami ' 


Reddi (1) imiplies the contrary, we think it 

* dg s -deeided.' “We. agree: with the 

^"conclusion of Shearman; J., in Lyell v. Lord 

^* Hothfield - (3), ot] 

Ee E whieh: are only referable 

-'"to.a: purported character of owner cannot 
~ “validate. a^ subsequent claim to..an ease- 
"ment" ` 


- ““So"far as >the easements “with -which we 
--gre concerned in’ this sit the material part. 


ofs. 15 ‘ofthe’ Easements "Act. is'as fol- 
"lows:—  . AN 
' *«Where'a right of way or any other ease- 
v:3ment'has'been-peaceably and openly enjoy- 
*ed:by'any “person claiming ‘title’ thereto, 
. was an easement; and: as of right, without in- 
- “terruption and ‘for twenty years, the right 
“46 güch:..easement.shall be absolute. 


“indicate that the right must .be-enjoyed by 
‘a përson in his -capacity-as..an‘ owner | of 


":weertain land’. (called dominant heritage) 


"for the beneficial enjoyment ofthat land 
over -certain other land .-not bis‘own (called 
theservient heritage). ` ‘ 


"Their Lordships.of the Privy Councilin. 


“Attorney-General for Nigeria v; Holt &-Co. 
^(4)say: - i 
«7. (9 -96 Ind: Oas968; 49 M7 820: 23 L. W. 609; A.L 
.R:1926:Mad.728,(1926) M. W, N. 923. 

9) (1914) 3.K. B. 911; i84 D. J.K B. 251730 T. L, 
“R630. - 

"(4) (1915) A. 0,599; 84 L. J P. O.98; 112 L, T. 
99 
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might . be~ 
against him. -The learned Judges in Konda ' 


that-àcts done -during “the - 


“defendant's property. 
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* An-easement, however, i8 constituted over 
&' servient tenement in favour of a dominant 
tenement, In substance the ownerof the 
‘dominant tenement throughout admits that 
the property isin ‘another and that; the right 


“the property of that other.” . ; 


‘An easement is a restriction in favour 'p 


being built up or asserted is the right over; ^ 


‘of one. owner ‘or occupier of immoyeable . 


‘property of the rights of ownership of the 
immoveable property:of another owner. The 


of ownership he cannot be enjoying &.right 
of easement.’ Whether the plaintiffs were 
enjoying the rights claimed “as easements” 
or ag'rights ofownership depends upon 
what they were intending to do. 


'The question of-the animus of the plaint- | 
It ` 


iffs therefore, requires determination. 
i8 clear in the present case that the plaintiffs 


always purported toexercise rights of owner- . 


.ship':over the ‘lane and not of «easement, 
They asserted.and brought evidence in sup- 
port:of their. claim ofownership,in-the suit 
‘of 1921 and pressed. it.in- second appeal in 
1924.. Even in -their -plaint:in.the present 


'Buit.áfter .describingvin spara.. 2: in what. , 


ways they have .been- using the lane for 
“many years they.state: that, as a matter of 


: No, I,:Mojiram -‘one of the plaintiffs states 
“When I-built the- house I--left' this ‘space 
‘(lane.in suit).out .of my.land for my use. 


1.1 usedtheland- in suit -as. owner.” It -is 
Clear that the-plaintifis purported to use the 
“. Jane by'right‘of ownership and. not to"exer- 


“The-words “as an.-.easemént” : clearly: ‘cise rights over another person's. land, 


They never admitted in substance that the 


1+ lanewwas the defendant’s:and' that: the right 


_. they were asserting ‘was a right^over'the 


| The.suit.must,:therefore, fail. The decree 


tof, the lower Appellate Court is-set aside and 


‘that of the trial Court restored. Costs 
"throughout will be paid by.the plaintiffs. 
“ANA ‘Appeal allowed, 


“restrittion -cannot be built’ up or asserted : 
~ without consciousness of the 'rights which ' 
are réstricted. ^ If the right that a person is | 
‘exercising is not" with the consciousness ;. 
*that he igrestricting'anotherperson's rights ' 


fact, they -had been. the. owners... of' the - 
lane. The plan:attached tothe plaint de- ` 
»: scribebthe-lane as:the plaintiffs’. . As P. W. : 


[104 I. C. 1924] 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 817 or 1927. 
March 21, 1927. 
Present: :— Mr. Justice Suhrawardy and Mr: 
' „Justice Cammiade.: 
: ISMAIL KHAN-—Ac0usED— APeRLLANT 
: VETSUS 
. EMPEROR—RESPONDENT. 

Arms Act! XI of 1878), ss.19 (f); 29—Prosecution 
for offence under s. 19 . (f)—Sanction obtained after 
entering:case and preparing charge, sufficiency of— 
"Institution of proceedings, what constitutes. 
` Proceedi ings are ‘instituted’ against a person in 
respect of: an offence under s. 19 (f) of the Arms Act 
only' when he is pláced before. the Court. The fact, 
‘that sanction of the Commissioner of Police for a 
. prosecution. under s. 19 (f) was not obtained before 
entering the csse in the case book and making out a 
charge but only before placing the accused before the 
„Court does not, therefore, vitiate a trial. (p 434, col. 1.] 

Ahmed, Hossein y. Queen-Empr. ess (2) followed. 

‘Criminal appeal against.an order of the 


Chief - Presidency Magistrate, _ Calcutta, 
dated the 11th December, 1926. ` | 
Babus Mrityunjoy Chatterjee, Basanta 


Kumar Mukherjee.and. Bholanath Dutta, for 
the Appellant. 
, Mr. Masih, forthe Respondent. i 
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the absence: of proper shdetion ‘previous to 


. the entry inthe Thana Book has vitiated - 
|. the entire trial. 


We do not think that 


this argument has any -substance in it. 
- Section 29 says that no proceedings. should . 


JUDGMENT.—The apbellamt Ismail ` 
Khan has been. convicted by the Chief. 


Presidency Magistrate of Calcutta under 

8. 19 (f).of the Arms: Act (XI of 1878): and 
` ‘sentenced to two years" rigorous imprison- 
ment. 'The firstand the only substantial 
ground taken on his behalf is, that proper 
Sanction not having - been. Obtained before 
the proceedings against the petitioner were 
. instituted, the trial and the conviction are 
badin, law. The facts of the case are that 


the Prosecuting Inspector -on ‘receipt of. 


certain information arrested . the accused 
with a “pistol and 23 live cartridges in the 
presence of search witnesses on Prem Chand 
Boral Street about 7 P. m. on the 6th Septem- 
ber last. . Thereafter he.took the accused to 
the Muchipara Police Station’ and éntered 


& case against him under the Arms Act E 


and. searched his "house. ‘The charge was 
entered in the crime sheet, Sanction was 
‘secured on the.7th and the man was then, 
Sent up, witha ‘chalan and placed before 
- the Court. The argument .ori his. behalf i 15, 
that under s. 29'0f the Arms Act no pro- 
/c&edings should have been instituted against 
the accused without the previous sanction 
- (in this case) of the Commissioner of Police. 
It is urged that ‘entering a case in the case 
book. and making. dut.a charge is institution 
of ‘proceeding under: B. 28 “and, therefore, 


R 


be instituted against any person in respect 
of an offence under ' is. 19` (f) of the Arms 
-Act. without the sanetion of the Commis- 


‘sioner of Police, if the offence is committed 


in a Presidency town. The ‘meaning which 


is sought to be attached tothe word 'pro- 


ceeding’ is‘that no action can be ‘taken by 
‘any officer, Police “or otherwise, in thé 
matter without a previous sanction of the 
Commissioner of Police. It is difficult to see 


‘what the arresting Inspector was expected . 


to do in the circumstances of' this case; 
but it 
have ‘taken 
the accused into custody and, without’ enter-. 
inga charge i in the, diary book, . asked. for 
the sanetion of the Oommissioner of Police 
and on receipt of it made the „necessary ` 
entries inthe Station books. We feel nó 
hesitation in saying that this argument is 


` far-fetched and thatit has never been thé-. 
` intention of the Legislature to lay down ` 


such an awkward procedure and make the ` 
prosecution open to the'charge that no 
entry equivalent to a first information: waa? 
made immediately after. the arrest. In 
support of the view urgedon .behalf of the | 


Full Bench decision of this Court. in’ the 
ease of Karim Baksh v. Quan akan 
(1). There it was held that. the fede.” 
ing. of-a false information . with” the ` 
Police of .cognizable .offence is instituting `. 
a criminal preceeding within the meaning- 
ofs, 211, Indian Penal Codé, Wilson. J., 

who delivered the ‘judgment’ of the Full 
Bench took particular care to say that the. 
meaning which: he gave to the words 'institu- 
tion of 'eriminal" proceedings’ ‘in' 8. 211, 

Indian Penal Code, must be.limited ° to tha ` 
scope of that section. No analogy can be.. 


‘drawn by putting 8. 211, Indian Penal.Codé, 


alongside s.: 29 of the Arms. Act which. 
deals with totally different matters. 
s. 211; Indian Penal .Code,. the complainant ~ 


is said to institute. a proceeding if -he ;' 
a cognizable’ . à 


prefers a. false charge of 
offence to the Police who are. expected ito 
move in the matter and ifthey are satisfied ` 
that thereis a prima facie. case against 
the accused will send him"up for. trial Tt. 


(D 11:0. 514; 8 Tad, Deo. (s. sme By 


is suggested that he might, if the ` 
"offence was a cognizable. one, 


‘appellant reliance has been placed on the" |; 


Under | S 


i 


ABR HB 
..was pointed out in that case that there are 


|, 


'.. two sorts of institutions of criminal pro-: 
ceédings—one was by giving information to . 


. the Rolice which would in all probability 
. moveíthem into action and the other by 
filing a complaint in Court with the idea 
“that the Court will take action in the 
matter. In either case the Police or the 
Court may refuse to. proceed further but 

- the complainant has ‘done all he could to 
charge his adversary with the alleged 
offence. 
ing a false charge to the Police of a cogniz- 

: able ‘offence is the institution of criminal 
' proceedings within the meaning of a. 211, 

' Indian Penal Code. In a sister piece of 
legislation, that is the Explosive Substances 
Act, asimilar sanction is provided . for by 
B. 7 of Act VI of 1908. Section 7 of that Act 
“runs as follows:--"No Court shall proceed 
to the trial of any person for an offence 
against this Act except with the consent 
of the Local Government or the. Gover- 
' - noreGeneral in Council" There is no much 
difference’ between consent and sanction, 

' the absence of either of them being bar tothe 
initiation of prosecutionsunder the Acts. Sec- 
.tion 7 of the Explosive Substances Act pro- 
' vides that consent tothe prosecution should 
be obtained before the Court proceeds, with 
the trial of the. accused. The idea under- 

“ lying s, 29 ofthe Arms Act is the same, 
By entering the charge inthe office diary 
or preparing the charge sheet nocriminal 
"proceedings are instituted the Aots being 
really routine and administrative. The pro- 
ceedings really start when the accused is 
placed before the Court, In s. 195 and the 
“following sections of.the Oriminal Proce- 
duré Code which speak of sanction, it is 
laid down that proper sanetion should be 
lobtained before the Court takes cognizance 
‘of the case. By. obtaining sanction a bar 
is renfoved to. prosecution for a particular 


offence; in other words, in order to enable : 


the Oourt to take cognizance of it - proper 
sanction must be obtained from proper 
: quarters: An objection similar to this was 


Empress (2). In that case, the objection 


-_ was. not particularly dealt with in the 


‘judgment of the learned Chief Justice but 


opinion, that.no error of procédure has 
-been made in the present case and that 
sanction was properly obtained from the 


(2) 27 0, 692; 40, W, N - 750; 14 Ind, Dew (N8). 
464, 3 3 2 RT d , 


5 
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It was in this view held that mak-: 


it was overruled, Weare actordingly of © 


. .- [i041. O. 1927] 
Commissioner of Police before the accused 
was placed on his trial. fds 

It is next urged by Mr. Mrityünjoy Chat- 

. terjee for the accused that, possession found 
with the accused. by the Magistrate waa not 
sufficient for a conviction under-s, 19 (f). 
That clause says that any person who has 
in his possession or: under his control any 
arms etc. -We fail to understand wbat'the 
real ground of objection is; butit is pro- 
bably based on the case for the defence which 
we areasked to accept as true. The defence 
case is that the bundle which contained the 
pistol and ammunitions was the propérty 
ofa friend of the accused named Idu who 
was proceeding with him along thestreet 

“and had just made over the bundle to 
.him and gone away on the pretext of 
answering a call: of nature. The Police 

“in the meantimecame up and arrested the 
applicant. : The suggestion is that the case 
was a manufactured one and that the 
Police 
accused. There is no evidence.worth tke 
name to support the defence story. Two 
witnesses have been examined on. be- 

half of the appellant. The first wit- 
ness says that. the accused came to 

his shop one day to bring some offerings 
and the next day he came to him and told 
him thathe had’ been arrested. While the 
witness was weighing the offerings, an old 

"man eame and called the accused and took 
him away. The old man had a bundle 
wrapped in cloth in his own hand, The 
second witness says that he saw the accussd 
and another’ man in the street and the 
other mah hada bundle ‘in his hand and: 

told the accused “hold this for a few 

minutes as I have to answer a call of nature.” 

Within five minutes the aecused was arrest- 
ed. It is not contested that the accused 
was found in possession of a-bundle con- 
taining articles. The story now set up by 

the accused was not put before the Police 


at the time of the arrest and in the cross» . 


examination of the prosecution witnesses the 


. ease forthe defence was not put to them 
. taken in thecase of Ahmed Hossein v. Queen- ` 


in the way in which it has now been attempt- 
ed to be put. We think that the , story 
‘set up on behalf of the accused was an 
after-thought. In his statement the accused 
‘named only one person by the name of 
Elahi who saw the appellant going with 
an old nian; but this man Elahi was: not: 
examined and two other persons were.pro- 
duced to support the defence story. ln 


‘these circumstances tehave no hesitation ih 


= 


had engaged Idu - to decoy the ' 


- 
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holding that the appellant has failed to 
prove his case, and that, he being found in 
possession ofthe articles is liable to be con- 
victed under the Arms Act. 

“Then it is urged that the sort of posses- 
sion found is not inconsistent with the 
innocence of the accused. The possession 
found by the lower Court is that the 


. accused was arrested with a bundle con- 


taining those articles. He was employed 
on board a sea-going vessel and hadshortly 
‘before the occurrence come to the town. 
The weapon .found is of foreign make 
which is not ordinarily to be found in the 
city. Taking these and other circumstances 
into consideration the learned Magistrate 
found that the appellant was possessing 
those articles with a guilty knowledge and 
we think that he has been rightly convicted. 
The appeal fails and is dismissed. ç 
AN. A. C Appeal dismissed. 


LAHORE HIGH COURT. 
ORIMINAL Revision PErITIOK No. 884 
or 1927. 
August 10, 1927. 
Present:—Mr, Justice Broadway. 
TEJA SINGH—Aoco0USED—PETITIONER 
versus A 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 522— 
Offence not attended by criminal force—Order for 
restoration of property, legality of. ] 
“An order under s. 529 of the Oriminal Procedure 
Gode can be made only when the offence in respect 
of which the accused is convicted was attended by 
eriminal force or show of force or by criminal intimida- 


tion. 
Ishan Chandra Kalla v. Dina Nath Badhak (1), 


Hari Chand v. Emperor (2), In re Batakala Potti- . 


avadu (3) and Churaman v. Ram Lal (4), followed. 
Petition, forrevision of the order of Dis- 
trict Magistrate, Sialkot, dated the 23rd 
March, 1927, modifying that of the Magis- 
trate Second Olass, Daska, dated the 10th 
February, 1927. 
Mr. M. L Puri, for the Petitioner. 
JUDGMENT.—Teja Singh, son of 
Jagat Singh, obstructed a certain lane by 
building a.wall across it. Proceedings 
were taken against him under e. 283 of the 
Indian Penal Code and he was convicted 
under that section and sentenced to pay a 
fine of Rs. 50. - He appealed to the District 
Magistrate who came to a clear finding that 
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the lane which had bééi obstructed had been 
dedicated to the public and was a public 
thoroughfare and that, therefore, the ob- 
struction of that lane by the building of 
the wall was an offence falling within the 
purview of s. 283 of the Indian Penal Code. 

It was further held, however, that Teja 
Singh had acted in a bona fide belief that he 
bad the rightto close the lane by building 
this wall and the learned District Magis- 
trate, therefore, reduced the punishment 
to a fineof Re. 1, or in default to one 
day’s simple imprisonment. He then pro- 
ceeded to make an order under s. 522 of the 
Oriminal Procedure Code directing Teja 
Singh to demolish the wall within one 
month from the date of the judgment. 

Teja Singh moved this Court under s. 439 | 
of the Criminal Procedure Code’ and the 
learned Judge in Chambers before whom 
this petition first came up fpr hearing, 
while upholding the conviction and sentence 


. under a. 283 of the Indian Penal Oode, 


issued notice. in connection with the order 
passed under s. 522 of the Criminal Proce- 
dure Code. pom 
It has been contended beforeme by: Mr. 
Mukand Lal Puri that in the absence of 
any finding that any criminal force had 
been used by Teja Singh, the -order: under 
g. 522 of the Criminal Procedure Code was 
without jurisdiction and “bad: in law. He 
has placed reliance principally ón Ishan 
Chandra Kalla v. Dina Nath Badhak (l), 
Hari Chand v. Emperor (2), In re Batakala 
Pottiavadu (3) and Chwroman, v. Ram Lal (4). 


-- A reference to s. 522 appears to-me to sup- 


port the contention advanced by the learn- 
ed Counsel. There is no finding by the 
District Magistrate that any force. was 
used by Teja Singh and, therefore, it 
seems to me that tha order passed under 
s. 522 of the Oriminal Procedure Oode was 
without jurisdiction, I, therefore, set ‘it 
aside. < qM. 
A. N. A. Order set aside. 

o 97 C. 174; 40. W. N. 307; 14 Ind. Dec. (N, 5.) 
(2) 51 Ind. Cas. 472; 16 P. R. 1919 Or; 20 Cr. Lid, 


(3) 26 M. 49; 2 Weir 675; 12 M. L. J. 447, 
(4) 25 A, 341; A. W. N. (1903) 59. 


`- out above, proceeded ab follows): 
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PATNA HIGH COURT. 
“CRIMINAL Revision No. 5l or 1927, 
February 16, 1927. 

$ Present: —Mr. Justice Adami and 
: Mr. Justice Seroope. e 
REKHA RAI—Accusep —Pziir INER C 
versus 


à EMPEROR—ResronnenT. 

"Penal Code (Act XLV of 1860), ss. 
Kidnapping—Completion . of 
fact—Abetment. 

L enticed a girl to come out of a gachhi to the 
road and then to-a molor: car which the accused 
had brought to kidnap her and in which the. accused 
was sitting, and the accused drove away with her: 

Held, that the offence of kidnapping was com- 
pleted only by the petitioner driving her cfi in the 
car and the accused’ was guilty.ofan offence under 
8,366 of the Penal Code. |p. 436, col. 2.] 

"Whether ‘kidnapping is complete or rot it is a 

uestion of fact and must be decided’ upon 
the particular evidence of’ each ‘particular case. 
‘Where the finding is that a person took part in 
the actual removal of the girl immediately after she 
was taken‘ out of the house of her guardian, his con- 
viction únder s, 868 read with s. 114 
[ibid.] 

Criminal revision from.a.decision of the 
Sessions Judge, Muzaffarpur, dated the 4th 


Decmber, 1926, affirming that of the. Assist- 


. 868— 
ngene Question of 


iB correct, 


.ant Sessions Judge, Motihari, dated the. 


. Ist October, 1926, 

FAOTS.—A girl Kailasa aged about 
eleven years went out with some other 
girls. to a gachhito gather mahua fruits. 
The girl went out with her sister to another . 
gachht. :One: Latu Dusadh came to the girl 
and took her.alone - to another place tell- 
ing her that she could get good fruit 
there. 
2 motor car brought by the. present peti- 
tioner was standing. Thé girl was foiced 
intothe car and the petitioner drove her . 
‘away. The giilscries attracted notice and: . 
‘she was taken tothe Police Station. The 
petitioner was charged and convicted under 
B. 366, Penal Code, and this convietion by ` 
the trial Court was upheld by the Sessions 
Judge. 


Messrs. S. P, Varma. and Bhagwan Prasad, 


_ dor the Petitioner. 
JUDGMENT. 

Adami, J.—(After stating the facts set 
‘Before us 
it is argued that the offence of kidrspping 
is nota continuing offence and that the 
offence was complete when the girl was 
enticed out of the gachhi and taken to the 
motorcar. -It is urged that the petitioner 
in fact committed no offence. Mr. Varma, 


pn behalf of the pakone relies on the 403. 


RE RAI ?. plPEROR, 


He then took her to a place: where . 


[104 1. O. 1927]. 


. cases of . Rakhal Nikari v. Queen- Empics. 
(1) and Nemati Chattoraj v. Queen: Empress 
(2. Hehas also called’ cur attention to 
Nanhak Sao v. Emperor (3). In the first of 
these cages it was laid down that the offence 
.of kidnapping a person is complete when 


such person hasactually been taken out of the: 


custody of thelawful guardian. In thatcase a 
girl was enticed away from her parents’ houte 
to the house ọf a prostitute and in the house 
of the prcstitute the accused met her and 
cohabited with her. It was held that the 
‘accused was not shown by any evidence 10 
have done anything before the offence was 
completed, and, therefore, he could not be 
said to have abetted the offence." In the 
second case it was held that the offence “of 
kidnapping is not an offence continuing EO 
long 8s the person kidnapped is kept out 
of guardianship. Rampini, J.,in that case 
held that kidnapping under s. 363 is not 
necessarily or in all cases complete as. eoon 
as the minor is removed from the house of 
the guardian; whether the act of kidnapping 
is complete is a question of fact to be deter- 
mined according to the circumstances of 
each case, There too the girl kidnapped 
was taken from her husband's house to 
another house and. was kept there 
for two days and then taken to an- 
other house where sie was kept for 
twenty days. After that she was taken 
to the house of the accused in the case, 
Those two cases’ are clearly very different 
in theis circumstances from the prescnt 
case, 

In the.case.of this Court it was held that 


whether the kidnapping is complete or not . 


it is a question of fact and must in. each 
„case be decided upon the ‘particular evi- 
dence of -each particular case. Where the 
finding is that the accused took part in 
the aciual removal.of the girl immediately 
after she. was taken out of the house of her 
guardian, his conviction under s, 363 read. 
with s. 114 is correct, 


Now what happened i in this case was that ` 
, Latu Dusadh enticed the girl to come iout 
` of the gachhi to the road and then to the 


motor car in which the present petitioner . 


was-sitting. is not a.case of enticing the 
little.girl out of her perents Bouse ‘but -of 


(D 20. W. N. 


M 
o. f. 1081; 4 O, WEN. 645; 14 Ind, Deo. (N...) 
Mo 95 Ind. Cas, 302;.7 P. L. T:- 812; (1999). Pat. 156: . 


27 Or, L, J. 192, 5 Pai, 536; A. 


R. 1026 Fat, 


BHANEAM LAR v; ÉMPEROR; 
. sion to speci fij objéctionable 


487 
words in charge under 8. 
504, Penal Code—Mere irregularity—Ingulting Police 


" Officer—Offence. . 


There is nothing illegal or irregular. in.a Magis- 
trate taking cognizance of a non-cognizable offence 


might kidnap her and Latu was only em- on areport in writing made by'a Policé Officer 
ployed’ in order to enable the petitioner to. ru examining such offloer on oath. [p. 438;«cole: 


Scroops, J.—1 agree. 
- ANA C t 
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. LAHORE HIGH COURT. | 
OgimInaL REVISTON- Petition No: 6306 
NU Tr ELE S 
2o. . Jüly 16,1997.) 
© Present :—Mr. Justice Tok Chand. 


SHANKAR LAL—Accusgd —PBrIrioNER ' 


f Lx versus E 

E E EMPFROR--HusPoNDEAT: 

riminal Procedure Cole (Act V o '-1898), às. 1 
200, 587 Penal. Code (Act: GET o $ 1862) E: 50h 


-' Cognizance by Magistrate, of ' non-cognizab ë 
n ince oy rate, of ' non-copnizable.case, on 
report in writing of Police Officer, legality of—Omis- 


- 


- Order modified.” 


Public Prosecutor v. Ratnavelu Chetty (4) and Empé- 


. ror v. Ghulam Hussain (5), followed. 


Dilan Singh v. Emperor (3); distinguished. 
- King:Emperor v. Sada (1), considered. ; 
Ta à case under s: 501, Indian ` Penal Code, the 
failure of the Magistrate to specifically mention thè 
objectionable , words’ in the chargé does not vitiate 
the trial where ‘the accused has not in any way béen 
prejudiced by such omission. [p. 438, col. 2.] 
" Where the'accused used the expression: pehle munh 
se bakko, towards “a Police Officer who had ,been 
ordered by the District authorities to serve notices 


* upon the shop keepers of a certain bazar, and who 


attempted to sérve a notice on the accused: 

Held; thatthe use of the ‘expression was inten- 
tionaily insulting and likely to. provoke a breach. of 
the peace and the accused was consequently guilty 
-of an offence under s. 504, Indian Pènal Code. -[p. 440, 
coli 1] <. NOMEN "OVE 
' Petition for revision: ofan order of tle 
Sessions: Judge, Delhi, dated. the ,16tn 
March 1927, modifying. that of the. Magis- 
trate, First Olass; Delhi, dated: the 2nd Feb- ' 
ruary 1927. y - í < 

Mr. Duns. Chand, for the Petitioner. .. — 

Më. Des Raj Sawhney, R, B, for-the Res- 
pondent. ` 


. SUDGMENT.—The petitionêr Shan- 


.only. Lm . 

The petitioner has preferred s petition 
“for Yevision to this Court, and the case has 
. been fully argued by Mr. Duni Chad cn 
his behalf and Mr. Sawhney for the Orown 


- Mr. Duni Chand has assdiléd the judgment 


of the learned Sessions Judge. on three 
grounds. Firstly, he contends, that the 
offence under s: 504 is a non-cognizablé one 
and that proceedings’ under it could only 
have been initiated‘on a formal complaint 
filed'by Head Constablé Mohammad Amin 
who is the -person allegéd to have been 
* intentionally insulted with intent ‘to pro- 


-voke breach of the peace?! He argues that 


asin thé present case’ there was. no’ sudh 
‘complaint, the entire’ proceedings were. 


"438. 


illegal,i!not void ab inilio, and. for this 
reason, as well as because of the further 
fact,that the complainant was not examin- 


ed in accordance with the provisions of 
8. 200, Criminal Procedure Code, the con- 


viction must be set aside. Secondly, it is 
urged, that the insulting words which the 
petitioner is alleged to have used and 
“which are the foundation of the charge 
unders. 504 ought to have been specifically 
mentioned in the charge sheet and that this 
not having been done, the proceedings were 
materially irregular. Thirdly, it is argued; 
that the evidence for the prosecution does 
not support the finding of the learned Ses- 
sions Judge as to the abusive language 
alleged to have been used. 

In support of the first contention Mr. 
Duni Chand has relied upon a Full Bench 
decision of the Bombay High Court report- 
ed as King-Emperor v. Sada (1) and a Divi- 


sion Bench judgment of the Madras Court > 


In ve Perumal Naick (2). He has also in- 
vited myattention to Dilan Singh v. Em- 
peror (3). The last of these rulings, how- 
ever, does not:support the contention of 
the learned Counsel. Inthat case it was 
held that a conviction by the Court of Ses- 
sions cannot beset aside on revision simply 
on the ground that there is a defect in the 
: intiation of the proceedings in the com- 
mitment Court er some irregularity.in the 
commitment proceedings. It was specifically 
ruled thats. 537 of the Code of Oriminal 
Procedure would cure such a defect. Ac- 
cording to this ruling, therefore, even. if 
. there was any technical defect in the initia- 
, tion ofthe proceedings against the peti- 
tioner, such a defect would not vitiate the 
entire proceedings but would be cured by s. 
537, Oriminal Procedure Code. The second 
ruling In re Perumal Naick (2) no doubt 
supports the learned Counsel's contention ; 
but this ruling was considered and speci- 
fically. overruled by the Madras Court in 
the full Bench decision Public Prosecutor 
y. Ratnavelu Chetty (4). In that case the 
.. Full Bench ruled that by virtue of ‘ss. 190 
(i) (b) and 200 of the. Criminal Procedure 
Code, Magistrates mentioned in s.190 are 
entitled to take cognizance of non-cogniz- 


1) 26 B. 150; 3 Bom. L. R. 586. 

9)90 Ind. Cas. 398; (1925) M.W. N. 317; A.I. R 
1925 Mad. 672; 22 L. W. 209; 26 Cx. L. J. 1550. 

(3) 17 Ind. Gas. 570; 40 O. 360; 13-Cr. L. J. 826. 

(4) 96 Ind, Cas. 983; 49 M. 525; A. I. R. 1926 Mad. 
865; 27 Or. L. J. 1031; (1927) M. W, N, 43; 25 L. W. 
218; 52 M. L, J. 210 (F. BJ). 
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able offences upon a report made in writ- 
ing by & Police Officer without examining: 
the offieer upon oath. The question was 
considered at considerable length in that 
decision and after a review of the author- 
ities the learned Judges held that in non- 
cognizable offence a report in writing bya 
Police Officer was sufficient: for the initia- 
tion of proceedings by a Magistrate. The 
Bombay Full Bench decision in King,Em- 
deror v. Sada (1) was discussed and was. 
found not to lay down any rule contrary.to 
what was laid down bythe Madras Court. 
The view taken by the Madras Court is 
substantially supported by a Division. 
Bench decision of this Court reported as. 
Emperor v.Ghulam Hussain (5) where the 


' learned Chief Justice, and LeRossignol, J., 


after considering the definition of '"'com- 
plaint” as given in s. 4 (h) of the Code of 
Oriminal Procedure and the provisions of 
s. 190, held that there was nothing illegal 
or irregular in a Magistrate taking cog- 
nizance of a non-cognizable offence on a 
report in writing made by a Police Officer. 
Having regard to these authorities which 
have my respectful concurrence, I am of 
opinion that thereis no force in the first 
point raised by the learned Counsel and his 
Sanus in this behalf mus therefore, 
ail. 

The second question to be decided is 
whether there is any defect in the frame of 
the charge which would vitiate the convic- 
tion. On this point again, I am umable to 
agree with the learned Counsel for the peti- 
tioner. The Head Constable Muhammad 
Amin was examined on oath as a witness at 
the trial and in his statement he has given 
in detail the alleged abusive language to 
which he took exception. These words 
were also mentioned in the report of the 
Police on which the proceedings were started 
by the Magistrate. , The accused was, there- 
fore, perfectly aware of the words complain- 
edof, for using which he was being tried. 
The failure of the Magistrate to specifically 
mention the objectionable words in the 
charge has, therefore, caused no prejudice 
to the petitioner. It is conceded that he 
was not taken by surprise in his defence 
and there is no reason to suppose that he 
was in any way misled by this technical de- 
fect in the frame of the charge. 1, therefore, 
find no substance in the second contention 
and accordingly overrule it. 

(5) 82 Ind. Cas. 753; 1 Lah. Cas.16;25 Cr. L, 


1361; 6 Lah. L. J. 606; A. I. R, 1925 Lah. 237, . 


WOK O. 2887] 5.” atrawta tan BAANG, 


C Coming now io the mèntë of the’ cage 
' we find that. P..W. No. 1, Muhammad 


Amin, Head Constable, states that shortly 
` before the Ramlila which wasto be celebrat- ' 


ed sometime in October 1925, he was given 


printed notices (Ex. P.-A.) and ordered to, 


Serve them on all shopkeepers in the 
Ohandni Chauk and occupying balakhanas 
abutting the Ohauk. Afterserving thenotices 
on warious persons he went to the shop of 
the petitioner called the Delhi Swadeshi 
Stores, Limited, and presented a copy of the 
notice to him and asked him to receive it 
and give an acknowledgment. On this the 
petitioner replied “ pehle munh se’ bakko 
kiya hai.” .The witness replied. that the 
‘notice was being distributed under the 
orders of the Deputy Commissioner. The 
petitionér enquired whether the. notice was 
addressed to the shopkeepers in general or 
. to him in partieular. On the witness say- 
'. ing that the orders were to serve the notices’ 
on all shopkeepers, the petitioner refused to 


“sign the notice and added rudely tum jaise. 
. Police.ke kutton ne Hindustan ko tabah kar’ 


. rakka hai. On this the witness moved oft. 


This incident is alleged to have occurred at- 


‘about.l or 2 p.m, The.Héad Constable: 
made a report to his superior. officers ‘at 5 
.-*.M.(Ex. P. B). To corroborate the state- 
ment of P. W, No, 1, Muhammad Amin the 
prosecution produced P. W. No. 2, Kanhaya 
Singh Constable who had accompanied Mu- 
hammad Amin to the shop. of the petitioner.. 
This witness states that when Muhammad 
;Àmin presented a copy of the printed notice 
. to the petitioner and asked for his signa- 
“ture, the latter said munh sebakko on which 
Muhammad Amin replied that the notice 
`- was one passed by the District Magistrate 
." and that he had bsen ordered to serve 
-  itonshopkeepera. The accused then said 
. that there was no notice addressed to 
his shop and declined to take a copy of 
it, He added aisa aisa hukam Deputy Com- 
missioner ke bison ate rahte hain main, is 
pardastkhat nahin- karta. On this the 
witness and Muhammad Amin began to 
move off when ths accused shouted Hindu- 
stan ka twm logon ne.nas kar rakha “hai, 
Hearing, this, Kanhaya Singh says, he and 
P; W. No. 1 returned to kotwali.,. i ' 


‘No. 2 does not corroborate the first witness 


with: regard to the .use,of the highly. 


objectionable and offensive words “Police 


` ke kutton nw” which the first witness states. 


the. petitigiaer used, The petitioner ih -hig 


* 


(x 2s 2 488: 
statement denied having used this exprese’ 
sion. After carefully considering the mate- 
ter, Jam of opinion, that on, the materials 
on the record it will be unsafe to hold 
that thisexpression was used by the peti- 
tioner. If such highly offensive and pro- 
voeative language: was used by the peti“ 
tioner, I cannot believe that it‘would have 
escaped the notice of P, W. No, 2 Kanhaya , 
Singh who himself is- Police Constable 
and who would have been greatly offended 
by being- called Police ka kutta, It seems 
to me that due weight hagnot been given 
to this aspect of the matter by the Courts, 


‘below: I, therefore, do; not find it estab- 


lished that this expression was used by the 
petitioner. a ) 


`- It remains, however, to see under what 


circumstances the petitioner used the other 
expression “pahle munh.si bakko” towards 


.P.W. No.l, In his statement the petitioner. 
States that hedid not talk disparagingly ` 


ofthe District Magistrate or of the Police ^ - 
but that when P. W. No. L presented the © 


. notice to him and said that the order was 


one of the Distriet Magistrate, he replied 
that he would not sign it till such time as 


the order was specifically addressed to him. .' ^ 
-On this.P. W. No. 1. addressed him rudely 


and he replied in the. same tone. In. his i 
defence the petitioner produced two witnea- 


Bes who state that P. W. No. lfirst used °° 
the following expression towards’ the peti- ^ 


tioner; Congress walon ke damagh se garmi 
abhi nahin nikli hat, on, which the peti- 
tioner told him not to do bakwas and to go - 
away. : It is significant that though Muham- 
mad Amin and Kanhaya Singh were cross- : 
examined at considerable length ‘on behalf ` 
of ,the defence, no question was put to 
them fo ascertain if P. W. No. 1 had used . 
this objectionable expression towards. the.’ 
Congress workers. In these circumstances. 
lageée with the Courts below in rejecting 
the defence evidence and in holding -that. 
it is not proved that the Police Cogstables 


first rudely addressed the petitioner. On . '. 
the-record it seems to me to be: fully . 


established that the petitioner without any 
justification first used ‘the offensive expres- 
sion pahle munh se bakko towards P. W, 


i “No, 1. /Theré can be no manner of doubt : 
It ‘will be seen that this witness P. W. - 


that theuse of such an expression ` towards 
a Police Official who has been instructed -By 


-the District authorities to serve anoticeupon ` 

shopkeepers. in the bazar was intentionally 
“insulting and was such .as was likely fa 
. provoke g breach of the publia peace, Ii 


/ 
"n 


1 
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j 


fox 
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ye 


¢ 


en! 
^. gireumstances would hot necessarily amount. 


_*... . foundation. for the, suggestion that. the ' 
petitioner. was ignorant at the time that the. 


i 


| 


5 


MO 


-fs obvious that à person- using ‘sich an: 
qoia’ -expression without any justification brings: 


‘himself ‘within the purview of s, 504, 
Indian Penal Code. d 


“Mr. Duni Chand. for the’ petitioner has 


l argued that P. W. 1, Muhammad Amin, was 
: ot if uniform at the time of the oteurrence: 


and that the use of such expression in such: 


“to an- offence under 8. 504. There is 
however, no doubt that the petitioner at: 
the, time of the occurrence was fully aware 


3 that P.W. No. 1, Muhammad Amin, was, 


a Police Official. He had gone to serve a 


, notice which. had been issued by the Dis- 


.trict.:authorities to maintain. peace and. 
order during the Ramlila celebrations | and: 
he. Wasaccompanied by P. W. No. 2, Kan- 
haya Singh Constable, who: was admitted-: 
ly ‘in. uniform. There is,” therefore, no 


Persons who, had come to serve the notice 
were'Police Constables. ' ' : 


, Pn re RANGA SWAMI KANDA PILLAY: . 


.1ó enhancement. 


[104 L ©, 1987]. 


(b)—Enhaneement of senience—Conviction for cause 
ing hurt with dangerous weapon—-Alteration wn appeal 
to simple hürt—Séntencé nidintained, whether amounts 
- It is mob open toan Appellate Court, when setting 
aside tha conviction of one of two or more offences; 
to.confirm the sentence. imposed by the trial Court, 
the reason being that when a single sentence 16 
‘awarded for two offences, part of it must be déemed 
to have been incurred for the one offence and part 
for the other, so thet to maintain the whole sentence 


for only one of the offences amounts to such an en- 


hancement as is prohibited by s. 423 (1) (0), Crimfyial | 


Procedure Code. |; >> ks 

Th applying that portion of s, 423 (1) (b), Criminal 
Procedure Code, which allows an Appellate Court to 
alter the finding maintaining the sentence but not 
so as to enhance the same, the test of enhancement 
iust be found not among the technicalities of penal 
definition,. but by. answering the broad question 
whether the, Appellaté Court has inflicted punish- 
ment more severe than that, originally awarded. 


But when an Appellate Court, adopting the view 
taken by the Original Court as to the act: committed 
by the accused and only differing from it in its appli- 
cation of the law, alters a finding from a-graver toa 
less grave offence, and maintains the same sentence 


as that of the trial Oourt, neither the letternor the ' 
spirit of s. 423, Criminal Procedure Code, is violated - 


:‘.J,.therefore, maintain the-conviction but | 
 having.regard to my. finding ‘that the. 
. prosecution have failed to establish that: 


80 asto constitute it ari enħancement of punishment, 


“ Where a conviction for 2 month's rigorous imprison- 


.the' petitioner used the more offensive ex- 


. pression tum. jaise Police ke Kutton ne, I 


E .;... find him guilty of having used the words. 


pahle smunh se bakko. I think that the fine . 


Rs. 500 imposed by the learned Sessions 
Judge is excessive. In my judgmenta fine , 
of.R& :50 would be sufficient in a case, 


like this. I aceordingly aecept the petition : 


‘for revision to this extent as to reduce 
‘the amount of: finefrom Rs. 500 to Rs. 50. 
In all ‘other respects the petition is rejected. 
It appears -from the.record that the full- 
amount.of Rs, 500 hasbeen paid. so I direct. 


ANE that Rg.450 out of it be refunded to` the- 


petitioner.. 
TAN, AÒ > 


— 
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|. . MADRAS HIGH COURT. 
ORIMINAL -REVvISION Case No. 306 or 1926.. : 


.. (CRIMINAL. REVISION PETITION No. 270 
|^ A op 1926.) A 


gh e Ros "October. 20,1920. 


- "Present: —Mr;-Justice Curgenven. 


inré RANGA SWAMI KANDA PILLAI" 


‘AcousED No. 1—PETiTIONER, 


| 4 : Criminal Procedure Code (Act V of: 1808), s. 428 (1) 


. Sentence reduced, . 


mentof an accused person. for voluntarily causing 


hurt with a dangerous weapon under 6. 324, Indian . 


Penal Code was altered; in appeal into one for simple 
burt under s. 323 but the sentence was maintained: 

. Held, that the omission to reduce the sentence did 
not amount toan enhancement of sentence. 


- Petition under ss. 435, and. 439. of the 


Code of Criminal Procedure, 1898, praying 


the High Court to revise the judgment of 
the Court of the Joint Magistrate of Nega- 
patam in Criminal Appeal No. 14 of 1926 
preferred against that of the Stationary 
Second Class Magistrate, Negapatam, in 
C.-C. No. 595 of 1925. . |: 

Messrs. V. L. Ethiraj and A. S. Sivaka- 
minathan, for the Petitioner. i 

The Public Prosecutor, for the Crown. 


ORDER.—In this case the petitioner 


was convicted of voluntarily causing. hurt ' 


with a dangerous weapon, under.s. 324; 


`> Indian Penal Code, and was sentenced . to 


rigorousimprisonment fortwo months. In 
appeal the convietion was altered into one 
under s. 323, Indian Penal Code, but tlie 


. sentence was maintained. -It is contended 


that, having altered the finding from a 
more toa less grave offence,tho Appellate 


~ Court should .have reduced the sentence 


and that the. omission to do B0 


having enhanced it. 


;amounts to 
| Merle 
_ It is well enough settled (see Paramasiva 


POLI C. 1927] 


Pillai v. Emperor (1), In ve Ramanujam 


Pillai (2), In re Somasundaram Pillai (3), 
In re Prola Narasimham (4) and Emperor . 


v. Varadan (5),] that it is not open to an Ap- 
‘pellate Court, when.setting aside. the con- 
viction of one of two or more offences, to con- 
firmthe sentence imposed by the trial Court. 

The reason is that when (to take the simplest 
` cage) a single sentence is awarded for two 
offengss part of it must be deémed to ‘have’ 
been. incurred for the one offence and part 
for the other, so that to maintain the whole 
sentence for only one of the offences amounts’ 
- to such an enhancement: as is prohibited: by 
s. 423 (1) (b), Criminal Procedure Code. 


MIRAN BAKHSH:9, BMPHROR. +. 


Such cases present no análogy to a case. 


like the presént, nor has my attention beén 
‘drawn tò any reported decisions upon ihe 
point, 


Spésking: generally, an Appellate, Court 
&ltérs a finding, from a graver to.a less 
grave offence for one or other of two réasons, 
either because it rejects certain ` "évidencé 
accepted by thelower Court -or because it 
applies the law differently to the same facts. 
An example of the former class of cáses 
would be the reduction of robbery to. theft 
by rejecting. evidéncé: of violence: 
ampleof thelatter would be the conversion of 
a finding from theft in a building to simple 
theft by putting a different on struction upon 
the word ‘building’ or its qualifying wordsin 
g. 380, Indian Penal Code. 
énée between these two classes’. of cases i8 
. this; that whereas in thé one the Appellate 
Qourt finds that the act which the actuséd 
` committed wasin substanée and in fact less 
, grave than that imputed to him by the trial 
Oourt, in the other class, the Courts’ are’ at 
one as to the actcommitted and only differ 
.às.to the applicatio of the law. The former 
‘class of | ‘cases, I refrain from discussing, 
because - the case now in point élearly bė- 
longe tothe latter. The accused caused the 
injuries with a stick and although nothing 
was known of the dimensions or other quali- 
ties of the stick (excépt perhaps what could 


` De gathéred from the nature of the injuries)’ 


‘the Stationary Süb-Magistráte assumed 


without any discussion that it was á dan- 


_ gerous weapon. The Joint Magistrate very 


` properly held that stick is not prima facie 


(1) 30 M. 48; 1 M. L. T. Ne eur Dee 
p12) 2 Weir un < 

3) 3 M. L. T. 312; 7 Or.L. J. 361 

4) 11 Ind. Cas. 798; (1911) 2 M. W. N. 97; 10 M. L. 
T, 115; 12-Or. L. J. 454. 
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An ex- 


Now the differ- 


(5) 7 Ind. Cas. 415; 8 M. L, T. 117; 1 Or. Li, J. 483. < 


. 


44l 


à dangerotis Wéüpoti, ,and altered: the: finding’ 
The two Courts were at one as tó thà facta. 

lt appears to me that in àpplying that 
portion ofs. 423 (1) (b), Criminal Procedure 
Code which allows an Appellate Court to 
alter the’ finding: maintaining the séntégce 
but not so'àe tö enhancé the same, the test 
of enhancement must be found not among 
the technicalities of penal definition but 
by answering the broad question: 

“For this man's offence has:the. Appellate 
Court inflieted punishment more severe 


“than that originally awarded ?"- 


It may be open to argument whether in 
regard to my first class of cases, this ques- 
tion could be answered in the negative if 
the séntence were maintained. Using the 
same illustration it is to be supposed that, 


. if the.trial Courtitself had found not rob- 


bery but only theft proved, it would have ` 
imposed a lighter sentence, .so that ; the 
effect of its error; assuming that the Ap- 
pellate Court maintains the’ sentence, will 
be that the accused receives a heavier 
punishment than he would otherwise have 
received. But where, as in the present 
instance the Appellate Court adopts the 
view taken by the original Court’ as to the 
act committed by the accused and only 
differs from it in its application of the law, 
neither the letter nor the spirit.of s. 423; 
Criminal Procedure Code, seems to me to be 
broken by maintaining the sentence. There 
has been no enhancement, , . 

The Criminal Revision Petition i is, there- 
fore, dismissed. 


y. N. V. Petition demin, 
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LAHORE HIGH COURT.. 
CRIMINAL REVISION PETITION No: 1038. 
oF 1927. 
July 30; 1927. 
Present:—Mr. J ustice Tek Chand. 
MIRAN BARNS Mee bana 
versus 
EMPEROR— RESPONDENT. 


Public Gambling Act (IIT of 1867), ss. 9, 4—Joint 
trial of offences under both sections, legality of—Sear ch 


‘warrant defective— Legality of: conviction. 


The trial of a person under s. 3 of the Public 
Gainbling Act along with a number of other persons 
who were found in the alleged gaming House charged 
under s:4 of the Act is not illegal . 442, col. 1.] 

Bhana Mal.v. Emperor (t) and K ilinda Ram v 
Emperor (2), followed. 

The only effect of a search being illegal on 
account of defects in njih warrant is that | no presump-= 


dam 
" Mon ‘sucht as arises under s. 6 of the ‘Act can ‘be-made 
$ de ot the prosecution. [p. 442, c01.2.] .. 

A conviction under s. 3 of the Public Gambling Act 
which: is based on, legal evidence cannot, therefore, be 
set aside merely because there were defects in tlie 
Search warrant: [p. 443, col. 1.) ` E 

Hargobind v. Emperor (3), Emperor v. Abdus Samad 
(4) &nd Ali Ahmad Khan v. Emperor (3), followed. 

Raja Ram v. Emperor (6), distinguished. : 

'. Petition for revision ofan order of the 
Sessions Judge, Ferozapore, dated the 13th 
' June, 1927, affirming that of the Magistrate, 
- First Class, Ferozepore, dated the 31st May, 
927. . . 
: Mr. M. A. Ghani, for the Petitioner. . 
“Mr. R. C. Soni, for the Respondent. 
JUDGMENT.—The petitioner Miran 
Bakhsh Kamboh of Ferozepore City has 
been convicted under s. 3 of the Public 
Gambling Act for being the owner and 
-occupier of: a house used a-a common 
gaming house, and sentenced to three 
months' rigorous imprisonment. He has 
fled a petition for revision, and various 
grounds have .been urged on his behalf, 
In the firat place it is contended that the 
: trial of the petitioner under s. 3 along with 
' g number of other persons (who were found 
. inthe alleged gaming house) under s. 4 
was illegal. The law on the point has 
been authoritatively leid down by a Divi- 
sion Bench of the Chief Court in Bhana 


Mal v. Emperor (1) which has been follow-- 


ed by the High Court in Khilinda Ram v. 
Emperor (2). I find no force in this con- 
tention and overrule it. EE NER 
- Secondly, it is contended that it has not 
been established that the house in question 
wasa common gaming hcuse within the 
definition of that expression as given in 
‘the Public Gambling Act. Boththe Courts 
below, however, have found as a fact that 
the petitioner was keeping this house as a 
gaming’ house for the purpose of making 
profit or gain and that instruments of 
gaming were kept and found in the house, 
- This iga finding of fact and, there being 
evidence on the record in support of it, I 
do not feel justified in interfering with it 
on revision. . - 
The third ground taken is, that the 
warrant issued for the search of the house 
was defective inasmuch as the name of the 
occupier given in the warrant was Miran 
Bakhsh caste Daula whereas the petitioner 
is Miran Bakhsh caste Kamboh and that it 


.-(1) 49 Ind. Cas. 779; 6 P. -R. 1919 €r.; 20:0r.- L. J. 
219; 49 P. L. R. 1919; 9 P. W. R. 1919 Cr. 


r I, R. 1922 Lah, 458, 


"MIRAN.BAKESH-U,EMPEBOR: — 


(2) 68 Ind. Cas. 845; 3 Lah, 359; 23 Cr. L, J, 621; A. - | 
< i | R, 1924 All. 214; 25 Cr, L, J. 967, 
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_ has been found that there is another person 


living in the same neighbourhood who is 


Daula by caste and who answers thedescrip-" 
tion as given in the warrant, The learned ^ 


Sessions Judge has remarked that this was 
a mere clerical mistake and that.there can 
be no doubt that the warrant was really 
meant for the petitioner as is clear from the 
boundaries given in the plan which was 
attached to the warrant. The plan,show- 
ever, is not signed by the Superintendent 


of Police who issued the warrant and seems ` 


to have been prepared by L. Diwan. Chand: 
Inspector-who alone has signed it. I can: 
not, therefore, accept the view that the 
planis a part of the warrant and that the two 


“taken together must be considered to con-. 


tain sufficient particulars as to identify the 


person whose premises were {to be search. . 


ed. I must, therefore, hold that the warrant 


under which fhe search was effected was.. 
‘defective, and, indeed, ‘Mr. Soni for the .. 
Crown has practically conceded that this is. 


80. . 

The main 

in view of the fact that the warrant under 

- which the search was effected was defective 
and did not contain all the necessary parti- 

culars as required by law, the conviction of 


the petitioner is illegal. After hearing’ 


Mr. Ghani for the petitioner and Mr. Soni 
for the’ Crown, I am of opinion, that the peti- 
tioner's contention on this point must fail. 
Granting that the search of the petitioner's 
house was illegal, this cireumstance alone 
will not be sufficient to quash the convic- 
tion. The effect ofsearch being illegal is 
that no presumption such as arises under. 
“gs. 6 of the Act can ba made in favour of the 
prosecution. If there is sufficient legal 
evidence on the record to establish that the 
house: was a gaming house and the peti- 
tioner was occupying it within the meaning 
of that expression as-used in the Act, the 
conviction will not be set aside , merely 
because of the irregularities in the search 
warrant. The law on this point has 
been clearly laid. down in  Hargobind 
v; Emperor .(89) and Emperor v. Abdus. 
Samad (4), both of which are cases 
under the Public Gambling Act and in 
Ali Ahmad Khan v. Emperor (5), which is 


a cage under the Excise Act in which a 


- (3) 17 Ind. Cas. 576; 35 A. 1;-10 A. L. J. 355; 13 Or. 
L. J. 832. í 
. (4) 28 A. 210; A. W. N. (1905) 257; 2 Or. L. J. 806. 


P H 


1 


question, however, is whether, . 


E 


(5) 81 Ind. Cas, 615; 46 A. 86; 21 A. L. J. 858; A. I, 


[104 1, 0,1827]: - 
similar point arose. I, therefore, hold ..that 
the irregularities and defects in the warrant. 
did not vitiate the conviction. Mr..Ghani 
has cited a Single Bench-judgment of this 
Court reported as Raja Ram v. Emperor (6). 


- There were, however, several other illegal- ' 


ities committed in that case which vitiated 
the conviction, I do not think that the 
learned Judge who decided that case in- 
tenged to lay dewn that a conviction under 
s. 3 based upon legal evidence would be 
vitiated merely because-of the defects and 
irregularities in the warrant. . 

I, therefore, uphold the conviction. of thé 
< petitionor under 8. "30f the Act and, having 
‘regard to the evidence on the record and 

the facts as found by both the Courts below, 
I do not feel inclined to interefere with the 


sentence. The petition-.is, accordingly, 
dismissed. po S 
R; L. Petition dismissed. 
AN. Ao oo 0l DM . ; 
(6) 73 Ind. Cas. 521; 21 Or. -L. J. 633; 5 Lah-MJ. 
429; . R, 1924 Lah.247. pl p 
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‘CALCUTTA HIGH COURT. 
Criminau Revision No, 1260 or 1926. . 
22 .... April 8, 1927. 
. Preserit:—Mr. Justice Cuming and 
Mr. Justice Graham. 
‘RAKHAL DOLUI AND ANOTHER— 
f ACCUSED —PRTITIONERS ; 
oe ... versus 2 : 
MAKHAM LAL GHOSE-—COMPLAINANT:. 
|. —OPPOSITE PARTY, m 
Criminal Procedure Code (Act V of 1898), s. 145— 
Penal Code (Act XLV. of 1860), 5. 879—Charge for 
theft of crops—Previous order declaring complainant 
in possession, effect of—Accused, whether can prove 
actual possession —Question of title, relevancy of. > 
Per Cuming, J..(Graham, J. dubitante)— ; 

. An order under s..145 of the Criminal Procedure 
' Code is. only a piece ofevidence to be taken into 
consideration when the: question’ of possession arises 
. between the parties on a subsequent occasion and 
though it would go to show thatthe party in whose 
favour it was'passed was in possession on the date 
of the order,it is open to the other party to prove 
that, in spite of the order, he was actually in 
possession or regained possession..after the order. |p. 
443, col. 2; p. 444, col. 1. TN : i 

In a charge of theft of crops the question of title 
to the land is irrelevant. [p. 443, col. 1.] . 

Rule against an order of the Deputy: 
Magistrate, Alipore, dated the'6th of August, 
1926, he p f * . 


RAKHAL DOLUI 9. MARHAM LAL GHOSE, 


_ cannot 


nga IG Ads . 
| Sir Binode Ch; Mitter, Babus Bir Bhusan .' 
Dutt.and Durga Das. Ray, for the Peti- 
tioners. °° Í fo o etg 
-. Babu -Satindra Nath. Mukerji- for- the: - 
Crown: ^-^ ete 
Babus Basanta Kumar: Mukherji- send - 
Prem Ranjan :Roy Chowdhury, ior the 
Opposite Party; ^ > M va CONES 
: | JUDGMENT. "4t 
Cuming, J.—The facts of. the’ case on- 
which this Rule has been granted are these:. ' 
the petitioners were convicted unders, 143, . ~ 
Indian Penal Code, and s. 379, Indian’ Penal. 


“Code, and sentenced to ‘a fine of Rs. 100 in . 


default to three months’ rigorous imprison- 
ment under. 379. No separate sertencé 
was passed under s, 143; Indian’ Penal 
Code. : f 
The case against them was that on the 
Ist‘of November, 1925, they.cut and took - - 
away the: complainant's paddy. The defence 
was that the petitioners grew the paddy’ 


- and so cut it. 


Tbe.Magistrate found the complainant - 
-wasin possession and grew the paddy, : 
-Henee he convieted the petitioners asstated . 
above, On appeal the learned Additional. : 
Sessions Judge held that there had been 
certain proceedings under s. 145; Criminal . 


Procedure Code, and the result of those : >° 


proceedings was that on the 28th ofJanu- - 


.ary, 1925, the complainant was declared to 


be in possession and further that he would 


» remain in possession till -evicted in due - 
course of law. ‘Hence the learned Judge’: 


argued thatit was idle for the appellants - 

to produce evidence that they were in ac- 

tual possession, for even if it be so, they 

be anything but trespassers, 

Hence he held that the conviction -was' 
right. is 

If I understand the learned Judge rightly 


.what he held is that it is useless to go into 


the question: whether the accused were or: 
were notin possession on the day of the 
occurrence, because as trespassers they had 
no right to be there; and, therefore, they 
could be found guilty of stealing their own 
paddy even if they had grown it, The 
learned Judge has approached the case 


from an entirely wrong standpoint. We 


are notin the present case. concerned with 
the title of either party tothe land. What 
we are concerned with is who were in 
posseseion on the day of the occurrence with 
or without title and who grew the crops in 
question. The order under s.145 is only a 


piece of evidence to be taken into: con-- 


1 


D MC 


i Bide-Atlon in. détértiining. who. is in posses- 


“upon the point. 


sion. £t would go no doubt to show that the 


complainant was in possession on thé 28th 


January, 1925, thé date whén it was made, 


= But it is open to the accused to show that: 
5 in spite of. the order they Were actually 
Cam. ‘possession őr regained - possession after 


the order and that they grew the crops 
and: were in possession on the day of the 


} occurrence, 


The order of the learned Kdditiónal 


" Sessions Judge must béset aside and the 


appeal .ré-héard in the light of thésé 
observations. 

(Graham, J —With .gréàt. respeot: for 
-my learned brother's’ opinion à8 to the effect 


6f. the order under 4, 145, Oriminal Pro- 


I feel at present some doubt 
1 propose, therefore, to 
As . Monday and 


cedure Code, ` 


reserve’ my judgment. 


: Tuesday next will be holidays. I propose 
:- to deliver my judgmennt on ‘Wednesday 


next.]. 
Graham J «I have further considered 


. fhi&'Gase'znd spéaking for myself, I must 


confess that I feel considerable ‘doubt as to 


-tho éffect'of the order under s. 145, Criminal 


Protaduré ‘Code, and as to whéthér in'all 


thé circumstances’ the possession claimed . 


by the'aecused in this casé can be said fo 


yo Have been lawful possession, or possession 
itr which: thé Court could in any way recognise 


aga defence to fhe charges. As the order 
which: my. learned. brother proposes to make, 


“however, is to send the case back for re- 


hearing the appéal, and às it appears from 
ilie judgment of the trial Court that there 
ij évidence as to possession, apart from the 


order under s. 145, Criminal Procédure Code, 


T db nòt feel disposed to deliver a disseriting 
judgment, and I concur in the order which 
has' beein made. 


ANA. Case Temandéd, 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 591 or 1927. 
‘August 8, 1997. 
| Présent: —Mr. Justice Tek Ohand. 
GÜRDITTA SHAH AND ARTES. a 
—APPBLLANTS 

. "VeTSus 
*"HMPEROR-— RESPONDENT. 
^ Qriniiiat frondes Code (Act V of 1898), 8. D 


GÜRDITTA SHAH ?, EMPEROR, 


iioi t. 0, 1897 


Proviso—Stateménts made in Police inquiry by wit 
nesses summoned by Court, admissibility - of Proviso, 
whether applies to person’ not called by prosecution 
—Accident—Burden of proof. - 

The Proviso to s. 162, Criminal Procedure Gode, 


‘applies only to statements made by persons who nre 


called as witnesses Jor the prosecution. 1t does not, 
thsrefore, apply to statements made by a person 
summoned by the Court at the instance of the 
defence. [p. 418, Gol, 2.] 

The onus of proving that a gun went off by accident 
is on the person setting up such a plea. bid.) 

Oriminal appeal from ari order of ihe 
Magistrate First Class, Attock at Campbell- 
pore,. dated the 31st May, 1927. 

Dr, G. €; Narang and Mr, B: R. Puri, 
for thé Appellants: 

Mr. D. R. Sawhney, Public Prosecütoi, 
for the Respondent. 


JUDGMEÉNT,—The appellanis, Gur- 
ditia Shah, aged 40 years of Fatehjang and 
his servant Ghaman Singh Gorkha aged 
24 have been convicted by the Magistrate, 
First Class; (with enhanced: powers) Attock 
under’ ss, 307 and 307/109, Indian Penal 
Code respectively. Gurditta Shah has been 
setenced to rigorous. imprisonment for 5 
yearsand a fine of Rs. 500 and Ghaman 
Singh to rigorous imprisonment for 18 
months. Both convicts have appealed. 

The case for the prosecution is that 
Gurditta Shah had obtained a decree for 
Rs. 375 against P. W. No. 5 Shahia of Mauza 
Sadkal, in execution of which he had got 
issued a warrant for the arrest of the judg- 
ment-debtor. On the morning of the 20th 


of November, 1926, he, with his servant. 


Ghamah Singh Gorkha and Kasam Shah 
process-servér, went to Mauza Sadkaltoeffect 
the arrest of Shahia. On reaching the vill- 
&ge, théy discovered that Shahis, having 
got information of their arrival, had gone 


, away to the house of P. W. 1, Shera: The 


appellants and Kasam Shah followéd him 
thére and got hold of him and began to beat 
him with fists and kicks. He besceched them 
not to do 80, but they would not listen, In 
the meantime, P. W. No: 10. Musammat 
Gauhri, wife of Shera, came up from outside 
and finding the appellants beating Shahia 
remonstratéd with them, wheréupon' Gur. 


` ditta Shah appellant loaded his gun and 


firéd at Ler, causing her serious injuries, 
Shé fell down immediately and became 
unconscious. On this, Gorkha shouted out 


“to Gurditt& Shah to firé at Shahia also. 
. Meanwhile several neighbours ineluding 


Gulab Khan lambardar arrived on the 
scene. They secured the gun Ex. P. I and 
the Jhola Ex. P.2 from Qurditta Shah. On 


t 


(lod i 0. 1924] 


opening the gun a live S, G. cartridge was- 
found in the left barrel and a spent car-' 


tridge inthe right. From the Jhola were 
recovered-8 live cartridges and one spent 
cartridge. Gulab Khan lambardar took all 
these articles in his possession. Soon after 


Mussammat Gauhri’s husband Shera, who 


was away from the house, returned on 
getting information of the occurrence, 
‘He went to the thana and made the 
First Information Report Ex. PA at 
about- 9 30 a. Ww. .Shahwali Khan Sub- 
Inspector reached the spot at about lI A. wi 


.cartridges and the Jhola arrested. both 
Gurditta Shah and Ghaman Singh. Mussam- 
mat Gauhri-recovered consciousness soon 
after atid was taken to the hospital at 


Fatehjang; where she was examined by. 
P. W. No. 8, Dr. Muhammad Niwaz Assist-. ` 


ant Surgeon. She was found to have a 
lacer&téd wound: 7" x /4" the edges of which 
were burnt. The crestof the ilium was 
smashed on the left side and 8 small pieces 
of thefractured 


` , man Singh appellant and found nine simple 
injuriés on his body, some caused ‘by a blunt 
weapon and others received during a scuffle. 
One of theinjuries was acontused wound 
1" x 1/6" below the left eye with - swelling 
‘of surrounding hurt and congestion of the 
‘left eye. Gurditta Shah was found to have 
two superficial scratches behind the right 
‘ear and in front of the left knee, probably 
caused by having been thrown down in a 
-scufils. 
“The appellants in ‘their defence admitted 
^ that they with the process-server went to 
Sadkal'to effect the arrest of Shahia. As 
‘Gurditta’s. father Kalu - Shah had been 
"killed in a-dacoity committed at ‘his house 
‘two years before, he had taken out a license 
fora gun. The path from: Fatehjang to 
‘Sadkal passes along a pond where a large 


' number of ducks are usually found. The: 
party had a mind to have a “shoot 
there’ and for -this purpose ‘the gun, 
which was carried by Ghaman Singh appel-. 


lant, was loaded near the pond. No ducks, 
‘however, could be found and the gun re- 
mained loaded till they reached the village. 
‘On their arrival there Shahia judgment- 
debtor was pointed out tothe process server, 
‘Kasam Shah who told him that he bad 
come to.arrest him under & warrant issued 
by the Senior Sub-Judge, Jhelum in ex- 
genbion of a decree obtained against him by 


GURDITTA SHAH y. EMPEROR, 


iliac bone were removed 
from the wound. He also examined Gha-- 


i 445 
Gurditta Bhah. appellant. Kasam Shah 
caught hold of him and Gurditta Shah ‘as- 


-sisted him in arresting Shahia. “But Shahia 


raised a hue and cry àud a number of per- 
sons collected there. Some of them ‘caught 


hold of Gurditta Shah and felled him to the `. 


ground, while others grappled with Ghaman 
Singh, beat him with kicks and. fists and hit. 
him witha stick on his eye brow.” They 
dragged him towardsthe kitchen of Shera 
and tried to snatch the gun from him, 
During the struggle the guli “went ‘off -ad- 


. cidentally and hit Musammat Gauhri, wife 
and after taking possession of the gun, ©: mies 


of Shera, who was standing close by. 
The learned Magistrate has accepted the 


story put forward by the prosecution and 


has rejected the defence version of the 
occurrence. , £ 

I have been taken through the. evidence 
by learned Counsel appearing for the ap- 
pellants and the Crown respectively. After 
fully cons'dering the argun.ents addressed. 
to me 1 have reached the conclusion that the 
witnesses on both sides have not told the 
truth, In: my opinion the so called '..eye 
witnesses produced for thé prosecution were 
either not present at the time or have deli» 
berately given a falseaccount of what they: 
saw. Similarly,I have no doubt whatever : 
that D. W. No. 4, Hari Chandthe only wit- 


ness produced to süpport the.defence story 2 


of accidental firing is thoroughly unreliable, 
[His Lordship shew aaa id the evi- 
dence of the witnesses and continued as 
follows:] . AU E: 
From the foregoing summary of the evi- 
dence of the alleged eye-witnesses it is clear. 
that they contradict one another in material 


points and have put before the Court a ver» . . 


sion of the.occurrence which gives no expla- 
nation whatever as to how the two appel- 
lants were injured. After fully considering . 


“the matter, I have reached .the conclusi 
that P. We. Haidar, Dadu and Abas Khan 


did not see the firing at all and cannct be 
relied upon to ascertainthe circumstances in 
which Musammat Gaurhi was” struck. I` 
am also of opinion that Musàmmat Gaurhi 
and Shahia have given an incomplete and 


inaécurate account of the.occurrence and. ^ 


their statements, cannot be implicitly relied 
upon. They have suppressed the true 


-factsas to the origin of the fight, the nemes 


of the persons who took part'in it and the 
manuer in which the two appellants were ` 
injured. e Bos 
The only witness produced by the defence 
to support the theory that the gun went’ off 
vi i 


4 E 
eo Ses 
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- -.^ pellants and the alleged assailants is D. W. 


"No. 4, Hari Chand Sahukarof Mouza Kharala , 


- Kalan, who stated that he had gone to the 


"village Sadkalto demand payment of the 


debt dueto him by one Amir and that on 


>> his way backhe looked into.the house of 


“Shera where he-saw a number of persons. 


.^.. beating Guditta Shah and Ghaman Singh, 


- 


' "the day of.the occurrence. 


'." @ounsel has attacked the 


. off. I have carefully considered the evidence” 


"who-had been felled to the ground. The 
‘assailants were trying to snatch the gun 
from the hands of the Gorkha when it went 


: of this chance witness and have no hesita- 


tion in rejecting it as being wholly unworthy 
of credit. 


“The only witness whose evidence remains 


' ` to be considered, is Kasam Shah, process- 


server. 


‘at the suggestion of the Oounsel for the 
-defence. I do not think it necessary to 
“discuss his evidence at length as L'am of 
opinion that he is a thoroughly ‘unreliable 
. Witnéss. 


- which he’ made- to the Sub-Judge on 


The learned 
- Counsel for the appellants has strongly 


? . relied on Ex. D. 6, the statement which this 


witness made to the Police during the in- 
“vestigation and has argued that what he 
stated there fully supports the defence 
„version. The learned Magistrate allowed 


` > ‘the statement to be brought on the record 


but declined to consider it on two grounds, 
.firstly, that it “was not duly proved as 


"..required by law, and secondly, thatit was . 


' jnadmissible under s. 162, Criminal Pro- 


`- has been wrongly ruléd out. 1 
-~ jon, the learned Magistrate was in error 
.'.jn holding that the statement was not 
+ duly proved. Though Kasam Shah stated 
' "'1tha& the statement Ex, D 6 as read out 


cedure Code, Inasmuch as the deponent: 


Kasam Shah was not called at the trial 
:&8. a prosecution witness, the appellants’ 
Magistrate's 
` reagoning and has urged that the document 


- in Oourt did not appear to be his state- 


' ment, it is fully established by the evi- 


-" ' dence of D. W. No. 9? Shahwali Khan Sub- 


Inspector that Ex. D 6 is a corréct record 
of what. Kasam Shah stated before him. 
The facts in Labh Singh v. Emperor (1) 


1. 
Note 


QURDITTA SHAH v. EMPEROR. 
"d accidentally in the struggle between the ap- 


. Oriminal Procedure . Code, 


He was not produced by the pró- , 
. -gecution but was summoned by the Court 


His statement before the Court. 
.".j8 materially discrepant with. the report 


.l have no 


In my opin- : 


r s. (1)88 Ind, Gas. 513; G Lah, 24; A, L-R/1025 Lah, e 
oov 8987 y26 OnE. a v 
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which is relied om by the Magistrate, are 
wholly distinguishable. At the same time, 
I think he was right in holding the &tate- 
ment to be. inadmissible under s. 162, 
The proviso to 
that section permits the use for certain 
purposes of statements made in the course 
.of Police enquiry by persons who are 
called as witnesses .for the prosecution 
and by none others. Kasam Shah is ad- 
mittedly not a prosecution witness, but was 
Summoned by the OCourtat the suggestion 
of the defence, The proviso to s. 162 is, 
therefore, inapplicable and I hold that Ex. 


.D6 was rightly held to be inadmissible. `. 


In view of the mass of lies.that have 
been told by, the prosecution witnesses the 
learned Counsel for the appellants has 
argued that the appellants are entitled to 
an acquittal, Iam, however, not prepared 
to accept this contention. It is admitted 
that Musammat Gauhri was, injured as a 
result of the firing of the gun, which 
belonged to Gurditta Shah. ‘he defence 


‘states that’ tho gun was in the ‘hands of 


the Gorkha and went off by accident: The 
onus of proving that she was struck ae- 
‘cidentally or in the exercise of right of 
self defence lay upon the appellants; but 
as shown. above they have failed to dis- 


.charge it by any reliable evidence. Nor 
Jam I prepared to .aecept. the suggestion 


that it was the Gorkha who fired the gun. 


and Shahia have told the truth to this 
‘extent that the gun was loaded and-fired 
by Gurditta Shah. A; perusal of the evi- 
dence leaves the impression on my mind 


that what actually happened: was that the’ 


appellants were obstructed in their attempt 
to effect. the arrest of Shahia, that a num- 


.ber of villagers: joined him in offering 


resistance and probably beat them and in 


. the scuffle they were injured. At this Gur- 
ditta Shah loaded the gun and fired it: 


to frighten away the villagers, but hit 
Musammat Gauhri,. who . happened to be 
close by. There seems to be no reason 
why any of the appellants should ‘have 
intended to kill Musammat Gauhri against 
whom they had no enmity of any. kind, 
Nor is there any reliable evidence to estab- 
lish the ingredients of an offence of attempt 


‘to murder. ‘Indeed. the learned Public 


Prosecutor has frankly conceded that on 
the ,iecord, the appellants cannot be 
conyicted under s- 307, In my opinion, 
‘the act’ of Gurditta Shah ' appellant 
| ie 


doubt that Musammat- Gaurhi . 


sous ERR E i 
[04r Ò. 1927] - RAMESE.PADA MANDAL v 
in negligently firing. the gun and in-: 
juring Musammat Gauhri falls under s. 338, 
Indian Penal Code.. I accordingly accept, 
his appeal, alter the conviction from one 


“under s. 307-to that under s. 333, Indian 


Penal Code. In view of the fact that 
Gurditta Shah has been in custody since 
November, 1926, I-sentence him to rigorous 


.. imprtsonment for six months and a fine of 


» “AN, A. 


' against accused. without giving him notice—Fower to ` 


Rs. 250 or in default of payment of fine 
to imprisonment for a further period of 


-three months,. Out of the fine; if realiz- 


ed, Rs, 
-Gaurhi. f . 

As against the second appellant Ghaman 
Singh, all thatthe prosecution witnesses haye, 
stated is thatafter Musammat Gauhri had 


t" 


125 will be paid to Musammat 


been. fired^at, he urged Gurditta Shah to 


fireat Sháhia also. Gurditta Shah, how- 
‘aver, did not fire or attempt to fire. 
‘a second time, There is no evidence 
whatever to connect him with the ‘first 
firing which resulted in hitting Musammat 
Gauhri and I fail toseehow he could be 
convicted of abetment of Gurditta Shah's 
act, In. my opinion, Ghaman Singh has 
-been wrongly convicted. I accordingly 
accept hisappeal, set aside the conviction 


and . direct that. he: be set at liberty: 
forth with. í 


Appeal accepted in part, l 


a SERF, ; 


GALCUTTA HIGE COURT. 
' "OgIMINAL REyisroN No.5200F 1927. — 
^ June 7, 1927. ae 
Present :---Justice Sir Charu Chandra 
Ghose Kr., and Mr. Justice Cammiade. 
RAMESH PADA MANDAL-—ACGUSED | 
s —PETITIONE& í 
) ` versus < 
KADAMBINI DASI— COMPLAINANT 
. —OPPOSITE PARTY. 


(2), 362 (14)—Reference-by District Magistrate—Order 


‘pe-kear. d 


Where the High Court has made an order to ihe 


- prejudice of an accused without issuing notice to 
-“him and giving him an opportunity of being heard ' 


‘it has ample power under the present Code of Crimi- 
nal Procedure to vacate its order and re-hear the 


“matter in the presence of both sides. | [p. 443, col. 1.] 


Rule issued on the ‘District Magistrate 


‘. and on the complainant to. show cause 


EAM EOS 
. KADAMBINI DABI. 


‘the Reference re-heard. 


Criminal Procedure Code (Act V.of 1898), ss. 439 ' 


. A [ n n 

44) 
why the ‘order of the Court, dated the 
5th May,.1927, should not be.set asidé and 
Mr. S. C. Bose and Babu Santosh Kumar 


Pal, for the Petitioner, .°" . wo 
Mr. Narendra Kumar Basu ‘and Babu 


Promotho Nath Mitter, for thé Opposite ` 


“Party. ES DM : à 
Judgment,—In this case the learned 
Additional District Magistrate of Midnapore 


made a reference to this Court on the llth. 


March, 1927; recommending that a’ certain 


_ order passed by Babu Sukesh Chandra Deb 


Roy, Deputy Magistrate of Midnapore, con- 
victing the accused unders. 323, Indian Penal 


.Codeand letting him off with a warning under 
:8. 562 (1A), Criminal Procedure Code might 


be set aside and the accused convicted 


either under s.3230r s. 324, Indian Penal ' 


Code, and given a suitable sentence, The 


order of the- Magistrate is dated the 28th - 
duly, 1926. z i 


This reference came on before us for 
hearing on the Sth May, 1927. The case 
appeared on.the daily printed defended list 
andtherecord in this Court was marked with 


the word "defended." Mr. Narendra Kumar’ 


Basu, Advocate, appeared for the complain- 
ant, butat the time ofthe hearing of the 
reference thére was no appearance by any 


learned Counsel, or Advocate or Vakil on ` 


behalf. ofthe accused. Having regard to the 
fact that the record of the reference before 


us showed.on the face of it that it was. 


"defended" we assumed that notice of the 
referénce had been served on the accused, 


and afterhearing Mr..Basu for the com- , 


'plainant we -accepted the reference and 


altered the conviction from one under s. 323, 


Indian Penal Code, to one under 8. 324, - 


Indian Penal Code, and sentenced the ac- 


cused to suffer rigorous imprisonment for . 
-a period of one year. : This order as stated: 
above'was made by us on the 5th May, 1927, -` 


Subsequently, i. e. on the 23rd May, “1927, 3 


. Mr. S. O. Bose, Advocate, appeared before 
: us on behalf of the accused and drew our 


attention to the fact that our order of the 5th _ 
May, 1927 had been made without hearing ` 


the accused and without the accused ‘having 
been given any notice of the hearing of the 


. reference before this Court. We thereupon 
“made enquiries and we diseovered on ex- 


amination of the record that although the 


when orders were reserved by the Ad- 
ditional District Magistrate, it did not gp- 


""aécused appeared before the Additional Dis- ` 
. trict Magistrate on the 21st.September, 1926 
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pear that tie accused appeared before Ad- 
ditional District Magistrate on any sabsequ- 
ent date, or on the 23rd „December, 1926, when 


the Additional District Magistrate of Midna- . 


pose finally made up his mind to refer the 
matterto this Court; or that the accused 
" had any knowledge: ofthe fact of the re- 
ference to this Court having been made by 
thesaid Additional District Magistrate. So 
far as the proceedings in this Court are con- 
cerned it did not appear, asit should have 
` appeared, on the record in. this Court, that 
no notice of this reference had been serv- 
ed i upon thej accused. As stated above our 
attention was never called to that fact. 
Under these circumstances, we came to the 
conclusion that ‘it was our obvious duty to 
issue a Rule atonce on the application of 
` the accused calling upoh the complainant 
to show cause why the reference should not 
‘be re heard in the presence of both parties, 
i. e., the complainant and the accused. A 
Rule was accordingly issued. It was heard 
in part yesterday and the hearing has been 
concluded to-day. 
The first poins taken by Mr. Nasndia 
i Kumar Basu on behalf of the complainant 
-is that havingregard toour order of thè 5th 
May, 1927, wehavenojurisdiction whatsoever 
to re-hear the matter. He has called our 
attention to various cases beginning with 
Queen, v. Godai Raout (1).and ending withthe 
ease of Ali Muhammad Mandal'v. Piggot 
(2). We have examined the cases, and except 
"the case of Emperor .v. Romesh Chan- 
dra Gupta (8) and the case of Achambit 
“Mondal: v. Mahtàb Singh (4), we do not 
fhink that the other cases have any real 
bearing having regard to the facts of this 
-particular case. But be that as it may, we 
are concerned really, on the question of 
jurisdiction, with the provisions such as 


: they are contained in the Code of Criminal. 


Procedure as at presentamended. We think 
“under the present Code we have ample 
powers ina case of this description and hay- 
ing regard.to the facts involved to vacate 
-our order .of the ‘5th May, 1927, and to re- 
-hear the reference. It will serve no useful : 


purpose to go through the long -catena of ` 


" pases cited by Mr. ‘Narendra Kumar Basu 
as in none of the cases referred to by bim . 
(Q5 W. R. 61; B. L.R. Sup. Vol. 430. 


(2) 60 Ind. Cas, 325; 480, 522; 32 ©. L.J. 270; 22 l 


Cr; L. J. 213 (S. 
3) 46 jad. Cas. 157 22 C. W. N. 168; 19 Cr. L. ‘J. 
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- in the presence’ of both sides, 
accordingly re-heard the reference and we 


5. O. 


[or 97 [jue 212,18 0. W. N, 18010 GF. L J, 


present case. Under s..439, Criminal, Pro : 
cedure Code we could not make an order of 
the description which we made on the 5th. 
May, 1927, without giving the accused an ` 
opportunity of.being heard before us. In 
the- circumstances, it may well be contended 
that the order that was made on the 5th 
May, 1927, was an order perin curiune and 


“one which bordered on nullity. If our, atten- 


tion had been called to the fact that no 
notice had been given to the accuséd we 
would have directed in the ordinary 6ourse 
of things the issue of a Rule on the accused. 


That we did not do so is because of the 
, circumstances to whichreferencehas already 


been made. There can, therefore, be no ‘bar 
in our opinion in vacating. the order ‘of the 
5th May, 1927 and re hearing the’ reference 
We have 


have had the satisfaction of hearing “an. 
elaborate and exhaustive argument on the’ 
merits:on behalf of the accused from Mr. 
Bose. We are greatly indebted to bini. 
But in the circumstances of this cage there 
can be no doubt whatsoever that the action 
taken by the trying Magistrate under s, .562: 
(1A), Criminal Procedure Code, was clearly 
irregular. In our opinion, this i is afit and 
proper case where this Court should exercise 
its powers oft superintendence. We do not 
propose, having regard. to the, facts etated 


in the judgment of'the trying Magistrate 


and to-the facts referred to inthe. Letter of 
Reference, to go into details. It is sufficient 
to observe that this case could not by any 
stretch of the language of s. 562 (1A), be 
brought within the four corners thereof. 


[104 f. 0, 1927] . ! 


were the facts similar to the facts in the.'- 


Ls 


ZF 


In this view of the matter we vacate our : 


order of the 5th May, 1927,and after re-hear- 
ing the reference in the presence of both 
parties we accept-the reference; we set aside ~ 
the order made by the trying g Magistrate 
under s. 562 (1A), Criminal Procedure Code, 
and maintain the conviction under s. 323, 
Indian Penal Code, and sentence the ac- 
cused to suffer rigorous imprisonment for 
‘the period of one year 

‘The accused who is on dail, ANA endas 
“to his‘bail and undergo the sentence „passed 
on him. `’ 


ANA Order set aside... ` 


. [104 I. O. 1927) 


CALCUTTA HIGH COURT. 
Criminal Reviston No. 526 or 1927. 
August 3, 1927. 

Present: -~J ustice Sir Charu Chunder Ghose, 
Kr, and Mr. Justice Gregory. 
ANANTA LAL SINHA —COMPLAINANT— 
PETITIONER 


. |. Versus 
,JABHIRUDDIN BISWAS ano oTHERS— 


ACCUSED— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 49,— 
Withdrawal of prosecution by Public Prosecutor— 
: Withdrawal in appeal, after conviction by first Court, 
legality of. - 

* Section 49! of the Code of Oriminal Procedure con- 
templates the case of withdrawal of a prosecution 
by the Public Prosecutor in cases tried by Jury before 
the return of the verdict and in other cases before the 
judgment is pronounced and it does not contem- 


plate thə case of withdrawal by the Public Prosecutor . 


after the conviction of the accused by the first Court 
and in the appellate stage of a case. 


Criminal revision against an order of the 
Sessions Judge, ,Murshidabad, dated the 
16th March, 1927, reversing that of the Sub- 
Divisional Offieer, Jangipur, dated the 
‘29th September, 1926. 

Babus Dinesh Chandra Roy, Durga 
‘Charan Mitter and Hari Das Gupta, for the 
Petitioner. 

Babu. Anil Chandra Roy 
the Crown. 

Messrs. Bankim Chandra Mukerjee and 
A. S. M. Akram, for the Accused. ` 


JUDGMENT,—In this case we are of 
. opinion that the Rule must be made absolute. 
The facts are somewhat peculiar and it is 


Chowdhury, for 


- necessary, therefore, to set out the same at 


some length. Theaccused in this case were 
convicted by the Sub-Divisional Officer of 
Jangipur under.ss. 143, 150, 153, 506 and 
298, Indian Penal Code and were sen- 
-‘tenced to various terms of imprisonment by 
his judgment dated the 29th September, 
1926. .Jangipur is a Sub-Division in the 
District of Murshidabad and the accused, 
after conviction, preferred an appeal to the 
Sessions Judge of Murshidabad. Whenthe 
-appeal came in for hearing on the 4th 
March, 1927, it appears that the Public Pro- 
secutor was instructed by the then Magis- 
‘trate of the District, Mr. W. S. Adie, to 
inform the Court that the Crown. had decid- 
ed to withdraw from the prosecution of the 
accused who, as.stated above, had. already 
been convicted by the Sub-Divisional Officer 
of Jangipur, and he:prayed for the Court's 
sanction under s. 494, Criminal Procedure 
Code. The Sessions Judge of Murshidabad 
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allowed the application of the Public Pro- 
secutor, although the complainant objected 
to the same, (it was not a Crown prosecution) 
and he forthwith proceeded to acquit the 
accused under s. 494 (b), Criminal .Proce-. 
dure Code. Against that order of the Ses- 
sions Judge the present Rule is directed. 
Now, reading the words of s. 494, it is rea- 

sonably clear that it contemplates the case 
of withdrawal of a prosecution by the 
Public Prosecutor in cases tried by Jury 
before the return of the verdict and in other 
cases before the judgmentis pronounced and 
that it does not contemplate the case of 
withdrawal by the Public Prosecutor after 


‘the conviction of the accused by the first 


Court and in the appellate stage of a case. 
16 is, however, argued on behalf of the 
Crown as also on behalf of the accused that 
the last: words "before judgment is pro- 
nounced” may be held applicable to the 
pronouncement of the judgment by the 
Appellate Court. That argument has no 
substance whatsoever as is apparent from 
the concluding words of s. 494. Therefore 
it seems to us that reading s. 494 as a whole, 
it is only in cases indicated therein, that is 
to say, ‘in cases to be tried by Jury before 


_the return of the verdict and in other casés 


in the Court of first instance before the 
judgment is pronounced that the Public 
Prosecutor may with the. consent of the 
Court withdraw from the prosecution of 
any person, To say that the Public Pro- 
secutor is authorized under the terms of 
this section to withdraw from the prosecu- 
tion after the accused had been convicted 
is to state something which is not only on 
the face of it startling but absurd having 
regard to the words of s. 494, Criminal Pro- 
cedure Code. 

We are, therefore, constrained to hold that 
the entire proceedings before the Sessions 
Judge relating to the withdrawal ofthe 
prosecution were misconceived and illegal 
from start to finish. The Public Prosecutor 
had no right at the appellate stage of the 


, ease to present any petition for withdrawal 


under s. 494, Criminal Procedure Code, even 
though the petition was inspired by the 
District Magistrate; nor was the. Sessions 
Judge entitled to stretch the words of s, 494 
peyond their legitimate meaning and to 
allow the Public Prosecutor to put in such 
an application and to proceed.to acquit the 
accused before he even attempted to judi- 
cially determine their appeal  . 

The result, therefore, is that the order 


f S A N, A. 
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. ot the Sessions Jud ge dated the 16th March, 

. 1927, must be set aside and the matter 

must go back in order that’ the appéal of 

the accused may be judicially determined. 

The appeal will be heard by the Additional 
Sessions Judge of Murshidabad. 

: Rule made absolute. > 


A — 


PATNA HIGH COURT. 
URIMINAL Revision No, 353 or 1997. 
August 3, 1927. 
i Present :—Mr, Justice Allanson. 
THAKUR DAS AND OTHERS—ACCUSRL— 
PETITIONERS . 


versus 
EMPEROR-Or»rosrTE PARTY, 
Criminal Procedure Code (Act V of 1898), s. 489 
—Revision—Finding of  fact—Interference— Penal 


. Code (Act XLV of 1880), s. 4£0—Cheating—Dispute ` 


of civil nature—Conviction, legality of. 
‘Although a High Court should not interfere in 


criminal revision with findings of fact merely - 


because after examining the evidence, the: Court might 
be inclined to take a different view of that evidence 
than that taken by the Courts below, yet it can do 
so when the interests of justice require ‘interference. 
[p. 451, col. 2; p. 452, col. 1.] 

Where the dispute between the parties is of a civil 
nature, a conviction for cheating is unsustainable, [p. 
453, col. 2] , " : 

Criminal revision from an order. of the 
Sessions Judge, Manbhum-Sambalpur, 
dated the 12th May, 1927, affirming that of 
the Deputy Magistrate, Sambalpur, dated 
the 318t January, 1927, 

Messrs. Sir AliImam Kt., Hasan Imam, 
Mehdi Imam and N. Chowbey, for the Peti. 
tioners. 


The Government Advocate, B. P. Jamaur. 


and S. N: Banerji, for the Opposite Party. 
"JUDGMENT.—The petitioner No, 1 
has been convieted unders. 420, Indian Penal 
Code, and sentenced to three months’ 'rigo- 
rous imprisonment and a fine of Rs. 1,000 
ihe other two petitioners have been con- 
. vieted under s. 420/114 and sentenced to one 
month's rigorous imprisonmentand a fine 

of Rs. 500 each. 

` The complainant Madhoji isa partner in 
the firm of Ramji-Madhoji at Sambalpur 
"which deals in kendu leaves. The petitioner 
` Thakur Das is a managing partner in the 
Firm of Nathu Bhai-Kharsan Daa, Caleutta, 
and Mohan is an agent of that firm. Briefly 
` the prosecution story is that on the 13th 
` November, 1926, the accused Thakur and 
Mohan came to thecomplainant and agreed 
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to buy 81,000 bundles of kendu leaves at 
Rs 61a thousand. Theleaves were there 
and then booked in three waggons to Sha- 
limar Station, and it was arranged that the 
complainant should go with the Railway 
receipt to Jharsaguda where Mohan lives, 
and receive payment in return for it. The 
same evening at theshop of the accused 
Kishen at Jharsaguda, the money Rs. 4,917 
was counted out, and the complainant en- 
dorsed the Railway receipt in Mohan's name. 


‘Mohan took it, and left the place with : 


~Thakur, saying Kishen would pay the money. 
` Kishen then refused to doso. Next morning, 
after returning to Sambalpur, the complain- 


-ant wired tothe District Traffic Superintend- 


ent fo-detain the goods, ‘as there had been a 
breach of contract. He says he also wired to 
tue J harsaguda Police but there is apparent- 
ly no evidence beyond his statement on this 
point. The complainant then went back 
to Jharsaguda, and on his way to the Police 
Station met the accused, and Thakur Das 
asked him not to go to the Police as they 
would pay the money, By arrangement 
they all went that evening to the shop 
of one Ramji Pursottam, Kishen gave 
Ramji a bundle of notes saying they 
amounted to Rs. 4,947. The complainant 
signed a receipt which is an Exhibit in this 
case, and gave it-to Thakur. The com- 
plainant waited forthe money, but one after 
another the others left the place: Ramji 
then refused to pay. In fact it was a rê- 
petition of the scene cf the previous day 
with a change in the role ofthe person 
who held the money. The complainant re- 
turned next day to, Sambalpur, but it was 
too late to file a complaint, and so he did 
so on the l6th. The charges against the 
accused arein relation to the incident of 
the 13th. ' 

The defence is that in the preceding Asar 
the complainant's firm had contracted with 
the accused’s firm to supply 120,000 bun- 
dles at Rs. 24.8 a thousand, that on the 3rd 
September 5J0 empty gunny bags were sent 
by theaccused's firm to the complainant, 
that on the 19th October one waggon con- 
taining 32,0000 odd bundles in 162 sacks 
weredelivered. Thakur came to Sambalpur 
on the 13th November to expedite the de- 
livery of the other bundles. The leaves 
that had been loaded were found to bs of in- 
ferior quality. Premji, the complainant's 
nephew agreed to considera reduction in 


price, The Railway ‘receipt was delivered to.- 


Mohan -at Jharaaguda and the complainan 


~ cuted by the complainant. 
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said that he would retura next day with. 
Premjitosettle the matter. On the 14th 
Ramji Pursottam: was asked to settle the 
rates, the sum settled was Rs. 1,845-8; the 


‘complainant and Mohan settled up the old 


accounts, and Rs. 2,120-8 was paid to the 
complainant, and the receipt (Ex. C) exe- 
This receipt is 
in Gajerati; the complainant’s own langu- 
ate, and was: admittedly signed by him. It 


‘rans as follows :— 


* Rai Bahadur Mohanlal of Sharmaeada 


“written by Ramji-Madhoji of Sambalpur. 


The bargain of leaves.between you and us 
up to date have been delivered to you 
completely and have received the accounts of . 
the same with annas, pies, in full. We have 
nothing to do now,' and 391 bags have been ` 


filled and sent to Shalimar from Sambal- 


pur, in 3'wagzons on Saturday 13th Novem- 
ber, 1926, and have received the account of 


‘tlie same ia full to-day dated 14th November, 


1926; Sunday, Sambat 1983 of Kartik Sudee 10. 
Signed Ohuni Lal Kathiawadee. . Signed 
Ramji Madhoji himself dated l4th Novem- 
ber, 1926, witness—signed Ramji Pursottam | 


i himself. " 


Bhagirath, one of the two- persons who 
had supplied the complainant with the 
leaves, demánded payment of his dues from 
the complainant. Ramji stood surety. on 
the complainant -depositing with him 


. Rs, 1,845. Afterthis amicable settlementeach 


side agreed to pay Rs. 101 to the’ Goshala 
fund, ‘and most of the ` persons present in- 
cluding the complainant, went toa party at 
another firm’s premises. 

The following facts are either &dmitted 
or are supported by reliable documentary 
evidence; the sending of the empty | 
gunny bags in September, the des- 


patch of ee leaves by the complain-: 


aut's firm . the Calcutta firm in 
October, 
Sambalpur “on the 13th November, that 
complainant handed over the Railway .re- 
ceipt at Jharsaguda to Mohan, that there 
was no payment then, that a telegram wag 


sent by the complainant tothe District Tra- 


“ffic Superintendent next morning, and that- 


there’wa3 a meeting at Ramji's house on the 
evening of the 14th’ when the! complainant 
signed aud handed over the receipt (Ex. O). . 

Oertain considerations present themselves 
in view of the respective «cases of the par-. 
ties. If the complainant's story is true,- 
then the only possible motive the accused 


gould have had was cheating pure and 


Ak Dak ` v. nubigoh.. 


.on two auecessive days. 
‘understand how the complainant, after he 


the ading of the waggons at ` 


` false. 
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-simple, In fact they KA lly played a : 
kind of confidence trick on the complainant 
It is difficult-to 


had been cheated on the 13th over the Rail- 


` way receipt, a fact which he found *out at 
‘once, should have allowed himself to be | 


chealed in exactly the same way over the 
receipt (Ex. C) on the next day. It is alsó 
difficult.to understand how on each day the 
accused Thakur ‘and Mohan should have 
been able to enlist the active assistance of 


-a different shop-keeper in their cheating. 


The charge relates only to the occurrence . 
at Kishen's shop on the 13th, but clearly 
on the prosecution storyand on the findings 
of the Courts below there was also cheating 
of a similar kind at Ramji's shop on the 
14th for which the accused Thakur and 
Mohan and also Ramji could baye been put 
on their trial. For the details of the cheat- 
ing on the 13th we have to depend practic-' 
ally only on the complainant's evidence. :I 
will refer later to the evidence of the chance 
witness Abdul Rahim. Tha trial Court has 
remarked as follows about the complainant's 
manner of giving evidence. Referring lo^ 
a number of contradictions in the com- 
plainant's statement, the Oourt remarks ` 
that they “merely show his reluctance to 
exercise his mental faculties quickly and a 
habit of pleading lapseof memory when with 
alittle effort he could reproduce memories 
which he later did on insisting in cross-ex- 
amination. Itis acase of perverse men- 
tality without there being a deliberate: dn. 
tention to perjure.’ 

The Courts balow have written lengthy 
judgments and discussed in detail the 
evidence of the prosecution and defence 
witnesses, They -have found that it 
has been proved: that’ the market 
rate of leaves on the 13th Novewbér 
was about Rs. 61; that. the price was 
settled at Rs. 61 for. the three waggon 
loads; that there was no talk about the 


inferiority, of the leaves, that there was no 


earlier written contract to supply leaves 
at R3. 24-8; that the accused dishonestly 
jaduced the complainant to hand over the 
Railway receipt by promising tó pay him 
there and then, and that the story of pay- 
ment of -Rs.2,0000dd on the 14th, of which 
Rs. 1,845 were deposited’ with "Ramji, is 
The learned Government Advocate 
contended thatthese are findings of fact, 
and that this Court shonld not interfere 
in revision with: findings: of fact merely 
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^. beêsubé” after éxamining the evidence, the 
“Court might be inclined to take a different 
view-of that evidence than that taken by 
“the Courts below. This isa proposition 
"with whieh I am infull agreement. But 
"as'a*result of the considerations mention- 
."ed above, I hàve thought it "necessary to 
‘ “examine ‘the evidence. The case is not an 
“Ordinary one, because there can be no 


* doubt ‘whatever that’ the two firms have : 


“had recent dealings with “each other in 
‘these leaves. There may have been a 


:"breach'of contract or even sharp practice: 


‘on ‘one,side or. the other, but for such 
"dispütes : régarding | contracts the most 
‘convenient forum is .the Civil Court; and 
"I' have thought it neceseary, in ‘the interests 


AH; Kur Das c. Bubinoh, 


_the evidence regarding the receipt of empty: 
gunny bags by hisfirm from the Caleutta ` 
From his prevarication 


"of justice, especially in view of the: 


- trial’ Court's 
"manner ofgiving evidence, to peruse the 


criticism of complainant's ' 


yeasonable doubt thaton the 13th Novem- - 


ber ‘the ‘complainant was induced by the 
‘dishonest’ acts of the accused to ‘hand over 


“says showed. mental Deo ph must be 


. “yémembéred ‘that’ the defence ‘is: thatthe ' 


E ‘cottiplainant’s ‘firm had arranged to 
"süpply "a number of leaves at a certain 
"yüté'and that before delivery of the ‘greater 
"part of the goods there ‘had been a con- 

ve "pidéráble rieé in the price of the leaves. 


“‘plainant’s ‘cross-examination on this’ point 
of previous transactions :— 
_ Before: 1926 I had' no transactions with 
"Nathu Bhai Kishendas. I cannot -re- 
` collect if I: had any transactions with 
“‘thém before November 
“yeference ‘to .my ‘books .I cannot con- 
U$r&diet you if you say that I had transac- 
' tioris “with Kishendas before Nathubhai 
-"Kishendas (sic) nor ‘can I tell the terms 
are ‘any ‘such ‘transaction. I cannot: tell if 
"D had<‘contracted with Nathubhai Kishen- 
das in -Asarh for : 120,000 kbundles of 
“Jeaves, norcan I tell if I had contracted 
with him for .Ra:24-8. T do not know if I had 


“Any Other transactions with Rai Bahadur- 


 "Móh&n.béfore November 1926. I cannot 
"écollect if Thad contracted with bim “for 
"390,000 bundles in Asarh at Rs. 


‘‘apnnot contradict any such statement, 


I donot recollect the details of any such : 


AL ree 
The following” is. another extracti== 


“of the 13th. November. 
“the eric) receipe. ‘The .complainant’s an- ` 


1926. Without ' 


24-8. I- 


“no. connection . ith either 
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“I did not know the firm of Nathu- 
bhai Kishendas. Exhibit A is in my hand- 
writing. It was written to Nathubhai 
Kishendas. Isaid that I did not know 
Nathubhai Kishendas às I thought I was 
asked whether.I knew the | persons going by 
the name of Nathubhai Kishendas. To 
Oourt—My brcther might know about it." ` 

'It is obvious that the witness must know 
about these transactions, which apparently 
he will neither admit not deny. Why he 
cannot absolutely deny them is because 
ofa document like Ex, A, and because of 


firm in September. 
there can beno doubt that there was some 
kind of contract between him and Nathu- 
bhai's firm before the 13th November. 


- Neither side hasbeen able to produce any 
."évidénee to see if it establishes beyond - 


documentary evidence as to the actual terms 
of that contract; nor, of course, is there any 
documentary evidence of the alleged contract 


tract earlier ‘in the yearto supply leaves at 


“a partiéular'Táte, and if, as has been, proved 


beyond any doubt, there was avery great 
rise in the prica of the leaves during the 
latter part of the" year, a reason for a dis- 
pute betweén the parties is at:once appar- 


“ent. 


- The only witness ‘besides the. complainant 
to the incident at 


Ha isa clerk 


‘in-the Executive Engineer's Office at'Sam- 
` balpur. 
“November, andas he was walking along the 
road he saw the complainant and the three ' 


He went to Jharsaguda on the 13:h 


‘accused in the accused Kishen's shop; he 
saw the complainant writing some thing; 
Thakur took a paper from the complainant's 
hand; complainant said that he was taking 
away.the paper without making payment; 
Thakur said that Kishen was counting the 
money and he would ‘get it;. Kishen was 
counting the money; some four ‘or- five 
minutes later. Thakur and Mohan went 
away; complainant asked Kishen’ to pay the 
money; Kishen said he had already been 
paid;the complainant protested and Kishen 
threatened to insult him. : The witness then 
‘went away. Both the lower Courts consider- 
ed ‘that he is & respectable witness, and that 
he'had no motive to speak falsely, as he had 
party. This 
‘witness may be speaking the truth, but 
unfortunately he presents the typical 


“gharacteristics af the chance independent 


Ifthere was &con- - 


Kishen's house on the.13th . 


‘November is Abdul Rahim, 
l'Eive'bélów an extract from the com- ` 
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witness, He is not.mentioned in.the.com- ` 
plaint- and’ the. complainant. says. that 

. he- does. not. know. him; he; happens: to.. 
be. passing along the road and:sees and 
hears .the. above. “It -is . not :clear how. the: 
prosecution came . to: know.of: this witness. - 
who: was not.known to the- complainant, 
According: to his: own account-he . stayed 
listening.several minutes, ‘He. says. he.did | 
not*know. any.of the accused, before. Why. 
he;should have.stopped several minutes on - 
the: road.to lisien to:a. conversation: in, 8; 
shop: between. persons. whom: he did. not. 


know is-not apparent. . 

Comment: was- justifiably . made . on. the.. 
absence, from . the.witness:box. of: the com-- 
plainant's ‘nephew. Premji- This. is not. 
the.Premji whois P. W:No.7, whose evi- . 
dence.is of little. or no. value. to either side.. 
A. Premji: is. named .as. a. witness. in the.” 
complaint, The.complainant: says- that ^ 
Premji is.not a partner in bis firm-but only ^ 
&servant, He is, however, the:sou of:one of: 
the.three brothers who form the. firm. The.. 
complainant admits. that he. and: Premji:. 
look. after. the. business. . The . complainant... 
says that Premji: was in his_(complainant's).. 
shop-when Thakur.and Mohan:came: on the.. 
13th, and he was a witness to. the contract.: 
In:regard to: Premji's presence. at the load- 
ing of’ the.waggons.which is.the  case.of the. 


1 


defence, we.have-typical.prevarication on. . 


. the. part-of the.complainant:; He says. as. 
follows: — e 
“I myself and Premji got the.goods. load- 
'edinthe-waggons. Prémji was not-present: 
when the waggons were being. loaded. . 
Premjiwas a, witness,of the. contract. 1.did 
not, examine-him.on the point. as. he isa. 
. near relation. *- Premji. was near the. place 
whence the.goods were. being despatched? 
Premji was also. with the. complainant 
when-he went to Jharsaguda.on, the. 14th, | 
and: was. with him when he signed’ the- 
receipt: There.was presumably some-reason 
for.not calling this witness, and in view of 
the complainant's prevaricatjons regarding | 
any. earlier- contract it is. probable that. 
awkward questions might have been asked 
of -Premji, and so he was not examined. 
That.the complainant. thought himself 
aggrieved.over the.events of-the, 13th is.indi- 
catedby his telegram to the District Traffic 
Superintendent. But-for the reasons already. 
given, I am. entirely unable to. believe the 
prosecution story of what happened on the 
14th. Ifthe prosecution story is true, the inci- 
dent of that day: amounted to far. more serious: . 


set aside. 
The fines, if paid, 
B. K. Pe f 


should be refunded.: i 
. Application allowed, 


asd 
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LAHORE HIGH COURT. 
; Cetmtnan REVISION PETITION No: 506 oF 
1927 


July 22, 1927, 
Present:—Mr. Justice Tek Chand. 
.HAZURA SINGH AND OTHERS—ACOUEED— 
PEIITIONERS © ` 


VETSUS . 
EMPEROR—RzsrpoNbzNr. 

Penal Code (Act XLV of 1860), ss. 07, 147, 824— 
Unlawful assembly—Pioting— Plea of self-defence— 
Burden of proof—Assembly not initially unlawful 
becoming such by subsequent causing of hurt—Separate 
sentences for rioting and hurt, legality of. 

Where an assembly is not an unlawful one from 
the very beginning but the causing of hurt by some 
of the members of the assembly converts it into an 
unlawful assembly, separate sentences for riotin 
and causing hurt are not justifiable. [p. 455, col. 


Bhagwan Singh v. Empress (1), followed, 

In order io establish that à party acted in the 
exercise of the right of private. defence in a riot, it 
lies upon such party to establish the circumstances 


under which each blow that caused an injury to a 


E of the opposite party was inflicted. [p.455, 
col. 1. E : 


"Petition for revision of an order of the 
Sessions Judge, Jhelum, dated the 18th De- 
cember, 1926, 2ffirming that of the Honorary 
Magistrate, First Olass, Gujrat, dated the 
31st July, 1926. 

Dr. G. C. Narang, for the Petitioners, 

‘Mr. D. R. Sawhney, Public Prosecutor, for 

‘the Respondent. 

JUDGMEN'T.—OCriminal Revision N 08, 
506 and 658 of 1927 are connected and may 
be disposed of together. 

The petitioners in both cases are closely 
related, being the grandsons and great 
grandsons of one Hazari Mal of Mauzah 
Bohat, in the Phalia Tahsil of the Gujrat 
District. “It appears that Karam Singh, 
-one of the 
childless some years ago and disputes be- 
tween his nephews and cousins ensued 
with regard to succession to his property. 
A civil suit was instituted by Gopal Singh 
father “of Hazura Singh against Ganesha 
Singh and Jiwan Singh in the Court of 
Lala Sardari Lal, Sub-Judge. The Sub- 
Judge went to the village on the llth 


August, 1925, to inspect the spot, accom- 


panied by Lala Saran Das, Plead er,for Gopal 
Singh, etc., and Lala Amar Nath, Pleader, 
for Ganesha Singh and others. As was 
natural, a large number of persons includ- 
ing the adherents of both parties assembled 
on thespot and while the Sub-Judge was 
inspecting the properties concerned, a 
verbal altercation began between Ganesha 


descendants of Hazari Mal, died . 
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Singh and-Hazura Singh. Ganesha Singh : 
remarked that Lasuriwali haveli belonged 
to them exclusively. ‘On this Hazura Singh 


`~ began to abuse him and stated that the 


haveli had been purchased by his father, 
Ganesha Singh challenged Hazura Singh 
to produce the registered deed by which. 
his father had purchased the haveli. 
Thereupon hot words began to be exchang- 
ed between them. This incident, howevfr, 
ended there as the Sub-Judge left the spot 
and went to inspect the other properties 
of which inspection was necessary. When 
he and the Pleaders were inspecting the 
houses alleged to have been left by Karm 
Singh deceased, Jiwan Singh came out of 
his house with a hatchet in his hand and 
aimed a blow at Hazura Singh.  Hazura 


- Singh, however, stepped aside and the blow 


fell upon the hand of Lala Amar Nath . 
who was the Pleader for Jiwan Singh's 
party. HazuraSinghran away and Jiwan 
Bingh pursued him. Shortly afterwards 
ihe adherents of both parties came in and 
a free fight seems to have ensued in which 
a number of members of each party receiv- 
ed several injuries some of which were 
caused with sharp edged weapons and 
others with lathis. 

Asa result of these happenings three 
prosecutions were started. Jiwan Singh 


-was tried under s. 228/324, Indian Penal 


Code, for having struck Lala Amar Nath 
Pleader with a hatchet, and convicted. 
There is no revision petition against this 
conviction and we aré not concerned with 
that case. 

The second case was under s. 147/324, 
Indian Penal Code, against Ganesha Singh 
and ten other members of hid party. In 
the third case Hazura Singh and nine 
other members;of his party were iried 
under s. 147/324. The learned trial Magis- 
trate acquitted Pardhan Singh of Ganesha 
Singh’s party and convicted the other ten 
accused. He also convicted ten members 
of Hazura Singh’s party. He sentenced 
each convict of either parties under s. 147/ 
324, Indian Penal Code, but having regard 
to the fact that the parties are near rela- 
tions and well-to-do persons, he did not 
think it proper to impose a sentence of 
imprisopment. He, aecordingly, sentenced 
each accused to pay afine of Rs. 400 for 
each offence. Thus, each accused in each 
of these trials was required to pay a fine- 
of Rs. 800 and the aggregate fine imposed 
on all the ascused in both cases amounted 


* 
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preferred appeals to the learned Sessions 
Judge who has maintained the conviction 
es well as the sentences, Petitions for revi- 
sion were presented to this Court and I 
have heard at length Dr. Gokal Chand on 
behalf of Hazura Singh and others, Mr, 
Cooper on behalf of Ganesha Singh and 
others and.Mr. Sawhney for the Orown. 
The principal point urged by Dr. Gokal 
Chand on behalf of Hazura Singh and 


others is that the injuries, inflicted (if ‘at - 


all) by his clients on the members of the 
opposite party were inflicted in the exercise 
of the right of private defence and that, 
having regard to the fact that the fight was 
first started by Jiwan Singh of the opposite 
party attempting to strike Hazura Singh 
with a hatchet and subsequently pursuing 
him, his clients cannot be said to have 
either committed an offence under s. 147 or 
under s. 324. Asthis aspect of the case 
was not discussed in the judgment of either 
the learned trial Magistrate or the learned 
Sessions Judge, I allowed Counsel to read 
. to me the relevant portions of the evidence. 
- After examining the evidence and giving 
due weight to the arguments addressed by 
Counsel for both sides I am of opinion that 
the petitioners on whom the onus lay to es- 
tablish that they acted in the exercise of 
the right of private defence have failed to 
establish the plea. As pointed out already, 
the quarrel originally arose out of a verbal 
altercation which was started by Hazura 
Singh petitioner. Later on Jiwan Singh 
came out of his house with a hatchet with 


which he inflicted a blow on his Pleader: 


Lala Amar Nath. He then pursued Hazura 
Singh. On this the adherents of both 
parties collected together and a free fight 
seems to have ensued in which the mem- 
bers of both parties used deadly weapons 
and inflicted injuries on the members of 
the opposite faction. The fact that four 
members of Ganesha Singh's party and 
six members of Hazura Singh’s party 
received injuries indicates that these 
weapons were used on both sides. In order 


to establish that Hazura Singh and others’ 


. acted inthe exercise of the right of self- 
‘defence it lay upon them to establish the 
circumstances under which each blow that 
caused an injury toa member of the oppo- 
site party.was inflicted. From the evidence 
read before me it does not appear that any 
effort was made by any member of Hazura 
Bingh's party to explain the circumstances 


HAGURA HIHGE V, EMPEROR, d. 
to Rs, 16,000. The convicts in both cases ` 


. the opposite faction at all, 
attention been. drawn to any. other “facts 


438°, 


under whioh he gave n blow to bis oppo- | 


nents. Indeed the case putforward on be- 
half of these persons was that they did not 
use any weapon against the members of 
Nor has my. 


established on the record from which I 


could draw the inference that Hazura Singh 


and his companions inflicted these injuries 
in the exercise of the right of self-defence, 
It is also significant that this point was not 
taken in the grounds of appeal before the 
learned Sessions Judge and does not appear 
to have been argued before him. I, there- 
fore, hold that the convietions in both 
cases are correct and ought to be main- 
tained. ` 

As fo.the sentences, the first point to be 
decided is whether a separate sentence of 


Re. 400 fine imposed upon each petitioners ~ 


under each offence is legal From the 


statement. of facts given above ‘and the | 


findings of the learned trial. Magistrate it 


“ig quite clear‘that in either case the assemb- 


ly was not an unlawful one from the very 
beginning but'that it was only when the 
parties .had met face to face after the 
hatchet blow.on Lala Amar Nath had been 
inflieted that the fight started in which 
hurt was caused by some members.of one 


party to some members of: the opposite - 


party. .Inthese circumstances, it was the 
causing: of hurt which converted the as- 
sembly into an unlawful one.: The learned 
trial Magistrate, therefore, was not justified 
in inflicting separate sentences ` for the 
offences of rioting and hurt. The law on 


the point has been clearly and authorita- ` 


tively laid down in the Full Bench ruling 
Bhagwan Singh v. Empress(1) which is re- 
garded as the leading case on the subject 
and has been followed in: numerous cases, 
see for example Mangal Singh v. Emperor 
(2). The learned Public Prosecutor has 


conceded that on the findings of the Courts ` 


below and the facts disclosed on the record, 
a single sentence could only be imposed 
‘upon each of the petitioners in thése cages. 
I ‘must, therefore, hold that the lower 


Courts were wrong in passing séparate 
- sentences under each section against each 


petitioner, ; PRSE : 

As to the sentence of Rs. 400 fine against 
each petitioner, Mr. Sawhney for the Crown 
has left the matter entirely in my hands, 


(1)-4 P-R. 1901 0r:52P.L.R:190.. » 7. 7. 
p 38 Ind, Cas, 756; 31 P. R. -1916-Cr,;- 18 Cr. L. J. 


a d 
* 


J 5 í 
; 
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. After fully considering the argument of the 
petitioners’ Counsel ‘and examining the re- 
cord I.am of.’ opinion . that: the ends of 
justice will be met. by: imposing a sen- 
tence of Rs, 200 fine on each petitioner. 
I, therefore, accept the petitions . to -this 
extent* that the.sentence against each peti- 


, tioner.shall.be reduced to a fine of Rs. 200. 


only. In.all other respects. the petitions 


are dismissed. .The excess fine if paid must . 


be refunded. 
RL C 
AUN. Ay 


Sentence reduced, 


—— À 
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CALCUTTA HIGH COURT. 
| OR1MINAL APPEAL No. 8 or.1997. 
x March-21, 1927, . 
Present;—Mr. Justice Suhrawardy and 
‘+ Mr. Justice Cammiade. 
RAJANI KANTA KAYAL AND OTHERg—- 
uH ‘APPELLANTS . fe 
. versus: 
BISTOOMONI DASSI. 


Criminal Procedure Code (Act V ‘of. 1898), ss. 476, 
476B—Appeal from order making complaint, whether 


civil' or criminal appeal—Limitation—Limitation : 


Act (IX of 1908), Sch. I; Arts. 155, 156—Court making 
complaint, duties of —' Complaint", what amounts to— 
Application to succeeding Judge—Notice to opposite 
parties—Stay of order where appeal is pending. 

An appeal under s. 476B of the Criminal Procedure 
Codeto the High Oourt from an order making or 
purporting to make a'complaint under s. 476 of .the 


Code, is an appeal under the Criminal Procedure Code : 


and not a civil appeal, and is, consequently, governed 
by Art. 155 of Sch. I ofthe Limitation Act and not 
by Art. 156. east col. 1.) t 1 

Chandra Kumar Sen v. Mathuriya' Debya. (1), 
followed. : V 

A Court taking action under s. 476 of. the Oriminal 
Procedure Code should record a finding that in the 
circumstances ofthe case before it an enquiry into 
the ‘offences..mentioned should be made and the 
Judge should make a complaint in those terms in 
Writing signed by him. [p. 458,col. 1.] 


Where a Judge merely endorsed on an application. 


bya party for making a complaint as follows: “Write 
to the Additional District Magistrate about the 
matter and ask him to: proceed under s. 476, Criminal 
Procedure Code": 

Held,that the order was not one passed under s. 
476: of the Code nor acomplaint within the meaning 
ofthe Code. [p: 458, col. 2.] ] 

Wherean application is madeunders. 476, Crimi- 
nal Procedure Code, before a Judge ‘who has not 
heard the case it would be a good exercise of dis- 
cretion to issue notices upon the Opposite parties 
and pass orders after hearing them. [ibid.] 


Wherean appeal is preferred from an order in 


‘connection with which an application is made under 
8.476 of the Oriminal Procedure Code, the proper 
course for the Judge to whom the application is made 
^.d8.to wait for the resul&of the appeal, [ibid] . 


-BAXANI KANTA KAYAL 0, BISTÓOMONT DABAT, 
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Criminal appeal against an order of the. 


Second Additional’ Sessions Judge; 
Howrah, dated. -the Ist: September,. 
1926. 


Mr. Sitaram Banerjee and Babu Diptendra” 
Mohan Ghosh, for the Appellants.- AEN 
Babu Anil Chandra-Roy Chowdhury, for- 
the Crown. 
Mr. Prakash Chandra Pakrasi; for the: 
Complainant, e 
JUDGMENT. i 
Suhrawardy, J.—This is an appeal: 
under s. 476B,  Oriminal Procedure Code, 


- against an order of the Second Additional 
; District Judge of 24-Parganas complaining 


or purporting to: eomplain under s, 476. 


- against the appellants recommending their 
: prosecution under ‘various sections, of ‘the: 


Indian Penal Code. The facts are thatan- 
application for the-appointment as guardian 

of two minors was made by the third: appel- - 
lant Surendra:Nath Haldar under an author- - 
ity purported: to have been given by the: 


- father of the children appointing: Surendra. 


Haldar asthe guardian ‘ofthe minors after 
the. father's death. Subsequently” the 
mother of the minors (the respondent Bis- 
toomoni Dassi) applied to have the order ap: 
pointing Surendra as the guardian -of the- 
minors revoked. In the course of these 
proceedings an award was filed on’ behalf 
of Surendra compromising the case-on cer- 
tain terms. This award was objected to by” 
Bistoomoni and the whole case -was then 
tried by the then Second Additional Dis-- 
trict Judge, Mr. G. N. Roy, who ‘by his: 
judgment dated the 8th May, 1926, held 
that the authority conferring the guardian- 
ship and the award were both false docu- . 
ments; and the learned Judge revoked 
Burendra's certificate of’ guardianship and 
appointed Bistoomoni guardian of the- 
minors. Against this order an appeal 
has been preferred to this Court (being 
M. A. No. 312 of 1926) and this appeal is 
pending. On the lst September, 1926, an 
application was made by the respondent 
Bistoomoni -before Mr. Jameson who suc- 
ceeded Mr. G. N. Roy as the Second Addi- 
tional District Judge for an order under 
s. 476, Criminal Procedure Oode, complain- 
ing against the appéllants under several 
sections of the Indian Penal Code mention- 
ed therein. On that application an order 


. was passed by Mr. Jameson (to which I 
‘will refer later) on the same day, 


namely, 
the 1st September, 1926. This order was 
passed ea parte. The papers were sent ta’ 
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the Additional District Magistrate.of. Ali-. 
pore and summonses were issued. against 


all the appellants, excepting the appellant. 
Kishore ‘Gayen, which .were served upon.. 


them on the 20th October, 1926.. The: 
appeal to this Court was’ presented. on. the - 
5th January, 1927, when it was. placed.be: 
fore ‘the Court and admitted. Mr. Roy 


Ohowdhury who represents.tlie' Crown. has . 
taken,2' preliminary objection on the. 


ground that the appeal; at any.rate of the, 
first four appellants, was filed. out of time. 


and'is; therefore, barred under. Art, 155, 


Limitation Act not having been presented 
within 60 days of the order appealed. 


against. The appellants are not entitled'to.. 


any ‘allowance for the time occupied: in 
taking:theneeessary copies.as appears from 
the-dates mentioned ‘on the back of'the. 
copy; but itis argued: on ‘their behalf that 
they are entitled under Art..156; Limitation. 
Aet to 90 days from the date of the order. 


This contention ofthe appellants is,cléearly ` 


wrong. The appellants having come.to 
know of.the ex parte order passed against: 
them on the 20th. October last; the. appeal 
presented ‘by them on.the 5th January,, 
1927, ison the -faceof it time-barred. The. 


appellants argue that this is; an appeal. 


‘from the-order of a Civil Court and should, 
therefore; be-considered as an appeal in a. 
civil case. 


Criminal: Procedure‘ Code against an, order. 
passed’ under’ that Code.. In Chandra 


Kumar Sen v. Mathuriya Debya (Y) it was. 


held that an appeal under:s. 476:B, must, 


be ‘presented within the time prescribed. 


‘by Art. 154, Limitation Aet—tlhe appeal, 
in.that case being -to ‘a Court. subordinate: 
to a. High.Court. The. same:rule of law: 
will apply. to au appeal preferred under 
s. 476-B against an.order of the:lower Court 
to the ‘High Court ;the: governing Article 
being. Art. 155, Limitation Act: In: this 
view. the-appeal of' the first four ‘appellants: 
must, therefore, be held to be time:barréd: 
But there.is. another: circumstance: which- 
we cannot lose sightof. The. appeal -was 
admitted by our.learned brothers Cuming, 
and Gregory JJ. The facts on which. the. 
appellants rely for an extension of time, 
if the appeal was held to. be out of .time, 
are mentioned in the petition. We. are not; 
ina position to say that these. facts : were- 
not brought to the notice. of the: learned’ 


(1) 90 Ind. Cas. 529; 42’O.:.L, J. 120;.29 O.. W:N. 1035). 
52 O. 1009; A, I. R. 1925 Gal. 1228; 26 Cr, L, J; 1569, 


. 
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This view is.erroneous inasmuch.. 
as- the right to appeal.is given. by the. ' 
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Judges who admitted:the'appeál and.they.- 
might have thought that it.was a::proper - 
case .far concession-in favour of the.appel- 

lants: This-view gains-some strength. from: 
the decision of this Court in the, case::of:: 
Hamid Ali v: Madhu Sudan Das Sarkar. (2). . 


. There Chotzner, J., was- -of opinion. thatan.. 


appeal under.s.-476-B; Criminal Procedure. 
Oode, must: be treated as an:ordinary appeal: 
under.thé. Criminal Procedure.Code: But. 
Duval, J., was. of: opinion: that. such: an: 
appeal must ‘be treated: as.a Miscellaneous: 
Civil Appeal and regulated. by O:: XLI; 
Oode of..Civil- Procedure. This: difference: 
of.opinion between two- learned: Judges. 
may afford: a. reasonable. ground::for. the: 
appellants to suppose that the: appeal was: . 
a civil.appeal and they had 90 days! time: 
from . the date: of. the : order. to prefer:an^ 
appeal to this. Court. In. this: view we. ` 
propose to. hear the appeal.of the. first: four: 
appellants.. ee 

As regards.the appeal by Kishore:Mohan: 
there is.no.doubtthat it .is: within time.: 
The order for the-iesue-of:summons-against.. 
him was passed on the:6th December, 1926; . 
andit was actually served. upon: himon: 
the 18th December, .1926. The- fáct.that. 
Kishore's appeal is in. time- and: that: we: 
have to hear it. has. induced us:to a:certain: 
extent to admit the appeal of.the.other- four- 
appellants..  . s 
Now, to come to the real. question ..in. the- 
case, . namely; whether there -was:.a<proper- 
order unders. 476, Criminal Procedure Code, 
upon which action could.be: taken: by: the: 
Criminal Court. The- opposite. party: Biss. 
toomoni Dassi filed an:application:.on the: 
lst. September, stating all-the:cireumstances . 
of the.case.and prayed:“ Your Honour: may: 
be. graciously pleased-to lodge a complaint. 
with. the-Magistrate-for. trial of:the:opposite.. 
parties. Nos. 1,2,3;4.and- 6:under: s: 468; 
Indian Penal Code; and:8:193, Indian.Penal- 
Code, and of the:opposite:party: No. l.under 
88. 462,471,193. and. 186; Indian Penal: Code- 
and. of.the:opposite party No. 5 under 8:193, 
Indian PenalOode;' On:the margin:of-this. 
application the order written by the learned 
Judge: Mr. Jameson is "write to Additional- 


. District Magistrate aboutthe matter and ask 


him.to-proceed under s. 496 (476 ?); Criminal 
Procedure Code," It is not.apparent: what- 


‘further proceedings. were taken ih this mat-. 


ter‘but it appears.from the. Magistrate's 
record that in all-probability: this..applica-. 

(2) 100 Ind. Oas. 351; 31 O, W. N:281; Av ICR? 1927 
Çal, 281; 54 O, 355, fa 
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‘tion with thé ordér thereon was sent to the 
Magistrate because there is ‘a letter dated 
the 16th November, 1926, from Mr. Jameson 
. tothe District Magistrate in whieh it is 

stated that no preliminary enquiry as was 
asked for by the Magistrate was necessary 
88. prima facie the case had been made out 
in the judgment of his predecessor. On 
. receipt of this letter the Additional District 
Magistrate passed the following order: "The 
order of the Additional District Judge on the 
' margin is treated as a complaint and cogniz- 
ance taken, I have madeover to Sub-Divi- 
‘gional Officer, Diamond Harbour for disposal.” 
This shows that the order written by Mr, 
‘Jameson on the margin of the application of 
the opposite party was treated. as a com- 
plaint upon which criminal proceedings 
werestarted under s. 476, Oriminal Procedure 
Code. Section 476, so far as it is relevant 
for our. present purpose runs ‘like this: 
When any Civil Court is of opinion that it 
is expedient in the interest of justice that an 
enquiry should be made-into any offence 
referred toin 8.195, etc. etc, which appears 
tohave been committed in or in relation to 
a proceeding in that Court, such Court may 
record a finding to that effect and make a 
complaint thereof in writing signed by the 
presiding officer of the Court and shall for- 
‘ward the same to a Magistrate, etc. The 
section, therefore, requires that the Court 
has himself to find that in the interest of 
justice an enquiry should be made; as also 
that he should record a finding to the effect 


that such enquiry should be made into any, 


offence committed in relation toa proceed- 
ing in that Court. The Court has further 
to make a complaint thereof in writing 
signed by the presiding officer of the Court. 
‘Complaint' has been defined in e, 4, Crimi- 
nal Procedure Code as “An allegation made 
orally or in writing to a Magistrate, with a 
view to his taking action, under this Code 
that some person, whether known or .un- 
known, has committed an offence." The sec- 
tion, therefore, requires that the Court should 
record a finding thatin the circumstances 

of thecase before it an enquiry into the 
' offences mentioned should be made and that 
he should make a complaint in those terms 
in writing signed by him.. In the present 
case the only order was ‘write to Addi- 
tional District Magistrate about the matter.’ 
: This order was presumably passed 
upon the office and was not in any way 
a recommendation or a complaint to the 
Oriminal Court to 
matter, It is not, therefore,an order passed 
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under s. 476, Criminal Procedure Code, nor . 
8 complaint withinthe meaning of the Crimi- 
nal Procedure Code. But it has been argu- 
ed on behalf of the Crown as well as by Mr. _ 
Pakrashi who appears for Bistoomoni Dassi ` 
that the order must be construed with re- 
ference to the petition upon which it was 
passed. Though I am not sure that it would - 
be correct for a Court to refer to a petition 
in passing an order like this according fothe 
terms of s. 476: bat conceding that it can be 
readalong with the petition I donot find that 
there isany order which can be said to be 
a complaint to the Oriminal Court, Iam 
accordingly of opinion that the order upon 
which the proceedings have been started 
in the Oriminal Court is not an.order under 
8. 470, Criminal Procedure Code. It is not. 
necessary in this view to set aside the order’ 
passed by Mr. Jameson on the lst Septem- 
ber, 1926, in so far as it;directs the office 
to take certain steps. Butifitis regarded 
as an order under 5.476, itmust, in my opin- 
ion, be discharged. 

I should like to add that in the circumi- 
stances of this case when an application 
was made under s. 476, Criminal Procedure 
Code, beforea Judge who had not heard 
the case it would have been a better exer- 
cise of discretion to issue notices upon the 
opposite-parties and pass proper orders 
after hearing them. In the present case . 
the: opposite-party had already filed an ap- 
peal to this Oourt against the order of Mr, 
G. N. Ray. If this fact was brought to the 
notice of Mr, Jameson, it was possible that 
he might have stayed his hands till the dis- 
posal of the appeal. 


- It is still open to the respondent oppo- 
site party to apply for a fresh order under 
8. 476, Criminal Procedure Code, in which . 
case the learned Judge will, no doubt, act 
according tolaw. Buf considering that an 
appeal is pending in this Court, in my opin- 
ion, the proper course is to wait forthe result 
of the appeal. , < 

In this view I willallow the appeal. ' 


Cammiade, J.—I agree with what has 
fallen from my learned brother and with 
the order which he proposes to pass I 
wish to addthatin a case such as the pre- 
sent it was necessary for the Judge who in-, ` 
tended to make a complaint to look into 
the facts of the case and to decide what 
offences had been committed by what par- 
ticular person. Mr. Jameson did not try 
the case for revocation and he was not 
aware ofthe facts, Thejudgment which 


^ 
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was delivered by his predecessor does not 
contain anything -from which it can be as- 
' eertained that particular persons had taken 
part in the commission of any particular 
offence. The law requires:that when certain 


classes of offences are committed no Court ' 


should take cognizance of such offences un- 
less the Court before whom or the relation 
. to the proceeding before which such offences 
have © been committed moves 
-purpose and removes the legal bar to the 
prosecution. Thereis nothing on the record 
to -show that Mr. Jameson applied his mind 


to this matter or decided what offences had’ 


been committed or who had- committed 
them ; and, therefore, it must be taken 
that the second letter writen by him 
to the Magistrate cannot by any stretch 
: of language amount to a complaint. In 
my opinion, that complaint, ifit is treat- 
ed asone, should be quashed because it 
is notin compliance with law. I would 
further pointout that in the . petition that 
was filed by Bistoomoni there is.a prayer 
for the prosecution of the accused persons 
(appellants before us) on charges under s. 
463. No offence is punishable under that 
section for s. 463, defines forgery. The 
' offence is punishable under s. 465. I find 
from the record that the Magistrate has 
issued summons under s. 463, Indian Penal 
Oode. This would lead to trouble later on. 


In all these circumstances I agree with | 


` the order which my learned brother has 
passed. 


ALN, Ai Appeal allowed, 


PATNA HIGH COURT. 
- CRIMINAL APeEiL NO. 100 or 1927. 
July 26,1927. 
Present :—Mr. Justice Ross and 
Mr. Justice Wort. 
TAJALI MIAN AND Orit&Rs —AcousuD — 
APPELLANTS 
versus 
EMDPEROR-HRESPONDENT. | 
Criminal Procedure Code (Act V of 1898), ss. 276, 
278, 297—Jury trial—Appearance of only requisite, 
number of Jurors—Constitution of Jury without . 
“selection by lot—Jury, whether properly constituted— 
Objection to Juror—Presumed partiality'— Charge to 
Jury—Impartial summing wp, necessity of—O mission 
of prosecution to call material witness—Duty of J’ udge 
im summing up—Contradictory statem ents of witnesszs 
- te Police, effect of. 
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Where, out of the- ‘Jurors ‘summoned, only í the 
requisite number appear and they constitute the 
Jury, the Jury is not properly constituted inasmuch 
as jurors must be selected by lot under the prov- 
sion of s. 276 of the Code of Criminal Procedure. [p. 
462, col. 2. 

Bholanat Hazra v. Emperor (2), followed. 

In re Dhunno Kazi (1), distinguished. 

A Court is bound to allow an objeotion taken by an 
accused to a Juror where there are reasonable grounds. 
BH presuming partiality in that Juror. [p. 460, col: 
1. i s 

A charge to the Jury which takes the form of a 
considered: argument tendingin favour- of the pro- 
secution rather than an impartial summing up of the 
jo dence tothe Jury is entirely illegal. |p. 462, col. 
1. wa f 
‘Per Ross, J.—-Where the prosecution fails to calla 
material witness, this fact should be pointed out to 
the Jury and they should be left to draw their own 
conclusions from it. [p. 461, col. 1.] : 

‘Previous statements made by witnesses to the 
Police are not evidence in themselves and where they 
contradict with the evidence given by them at the 
trial, the question forthe Jury is not whether the 
statements made in Court or those made to the 
Police are true, but whether the inconsisteney in 
the statements does not make the evidence in Gourt 

unreliable. [ibid.] . 

Criminal appeal from. a decision of the 
Sessicns Judge, Bhagalpur, dated the 15th. 
of May, 1927, 

Messrs: F'aele Alt, N. C. Roy and D. L. 
Nandkeoly ar, for the Appellants. 

The Assistant Government Advocate, for 
the Respondent. i 


J UDGMENT. 

‘Ross, 3.—The appellants Tajali Khan 
-and Kokai Rai and Saukhi Mahra;: have been 
found guilty by the unanimous. verdict of 
a Jury and have been sentenced to nine 
years’ rigorous imprisonment each by the 
‘learned Sessions Judge of Bhagalpur ona 


: charge of dacoity committed on the 16th of: 


January, 1927. The dacoity took place in 
. & house belonging to Maru Mahto and his 
brother Katki. Katki and the four sons of 
Maru, Kanhai, Ritlal, Ram and Ramlal were 
all sleeping in the bathan when they were 
- attacked by the dacoits. In the house were 
some ‘women and a boy named Gurdeyal, 
sixteen years of age, a cowherd. Some pro- 
perty and Rs. 4 in cash were taken away 
- by the dacoits who inflicted some injuries 

on Katki and. Kanhai. 

The first point taken on behalf of the: 
appellants is that the Jury was not próper- 
„ly constituted inasmuch as the Jurors were 
not chosen'by lot. There is authority for 
this argument and apparently none against 
it. Another objection to the constitution 
of the Jury is-that the accused objected to 
one of the Jurors: Ganpatram Marwari’ on * 


a ' 


00. ~ 


thieLsehimipur Raj, in. whose employment 


the accused are, there’ was an important , 
litigation” pending. The learned Sessions . 


Judge did:not-disbelieve. these. facts,. but 
lie came to the-conclusion that there- was 
-DOvreason: why, on this. ground , Ganpatram 


Marwari: should. be. prejudiced- against., 


the-.accused. Now s. 278 of the Code of 
'Oriminal. Procedure.requires. that: any ob- 


jection taker to a.Juroron the ground ‘of. 
sème.. presumed or actual . partiality. of the - 
Juror, if made out to the satisfaction of the . 


Court, shall be allowed: The- facts -were 


: afcepted- by.the Court, and they evidently: 
gave. ground for presumed. partiality in.the. 
Juror: The.decision.of- the learned. Jud ge. 


relates~to actual partiality and is- really 


not? æ decision, on the objection.taken: It 
seeme . parties:. 
on: the admitted.facts that the accused did f 


seems- cléar. from- the. situation of 


presumė :partiality in this-Juror,- and that 
consequently the objection should havebeen 
allówed. ` - 

-Apart from the constitution 


of ‘the Jury 
learned , Counsel contends.that 


there is mis- 


direction in the charge itself on important. 


points.. Generally, his objection‘is-that the 
charge’is ‘more in the nature-of a judg- 
ment than achargeand that the learned 
. Judge has expressed. his-opinion on the 


facte-too;dogmatically and in. too ‘unqualifi- : 


ed:à manner,” 


: ‘The defence was that Tajali was oneof the. 


persons. in` charge .of the. Lachmipur 


jungles and. had. taken action, against Maru. 
Mahto. for cutting wood without authority; J 
that-Maru.wastaken by Saukhi Mahra and. 
Kokai; Rai.and Dhanraj Singh to the.. cut-. 


` eliery and was fined \Rs. 15. by the zemindar; 


and that on acconnt of this enmity these. 


persons had been.. falsely implicated. The 
learned,Judge in his charge states this .de- 
 feüze.and says that “unless Maru Mahto 


was ,Put.to. some ‘particular indignity: on. 


this, occasion, one would scarcely-expeot it 
‘to have rankled so long.in his mind. Maru 
Mahto. himself has' denied | that any. such 
incidént ever took place. It is significant 
that- he.was not interrogated at any length 
about it". Now, apart from the fact that 
this; passage in the charge is too : strongly 
expressed, there is an important omission, 


naimiely, the fact.that, Maru Mahto in “his, 


‘statement. before: the Police had. hiniself 


admitted:that he had been. reported against 


by Tajali -Khan for cutting. wood without ` 
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Dec. (N. 8.) 77 


4 


, [04 1, 0; 1997]. 


permission .and-had:been:taken :to-the.cute.. 
chery; by.-Dhanraj Singh and Saukhi Mahra. 
and fined-R&8,15... . 

Another point of. importance. in .the:case-- 
was..the question of: delay.in. giving:-the- 
Information: The- occurrence : took: 
place about mid-night on: the: 16th-of-J ans 
uary. The. Police. Station is eight miles:, : 
distantand the First Information. was laid. | 
between 12 and 1 o'clock. the folowing, 
afternoon; Now, prima. facie there. was . 
delay ; but the. learned . Judge speaks.of. 
the promptitude with which the F'irst.Infor-. 
mation.was lodged as. a: fact . militating.- 
against the idea of any conspiracy. His. 
reasoning on this part.of the case is diffi-. 


. cult to follow.. His view. seems to be.that if- 


there.had been a conspiracy, it could: 
scarcely have. begun until, Maru . arrived:; 
and he did not return. until the latter part, 
of the night ; and, as. the First Information. 
was lodged between 12 noon and. l.P: M.. 
the party musthave left within a COmpaTA- - 
tively shorttime, There is a,confusion of: 
thought here, because- on- this. reasoning. 


_there-.was no delay only if Maru Mahto'&. ` 


return -had to be- awaited; and that waa. 
only necessary if-a conspiracy. was taking. 
place. The.charge on this-part of. the case. 
seems to be.unsatisfactory. 

Another. point which was taken by. the- 
defence was: that Nur Ali Chaukidar, who- 
was .admittedly.an independent- person; 
should, have been. examined. The manner. 
in which the learned Judge deals with: this. 
man's.absence- from the witness-box. is 
unsatisfactory. Instead of- directing the 
ury that an adverse..inference should be 
drawn against the prosecution for not call- 
ing this witness, as, was held in dn re 
Dhunno Kazi (1) he entered into a specula- 
tive discussion as'to whether there was a 
conspiracy onthe. part of the.com plainant 
or an organized attempt to win over wit: 
nesses to the side of theaccused. All this 
was quite irrelevant.to the subject under 
discussion. The plain fact was that Nur. 
Ali- Chaukidar hiad ‘come. shortly- after the. 
occurrence and, according to the prosecu- 
tion, the dacoits were named in his presence 
and, when he was. not called by the prosecu- 
tion, that fact should have been pointed: 
out tothe Jury and they should have . 
been left to draw.their own conclusions. ' 
from it. - 


(1).8 C. i 10 O. L. R. 151; 6 Ind, Jur. 251; 4Ind, 
tds NE Y. } 
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"The most important question in. the case 


“was the question of identification. Now, cer- 
tain statements had . been made to the 


Police which threw doubt upon the state- 
ments màde in Court. The learned Judge 
discusses these statements and the conduct 
of the Sub-Inspector. He. seems. to think 


“that the question for the Jury was whether 


the gtatéments'in Court or the. statements 
to the Police were true But the statements 
to the Police are not evidence in theméel- 


“yes and the true question was whether the 


inconsistency in, the statements ‘did not 
make the evidence in Court unreliable. 
The learned Judge then refers -to the. fact 
that ‘Tajali-Khan had appeared :immedi- 
ately before the Sub-Inspector and his com- 


-meént upon it is that he may merély have 


‘been taking what seemed to him and what 
“was in fact the most prudent course—a com- 


.ment which,in my opinion, was not a fair 


facie indicated innocence. 


comment to make upon an act-which-prima 
The .learned 
Judge thinks that the Sub. Inspector was 
unduly impressed -by this acticn and that 
this led him’ to cross-examine the witnesses 


severely ; and he' comes tothe conclusion 


‘that the statements, which the witnesses 


' for this. 
"Spector to test. the 


-made ‘must have been. made in answer to 


leading ‘questions: But there is no ground 
It was the duty of the Sub-In- 


identification by wit- 


"'e88és8 in & serious case like this ; and I can 


-Inspéetor's evidence. 
-before the Police’should have been left to 


'gée' no ground for thesuspicion which the 


learned Judge has thrown upon the Sub- 
The statements made 


the Jury to draw their conclusions. 


. Then with regard tó three witnesses whose 
évidence is unfavourable to the case for the 


prosecution, ‘namely, Maharaj, Antu 
and Rohan, the learned Judge -says 
' that Maharaj ` Mahto's statement is on 


oe 


the face of it a very unconvincing state- 
ment. 'Thisseems to me to betoo strong 
an expression Of opinion. In dealing with 
these three witnesses, the learned Judge 


'gays that if the Jury believed ‘that the: 
“other witnesses were speaking the truth, 

‘then it would seem that there were power-: 
“ful influences at work to--exculpate the 


accused ‘persons, and that.these three wit- 


'nesses came under them and had been 


: induced not to support the prosecution 


case. This was. & speculative opinion and 


was likely to mislead ‘the Jury. On all. 


-these grounds -I- would hold that the 


charge is defective and the conyictions 


mashes MIAN v. Rurknoh, 


.at the. Thana Kanhai . 
. recognized four:dacoits and . that. -Kanhai 


dày 


must be set aside on ‘the ground. of. mis- 


direction also. 

.The question then remains whether .a 
re-trial should be ordered. in. this case. 
The only ‘point is whether the evidence 
of identifieation is sufficiently reliable and 
strong. to make a re-trial.necessary. “Now, 
besides: the four persons -who were: said 
to have been identified, two. other, persons 
were. named in the. First Information. as 
.suspected: . They were . Dhana,:-Mahto and 
Janki. Mahto. .The learned Judge . points 
.out in his charge that. the “brother. of 
one of these persons -had instituted a 
criminal case against Maru Malto “two 
months ‘before. There was, therefore, :a 


_strong suspicion that these persons.had 
` been named merely outof enmity, andan 


the case of. the present appellants ` there 
was a.ground of enmity with Maru Mahto 
on the admitted facts, and these. consider- 
„ations compel :me.to regard the. evidence 
with some caution. The. identification de- 
pends on two witnesses . only,- Kanhai and 
the boy. Gurdayal who says. that he. hid. 
himself, and.saw the dacoits from a place 
of concealment. .He.identifiéd two.. ;pérsons 
-of whom only one was on.his trial, namely, 
- Tajali. Consequently Ahere.i is. the.identifi- 


. eation of two witnesses in the case of-Tàjali 


and of one witness only in “the. Gase .of 
other two appellants. Before “the. ‘Police, 


Maru, the father of Kanhai, said that his 


.8on ‘had recognized T'ajali. Khan and 
Kokai: Rai, aud that..neither he.nor any- 
one -else told. him. that other.dacoits-had 
been recognized. Before the Police -Gur- 
dayal had..said that.he told only Kanhai 
the names. of the daecits whom .he; had 
recognized; but, when..thé: case came. for 


. trial, the- „witnesses . said that Gurdayal as 


well as Kanhai had named. the dacoits 
whom they. identified. to them) .Then there. 


. is the evidence of the three witnesses ‘whom 


‘the learned. Judge :has referred ‘toi. his 


charge. Of these Maharaj.Mahto. said that he. 
.never heard any talk as to the. identity 


of the dacoits. Rohan : Rai said that 


-said : that he, Had 


had told him nothing about. having “re- 
cognized. any: of the aceuséd - and: that.the 
firat time he named them.to him was. at 


“the Police Station, Antu Mahto:said that 


when he-was at the house neither Kanhai 
nor any one elsa told.him who. the :dacoits 
were. Whether these. witnesses. or . the 
‘members of the family are to bs believed, 
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pancy between their statements; and Iam 


doubtful whether implicit reliance can be 
placed upon the members of the family, 


. not only in view of Maru's earlier state- 


- 


ment to the Police, but in view of the 
gradual development which has taken place 
in their evidence as will be seen by com- 
paring their statements before the Police 
with their statements before the Commit- 
ting Magistrate and their statements in 
Court. Ritlal did not tellthe Police that 
either Kanhai or Gurdayalhad given the 
names ofthe dacoits whom they had re- 
cognized. Ram Mahto also did not make 
any Buch statement. Now they say that 
the names were given by both Kanhai and 
Gurdayal: In the$Committing Magistrate's 
Court-they made statements which were 
intermediate between the two. There has 
elearly been a good deal of development 
in the case as the learned Judge himself 


“has pointed out in the charge; and this 


throws doubt on the reliability of the 
evidence whieh is slender in amount and 
which, in the circumstances existing bet- 
ween thé parties, can hardly have any 


‘great weight. It is to be noticed that the 


identification and the arrest of these 
persons led to no consequences so far as 
the dacoity itself is concerned. No clue 


“was obtained to the other dacoits nor was 


any of the stolen property traced. It seems 


“to me impossible to hold that a serious 


charge of. this kind can be proved by such 


'" evidence as has been given in this case 


and I am, therefore, of opinion that a re- 
trial should not be ordered. 

-The result is that the convictions and 
sentences are set aside andthe appellants 


` will be set at liberty. 


' Wort, J.—I agree. Inmy opinion also 


' the chargetothe Jury is quite unsatisfactory. 
"It takes the form of a cónsidered argument 


tending in favour of the prosecution rather 


' than an impartial summing up of evidence 


tothe Jury. Whether the explanation of 
that is to be found in the.order-sheet under 


' the date 19th May, 1927, I cannot say, but 


there it is stated that on that date the trial 
‘wag resumed, the Public Prosecutor finished 


his argument, Pleader for the-defence ad- 


dressed the Court and Jury in reply, charge 


: was read out to the Jurors by the Court and 


the verdiet of theJury recorded. Thisclearly 
indieates thatthat charge had already been 
dictated before the trial was coneluded. But 
I leave that point, because, as already 
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. Stated, the first point which was argued by 


the learned Counselfor the petitioners re- 
lated to s. 276 on the question of the con- 
stitution of theJury and with that I propose 
to deal. ` 

Now it appears in this case that although 
therequisite numberof Jurors were summon- 
ed five only appeared on the day of trial.. 
The point taken?is that having regard to the 
fact that five only appeared the learned Ses- 
sions Judge could not comply with s. 276 in 
choosing the Jurors bylot. Now,twoauthori- 
ties have been quoted to us. First the case 
of Bholanath Hazra v. Emperor (2) in which 
the very same circumstances occurred. 
Twelve Jurors were summoned in that case, 
but five only appeared, five being the re- 
quisite number, and that five constituted 
the Jury. On appeal the objection having 
been taken that the Jury was not properly 
constituted a Division Bench upheld the 
objection and decided that the procedure 
adopted was not a mere irregularity; but 
was of such a character as to make the 
trial invalid. Another authority has also 
been quoted to us by the prosecution, the 
case of In re Anipe Palladu (3). The facts 
in that case were that there not being a 
sufficient number of Jurors, the Oourt sup- 
plied the deficiency from the persons present 
in Court, as it was clearly entitled to do, 
but the objection was taken that the Jurors 
being members of the public who were made 
to supply the deficiency had not been chosen 
by lot. The Oourt decided that there was 
no provision in the Criminal Procedure 
Code which made it necessary to choose by 
lot, those members of the public thus added, 
as it wasin the case, of Jurors. who were 
summoned, But, of course, quite clearly that 
case can be distinguished from the ofe 
which I first quoted and, in any event, if 
this Court has to follow one or the other, it 
must follow the decision of the Calcutta 
High Court. But althougb, in my opinion, 
the irregularity which existed in this case 
is sufficient to make the trial invalid, ` yet 
there is another point which has been argu- 
ed before us which is one of substance, 
One of the Jurors was challenged on behalf 
ofthe accusedon the ground of presumed 
prejudice. The Court disallowed the ob- 


jection. As my learned brother has already 


(2) 99 Ind. Cas. 920; 44 C. L. J. 541; 28 Cr. L. J. 1943 
A.I R. 1927 Cal. 242. 4 

(8) 36 Ind, Cas. £47; 18 Cr, L. J. 18; (1917) M, W, 
NuSL W, 327, | 
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stated, the Sessions Judge did notdisbelieve 
the fact from which the prejudice was said 
to arise, but stated that he saw no reason 
why on this ground there should be pre- 
judice. In my opinion, the learned Judge 
had no alternative but to allow the objection 
. under s. 278 which reads "Any objection 
takento a Juror on any of the following 
grounds, if made out to the ‘satisfaction of 
the. Odurt, shall: be allowed:"—Ofsthese 
grounds one is "some presumed or actual 
partiality in the Juror.” Having regard 
to the nature ofthe objection taken, in my 
opinion, he had no other course open to him 
than to allow it and, therefore, the Jury on 
that view was'not properly constituted, and, 
therefore, the trial was invalid. m 

For thése-reasons, I think that the -con- 
victions and ‘sentences passed against the 
appellants must be set aside. 

A. N. A, Conviction set aside. 


"OUDH CHIEF COURT. 
OnrmiNAL REFERENCE No. 37 or 1927. 
September 1, 1927. 

Present :—Sir Louis Stuart, Kr., 

. . Chief Judge. . | 

. RAM PRASAD AND OTHERS—ÁCCUSED 

: —APPLIOANTS 1 
fepe versus : 
RAM ADHAR AND OTHERS —ỌOPPOSITE 
Party.  - 

Criminal Procedure Code (Act V of 1898), s. 145— 
Dispute—Breach of peace—Magistrate, whether bound 
to take evidence. : eee 

Section 145 of the Code of Criminal Procedure does 
not require that the: Magistrate must take evidence 
in order to satisfy himself that the dispute is or is 
not likely to cause a breach of the peace. He is 
required merely to state that he is satisfied and to 
record the grounds of his being s9 satisfied. 


Revision against an order of the Firat 
Olass Magistrate, Fyzabad, dated the 31st 
May, 1927. ^ ^ " i 

- Case reported by the Sessions Judge, 
Fyzabad, dated the 25th July; 1927. 

Mr. Raj Bahadur; for thé Applicants. 

Mr. H. K. Ghose, for the Orown. f 

JUDGMENT.—After hearing the 
learned Oounsel -for the applicants 


I am unable to take the view that there ' 


is any cause for this Court to interfere in 
revision. The section requires ‘that a 
Magistrate should be satisfied from a Police 
report or other information that a dis- 
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exists concerning any land or water or the 
boundaries thereof, within the local limits 
of his jurisdietion. If he ie so satisfied 
he has jurisdietion to make an order in 


.wiiting stating the grounds of his being 


so satisfied and requiring the parties côn- 
cerned to put in written statements in 
respect’ of the fact of actual possession. 
There is nothing in the'Code which directs 
the Magistrate in the course of this sub- 
sequent inquiry to record evidence on the 
question whether the dispute is or is 
not likely to cause a breach of the peace 
and he confines himself.in this inquiry 
entirely to the question of possession and 
decides the matter accordingly, placing 
in possession the person who he considers ` 
is entifled to possession. Tne matter has 
been argued before me on the ground that 
it is necessary that there should be evi: 
dence on the record sufficient to satisfy a 
superior Court that a dispute likelyto cause 
a breach of. the peace exists. I cannot 
accept this contention. The Code does 


_not lay down thatthere should bé such 
‘evidence on the record and in these cir- 


cumstances the absence of such’ evidence 
on the record cannot. be considered a 
sufficient reason for interfering, with the 


order. What the Code does say is that the 


Magistrate is to be satisfied and that he 


-has to state the grounds of his being so 


satisfied.. Here the Magistrate was satisf- 


“ed and he recorded grounds for his being 


satisfied and there is an end of the matter 
as far as‘that point is concerned. The 
law does Dot permit an appeal in such 
cases but it is open to.this Court, a8 a 
Court of Revision, to interfere if the order, ` 
on the face. of it,is plainly and palpably 
wrong. I do not. consider the order plain- 


ly and palpably wrong: It’ reads to me 
as avery sensible order, 


; The applicants 
are the persons who have been declared to 


:be:out of possession. Their remedy has 


already. been, indicated to them by th 
Magistrate. They can go toa Civil Court 


: and assert their title for recovery of pos- 


session. I order the papers tobe returned. 
G. H, . Records returned, 


pute likely to cause a breach of the peace h 


' . “heirs. One of these persons, 
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-LAHORE HIGH COURT. 
. ' OURIMINAL Revision PETITION No. 814 
. f ‘or 1927. i 
E August 11; 1927. 
* Present-:—Mr. Justice Broadway. 
.PHULXSINGH AND orgers—AccosED— 
l -PETITIONERS 
t versus. 
EMPEROR— RESPONDENT. 
` e i Penal Code (Act XLV -of 1860), ss. 97, 99—Private 
defence of property—Eviction of trespasser by force. : 
. The right of, private.defence .of property does not 
entitle a person who has lost possession of the pro- 
` perty, though he be. entitled to it. in law, to evict. the 


„trespasser in'possession by means- of physical force. . 


Jasuram Marwari v: Emperor (1), followed. 

Petition. for-revision.of. an. order of the 
‘Sessions: Judge, Ambala, dated the .27th 
“April, 1927, affirming that-of the Magistrate, 
zEirst.Olass»Ambala,; dated the 12th April, 
1827. |... 

‘Mr:-Faqir Chand; for the Petitioners. 

. Mr; Raj Krishna; for the Government Ad- 


‚vocate, for the Respondent. 


~JUDGMENT.—The ‘facts of this case 
‘are that one Sundar Singh sold 11 bighas of 
‘Jand to Phula Singh and. two other persons 
“in 1924; but:for some reason .or other’ failed 
.to.give them.possession, with the.result that 
:Phüla Singh -and his ov-vendees -were 
“compelled to institute.a suit for possession. 


"They succeeded: in obtaining.a decree-and | 
.wére .given symbolical possession on the. 


llth of.April,1925. Sundar.Singh died 
“towards the end.of 1925, whereupon Narain 
-Singh and .certain other.persons claimed 
‘to. be entitled to this land. as Sundar Singh's 
ir Chanchal 
Singh, had actually .. instituted a pre- 
.émption suit qua this land which had. been 
dismissed, and I understand, has been dis- 
‘missed up to ‘this Court. It will thus -be 
‘geen that the vendees,..Phula Singh; ete., 
“were. in-legal,, if- symbolical, possession of 
'ihislànd.. . MA ME 
|, Onihé'l8th.of July, 1926, Narain Singh 
‘and. his. companions. proceeded to. plough 
‘the land andsow chari therein. Phula Singh, 
-“et¢., came to.know òf this and in the .after- 
` noon óf the same day went down and forcib- 
ly evicted Narain Singh, etc. The Police 
“Station is some 8 miles away and Narain 

Singh reported the matter on the 21st, while 

Phula Singh put ina complaint in the 

Court of a Magistrate three days later, 
owing to the fact that the intervening days 

were holidays. The Magistrate convicted 

poth sides, but on appeal ithe learned 


` 


PntLa SINGH V. EMPEROR. 


. possession, 


[10 L 0. 1997]. 


'Bessions Judge has acquitted Narain Singh 
and his friends.but'has ‚upheld the convic- 


tion of Phula Singh, etc. 
. These latter have come up.to this Court 


.Ahrough Mr. Fakir Chand who.has contend- 


ed that his clients. (the. petitioners) were 
entitled to turn out, forcibly, Narain Singh 
and his friends, inasmuch as the petitioners 
-were entitled tothe land and-were ineactual 
Various authorities have been 
cited dealing with the question of the right 
of.defence of property, but it seems to me 
that the more appropriate is one cited by 
Oounsel for the Crown, Jassu Ram Marwari 
v. .Emperor.(1. There the complainant had 
managed to get possession of a certain: plot 
of land and was in use and occupation ‘of 
.the same. ‘Some. time later Jassu Ram and 
others Claiming to be. entitled to the.land 
forcibly removed. the complainant from the 
said plot. It was held that they had no 
justification for doing so and that they 
could not claim aright of defence of proper- 
ty as against the complainant assuming him . 
to be a trespasser, In the -present case it 
is true that Narain Singh, etc., had entered 
upon this property in.the morning and the 
present petitioners ousted them. in the 
afternoon, and it is, for this reason, strongly 
urged .by Mr, Fakir Chand that »Narain 
Singh, etc., could.not be regarded às trespas- 
sers in peaceful possession. While there-is 
something. to,.be.. said for this position it 
seems to me that once the present petitioners 
~had lost.possession of.the.land, they should 
have, proceeded to.the Pclice Station. and ob- 
tained the assistance of the Police instead 
: of themselves ousting the trespassers. At 


‘the same.time,.[ consider that the offence - 


.committed by.them .is,of:such:a.nature as 
~does' not require any: heavy ‘sentence. While 
I maintain" the conviction, I reduce "the 
sentence in the ‘case. of each petitioner to 
the period of imprisonment already under- 
gone, and direct thát- they be discharged 
from their bail-bonds, XE. 
^R. L. "Sentence reduced, 
(1) 74 Ind. Cas.,73; 24 Cr. L; J. 745; 2 Pat; LR, 13 
Cr.; A. L.R.1024- Pat. 143. 
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ALLAHABAD HIGH COURT. ' 
BESAN) OrviL APPEAL No. 1640 or 1924. 
May 12, 1927. 

Present:— Mr. J ustice: Iqbal Ahmad. 
SURTA AND. ANOTEE&— DEFENDANTS—- 
APPELLANTS 
versus- 

DALLI AND OTHERS—PLAINTIFFS — 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 79- Dispossession 
of tenant by lambardar^as co-sharer, effect of—Dis- 
possession by lambardar and co-sharer—S, 79, whether 
applicable. 

Section 79 of the Agra Tenancy, Act has no appli- 
cation to a case where a tenant is ejected from his 
holding by a lambardar not asa lambardar but in 
his capacity of a, co-sharer. [p. 465, col. 2.] 

Chedda v. Achhu Singh (1), followed. 

Section 79 of the Agra Tenancy Actis limited in 
its application to cases of ejecument by the whole 
body of co-sharers or by the lambardar, who repre- 

sents that body. (p.466, col. 1.; 

' Therefore, ifa lambardar jointly with a co-sharer 
ejects a tenant otherwise than in accordance with the 
, provisions of the Agra Tenancy Act, the remedy of the 


tenant cannot be by a suit under s. 79 of the Tenancy 
Act. [ibid.] 


Becond appeal from a denies of the Addi- 
tional District Judge, Meerut, dated the 6th 
of September, 1924. : 

Dr. M. L Agarwala, for the Appellants, 

Mr. & C. Mital, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal and arises out of a suit for ejectment 
filed by the. plaintiff-respondents in the 
Revenue Oourt under s. 58 (a) read with 
8.94 of the Agra Teaancy: Act (II of 
1901). 

The plaintiffs’ case was that they were 
the occupancy tenants of the plots in dis- 
pute and the defendants were “the sub- 
tenants without the consent of the plaint- 
iffs" and the plaintiff were entitled to x 
decree for ejectment of the defendants. In 
substance the plaintiffs" case was that the 
defendants had taken possession of their 
occupancy holding without their consent, 
and the plaintiffs were entitled, in view of 
the provisions of's. 34 of the Agra Tenancy 
Act, to treat them as tenants and to claim 
a decrée for their ejectment. 

The defence to the suit was that the 
relationship of land-holder and tenant did 
not exist between the parties, and that the 
defendants were in possession as zemindars 
and the plots in dispute were their khud- 
kasht. lt was further alleged by the de- 
fendants that even if the plaintiffs had 
occupancy rights in the plots'in dispute, 
those rights were extinguished because the 


, 80. 
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defendants had TA in possession for a 
period of more than six months. 

Itis common ground that the plaintiffs 
have also acquired some zemindari share in 


the mahalin whieh the holding in djspute 


issituated. Itis also admitted that one of 
the defendants, namely Surta, is the lambar- 
dar of the mahal, and the other defendant 
Subais one of the co sharers. . 

The trial Court held that the relationship 
of land-holder and tenant did not subsist 
between-the parties, and that the plots in 
dispute were the khudkasht of the defend- 
ants and, the plaintiffs having failed to 
bring a suit ia accordance with the pro- 
visions of 5s. 79 of the Agra Tenancy Act 
within six months of the date of disposses- 
sion by the defendants, the suit was time- 
barred, 

On these findings that Court dismissed 
the plaintiffs’ suit. 

The lower Appellate Court has held that 
Surta dispossessed the plaintiffs from the 
holding in dispute not as lambardar but 
“in his private capacity” and as the two 
defendants were only some of the co-sharers 
ofthe mahal, s. 79 of the Agra Tenancy Act 
had no applieation to the case. In support 
of this conclusion the lower Appellate Court 
relied on the case of Chedda v. Achhu Singh 
(1).: The view of law taken by the learned 
Judgeis borne out by the decision quoted 
by him. Whatever may be my own view on 
the subject, I am bound by the ruling noted 
above, which is acase decided by a Division 
Bench of this Court. 

In appeal before me it is argued that de- 
fendant No.1 being a lambardar the dis- 
possession of the plaintiffs by him was a 
dispossession by the “land-holder” within 
the meaning of s. 79 of the Tenancy Act 
inasmuch as a lambardar is the person who 
is entitled to realise the entire rent from 
the tenants and, as such, if a tenant, on 
being dispossessed by a lambardare omits 
to sue for possession within six months, his 
occupancy rights are extinguished. I agree 
with the contention thatif a tenant is ejected 
by alambardar otherwise than in accordance 
with the provisions of the Agra Tenancy 


" Act, his remedy i is by a suit under s. 79 of 


that Act. : But in the present caseit appears 
to me that it was open to the learned Judge 
of the lower Appellate Court to hold that in 
ejecting the plaintiffs, Surta did not actas a 


(1) 84.Ind. Cas. 117; 22 A. L. J. 570; A. IR, 1994 
All, 512; 46 A. 690; L,'R, 5 A, 265 Rev. 
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`. lambardar, and ejected 


the plaintiffs in his 
capacity .of a co-sharer.  The.plea that 
defendant Surta ejected the plaintiffs asa 
lambardar was not taken in the written 


statement. Indeed, the written statement 


negatives the argument now advanced on 


. behalfof Surta. If Surta had acted asa 


lambardar in ejecting the plaintiffs, it is 


- difficult to understand why he joined hands 


with Suba, another co-sharer in the mahal. 
The allegation in the written statement is 


. that both Surta and Suba are in possession 


of the disputed holding. It is clear that 


Suba could only be in possession in his 
capacity as a co-eharer, and, in the absence 
of anything to the contrary, it must be pre- 
sumed that Surta’s possession was in the 
same capacity as that of Suba. 
from the case of Chedda that if a tenant is 
ejected by one of numerous co-sharers, s. 79 
of the Tenancy ‘Act has no application. 
Equally so, if a tenant is ejected bya per- 
son, who is not a co-sharer, s. 


‘Tenancy Act does not apply. Section 79 of 


-represents that body. Ifa lambardar and. 


. the lambardar is wot -å 


the Tenancy Act is limited in its applica- 
tion to .cases of ejectment by the whole 
body of co sharers.or by the lambardar, who 


a person, who is not a co-sharer jointly 
eject à tenant, obviously the remedy ofthe 
tenant will not be by a suit under s. 79 of 


. the Tenancy Act for the simple reason that 


the other person ejecting him jointly with 
“land-holder.” 
Therefore, if a lambardar jointly with a 
co-sharer ejects a tenant otherwise than in 
accordance with the provisions of the Ten- 
ancy Act, the remedy of the tenant cannot 


|. be by a suit under s. 79 of the Tenancy 


t4 


Aet. 
The next point argued by Dr. Agarwala 


.is that if the plots in dispute were -the 


khudkasht of the plaintiffs their proper 
remedy was by a suit for partition and the 
presengsuit was not maintainable. The point 
now sought to be argued by Dr. Agarwala is 
entirely at variance with grounds Nos. 1 


' and 2taken in the memorandum of appeal. 


By those grounds the appellants have 


challenged the finding of the lower Appel- ` 


late Court that the plots in dispute were the 
khudkasht of the plaintiffs. It appears to 
me that the learned Judge of the lower 
Appellate Court after deciding that s. 79 of 
the Tenancy Act had no application ‘to the 


`~ 'ease, Bought to fortify his decision on an- 


other ground as well But there is no defi- 
‘nite findivg recorded by the learned Judge 
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. Munsif of Bongaon. 
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on the question whether or not the plots in 
dispute are the khudkasht of the plaintiffs. 
For the reasons given above, I dismissthe : 
appeal with costs. . 
A. N. A. Appeal dismissed. 


—— 


- CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 378 
zt Go - OF 1826. 
Ag May 31, 1927. 
-- .- Present :—Mr. Justice Pageand Mr. 
- Justice Graham, 


' FAKIR: CHAND MONDAL AND ANOTHER 
lt is clear | 


—J UDnGMENT-DEBTORS— À PPELLANTS 


1 ' versus i 
DAIBA CHARAN PARUI-—Dzonzs HOLDER 


AND BROJO MOHAN MONDAL— 
JupeMENT DEBTOR—RESPONDENTS. 

. Limitation Act. (IK of 1908), Sch I, Art. 182 (2)—' 
‘Decree of Appellate ‘Court’, meaning of—Ex parte 
decree—Execution-—Decree on appeal from applica- 
tion to set aside decree whether gives fresh starting point. 

The ‘decree on appeal’ for purposes of cl. (2) of 


. Art. 182 of Sch. I of the Limitation Act means decree 


on appeal from the decree to obtain execution of 


“which the application is made, and does not include 


a decree on appeal from an order passed on an 
application to set aside an ex parte decree which is 
sought to be executed. [p. 487, col. 2.] ] 
Jivaji v. Ramchandra (3), Baikunta Nath Mittra v. 
Aughore Nath Bose (4) and Rai Brijraj v. Nauratan 
Lal (5), followed. : 
Lutful. Hug v. 
from. | 
A decree passed on appeal from an order on an 
application to set aside.an ex parte decree, does not, 
therefore, operate as the starting point of limita- 
tion for an: application for execution of the ex 
parte decree. [p..488, col. 1.] ME. 
Appealagainst the order of the District 


Sumbhudin Pattuck (6), dissented 


Judge, Jessore, dated the 8th of June, 1926, 


affirming that of the Munsif, First Court, 
Tonggo dated the 24th of October, 
1925. 

Babu Mukunda Behary Mullik, for the 
Appellants. a 

Babu Manindra Mohan Bhattacharjee, for 
the Respondents. É i 

. JUDGMENT. 

Page, J.—This is an appeal from an 
order of the learned District Judge of 
Jessore, affirming an order of the learned 
The material facts 
are simple, and can be stated concisely. The 
respondent brought a suit against the two 
appellants and a third person, and obtained. 
an ex partedecree against all ihe three 
defendants. No appeal has been pre. 
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ferred against that decree which was passed 
on the 2nd of. March, 1922. Oa the 27th of 
March, 1922, the judgment-debtor other 
than the appellants applied “under O. IX;- 


r. 13 for an ordersetting aside the ex parte ` 


decree, That application was dismissed on 
the 9th of September, 1922, and. this judg- 
ment-debtor preferred an. appeal against the 
order refusing to set &side ex parte decree, 
but this appeal was’ dismissed on the 29th 
of January, 1923. On the 27th of March, 
1925, the respondent as decree-holder appli- 
ed for execution of the decree against all. 
the three defendants. That application for 
execution having been presented more than 
three years after the decree was passed, was 
barred by limitation. The decres-holder, 
however, contended that he was freed from 
that bar in two ways: (1) because on the 
25th of February, 1925 a sum of Rs. 5 had 
been paid by the judgment-debtors in part 
satisfaction of the decretal sum: (2) that. 
inasmuch asthe applicationof the judg- 
ment-debtor who applied toset aside the 
ex partedecree was not finally dismissed 
until the 29th January, 1923, and the ier- 


minus a quo for limitation is the date of. 


that final decree, his application for execu- 
' tion was within time. 

As regards the first point there was a 
‘finding of fact by the learned Munsif ad- 
verse to the judgment-creditor, but on 
appeal, inasmuch as the learned District 
Judge was disposed to decide the appeal 
in the judgment-éreditor's favour upon the. 
second ground, he did .not consider or 
decide the first ground upon which the 
judgment-creditor relied. We are not dis- 
posed to send back the proceedings in order 
that the learned District Judge may come 
to a finding upon the issue as to whether 
the Rs, 5. was- paid as alleged because the 


evidence upon the record is sufficient and : 


such that we feel that we are in a position to 
cometo a conclusion ourselves upon that 
issue. The learned Munsif decided this 
issue against the judgment-creditor because 
he thougnt, having regard to the evidence 
that was adduced, that it could not reason- 
ably be held that the judgment-creditor had 
established that the payment in question 
had been made. The parties were at 
arms length; there had been criminal pro- 
ceedings between them; and if this alleged 
payment of Rs, 5had been madenearly three 
years after the decree was passed in the 
circumstances one would have expected 
' that the judgment- creditor would have 
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made or obtained some record of this pay- 
ment signed by the debtors or one or more 
of them in order that he. mignt ba in a 
position to prove this payment for the 
purpose of saving limitation, It was admit- 
ted at the hearing before the learned Munsif 
that the judgment-debtor could read and 
write, and yetno record ofthe payment 
of this sum of Rs.5 alleged to have been 
made by the hostile defendants in favour of 
the judgment-creditoris to be found. On the 
other hand the judgment-debtors—each of 
them—denied having, made the payment 
and upon that evidence the learned ‘Munsif 
éame to the conclusion that it was not 
proved that the payment had been made. 
After considering the evidencein this matter 
there can beno doubt that the decision 
at which the learned’ Munsif arrived was 
correct.. : / 

As regards the second grounditis now 
well-settled law that, where an appeal 
has -besen preferred from a decree-the period 
of limitation commences from the date of 
the decree on appeal. Abdul Alim v. Abdul 
Hafez (1), Gopal CAunler Manna v. Gosain - 
Das Kalay (2). But what is məant by 
“decree on appeal?" In myopirion, to, that 
question there can be but one answer. It 
means decree on appeal from the decree. to 
obtain execution of which tHe application 
is made.. Now, can it reasonably be con- 
tended that the decree of the 29th of 
January, 1923, was passed on appeal from 
the decree to execute which the application 
was made? Clearly not. The appeal which 
the respondent praysin aid in support of 
his application for execution was not from 
the decree passed in the suit, but from 
an order refusing to set aside that 
decree under O. IX,r.13. In my opinion, 
the matter is clear upon principle. But 
itis also concluded by authority. See 
Jivaji v. Ramchandra (3), Baikunta, Nath 
Mittra v. Aughore Nath Bose (4), Rat Brijraj 
v. Nauratan Lal (5), The learned Vakii on 
behalf of the respondents relied upon the 
decision of this Court in Lutful Hug 
v. Sumbhudin Pattuck (6). In that case there 
was an application by :-judgment-debtor 


(1) 97 Ind. Cas. 838; 53 O. 901; A. I. R. 1927 Cal. 89; 

44 G. L. J. 544; 31 C. W. N. 262. E did 
(2) 25 O. 594; 2 O.W. N. 556; 13 Ind, Dec. (N. &) 
6, 


(3) 16 B. 123; 8 Ind. Dee. (N. s.) 558. 

(4) 21 0. 387; 10 Ind. Dec. (N. 8.) 888. 
- (5) 44 Ind. Cas. 575; 3 P. L. J. 119. " 

(6) 8 O. 248; 10 O. L. R. 143;:6 Ind, Jur, 357; 4 Ind 
Dec, (N. &.) 198. 4 f 
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to revive a suit which had been decreed 
€x parte against him. The lower Appellate 
Court determined the case upon the foot-. 
ing that the judgment creditor had been 
prevented from executing his decree by 
reason. of a stay order that had been 
passed .by that Court, but the learned. 
Judges who. determined the suit in the 
High Court observed: “The application to. 
revive the suit really-kept the decree open, 
and that decree did not become final until 
the order of the Appellate Court was. 
passed on the 19th December, 1877." Ifit 
could reasonably be held that an, applica- 
tion tọ set aside an- ex parte decree “really” 
kept the decree open," that case would 
“bean authority which would conclude 
the matter in favour of the respondent. 
But, in my opinion, an application to set. 
aside a decree does not “keep the decree, 
open”, and is not to beregarded as an appeal 
from. the ex parte decree itself., The case 
of Lutful Hug v. Sumbhudin Pattuck (6) has 
been dissented from by the Patna High 
Court in the case of Rai .Brijraj v. 
Nawratan Lal (5), by the Bombay: High. 
Court in the case of Jivaji v. Ramchandra 
(3) and the ‘ratio of the judgment in that 
case is inconsistent with the decision of, 
this Court in the case of. Baikunta Nath 
‘Mittra v. Aughore Nath Bose (4), In my 
opinion, tbe case of Lutful Haq v. Sumbhu- 
din Patiuck (6) was wrongly decided, and 
cannot now be regarded as law. M 

- For these reasons, the orders of the, 
learned District Judge and of the Muneif 
in this case are wrong, and the appeal 
must be allowed. The order of this 
Court is that the orders appealed from will, 
be discharged and. the judgment-creditor's 
application for leave to execute the decree 
of the 2nd of March, 1922,will be dismissed. 
The appellants will have their costs in 
allthe Courts; the hearing fee in this 
Court being assessed at two gold mohurs. . 

Gratiam, J.—I agrée. ` 


AN, A. Appeal allowed, 
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MADRAS HIGH COURT. 
. APPEAL Suit No. 375 or 1923. 

March 18, 1827. 
Present:—Justice Sir Kumaraswami Sastri, 
Kr., and Mr, Justice Ramesam. 
MADDIRALA JAGANNADHAM AND 
ANOTHER—DEFENDANTS Nos. 1 AND 2 
—APPELLANTS 

: versus 

MADDIRALA VENKATA SUBBA RAÓ 

AND OTHERS— PLAINTIFFS AND DEFENDANTS 

Nos. 3-9, 12-19 anp 22 29—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Plea of jus tertii found against —Subsequent 
suit by such third person—Decision, whether res 
judicata—Hindu Law—Reversioner, suit by—Proof of ' 
relationship and common ancestor. ` 

For the purpose of s. 11, Civil Procedure Code, the 
decision ina suit on a plea of jus tertii is not a 
decision between the parties litigating under the 
same title when the jus tertii is put forward and 
actually relied on in a later case by such- third 
person. Allthat can be said is that, in the former. 
Suit it was raised asa defence and it cannot be said 
that the defendant was actually relying upon that - 
title or litigating under it. There can, therefore, be 
no res judicata in the subsequent suit by reason of. 
the judgment in the former litigation [p. 469, col, 
13 : 


(n'a suit by a reversioner, where the 
claims asa collateral heir, heis bound to allege and 
prove his title through the common ancestor in all 
its stages ; and one most important stage is, of course,, 
the common ancestor himself. [p. 469, col. 2.] 

But this does not mean that if the name of the com- 
mon ancestor isnot known it must be held that the 
relationship is not proved, neither does it mean that 
iftwo people have been proved to be brothers, their 
descendants àre not related to one another merely . 
because the name of the father of the two brothers’ 
is not known. [ibid.] 

Although vague evidence will not prove definite. 
pedigree or descent, definite descent from brothers is ' 
certainly common ancestry. [p. 470, col. 1.] 

Kedarnauth ‘Doss v. Protab Chunder Doss (1), ex- 
plained. 

Appeal against the decree of the Court of 
the Bubordinate Judge, Guntur, in O. S. 
No. 90 of 1921. 

Mr. B. Somayya, for the Appellant. 

Messrs. Ch. Raghava Rao and E. Krishna- 
moorthi, for the Respondents. 


JUDGMENT. 

Ramesam, J.—This appeal arises out 
of a suit by à reversioner to recover certain 
properties of a deceased person- named 
Punnayya.. Defendants Nos. land 2 claim. 
to be nearer heirs than the plaintiff. The 
plaintiff is the son of one Pakeerayya. His 
present suit is based on the ground that his 
jather who survived the deceased was a 
nearer heir than the defendants and after 
the property vested in Pakeerayya he succeed- 
ed to his right. The learned Subordi-. 


plaintiff 
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nate Judge found in favour of the plaintiff 
and gave a decree The defendants appeal. 

The first question argued in appeal is the 
question 
after the death of Punnayya there was a 
suit by the present defendants to recover 
the property in which the defendant was 
the present plaintiff. But the father of the 
present plaintiff was not a party to the suit. 
In that suit the defendant, that is, the present 
plaintiff pleaded his own title and did not 
rely upon the title of Pakeerayya because 
he could not, as Pakeerayya was then living. 
He merelysput forward the title of Pake- 
erayya as jus tertit. 
against him, the plaintiffs in that case were 
given a decree. On appeal an attampt to 
file some documents and prove the title of 
Pakeerayya was disallowed. So far as the 
former litigation is concerned, all we have 
is that the defendant in the case raised. a 
plea of justertii. It cannot be said for the 
purpose of s. 11 that the decision of a plea 
-of jus turtii isa decision between the parties 
litigating under the same title when the 
jus tertii is put forward and actually relied 
on on à later case by the third person. All 
that can be said is that, in the former suit 
it was raised as a defence. It cannot be 
said that the defendant was actually rely- 
ing upon thattitle or litigating under it. 
Now the present plaintiff who claims as the 
heir of Pakeerayya litigates under it. Mr, 
Somayya who appears for the appellants 
concedes that the judgment in the former 
suit does not bind Pakeerayya himself, or 
his assignees, or his heirs. It is merely an 
accident in this case that the heir of Pake- 
erayya happens to be the very person who 
put forward the plea of jus tertii. That is 
only an accidental circumstance. It might 
happen to be a different person. It is, there- 
fore, clear that there is no res judicata by 
reason of the judgment in the former liti- 
gation. | 

The second point argued is the guestion 
on the merits, namely, as to who is the nearer 
heir. 

(His Lordship then discussed the evidence 
and proceeded:|] . 

The result is that the plaintiffs case is 
made out and the decree of the lower Court 
“is right. 3 

One question oflaw was raised by the 
learned Vakilfor the appellants. He refers to 
Kedarnauth Doss v. Protab Chunder Doss(1), 


(1) 6 0.626; 8 O. L. R. 238; 3 Ind. Dec. (N. s.) 
407; 
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`of res judicata. Immediately - 


As the plea was found: 


and says that the name of the common 
ancestor is not proved. On the face of 
Ex. A itis true. that we do not know the 
name of the common ancestor and we start 
with three cousins a3 ancestors. It ia said 
that without the name of the common'ances- 
tor a pedigree cannot be proved. “In Kedar- 
nauth Doss v. Protab Chunder Doss (1), Sir 
Richard Garth, C. J. says: — 

"f believe that the rule of evidence there in 
cases like the present is correctly laid down 
in thelast Edition of Roseoe's Nisi Prius 
Evidence, page 1010,that where the plaintiff 
claims as a collateral heir, he is: bound. to 
allege and prove his title through the common 
ancestor in all its stages; and one most im- 
portant stage is, ofcourse the common ances- 
tor himself" and the other Judge, Pontifex, 
J., does not say anything on this matter. 
He simply says, "the: plaint ought-to have 
stated the descent from a common ancestor, 
and the evidence ought to have süpported 
such statement.” Buteven the Chief J ustice’s 
judgment merely says that the allegation in 
the evidence of a person claiming as heir 
must show all the stages of relationship 
from the common ancestor. To this, pro- 
position nobody objects., When a person 
claims to be a gnati of the 4th or. 8th 
degrée, it is not sufficient if all that appears 
in the ease is that he may be a cousin of 
the 10th or 12th degree. What he claims 
must be alleged and proved. It does not 
mean that if the name ^f the common 
ancestor is not kuown it must be held 
that the relationship is not proved. 
It does not mean that if two people 
have been proved to be brothers, their 
descendants are not related to one 
another merely because the name of the 
father of the two brothers is not known. 
No doubt, if a witness comes and swears 
that he knows the names of the two bro- 
thers, but he is not able to give the name 
of their father, it may be a circumstance to 
be taken into consideration in deciding 
whether the witness should be believed or 
not. The fact that a witness is unable to 
give the name of the common ancestor may 
be acogent reason why he should be dis- 
believed. But if we are otherwise clear 
that two people are grandsons of brothers, 
the mere fact that the name of the common 
ancestor is not known cannot be made a 
reason for holding that the relationship is . 
not proved at all. 'There ean be noguch legal 
proposition. We do not say any such thing 
or lay down any such proposition. Anyhow 
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the authority relied on by the Chief Justice 
does not support this proposition.. In the 
18th Edition of Roscoe's ‘Nisi Prius Evi- 
dence, published in 1807 the same passage is 
at page 1038 and runs thus:— i 

“If the plaintiff claims as collateral heir,he 
must prove the descent of himself and the 
person last seised from a common ancestor; 
or at least from two brothers or sisters [Roe d 

. Thorne v. Lord (2)]. 
This passage merely shows that there 


must be at least two brothers or sisters.. 


Looking at the case itself which is reported 


: as: Roe d. Thorne v. Lord (2),all that we have 


got is this: 
“The Court took time to consider till this 


‘present term, when not being able to agree - 


in opinion concerning the necessity that a 
person claiming to be heir shall state in 
‘evidence a pedigree, either proving the 
deceased and the claimant to be descended 


. ,from some common ancestor, or at least. 
from two brothers or sisters (which was . 
' allowed.to be an immediate descent)—or, ' 


whether vague evidence of heirship,without 

. ‘such deduction, is proper to be left to a 
Jury...". 3 é 

The contrast is between definite evidence 

of common ancestry or brothers’ ancestry 

as against vague evidence of common an- 

cestry. Ofcourse, vague evidence will not 


prove definite pedigree or descent. Definite- 


descent from brothers is certainly common 
ancestry. There can be no legal proposi- 
tion that because the name of the common 
ancestor is not known the relationship 
cannot be held to be proved. Kedar- 
.nauth Doss v. Protab Chunder Doss (1) 
cannot be. regarded as authority for such 
proposition, as is sometimes supposed. In 
this case there is à clear statement by the 
defendants' ancestors that Madiraju, Nara- 
yanappa and Lingaraju were grandsons of 
brothers. At that time there was. no motive 


for making an inaccurate statement and the, 


‘pedigree was not in dispute. . 

Acting on Ex. A-1, I accept the conclusion 
.of the learned Subordinate Judge and dis- 
miss this appeal with costs, 

The memorandum of objections also. fails 
and is dismissed with costs. As regards 
OC. M. P. No. 593 of 1927, the judgment 
Sought to be admitted in evidence dces 
not throw any further light upon the ma- 
terials on which the judgment of the lower 
Court is based. We do not think in the 


. (2) (1776) 2 Bl. W: 1099; 96 E. R. 649, 
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circumstances that such document should | 
beadmitted in evidence. The petition 18 


« dismissed. 


CO. M. P. No. 498 of 1927 is not pressed 
and it it is dismissed. " 

Kumarasw ami Sastri, J.—I entire- 
ly agree... 


V. N. V. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvin Revision No. 12-B or 1926. 
August 7, 1926. 

Present :—Mr. Kinkhede, A. J. C. 
UDARAM MAGNIRAM—Appticant 
versus 
LAXMAN-—NoN-APPLICANT. 

Civil. Procedure Code (Act V of 1908), O. XLI, rr.'5, 6 
—Appeal—Stay of proceedings—Order not communicat- 
ed— Decree of lower Court, whether valid— Promissory 
note—Insufficient stamp—Decree on original considera- 
tion, whether can be passed—No one can be permitted 
to take advantage of his own breach of duty—Pro-note, 
whether admissible as acknowledgment or admission— 
Failure of consideration—Duiy to return benefit 
received—Contract Act (IX of 1872), s. 70. 

‘A decfee passed by a.Court before communication 
toit of the order of a Superior Court staying th 
proceedings, is valid. [p. 471, col. 2.) š 

Venkatachelapatirao v. Kameswaramma (3), fol- 
lowed. NERY : 
` Hukum Chand Baid v. Kamalanand Singh (2), not 
followed. 

Ifa promissory-note is insufficiently stamped the 
creditor is entitled to fall back on the original trans- 
action and to recover his money-on its basis. [p. 472, 
col. 1. ] 

It is the legal duty of the debtor under s. 29 of the - 
Stamp Act to pay the necessary stamp duty on a deed 
executed by him and he cannot be allowed to profit 
by his own breach of a legal duty. [ibid.] 

Gokuldass v. Parmanand (1), Sudhir Chandra Das v. 
Kamal Chandra Dutta (8) and- Ram Sarup v. Jasoda 
Kumar, (9), followed. 

Pothi Reddi v. Velayudasivan (4), Muthu Sastrigal 
v. Vishvanatha Pandara Sannadhi (5), Soma Sunda- 
ram v. Krishnamurti (6) and Chanda Singh v. Amritsar 
Banking Co.: (7), not followed. 

Although ss. 91 and 92 of the Evidence Act prohibit 
any secondary evidence of ~the terms ofa written 
contract, they do- not exclude proof of a statement 
ofa fact recited therein, and, therefore, although an 
unstamped promissory note is not admis- 
sible to prove the specific term of the contract 
embodied therein namely ihe unconditional under- 
taking or promise to pay the sum with its interest, 
it can be used as a mere acknowledgment or state- 
ment containing defendant’s admission of receipt of 


.money and of his own liability therefor to the person 


from whom he took it. [p. 472, col. L] 
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Where a promissory mote fails to take effect as 
such for want of sufficient Stamp, Lhe er Eran 
treat the contract as non.exjs/P2? 22d Sue Tor refuuu 
of consideration on the groun 


can recover the money under 
Act. [p.472, col. 2. ] 


d that Ib nas Iulleu, and 
B. (Uot tue vonbract 


the Judge Small Cause, Court, Basim, dated 


the 4th December, 1925, in the Small Cause’ 


Suit No. 76 of 1925. 


Mr. W.B. Pendharkar, for the Applicant. 
‘Mr, M. R. Bobde,for the Non-Applicant. 


ORDER.—Thisand the connected Civil 
Revision No. 181-B-of 1925 have been filed 
under the following circumstances. ` 
The plaintiff filed a suit in the Small 
Cause Court on foot of a pro-note dated 
“the 26th January, 1985, for Rs. 400 executed 
by the present appallant. That pro-note 
was required according to the amendment 
of the Stamp Act to be stamped with a 
9.annas stamp but through inadvertence 
or ignorance was stamped with one anna 
only, This defect in the stamp was notic- 
, ed by the plaintiff at the time of filing 
the suit and he, therefore, inserted a clause 
iu the plaint that it is likely to be held 
that the pro-note is inadmissible in evi- 
dence and cannot serve as.a basis for the 
suit and that he, therefore, claims to re: 
cover the money not.on its basis as a con- 
tract containing an unconditional promise 
to pay but inthe alternative on the basis 
. of the negotiations that preceded it, to- 
gether with interest at' Re..1 per cent. 
per month. The defendant naturally took. 
the plea of the pro-note not being ad- 
' missible in evidence and raised the conten- 
tion that plaintiff “cannot also sue for 
“money in the alternative. The trial Court 
as per its order dated the 16th September, 


1925, overruled this contention relying on. 


Gokuldass v. Parmanand (1), and proceeded 
to try. the suit on its merits and fixed 
3rd November, 1925, as the date for hearing 
evidence. In the meantime, the applicant 
filed Civil. Revision No..181-B of 1925 in 
' this Court oh 30th September, 1995, and 
. obtained an -order dated the 3rd October, 
_ 1925, for stay of proceedings which through 
oversight were described as execution pro- 
ceedings, The lower Court thinking that 
in the absence of a decree capable of execu- 
. tion ‘there could be no stay of execution, 
proceeded to fix the case “again for 


(1Y 8 Ind, Cas, 281; 6 N. LR, 125, 
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‘to adduce: evidence 
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evidence for 4th December, 1925. The ag- 
plieant though cognizant of the order 
dated the 3rd November, 1925, calling upon 
summoned no wit- 
nesses for 4th December, 1925, nor did he 


Application for revision of the decree of ` fake any steps early enough to obtain a 


proper order from this Court to stay fur- 
ther proceedings, He moved this Court 
just a couple of days before the date of 
hearing of the case in. the lower Court 
for the appropriate order for stay and got. 
iton 3rd December, 1925. But before this 
order could be communicated to‘the lower 
Oourt, that Court decided the case and 
passed a decree against the defendant-ap- 
plieant on 4th December, 1925. Against 
this decree. also he filed another Civil 
Revision No. 12-B of 1926 on 16th February- 
1926 and both these revisions will be dis- 
posed of by this order. 


Firstly, it is. contended that the decree 
dated the 4th December, 1925, should be 
discharged as having been passed in spite 
of the order for stay dated 3rd December, 
1925. Reliance is placed on the rulings 
of the Oalcutta High Court in Hukum 
Chand Baid v. Kamalanand Singh (2), in 
support'of this contention by the applicant 
whereas the non-applicant contends on the 
strength:of the ruling and the principle, 
enunciated in Venkatachelapatirao v. Kam- 
eswarammea (3), that the decree must be 
treated as validly passed. I think the 
non-applicant/s contention must prevail in . 
this respect. The Court below retained © 
jurisdiction in the absence of any com- 
munication of the order staying its hands. : 


The. next contention is that the lower 
Ooürt's order dated the 11th September, 
1925,is erroneous and against law and 
must be set aside in view of the decision 
of the Madras High Court in Pothi Reddi 
v. Velayudasivan (4), Muthu Sastrigal v. 
Vishvanatha Pandara Sannadhi (5), Soma ` 
Sundaram v. Krishnamurti (6) and Chanda 
Singh v. Amritsar Banking & Co.°(7). On 
the other band the non-applieani maintains 
that the order is correct as it has the 


(2) 330 997; 3 C. L. J. 67. 

(3) 43 Ind. Gas. 214; 41M. 151; 29 M. L. 'T. 230733 
M. L.J. 515; 6 L. W. 617; 41917) M. W. N. 785 
F. B.) i 
( (& Yo M. 94; 11 Ind. Jur. 60; 3 Ind. Dec. (N. e.) 816. 
(5) 21 Ind. Cas. 864; 38M. 660; 14 M. L. T 520; 
(1914) M. W. N. 58,26 M. L. J. 19. 

(6) 17 M. L. J. 126. i 

(7) 66 Ind. Cas. 201; .2 Lah. 330; A. I. R. 1922 Lah, 
307. ; a DEA 
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. authority not only of this Court's ruling 
- in Gokuldass v. Parmanand (1) but also 
of the High Courts of Caleutta in Sudhir 
Chandra ‘Das v. Kamal Chandra Dutta (8), 
and of Allahabad in Ram Sarup v. Jasoda 
Kunwar (9). On going through.the con- 
flicting decisions bearing on the point: I 
am of opinion that the view taken by 
this Court in Gokuldass v. Parmanand (1) 
is more in ‘consonance with justice and 
equity than that taken in Madras High 
Court which has: wavered from time to 
time. I, therefore, hold that the plaintiff 
was rightly allowed by the Court below to 
fal baek on the original transaction and 
to recover his money on its basis when it 
was found or conceded that the document 
or instrument which the applieant gave 
to the non-applicant was ineffective to es- 
tablish: any contractual relation of debtor 
or creditor between them; soas to serve 
as a basis for a suit in a Uourtof Law. 
This document styled as a pro-note remain- 
ed incomplete so to say for want of in- 
sufficient stamp duty by the default of 
theapplieant. It being his legal duty 
under &. 29 of the Stamp Act to pay the 
necessary stamp duty thereon, he cannot 
be allowed to profit by his own breach of 
a legal duty or derive any undue 
vantage by being permitted to swallow the 
money he got on the faith of such an in- 
valid instrument. . ] 
Then again, although ss. 91 and 92 
of the Evidence Act prohibit any second- 
ary evidence and the terms of a written 
contract they do not exclude proof of a 
statement of a fact recited therein: Lal 
Singhv. Chait Ram (10).'It, therefore, follows 
.that although the instrument is not ad- 
missible to prove the specifie term of the 
contract embodied therein, namely, the un- 
conditional undertaking or promise to pay 
the sum with its interest, it could be used 
asa mere acknowledgment or statement 
containing defendant's admission of re- 
ceipt of money and of his own liability 
therefor to the person from whom he took 
it. For such a purpose a stamp of one 
anna was sufficient. The instrument might 
be read as ifit did not contain any such 
promise or undertaking to pay. 
Section 70 ofthe Contract Act also makes 
it clear that the defendant must com- 


-(8) 41 Ind. Cas. 503; 45 C. 538 at p. 552; 91 C. W. 
N. 1043. 
(9) 13 Ind. Cas. 138; 34 A. 158; 9 A. L. J, 72. 
(10) 15 O. P. L, R. 24 at p. 25. 
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pensate the person whose non-gratuitous aot 
has benefited him. The instrument of pro- 
note failing to take effect as such, the 
ereditor could certainly treat the contract 
as non-existent and ask for refund of con- 
sideration on the ground that it failed. In 
this view of the case also the decision 
sought to be revised seems to be in accord- 
ance with law and cannot be set aside. 
The applications are, therefore,rejected with 


costs. I fix Pleaders’ fee in each case. at 
Rs, 15. j | 
A.N. A. € 


Applications rejected. 


MADRAS HIGH COURT. 
APPEAL Burr No. 134 or 1923. 
January 6, 1927. 

Present —Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice, and Mr. Justice 

- Srinivasa Iyengar. 
SRI RANGA TATHACHARIAR— 
PLaINTIFF—APPELLANT 
versus 
SRINIVASA THATHAOHARIAR alias 
SRINIVASA RAGHAVACHARIAR— 
i DEFENDANT— RESPONDENT. 

Hindu Law—Joint family—Suit for partition , on 
behalf of minor—Division of status, when arises— 
Manager, accounting by— Principles—Civil Procedure 
Code (Act V of 1908), O. XLI, r. 22—' Decree", meaning 
of—Rights decided against im Court below and not 
appealed from, whether can be adjudicated. 

Ina suit for partition launched on behalf of a 
minor, if the Court-holds that a division is neces- 
sary in the interests of the minor and passes a pre- 
diminary decree for partition, it must be deemed 
that the divided status of the plaintiff dates from 
the plaint at least. The fact that the preliminary 
decree is passed on a consent statement does not 
make any difference. (p. 475, col. 1.] . 

Krishnasw ami Thevan v. Pulukaruppa Thevan (7), 
relied on. 

In an ordinary suit for partition by a Hindu, in 
the absence of fraud or other improper conduct, the 
only account the ‘karta or manager is liable for is 
as to the existing state of the property divisible, and . 
the parties: have no right to look back and claim 
relief against past inequality of enjoyment of the 
members or other matters. Subsequent to the date 
of the suit, the parties are only tenants- , 
in-common or  co-sharers and, therefore, the 
manager is strictly bound to account for all receipts 
and expenses and can take credit for such expenses 
as have been incurred for the benefit or necessity 
of the estate; and the net income after deduction of 
Such expenses will have to be divided equally 
between him and the plaintiff. [p. 475, cols. 1 & 2.) 

Parmeshwar Dubey, v. Gobind Dubey (8), relied on. 

Though the word 'decree' has been used in O. XLI, 
r. 22, Civil Procedure Code. what the rule contem- 
plates really is the decision by the Court below and : 
the rule merely enables the decision arrived at by the 
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lower Court to be supported on grounds other: than 


those on which the lower Court proceeded.. It is not. 


open to a respondent to have. adjudicated by the 
Appellate Court rights or causes of action which have 
been decided against him in the Court: below and in 

. respect. of which he has filed no’appeal or memo- 
randum of objections. [p. 476, col. 1.] - 


Appeal against. the decree of the Court 
of the Subordinate..Judge, .Coimbatore, in 
O. S No 93 of 1918. - sod a 

Mr. S. Varadachariar, for the Appellant. 
-Mr. S. Panchapakesa Sastri, for the Re- 
Spondent. : 


: JUDGMENT. 
> - Coutts Trotter, C. J.—This “is an 
appeal preferred by the minor plaintiff 
against ‘the final decree for partition pass- 
ed by the Subordinate Judge of Coimba- 
tore ‘in. a suit for partition instituted by 
the minor plaintiff represented by his 
mother as next friend against the lst de- 
fendant who is his step-brother, and several 
others. The plaintiff is: the son cf the late 
Varadacharier, a resident of Coimbatore, by 


his third wife, and the. Ist defendant is, 
Both the-. 


the son by his second wife. 
plaintiff and the 1st defendant were minors 
at the -time of their father’s death which 
occurred in November, 1913. The Ist de- 
fendant became a major in December, 1916, 
and since then he.was acting as the manag- 
- er ofthe family andthe plaintiff is still a 
minor. The plaintiff's suit for partition 
was- instituted on the 14th August, 1918, 
and a preliminary decree for partition was. 
passed on the-7th April, 1921. One of the 
questions involved in this case is, when 
- did. the plaintif and the ist defendant be- 
come divided in status. The .determina- 
‘tion of this question. is necessary in order 
to fix the extent and nature of the liabil- 
ity of the 1st defendant to account for the 
management of the tamily properties and 
the income dérived therefrom. The form 
„of account to be ordered as against the Ist 


defendant as manager. of the family till. 


severance in status as^between him and 
the plaintiff would be different from the 
form of account to be ordered against the 
lst. defendant after such severance. The 
learned Subordinate Judge held that it was 
.the preliminary decree for partition 
passed. by. the | Court on 7th 
1921, that effected & divisionun status'and 
on that basis he fixed the accountability 
of the lst defendant. The correctness of 
that view is challenged before us in this 
. appeal. TE : ve 
The contention which was strongly press- 
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April,- 


'or not.” 
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ed before us by Mr. Varadachariar on be- ` 
half of the appellant is, that in a suit. 


. for partition launched on behalf of a minor, 


if the Court holds that a division is neces- 
sary in the interests of the. minor and 
passes a preliminary decree for partition, 
it must. be deemed that the divided status 
of the plaintiff dates from the plaint at 
least. It is now settled law that a clear 


“and unambiguous expression of intention 


to become divided made by an adult co- 
parcener to the knowledge of the other 


. members of the family effects a severance - 


of the joint status so far as the person 
who expresses his individual volition is cor- 
cerned. [Girji Bai v. Sadashiv Dhundiraj 
(1.] In the Fall Bench decision of this 
Court reported as Sundararajam v. Aruna- 
chalam Chetty (2) it has been lield that 
the filing of a plaint claiming partition 
amounts to an unambiguous manifestation ' 
of intention on the part of the plaintiff 
within the meaning of the'ruling of the 
Privy Council in Suraj Narain' v. Igbàl 
Narain (3). Iu'a later decision . of the 
Privy Councilin Kawal Nain v. Budh Singh 


(4), their Lordships reiterated this princi- 


pleand observed at page 498*:—"' A decree 
may be necessary for working out the re- 
sult of the severance and for allotting de- 
finite shares, but the status of the plaintiff 
as separate in estate is brought about by 
his assertion of his right to separate, whe- 
ther he obtains a consequential judgment 
That is the law as regards a 
major co-parcener filing a suit for parti- 
tion. Butifa minor co-parcener institutes, 
such a suit by his next friend, it has 
been held by this Court in Chelimi Chetty 
v. Subbanna (5) that that mere filing ofa 
plaint on behalf of a minor would not 
ipso facto effect a Severance of the joint 
family status, forin such a suit it is for 
the Court to determine whether the parti- 

(1) 37 Ind. Cas. 321:43 O 1031; 20 O W.N. 1085; 


14 A.L J. 822; 20 M. L. T. 78; 12 N. L. R. 113; 41916) - 
2M. W. N. 65; 18 Bom. L. R. 621; 4 L. W. 114; 240. 


L.J. 207; 31 M. L. J. 455; 43 I. A. 151 (P. O). 


(2) 33 Ind. Cas. 858: 39 M. 159; 29 M. L. J. 816; 2 
L. W. 1266: 18 M. L. T. 568; (1916) 1 M. W. N. 31. 

(3) 18 Ind. Cas. 30; 35 A. 80; 13 M. L. T. 194; 170. 
WN. 333; 1l A.L. J. 172; (1913) M. W. N. 183; 17 
O. L. J. 288; 24 M. L. J. 315; 15 Bom. L, R. 456; 18 O. 
C. 129; 40 I. A. 40 (P. C). 

(4) 40 Ind. Gas. 286; 39 A. 490; 15 A. L. J. 581; 2°P. 


DX W 57:21 0. WON, 985: 33 M.L. J.42; 19 Bom. L. 


R. 642; 26 C. L. J. 101; (1917) M. W. N. 514; 6 L. W. 
330; 44 I. A. 159 (P. CO). 

(5349 Ind Cas. 860: 41 M. 442; (1917) M. W. N. 792; 
92 M. L. T. 432; 34 M. L. J. 213. ^ | do 
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` tion asked for will be, beneficial ta the 
: minor. The same view has been followed 
in Lalta Prasad v. Sri Mahadeoji Biraj- 
man Temple (6). If such a suit proceeds 
to the stage of a decree in the plaintiff's 
favour ‘on the Court finding that the par- 
tition- would conduce to the best interests 
‘of the minor, the further question is whe- 
ther the severanee of the joint status takes 
place only from the date of the prelimi- 
nary decree or from the date of the plaint. 
“On this question there is the direct author- 


' + ity ofa recent decision of a Bench of this 


High ‘Court reported as ‘Krishnaswami 
Thevan v. Pulukaruppa Thevan (7). It has 
been held in that case, distinguishing the 
decision in Chelimi Chetty v. Subbanna (5), 
that a suit by a minor for partition, if it 
ends. in a decree for partition, has the effect 
of creating a division of status from the 
date of the plaint. In that case the ques- 
tion.to be decided was whether the: birth 
of another co-parcener in the family sub- 
sequent to the institution of the suit by 
the minor plaintiff and before the, passing 
of a preliminary decree had the effect of 
‘diminishing the share which the plaintiff 
had on the date of the institution of the 
suit and for deciding that question it had 
. to. be determined whether the plaintiff be- 
came divided in status from the date of 
the plaint itself or from the date of the 
preliminary decree for partition. Spencer, 
J., in considering the effect of the decree 
for partition in such a suit stated at page 


468* : “Therefore, in my judgment, the only ' 


sound principle will be to regard the 
. prayer in the minor's plaint for division as 
a. conditional request that, provided that 
the Court sees fit, it may declare the 
' status of the minoz divided as from. the 
date of.the plaint. It is true that there 
ean be no division of status unless the 
Court sees fit to decree it, but there is no 
reason why the Court should not make its 
decree takeeffect from the dateofthe institu- 
tion of the suit.” On the footing that by 
reason of the Court passing a decree in 
favour of the plaintiff for partition, it 
effected a severance in the status of the 
family from the date of the plaint, it-was 


held that the share which the plaintiff. 


owned on the date of the plaint was not 
liable.to be reduced by the subsequent 
(6) 58 Ind. Oas. 667; 42 A. 461; 2 U. P: L. R. 137; 18 
A. L.J. 503 (F. B.). $ i 
(7) 88 Ind. Cas. 424; 48 M. 465; 48 M. L. J. 394; 21 
L-W. 657; A. I. R. 1925 Mad. 717. EM 
*Page of 48 M.—|Ed.] 
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birth of a member in the family. This: 
decision having been given subsequent to 


. the disposal of the suit by the Subordi- 


nate Judge, he could not consider the. 
effect of it before arriving at his conclu- . 
S100. í 

The view taken in the decision in Krishna- 
swami Thevar v. EPulukaruppa Thevan (7) 

does not appear to be really in conflict ` 


“with the principle laid down in Chelimi 


Chetty v. Subbanna (5). In the latter case 
the partition suit flled by the minor had 
not reached the stage of a decree when the 


question arose for decision as to whether 


a division in status had been effected by - 
the filing of a plaint on behalf of the minor 
plaintiff. The only point which directly 
arose, for consideration was whether the 
filing of à plaint asking for partition ipso . 
facto effected a severance of the family 
status and it was answered in the negative. 
As to what would be the result if in such 
a suit the Court had passed a preliminary ' 


. decree for partition, there was no necessity 


to decide in that case. In Krishna- 
swami Thevan v. Pulukaruppa Thevan (7) 
such a question arose directly for decision 
and was decided. Accepting the principle 
that in a suit for partition brought by the 
minor it is for the Court to determine whe- 
ther the partition would be advantageous 
to the minoror not and.that a severance 


‘in the status of the family could not be 


effected by the individual volition of the 
minor's guardian or next friend, still, when 
the Court thinks fit-on a consideration of 
the circumstances set forth in the plaint to 
decree partition of the family properties, 
the imprimatur of the Court must be deem- 
edto have been placed on the allegations 
made in the plaint justifying the effecting 
ofa partition. ‘That being so, the Court 
must be deemed to have determined that, 
even on the date of the plaint, it would have 
allowed a partition to be effected as it was 
beneficial to the minor. Though the in- 
quiry has necessarily to be made by the 
Court subsequent to the filing of the plaint, 
it is the state of affai:s that existed on the 
date of the suit that determines the exercise 
of the Court’s discretion. It seems to us, 
therefore, that the principle of the decision 
in Krishnaswami Thevan v. Pulukaruppa 
Thevan (7) has to be applied to the present 
ease. We hold that the plaintiff must be 
deemed to have become divided in status 
from the lst defendant from the date of 
the plaint, namely, 14th August, 1918, by - 
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“reason of the Court having passed a pre- 
liminary decree in this suit allowing the 
partition of the family properties. ; 
Itis urged on the lst defendant's side 
that the Coùrt passed a preliminary decree 
in this case on the 7th April, 1921,in accord- 


ance with a consent statement filed by the 


parties and not upon an enquiry as to whe- 
ther a partition would be forthe’ benefit of 
the’minor or not. The soundness of this 
‘argument is open to doubt. The lst de- 
fendant, who was contesting the plaintiff's 
claim for partition, subsequently consent- 
ed to the passing of a preliminary decree 
in his favour and thereby abandoned the 
pleas which he raised in opposition to the 
plaintiff's claim for partition. Virtually 
the abandonment of his contentions - by the 
ist defendant had the effect of leaving un- 
challenged the allegations made in the 
plaint for showing that the. partition is 
necessary and beneficial to the ‘minor and 
therefore, the Court thought fit to pass pre- 
. liminary decreein plaintiff's favour. The 
fact that the preliminary decree in this 
case Bwas passed on a consent statement 
does not make any difference. . 

The finding of the lower Court on this 
point is modified and we hold that the 
plaintiff became divided in -status from 
the 1st defendant not from the date ofthe 
preliminary decree (7th April, 1921) but 
from the date of the institution of the suit, 
namely, 14th August, 1918. 

The form of account to be ordered de- 
pends upon this finding. The lower Court 
directed amounts to be taken on the basis 
that the plaintiff and the 1st defendant be- 

. came divided in status only from 7th April, 
1921. Bolong as the family was in a state 
of non-division, the liability' to account on 
the part of the lst defendant as the ma- 
nager or karta of the family would be as 


stated in the decision in Parmeshwar Dubey ' 


v. Gobind Dubey (8). It was held in that 
ease that in an ordinary suit for partition, 
in the absence of fraud or other impro- 
per conduct, the only account the karta 
or manager isliable for is as to the existing 
state of the property divisible and the par- 
ties have no right to look back and claim 


relief against past inequality of enjoyment. 


of the members or other matters. With 
reference to the management of the lst de- 


fendant prior to the date of the plaint, the. 


mode of his accountability is as stated above 


and it is open to the plaintiff to prove 
(8) 33 Ind. Cas. 190; 43 C 459; 20 0. W. N. 25. 
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specifically any fraud. or misappropriation 
or other improper conduct on the part of 
the lst defendant with respect to such man- 


. agement and, in the absence of such proof, 


what the Court has to be proceeded upon is 
the assets-of the family as they existed at 
the date of the suit; but subsequent to the 
date of the suit, the plaintiff and the Ist 
defendant were only tenants-in common or 
co-sharers and, therefore, the lst defendant 
is strictly bound to account for all receipts 
and expenses and, as observed by the lower , 
“Court, can take eredit only for such ex- 
penses ashave been incurred for the bene- 
fit or necessity of the estate, and the net 
income. after deduction of such expenses 
will have to be divided equally between 
him and the plaintiff. As the accounts have 
to be taken in aceordance with the above 
finding, aremand of the suit is necessitated 
and the lower Court should give the neces- 
sary directions for taking accounts in the 
light of the above observations and finally 
determine how much amount should be 
decreed to the share of the plaintiff or the 
1st defendant. 





. This appeal having been posted for being - 
spoken to to 18th November, 1926, the Court 
delivered the following 


JUDGMENT. 
Srinivasa Iyengar, J.—Onbehalf of . 
the respondent it has now been sought to be 


- argued that he would be entitled under the 


provisions of r. 22 of O. XLI, Civil Procedure - 
‘Code, to support the decree given by the 
lower Court for the particular amount even 
on grounds which may relate to the por- 
tion of the adjudication or decision by the 
lower Court not appealed against or in res- 
pect of which no objections have been filed 
by the respondent. It is contended that 
the expression ‘support the decree'in r. 22 

merely refersto the amount for which the. 
decree is passed and because the ex- 
pression ‘decree’ is used in that rule it - 
authorises or enables the respondent to make . 
out a case for a decree for that amount by 

quéstioning some adjudication by the lower 

Court with regard to rights found against 

the: party by the lower Court and in respect 


. of which no appeal or objection has been 


filed. . For this purpose the learned Vakil - 
for the respondent has referred to two cases 
decided by the Chief Court of Punjab 
Muhammad Ali v. Parma Nand (9) and 


(9) 45 Ind. Cas, 232; 48 P. W.R. 1918; 125 P. L. R. 
1918. . 


'in the Appellate Court without any notice. 
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Shankar Lal v. Madari Singh (10). In the for- 
mer case what was really held was that even 
though one item in an account may be found 
by the Court of Appeal against the respond- 
ent and on that footing the amount for 
whieh a decree has been granted by the 
lowsr Oourt may have to be reduced, still 
the decree might be supported by showing 
that in respect of some other items the 
Court below made a mistake. But when 
the relief granted depends upon thead- 
judication by the lower Court with respect 
to rights or.causes of action, it is 
inconceivable that such decision or ad- 
judication should be sought to be attacked 


whatever to the other party. Though the 
word ‘decree’ has been used in r. 22 it is 
clear that what the rule contemplates 
really isthe decision by the Court below and 
the rule merely enables the decision arrived 
at by the lower Court to be supported on 
grounds other than those on which the lower 
Court proceeded. We are satisfied that 


under that rule it isnot open to a respondent _ 


to have adjudicated by the Appellate Court 
rights or causes of action which have been 
‘decided against him in the Court below and 
in respect of which he has filed no appeal or 
memorandum of objections. ' 


There ie, however, one point to which the 
learned Vakil for the respondent has drawn 
our attention. On the decision on this 
Court it has been directed that the plaintiff 


would be entitled to have an account from, 


the lst defendant from the date of the plaint 
instead of from the date of the preliminary 
decree as directed by the lower Court. There 


` are some items which have been allowed by 


the lower Court to the plaintiff in its 
judgment and it is possible that some of 
thoseitems which have been allowed to the 
plaintiff relate to the period subsequent to 
the institution of the suit. If on the taking 
of the accounts directed by this Court, it 
should be found by the lower Court that any 
of the items already allowed to the plaint- 
iff relate to the period subsequent to the 
institution of the suit those items should be 
deleted and be merely included in the taking 
of the accounts and allsuch items,if so found, 
would have te be deducted from the amount 
already allowed to the plaintiff. Similarly 
ifin respect of any of the other matters it 
should be found that any items relate to 
the period subsequent to the institution of 


(10) 7 Ind. Cas. 484. 
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the suit and, therefore, liable to be included 
in the account ordered to be taken, those 
items would also be excluded bythe Court. 

. The Court fees paid by the appellant for 
the appeal and by the respondent for the 
memorandum of objections will be refunded 
to them respectively. The appellant will 
have the costs of the appeal. 

V. N. V. Appeal allowed. 


PRIVY COUNCIL, 
APPEAL FROM THE SIND JUD:CIAL COMMIS- 
SIONER's Court, 
May 5, 1927. > 
Present: —Viscount Sumner, Lord Sinha, 
Lord Blanesburgh and Sir John Wallis. 
Tue Fira or SALEH MAHOMED 
UMER DOSSAL-—APPELLANTS 
versus 7 
Seth NATHOOMAL KESSAMAL— 
. RESPONDENT. . 

Arbitration —Award-—Misconduct—Error of law 
apparent on face of award—Contract referred to in 
award merely forear-marking disputes, whether part 
of award. : 

A contract which is referred to in an award merely 
for the purpose of ear-marking the origin ofthe dis- 
putes between the parties cannot be taken to be a part 
of the award for the purpose of invalidating the award 
on the ground of an error of law apparent on its face 
where the terms of the award are precisely stated and, 
though the contract has been alluded to, it is perfectly 
consistent with the Umpire's having come to con- 
clusions of law or fact of his own. [p 477, col. 2; p. 478, 
coll] - 

Appeal from, an order of Kennedy, A. J. ©.. 
dated the 25th January 1924, and reported 
as 78 Ind Cas 953. 

Sir George Lowndes and Mr. E. B. Raikes, 
for the Appellants. 

JUDGMENT. 

Viscount Sumner.—lIn this case as 
the respondent did not appear, their Lord- 
ships with the very full assistance of Counsel 
for the appellants have examined it with, 
as they believe, every care to see whether 
there is any irregularity, or other matter 
than that which has been fully argu- 
ed, to which their attention ought 
to be directed, but they are satisfied 
that the only question which can reason- 
ably be raised is whether the Court 
ofthe Judicial Con:missioner, from which 


_the appeal comes, were or weie not right in 


their decision that the award made in the 
arbitration between the present parties was 
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bad on its face. Though it was no part of 
the proceeding now. before the Board, 1: is 
the case that after the issue was decided, 
that is now under appeal, the present 
appellants applied to have it reviewed, and 
on that oceasion one of the members of the 
Court, whose judgment is under appeal, 
said, in refusing the application:— 

“It may be admitted for the, present 
purposes, that our decision proceeded largely 
on the same grounds as commended 
themselves to the High Court of Bombay in 

: Jivraj Baloo Spinning and Weaving Company 
Limited v. Champsey Bhara and Company, 
(1). Those grounds did not commend them- 
selves to their Lordships of the Privy 
Council and the judgment of the High 
Court o£ Bombay was reversed. That 
judgment of their Lordships of the Privy 
Council was delivered on the 6th March, 
1923, and at the time we heard the revi-, 
sional ‘application in question- it had 
not reached India. It may be assumed for 
pressat purposes that had that judgment 
been placed before us at the hearing our 
judgment would not have proceeded on the 
lines on which it did proceed.” 

It is, therefore, perfectly plain, that the 
one point which was in dispute in the Court 
below was, whether or not under the circum- 
stances of the case there could be said to be 
an error upon the face of the award, which 
had, been brought before them by the 
regular process of objection on the part of 
one of the parties to the award, when filed. . 

The contract is referred to in the award. 
It recites a contract made between the 
parties dated the 1st December, 1919, but it 
does so for one purpose only, namely, to ear- 
markthe disputes, which had arisen and 
which,by a subsequent written reference had 
been referred first to the arbitration of two 
named arbitrators, and thes, in theevent 

' which happened, of the Umpire, who made 
the award when they differed. The Umpire 
recited that both parties were present on: 
every oecasion when he sat; that he consider- 
ed all the evidence, documents and accounts 
before him and the arguments of the 

Pleaders,andthen madetheaward.Paragraph 

lof his award adjudged that one party 

should pay a named sum with interest at a 

fixed rate, and from dates which were fixed 
also and then withthe costs of the arbitra- 
tior. Paragraph 2stated that on receipt of 
these amounts the other party should forth- 


(1) 53 Ind, Cas. 799; 44 B. 780; 21 Bom. L, R. 1037.. 
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with deliver certain goods, which were pre- 
cisely specified. Paragraph 3 provided for 
a right to require payment of storage 
charges, if there was delay in taking deli- 
very, and the amount of the arbitration 
costs was then specified as well. There 
was also a clause, which stated that in ad- 
dition to these costs, all costs, if any, in- 
curred in filing the award in Court should 
be paid. That clause is aseverable matter 
and was treated by the first Judge as a mere 
indication of opinion for his guidance and 
not as part oftheaward, and when afterward 
the award came tobe questioned before the 
fullCourt,no exception wastaken to his deci- 
sion on this ground, which therefore stands. | 
The exception taken to his decision simply 
had reference to specific objections and 
left the award in other respects standing. 
It was that the Umpire had been guilty of 
that particular form of judicial misconduct, 
which consists in making a mistake in law, . 
and letting it be visible on the face, of his 
award. The argument was that ths con- 
tract was incorporated into the award by 
the reference mentioned above, and that, 
adopting the parties' admission that the 
bales tendered were of substantially less 
weight than the bales, whose deliverable 
weight was specified in the contract, the 

_award must be taken to havedisclosed on its 
face an error in law in construing the terms of 
the contract, which related to .the descrip- 
tion of the goods sold and to the law appli- 
cable to the sale and delivery of goods by 

‘description. Their Lordships, independ- 
ently of the case of Chamdsey Bhara & Co. 
-v. Jivraj Balloo Spinning and Weaving Co. 
Ltd. (2), could not have entertained that 
view, because it appears to them quite 
plain that this award, the terms of which 
are very precisely stated, makes its allusion 
to the contract very guardedly and for the 
purpose only of ear-marking the origin of 
the dispute in question. It is perfectly 
consistent with the Umpire’s having come 
to conclusions of law or of fact of his own, 
by which the parties who submitted their 
disputes to him would be bound., On look- 
ing at the previous decision of the Board 
however, it may be observed that that was 


- a stronger case than the present one, be- 


(2) 73 Ind. Cas. 436; (1923) A. O. 480; 
163; 50 L A. 324; 129 L. T 166; 39 T. L, 
M L. J. 706; 25 Bom. L. R. 588; A. I R. 
66; (1923) M. W. N. 596; 47 B. 578; 33 
28 O. W. N. 397; 
99 (P. O.). 


M, 
38 O. L.J. 130; L, R, 4 A. (P. 
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‘cause in that case there had been a rejec- 
tion of the goods altogether, a fact which 


was-referred to in the award, By this and. 


other exceptional references to the .con- 


tracts, the award incorporated their written, 


terms, and the rules and regulations, sub- 


ject to which they were made; and the. 


letters ‘between the parties, stating the 
grounds on which the goods were rejected, 
were also mentioned and included. It then 
proceeded to state how the arbitrators got 
at their conclusion. On these facts the 
decision of the Board was that there was 
nothing that could be called error upon the 
face of the award, and therefore, the appeal 
succeeded. A fortiori this’ appeal must 
succeed also. 
Their Lordships think it unnecessary to 
: canvass the case any further. They will 
humbly advise His Majesty that the appeal 
be allowed with costs, and the decision of 
the first Judge be restored. ; 
A. N. A. mE Appeal allowed. 
Solicitors-for the- 
Watkins and Huntur. 





RANGOON HIGH COURT. 
FULL BENCH. 

CivinL RErmRENOB No. lor 1927. 

March 81, 1927. : : 

. Present:—Sir Guy Rutledge, Kr., Chief 
Justice, Mr. Justice Das, Mr. Justice Maung 

. Baand Mr. Justice Brown. 
In re MA YIN MYA AND ANOTRER 

é —APPLIGANTS 
versus 


TAN YAUK PU AND oTHERS— RESPONDENTS. 
. — Qhinese Buddhists—Marriage—Burmese Buddhist 
Law, whether applicable—Lex loci contractus—Proof 
' of special custom—Reasonableness—Absence of injustice 
‘to Burmese woman—Burma Laws Act (XIII of 1898), s 
18-(1)- International Law—Validity of marriage— 
Principles. TA j 
' The Burmese Buddhist Law regarding marriage 
is prima facie applicable to Chinese Buddhists as 
the lex loci contractus; and, to escape from the 
application of Burmese Buddhist Law regarding 
marriage a Chinese Buddhist must prove that he is 
subject to a custom having the force of law in Burma 
and that, that custom is opposed to the provisions’ of 
Burmese Buddhist Law applicable to the case; and 
in case the matter in issue is the marriage of a 
Buddhist. Chinaman with a Burmese Buddhist 
woman he must show that the application of the 
pustom having the force of law will not work injustice 
to the Burmese Buddhist woman. [p. 483, col. 1j . 
Per Rutledge, C. J.—It is a principle of Private 


Inre MA YIN MYA. 


Appellants: —Messrs. : 


.and no relations of the 
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International Law recognised and enforced under 
the English system of jurisprudence that the lex loci 
contractus governs the formal requisites of a marriage. 
[p. 480, col. 1.] Nu 

Reference arising out of 
No. 55 of 1926. 


Civil Revision 


FAOTS appear from the following order 
of Reference to a Full Bench madeby Mr. 
Justice Maung Ba. 

“This is an application for revisior of 
the order of the District Judge of Pegu 
dismissing Suit No. 36 of 1925. The order 
dismissing the suit is obviously erroneous. 


"The plaintiff died and one Ma Yin Mya, © 


who, claims to be his widow for herself 
and as next friend of her minor son ap- 
plied to the Court to be added as legal 
representatives. Her claim was enquired 
into and the learned District Judge held. 
that she and her son were not the legal 
representatives of the deceased plaintiff. 
Whether that view is correct or otherwise 
will be considered later. I shall for the 
present confine myself to the question 
whether the order dismissing the suit is 
correct. The learned District Judge has 
evidently not paid due attention tor: 3 of 
O. XXII of the Civil Procedure Code. He 
should have kept the suit pending till the 
period of limitation, that is, 90 days from 
the date of death expired, and should thén 
have recorded an order that the suit had 
abated. . 

"T shall now eonsider the merits of the 
elaim put forward by Ma Yin Mya. -The 
plaintiff; Tan Yauk Su was one of the three 
Sons left by one Tan Bun So,a Chinese 


. Buddhist, who died intestate at Kyaikto 


about ll years ago. He was the youngest 
of the three. In March, 1924, his mother 
Ma Chein died and the eldest son had 
predeceased her. About three months later, 
the plaintiff Tan Yauk Su apparently 
quarrelled with his surviving elder brother 
Tan Yauk Pu and came away from the 
family house. He eloped with Ma Yin Mya, 
daughter of Ma. Nyein Shin. He was then © 
a minor. Ma Nyein Shin then received 
her daughter back as well as her son in- 
law when they were brought back by 
some lugyis. Refreshments were provided 
boy were then 
present. The learned District Judge re- 
marked that no particular ceremony was 
performed at the alleged marriage, that 
there was no. wedding procession, which 
was customary in some of the Chinese 
marriages, and that there was no evidence 
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publie as man and wife. He concluded 


. that the whole afiair relating to the al- 


leged marriage was a hole and corner 
matter, i 


Chinese Buddhists is by no means settled. 


Section: 13 of the Burma Laws Act lays’ 


down that where in any suit or other pro- 


ceeding in Burma it is necessary for the 


Court to decide any question regarding 


. Succession, inheritance, marriage or caste, 


or any religious usage or institution, the 


. Buddhist Law in cases where the parties 


are Buddhists shall form the rule of deci- 


‘sion, except in so faras such law has by 


enactment been altered or abolished, or is 
opposed to any custom having the force 
of law. The term ‘Buddhist’ is a wide 


. term and may include any nationality 


other than Burmese. So it would appear 
that ordinarily irrespective of nationality 


. when the parties are Buddhists, the law to 


' the, Chinese in general 


` 


be applied is the Buddhist Law, However 
some diffculty has been experienced in 
interpreting this phrase ‘Buddhist Law:' 
In the ease of, Burmese Buddhists, the 
Buddhist Law applicable to them is con- 
tained in a series of Dhammathats, 36 in 
number, enumerated in-Kinwun Mingy's 


. Digest. Those Dhammathats are collections ' 


of rules which åre in accordance with cus- 


‘toms .and usages of the Burmese people. 


I have tried to find out what the personal 
law of a Chinese Buddhist is. I have only 
succeeded in finding the law applicable to 
including non- 
Buddhists. ‘There appears to be no special 
law for those Chinese who are Buddhists. 
In the translations from the General Code 
of Laws of the Chinese Empire by Jamie- 
son published in September and October, 
1881 in.the China Review, Ifind the fol- 
lowing:—‘Section 101.—Every contract of 
marriage must be made with the free con- 
sent of the two families interested. As 
regards contracting parties, it is said that 
in all cases the grandparents or the parents 
shall be deemed to be the principals in a 
contract of marriage: if these are dead, 
the nearest relation shall be deemed th 
principal.” f : 
"In his commentary, Jamieson makes 
the following observation: "Marriege in 
China is a civil contract, not between the 
man snd woman, but between the heads 
of the two families, reckoned according 


to the rule of agnatic'succession. Thecon- i 


- In fe ma YIN MYA. 
that ‘the couple ever-appeared before the: 
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sent of-the bridegroom or bride is not re- 
quired nor even asked; acquiescence is im- 
plied from the parental authority. It re- 
quires no registration or celebration by 


B A . any public authority civil or religious". 
"The law -regarding marriage among: 


“According to: the Burmese Buddhist 
Law, marriage is alsoa purely consensual 
‘contract. No ceremony of any kind is ne- 
cessary to validate the marriage among 


‘Burmese Buddhists. Of course in the case 


of a minor girl, the necessary consent is 
supplied by the guardian. The effect of 


- tbe, ruling in the case of Ma Shein v. 


Kin Sein (1), is that in the case of the 
Ohinese also no ceremony is essential. Tt 
appears to me that if the law applicable 
to all Ohinamen alike is to' be applied to 
those Chinamen who are Buddhists the 
enactment requiring Buddhist Law. to be 
applied to Budhist parties will become a 
dead letter in the case .of.Obinese. Bud- 


'dbists, because we shall be administering: 


Chinese Law as there is no special law 
governing Chinese Buddhists. .. 

"In the case of Muhammadans or Hindus 
though there may be different schools for 
different sects or castes there is still 
Muhammadan Law or Hindu Law for all 
Muhammadans and Hindus. But in: the 
case of Buddhists there is no Buddhist 
Law for all Buddhists. I should think that 
the most equitable solution'of the difficulty 
would be to apply the lex loci contractus 
according to the dictum of Sir Charles 
Fox in the ease of Maung Sein Kyi v. Ma 
E (2). That dictum was accepted by Sir 


‘Sidney Robinson in the case of Ma Twe v; 


Lwe Hain (3). As the question involved 
is of great importance, I am of opinion, 
that it should be decided authoritatively 
once for all. I, therefore, refer the follow- 
ing question to a Bench or a-t‘ull Bench as 
the Hon'ble the Chief Justice may con- 
stitute.” 
“Tn the case of Chinese Buddhists, is 
the Burmese Buddhist Law regarding 
marriage applicable to them as the ‘lea 
loci contractus’ or, if not, which is the law 
applicable?” |, mi 
Mr. A. Eggar, Government Advocate, Ami- 
CUS curia, l | 
“Mr. Kyaw Zan, for the Applicants. 
Mr. Shanmugam, for the Respondents. 


(1) 32 Ind. Cas. 848; 8 L. B. R.225; 17 Or. L. J. 112; 
9 Bar. L. T. 81 


(2) 34 Ind. Cas. 159; 8 L. B. R. 399; 9 Bur. L. T. 179. 
a? 59 Ind. Cas. 555; 13 Bur. L.' T. 105; 22 Or. L, dy , 
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480- oo. 
JUDGMENT OF THE FULL 
i BENCH. > 
Rutledge, C. Ja—Thisis a Reference 


by Mr. Justice Maung Ba of the following 

question :— l 

"In the case of Chinese Buddhists, is 
the Burmese Buddhist Law regarding mar- 
riage applicable to them as the lez ‘loci 
éontractus, or, if not, which is the law appli- 
cable?" 

It is a principle of Private International 
Law recognised and enforced under the 
English system .of Jurisprudence that the 
_lex loci contractus governs the formal re- 
quisites of a marriage. And the English 
Courts, have gone so far as to include 
consent as a part of the ceremony of mar- 
riage and not a matter affecting the per- 
sonal capacity of the parties to contract a 
marriage. [See Simonin v. Mallac (4) Sot-. 
tomayer v. De Barros (5). 

The only way in which a foreign law or 
custom having the force of law can affect 
the validity of a local marriage 1s by the 
law of the domicile of the parties creat- 
ing an incapacity (See Dicey’s Conflict of 
Laws, Third Edition, pages 663 and 683.) - 

In this country, however, the question 18 
complicated by the provisions ofs. 13 (1) of 
the Burma Laws Act, 1898:— i 

"13.: (1) Where in ary suit or other pro- 
ceeding in Burma it is necessary for the 
Court to decide any question regarding 
succession, inheritance,marriage or caste, or 
any religious usage or: institution,— 

(a) the Buddhist Law in cases where the 

parties are Buddhists ; 

(b) the Muhammadan Law in cases where 

the parties are Muhammadans, 
and ` i 
(c) the Hindu Law in the cases where 

: the parties are Hindus ; 

shall form the rule of decision, except 
in so far as such law has by enactment 
been? altered or abolished, or is opposed to 
any custom having the force of law." 

‘The learned Government Advocate has 
traced this provision back to 1772, viz., 
to Warran Hastings’ 23rd rule with regard 
to civil rights: “that in all suits regarding 
marriage, inheritance and caste and other 
religious usages and institutions the laws 
of the Koran with respect to Muhammadnas 
and those of the Shaster with respect to 


(4) (1860) 29°L. J. Mat. 97; 2Sw. & Tr. 67; 6 Jur, 
s.) 561; 2 L. T. 327; 164 E. R. 917. 
5) (1878) 3 P, D. 1; 41 L. J.P, 23; 37 L. T.415; 26 


(N. 
w 455, ; 
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Gentus (Hindus) shall be invariably ad- 
hered to." 

This provision is embodied in s. J12 of 
the Government of India Act, 1915. 

"The High Courts at Calcutta, Madras 
and Bombay, in the exercise of their ori- 
ginal jurisdiction in suits against inhabi- 
tants of Calcutta, Madras or Bombay, as 
the case may be, shall, in matters of,in- 
heritance and succession to lands, rents and 
goods, and in matters of contraci and 
dealing between party and party, when both 


'parties are subject to the same personal 


law or custom. having the force of law, 
decide according to that personal law or 
custom, and when the parties are subject 
to different personal laws or customs hav- 
ing the force of law, decide according to 
the law or custom to which the defendant 
is subject." 

'Thesaving as regards Hindu and Muham- 
madan Law has been enibodied in most of 
the Acts of the several Provinces of India 
such as the Bengal Civil Courts Act, 1887, 
s. 37; the Madras Civil Courts Act, 
1373, s. 16; customs having the force of law 
are prominently recognised in the Punjab 
Laws Act, 1872, ss. 5 and 6; the Central 
Provinces Laws Act, 1876, ss. 5 and 6 and 
the Oudh Laws Act, 1875, s. 3. 

The saving as to Buddhist Law first ap- 

peared in the Burma Courts Act, 1872, s. 6. 
It was repeated in the Burma Courts Acts 
of 1875 and 1889 and in 1898 removed and 
incorporated as we have seen in the Burma 
Laws Act, s. 13. : 
- The saving of personal laws is not com- 
plete and exhaustive. It is expressly men- 
tioned ‘‘except in so far as it is opposed to 
any customs having the force of law." 

Sir Courtenay Ilbert in his Government 
of India, Second Edition, page 329, remarks; 
"It will be observed the Warren Hastings' 
rule and the enactments based upon it 
apply only to Hindus and Muhammadans. 
Thera are, of course, many natives of India 
who are neither Hindus nor Muhammadans, 
such as the Portuguese, and Armenian 
Christians, the Parsees, the Sikhs, the 


. Jains, the Buddhists of Burma' and else- 


where and the Jews. The tendency of 
the Courts and of the Legislatures has 
been to apply to‘these classes the spirit of 
Warren Hastings’ rule and to leave them 
in the enjoyment of their own family law, 
exceptsofar as they have shown a dis- 
position ‘to place themselves under English 
Law.” This tendency is shown by recent 


’ 


` 


proie c 00 00 


-case of Benjamin v. Benjamin. (6) where the 


High Court in ` its ordinary original civil 
jurisdiction applied the Jewish Law -of 


divorce to Jews resident in Bombay. . = . 
v. Nga. Po (7), 


In the case of Pa Par - 
Hartnoll, J.,applied Chin custom to a case 
of restitution of conjugal rights, 
cases both parties belonged to the same 


“community so that they do,not seem to 


give us much assistance on the present 


_ ‘question, 


‘custom is opposed to the. 


~~~ already cited, at page 7*: 


Tt will. be Gaga that the phrase in 


"s. 13 (1) of the. Burma Laws Act - is—"the . 
' ‘Buddhist Law in cases where the parties are 
| Buddhists,” 


and not the- Burmese Buddhist 
Law. We know that there are Chinese, 


Thibetan, Sinhaleseand Chittagonian Bud-, 


dhists. . The only Buddhist Law, however, 
in my opinion, of which the Courts of ‘this 
Province have ever taken. cognisance is 
Burmese Buddhist Law. And for a foreign 


Buddhist to escape from the application 


of Burmese Buddhist Law he must show 
that he is subject to a custom having the 
force of law in this country and that that 
‘provision of 
Burmere Buddhist Law applicable to, the 
case. And farther, in my opinion, 
obligation is thrown upon the Courts of this 
Province to. see tbat a foreign custom 
having the force of Law upon one party to 
the contract is not' applied so as to work 
injustice to the other party who is a subject 
of this Province. 
observes in Sottomayer v. De Barros (5) 
“No -country is 
bound to recognise the laws of a -foreign 
state. when ‘they work injustice to its 
own subjects, and this ‘principle would 
preventthe judgment in the present case 
being relied on as an authority for setting 
aside a marriage between a foreigner and 
an English subject domiciled in England, 


on the ground of any personal incapacity , 


not recognised bythe law of this country." 

This principle has been well-erpressed by 
Lord Gorrel in Venugopal Chetti v. Venu- 
gopal Chetti (8): "Ought a foreigner domi- 
ciled abroad, who comes to ‘this -country 
and hère marriesin due form according 
to English Law another person domiciled 
in England, to be allowed to assert that 


he carries about “with him, 

^40) 94 Ind. Cas. 59;:50 B. 369; 28° Boni; L. R. 328; A. 
T. R. 1926 Bom. 169. 

(7) 11 Ind. Cas. 783; 4 Bur. L. T1 

(8) (1909) P. 67; 78 L. J. m 23; EA ^. 885; 53 S.J. 
103; 25 T, L. R. 146. 


"Page of (1878) 3 P, D.— 
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an ` 


As Lord Justice` Cotton- 


while here, : 


(ecce 


dal. 


the burden of an inapoi imposed by 
the laws of the foreign domicile to do tbat 


"which.he. has done voluntarily and in due 
form. according to the laws of England, 


or torepudiate his marriage on the ground 
that he is incapable of ‘doing what he has 
done, and ought our Courts to support such 
an assertion and repudiation, with the 


` -consequent effects: on the position of the ` 
wife and the legitimacy of the- child? To 


my mind. the answer should'be ‘No.’ This, 
of course, applies with equal, if not greater, 
forcé to'a British subject domiciled abroad,” | 
If for English and England . we read. ^ 
Burmese and Burma, we have a rule which, 

in my opinion, ought to be borne in mind 
by the Courts of this Province. I may obsérve 
that this passage of Lord Gorrel’s judgment 
has been.quoted. with approval by Lord 
Darlingin Ex parte Mir Anwaruddin’s case 
(9). As to whethera substantial injustice 
has been wrought so as to justify this salu- 
tary rule being invoked must depend on the 
facts of the case. 

We have been referred to two cases were 
their Lordships of the Privy "Council 
applied Chinese Customary Law to questions 
of marriage to an l'sip or secondary wife, 
Cheang Thye. Phin v. Tan Ah Loy (10) 
and Khoo Hooi-Leong v. Khoo Hean Quee 
(11). -We.do not think'that these cases have 
any bearing on the question before us. ` 
As Lord Finlay says at page 372* of the 
earlier case: ‘“‘With regard to Chinese 


“settled in Penang, the Supreme .Court re- 


cognises and applies ‘the Chinese Law of 
marriage.” In.both cases the parties were 
Chinese, whether Confucian or Buddhists 
is not stated, It is not suggested that 
there is a similar provision to s.13 of the 
‘Burma Laws Actinforce in the Straits 
Settlements where the indigenous inhabit- 
ants are Malay Muhammadans. These. 
circumstances in my opinion prevent us 
from considering that any useful analogy 
can be drawn from these two cases. ° 

I may, hére: observe that if this were a 
question of.domicile it would ‘be found that 
the vast’ majority of Chinese in Burma 
have a Burmese domicile. The majority 
have been born here and many of them 
have had Burmese mothers. Many of them 


(8) (1917) 1 K. B. D. 634; 86 L. J. K. B. 210; 115 L. 
di s 81 J. P. 43; 15 L. J. R. 83; 61 S. J. 130; 33 T, 


L.B.7 
10) (1920) A. 0. 369; 89-L.J. P. O. 4; 122 Li T. 593. 
D (1926) A. ©. 529; 95 L. J, P.- 0. 94; 135 L. ‘1, 
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, as the Buddhist Law applicable to 


|o Law is very apparent. 


: of ss: 13(1) of the Burma Laws Act. 


. Wholly unconnected with 


ancestor first migrated from China, 


I may here notice some of the decisions of - 
` the Courtsin Burma relating to the question 


before us. In Hong Ku v. Ma Thin (12) Mr. 
(afterwards Sir John) Jardine, J. O., obser- 
ves at page 141*: “I doubt, therefore, whe- 
ther it is obligatoryon our Courts here to 


. apply the Burmese Buddhist Law to Bud- 


hists from Ceylon or China. The subject 
teems with _ difficulties.” In' that case, 
however, the question: did not arise as the 
Court held that it was not: proved that 


the deceased: was a Buddhist: In Ma Tin 


v. Doop Raj Barua (13) Mr. Burgess, J. C., 
observes: “The deceased came from 
Chittagong; but he is described asa Mug 
or. Rajbansi, and a Buddhist, though he is 


also spoken of as a Hindu, perhaps because 


in dress and some habits he resembled a 
Hindu. Prima facie, as a Buddhist deceased 


would come, under the Buddhist Law of the ` 


country atlarge, and the burthen of proving 
any special custom or usage varying the 


ordinary Buddhist rules of inheritance would 


be on the person asserting the variance.” 
This, in my opinión, is a perfectly sound 
rule in keeping with the letter and spirit 

In 


Tone Lan v. Ma Gyee (14). Sir Charles Fox 


_ prefers thé view of Mr. Jardine to that of 


Mr, Burgess, though in the result it was 
not necessary to decide this point as he 
held that the plaintiff failed in either case 


` whether Burmese Buddhist Law was follow- 


ed or Chinese Oustomary Law. At page 97T 


on the analogy of the different schools of: 


Hindu and Muhammadan: Law, he considers 
that Chinese Oustomary Law may be taken 
the 
Buddhist-partiesin the case,’ I think that 
this view is not strictly accurate. Earlier 
inthe judgment he admits that there is 


.: no Chinese Buddhist Law applicable to. 


succession or inheritance, and lat he 
admitg that Chinese Customary Law is 
the Buddhist 
that Burmese 


faith.. He later suggests 


 ' Buddhist Law is not connected with the 


Buddhist religion. This, Ithink, is going too 
far. Though its remote origin 16 the Hindu 
Law. of Manu, the connection between 
the Buddhist religion and Burmese Budhist 


(12)3 J. 135. 
(13)U. B. R. (1892-96) II 608, 
(14)2L.B.R 95... 


~¥Pages of 8. J.— id] TPege o£ 2 L. B. R. [Ed.]- 
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'., are of the-third generation since their 
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of it, thé Vinaya, is as intimately connécted. 
with the Buddhist religion .as the Book 

of Leviticus'is connected with the Jewish - 
religión. And insthe secular law of inherit- 

ance the influence of Buddhism has been 

recognized by the jurists in the tendency 

towards emancipation of woman and the 

equalityofthe sexes, It is to be noted . 
that the question in Tone Lan’s case (14) ` 
was not one of marriage atall but adoption. 
The rule in “Tone Lon’s case (14) was 


. followed and extended in’ subsequent decis. 


sions many of which do not appear in the 
official Law Reports. [See Pwa Me v. San Hla 
(15) Saw Moung.Gyi v. Ma Thu Kha (16) 
and Ma Thein Shinv. Ah Shein (17).] 

While the Courts as a rule applied 
Ohinese Customary’ Law in caseg where the 
man was a Chinaman, from time to time 
doubts were thrown upon the correctness 
of this view. In Ma Shein's case (1) Mr. 
Justice Ormond at page 226* says: “It may 
be open to question whether a foreigner 
who contracts a marriage in a British 
Dominion, which is valid according to the 
law:administered in that place, is entitled. 
to repudiate the marriage on’ the ground 
that ‘certain formalities were not observed 
which were requisite fora valid marriage 
according to his personal law as. administer- 
ed in the foreign country.". 

In aung Sein Kyi's case (2; while Par- 
lett; J., àpplied Ohinese Customary Law to a 
marriage or promise to marry between a 
Buddhist Chinaman and a Burmese Bud-. 
dhist woman, Sir Charles Fox dissented . 
and at page 403* observes: “The decisions 
in this Province, which have held that in 
order to constitute a valid marriage bet- 
ween a Ohinarian anda Burmese "woman 
it must be shown that certain formalities 
and ceremonies enjoyed by Chinese Custo~. 
mary Law were gone through,-and that the 
consent of the parents...must have been. 
given to the marriage overlook the rule of: 
British Courts stated in Brook v. -Brook (18) 
and other cases that the lex loci contractus ` 


. quæd solemnitatis determines the validity 


of a marriage, and the lex domicili the 
question ofthe capacity of the parties to 
marry." | | ` 
In Ma Twe v. Lwe Hain (3), Mr. J ustice 
(15) 26 Ind. Cas. 631; 7 L. B. R. 270; 16 Or. L. J. 39. 
ol 30 Ind. Cas. 715; 8 L. B. R. 208; 8 Bur, LT. 
(17) 24 Ind. Cas. 367; 8 L. B. R. 222; 7 Bur. LT. 246. ` 
(18) (1861) 9 H. L; C. 193; 7 Jur. (N.s.) 422; 4 L, T, 
93; 9 W.R. 461; 11 E. R. 703; 131 R. R. 123. - 
*Pagos of 8 L. B. R- Ad] ———— —— ; 


I 


(14 1. 0. 19527] 


Robinson (afterwards Chief Justice) says; 
“In order to decide whether there was a 
“valid marriage, it is first necessary to 
decide the law binding upon the parties” 
in this matter. Petitioner is a Burman 
"| Buddhist and respondent is a Chinese 
Buddhist born in Barma: I have no. 
hesitation in agreeing. with the dictum of * 
Sir Oharles Fox in the case of Maung Sein 
Kyi v. Ma E (2) that the law of the place 
where it was contracted determines the. 
validity of a marriage and that this ques- 
tion must be decided by the Burmese Bud- 
dhist Law." In the recent case of Man Han 
v. V. R.M. A. L. Firm (19) Mr. Justice 
Chari, when dealing with the rights of a 
Ohinese woman in the property of her 
-Chinese husband did not agree that the 
matter was governed by Chinese Customary 
Law which he described as ‘vague, archaic 
and unascertainable. Atpage 114,* he 


observes: ` "There is no such thing as 
Chinese Buddhist Law and the ouly 
Buddhist Law known to the Courts of 


this country is the Burmese Buddhist Law.” 

From this summary of the course of deci- 
sion it will be seen. that ‘though the 
. Courts have in the main applied Chinese 
Customary Law to Chinese Buddhists and 
even to cases where the question arose 


between a Buddhist Chinaman : and a Bur-. 


‘man ‘Buddhist woman, yet this practice has 
been doubted and “not followed by several. 
learned Judges. ; 

The question has become acute in Burma 
by reason of the large number of Ohinamen: 
who marry Burmese women. Both belong: 
to the great Mongolian branch of the human 
race, and have many points in common, 
But; while by reason of a long conservative 
civilization the Chinese until recently: were 
governed by legal customs which had 
crystallized several thousand years ago, the. 
Burmans were subject to a law which 


altered from’ time to time .to meet the. 


changed ‘circumstances of ‘the Burmese 


people, with the result that .in ‘matters of: 
inheritance and property there is no country 


where the principle ofthe equality ofthe 
‘sexes has been carried- further than in 
Burma, andin regard to marriage, where 
the marriage contract and status rest on. 
consent ‘alone’ and both parties to the 
marriage are equal partners. The effect of, 
our Courts applying. Ohinese Customary 


Law to a Chino-Burman marriage is to: 
.: (19) 97 Ind. Cas. 876; 4 R: 110; A.LR. 1926 Rang. 172. 
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: Chief Justice. : 


-women of Burma. 


483 ' 
‘depriva à Burmese woman of practically all 
rights and in most cages brand her children 
as illegitimate; China has for a good many 
years been in & state of revolution, But 
when order. and unity’ are once more 
established Ido not think tùit aay pab- 

licist would prophesy that the ancient. 
customs which.used to govern inheritance 
and marriage’ amongthe Chinese will be 
re-established. Again it must not be lost 
sight of that Ohinamen have come and 
settled in Burma in growing numbers sincs 
the first occupation -of the country. And 
morethan any other race they have inter- 
married and joined in the social and 
religious life of the people ofthe conury, 
so that the third generation so far as blood 
and manner of lifeare concerned are much 
more Burman than Obifiese. To apply 
without enquiry the ancient Oustomary Law 
of China to these people seems to be unwise 
and impolitic unless we are forced to do 
S0 of necessity. In my opinion, not only 
are we not forced to, do so, but the 
principles of Private ‘International Law 


, and the words of the Burma Laws Act 


forbid us to do so. 

My ansyer to the.question referred i is that 
(a) the Burmese Buddhist Law regarding 
marriage is prima facie applicable to’ 
Chinese Buddhists as the lex loct contractus;. 
and (b) to escape fromthe application of 
Burmese Buddhist Law regarding marriage 
a Chinese Buddhist’ must prové that he is 
subject to a custom having the force of law 
in Burma and that that custom is opposed: 
to the provisions of Burmese Buddhist Law | . 
applicable to the case; and (c) in ease the 
matter in issueis the marriage of a Buddhist. 
Chinaman with a Burmese Buddhist woman: 
he must show that the application of the 
custom having the force .of'!law will not `, 
work injustice to thé Burmese Buddhist: 
woman. s 
. We have to acknowledge the treat 
assistance which the Government Advocate 
has rendered to the Court by his very. 
learned and careful argument. 

Das, J.—I concur. 

Brown, J.—1 concur. ; 

Maung Ba, J.—I have had the sadak 
. tage of reading thejudgment of the learned 
- I concur with him and also 
in the answers proposed. ] 

As the law now stands it has in some 
cases worked injustice to the Buddhist, 
The solution depends 
' upon the correct application of the law laid” 


.* 4Bd 
down in sub-s. (1) of s. 13 of the Burma 
Laws Act. According to it “Buddhist Law" 
shall form the rule of decision, except in so 
far às. such law has by enactment been 
altared or abolished, oris opposed to any 
custom having the force of law. But 
the term “Buddhist Law” is a misnomer. 
“Buddhist” means what appertains to the 
Buddhist faith and Buddhism has laid 
down no law which is to be applied to 
secular matters. We have however a 
number of law books ` entitled Dham- 
mathats which are primarily intended to 
apply to Burmans. The religion ‘of that 
race is Buddhism which was also the State 
religion when the Burmese Monarch was 
ön the throne. So, the! Dhammathats 
intended for Burmese Buddhists have come. 
‘to be known as the Burmese Buddhist Law 
or the Buddhist Law. Now there are other 
racés who also profess Buddhism. Among 
those races aré the Chinese, some of whom 
are. Buddhists. So in the case of Ohinese 
‘Buddhists we have to fini the Buddhist 
Law applicable to them. Unfortunately 
.Bucli a law does not exist. -The law which 
exists is the general Customary Law appli- 
cable to all Chinamen alike whatever creed 
_they may belong to. A Chinaman may be 
either a Buddhist, or a Confucian, or a 
Taoist or allthree. Hitherto such general 
law has been held to be applicable. The 
équity of this view has been doubted. 


Section 13, Burma Laws Act, appears to- 


Jiave been intended to give effect to Warran 
~ Hastings’ sound policy of. non-interference 
with the family laws of the different races 
under British rule. © ` mi 


'. Itisa principle of Private International’ 


Law recognised and enforced under the 
English system of Jurisprudence that the 
-lex loci contractus governs the formal 
: requisites of a marriage. That principle is 
no doubt subjectto another principle that 
the gapacity of each of the parties toa 
marriage is to be judged by their lex 
dómicilii; In the majority of cases 
.Ohiusmen have acquired a domicile in 
Burma, So far as lam aware there has 
* been no dispute regarding the capacity ofa 
Chinaman contracting a marriage with a 
Burmese woman. The dispute -has been 
chiefly concerned with the form of marriage 
—whether,it should be according to the law 
of the woman orit should -be according to 
the Customary Law of the Chinamen in 
China. As pointed out above, the form 
' recognised under Private International Law 
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is to be according to the ler, loci contractuss- 
‘that is, the form according to the law of the 

place where the contract takes place. So 
faras I know, the lex loci contractus of the 


Buddhistsin Burmais the one to be found. 


in the Dhammathats known as Burmese 
Buddhist Law; Of course it is but right 
to allow the Chinese Buddhist to show that . 
thatlaw is opposed to any eustom having: 
the force of law, provided that it wórks 
no injustice to the Buddhist women, and 
it should be on him to establish that 
contention. ‘ 


A. N. 4. Ln 


CALCUTTA HIGH COURT. 
APPEsL FROM ORIGINAL CIVIL JURISDICTION 
No, $8 or 1926, 

April 7, 1927. , 
Present:—Bir George Claus Rankin, 
Kr., Ohief Justice, and Mr. Justice 
: - Buckland. | 

Tus BENGAL NATIONAL BANK, 
Lrp.—DEFENDANT—AFPPELLANT ' 
versus 

Raja JANOKI NATH ROY— 


AND OTBERS—PLAINTIFF8—RESPONDENTS, 

Landlord and tenant—Lease—Mortgage by lessee— 
Mortgagee's liability for rent—Privity of estate—: 
Transfer of ‘whole estate’ of lessee, necessity of— 
Tenant holding over— Assignment of rights—Validity 
of assignment—Clause for renewal—Lessee continuing 
in possession—No fresh lease executed—Position of: 
lessee—Assignment of assignee's liability for rent—- 
TAn of Property Act (IV of 1882), ss. 58, 60, 107, 

In India, where a lessee transfers his rights by an- 
English mortgage, the ‘whole estate’ of the lessee is; 
transferred to the mortgagee and the latter: becomes 
liable tothe lessor for rent from the date of the 
mortgage. . [p. 489, col. 1.] 
. Williams v. Bosanquet (9), followed. 
| The right of a lessee holding over with the con-. 
sent of the lessor is assignable, and the doctrine of 
privity of estate is as applicable to an assignment 
of the interest of'a'tenant holding over by consent 


-as to any other*intérest.within s. 105 of the Trans- 


fer of Property Act; the assignee of such an interest 
cannot escape liability for rent merely on the ground 
that the lease contained a covenant for renewal, and 
a formal registered instrument fora fresh term had 


. not been executed. [p. 490, col. 1. 


It is not in consonance with any principle of: 
equity that a mortgagee of a lessee should be 
compelled to. perfect his title at the suit of the 
lessor for the purpose of enabling the lessor to cast 
upon him the burden of the covenants of the lease- 
in the absence of any'privity of contract between these 


_ parties, [p.489,cols. 1 & 2.] - 


a mere trespasser. |p. 491, cols. 1 & 2.] . 


- lessee's interest to the mortgagee. 
such cases is not.based upon possession as such and 
“the fact of possession is important only. as a matter 


= 


IW 
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. Per Rankin, C. J.—Section 116-of the Transfer of 
Property Act does not mean that, if there is an 
agreement in a lease for renewal fora certain term, 
thén the lease is renewed for that period if the lessor. 
eonsents to the lessee's holding over after the ex- 
piry of the term of the lease. [p. 489, col. 2. 

The tenant continuing in occupation under’ à 
special agreement for & further lease isa different 
case from the tenant holding over merely by consent 
but, iffor any reason, his agreement has to be dis- 
regarded he can fall back upon the landlord's mere 
consent and claim his rights under s.116 of the. 


' Transfer of Property Act. (p 490, col. !.] 


In such a case, as betwéen the lessor-and the lessee 
the position is that the latter is either (1) by virtue 


‘of the doctrine of specific performance or otherwise 


clothed with the estate and right given by the.special 
agreement or (2) the holder of a lease from month to 
month. [ibid.] ; Sn ; 
, If at the expiry ofthe original term, the person 
who continues in occupation is not’ the lessee but 
his representatives or assigns there is nothing in 
s. 116 to enable the lessor by mere consent to convert” 
guch representative on.assign into a monthly. tenant. 


. Buch a person in the absence of agreement is a tres- 


passer. + [ibid.] D : uu 

But, where the originallessee holds over by con- 
sent and becomes a tenant his interest is assign- 
able, though the lessor can determine it by giving 
the notice specified in s. 106 ofthe Transfer of Pro- 
perty Act. [ibid.] j . : 
. Per Buckland, J.—Yhe words ‘in the absence of a 
contract to the contrary’ in s; 116.of the Transfer of 
Property Act must be taken as relating, to what 
follows them in the section, that isto say, a contract 
inconsistent with the renewal of the lease from year 
to year or from month to'month, as the case may be 
and there is nothing necessarily inconsistent with that 
in a D for renewal in the original lease. [p. 490, 
col. 1. PM 

The question whether alessee holding over in- 
tended to take advantage of a clause for renewal in 


_ the original lease is a ‘question of fact which must 


in each ease depend on the form of the renewal 
clause and the provision of notice, but until such 
notice of renewal, the lessee must be deemed to be 


"holding over as provided in s. 116 ofthe Transfer 


of Property Act, and, it cannot by any process of 
reasoning be held that the lessee, in such a case is 


' In order that a mortgagee of a lessee may. be liable 
for rent there must be a transfer of the whole of the 
The liability in 


for consideration in determining “whether the whole 
interest’ of the lessee has been transferred to the 
mortgagee. [p. 492, col. 9.] f ATO 
Appeal against. an order of Mr. Justice 
O. O. Ghose; dated . the 24th of May, 1926. 
Messrs. N.-N. Sarkar'and A. K. Roy, for, 
the Appellant, a eae ee 
Sir Binode Mitter, Messrs. B. K. Ghosh 
and R.N. Roy, for the Respondents. ~ 


.-JUDGMENT. © | > 
Rankin, ©. J.—Plaintiffs - are lessors: 


. of 31/3, Marquis- Street, and the Anglo-: 


American Motor Car Company were lessees 
under a registered ‘lease, datéd- 21st Decem- 


-part to be observed 
-the lessees shall be 


ber, 1920, for a term of three years from 6th 

November; 1919, at.a rent of Rs. 500 per 

month.” ` ie, : 
That lease contained the following clause: 


“Provided further, that, if the lessees shall 
‘regularly and punetually pay the rent 


-hereby reserved and duly. observe and per- 
form the covenants and ‘conditions on their 
and performed, then 
entitled to a renewal of 
this demise for a further period of three 
years on the same terms and conditions as 
are contained in these presents, except that 
the monthly ren! shall be rupees six hund- 
red instead of rupees five hundred and that 
theré will be no covenant for a further re- 
newal.” Also a covenant not to B assign or 
sub-let.or part with. the possession of the 
said demised premises without the consent 
in writing of the lessors first had and ob- 
tained, but such consent shall not pe un- 
reasonably withheld." = ^. 2c 
The original term having. expired on oth 
November, 1922, the lessees continued in: 
occupation, and in November, 1923, the 
plaintiffs sued them for rent in arrear- (Suit 
No. 3017 of 1923) setting out in their plaint 
the renewal clause and complaining (inter - 
alia) that for January, February and March, ` 
1923 the lessees had paid rent at the rate of 
Rs. 500 only “in breach of the .covenants 
in the said lease." The lessees by. their 
written statement denied that they had paid 
only Rs..500. for January, February and 
March and said that they had paid the rent 
in full for these-months and aleo for April 
and May, 1923 and that for June they had 
paid Rs. 500 leaving Rs. 100 owing. 
They admitted a certain sum as due and 
owing on this basis, namely, Re. 2,647, and, 
for this, judgment was obtained on admis- 
sion. i Ne . 
Tt seems that the lessees had erected a, . 
factory or-workshop and some sheds on the 
premises and had'certain- plant, . machinery, 
and-other things thereupon. They were 
being finaneed by, or accommodated with 
a loan from, the appellant Bank, the Bengal 
National Bank, Limited, by means of a 
cash crédit loan account- On 18th February, ' 
1:94, a registered mortgage-deed was enter- 
ed into by these -parties which contained 
the following operative words :— 
. * And this indenture also witnesseth that 
in further-purauanee of the said agreément 
and. ih consideration of the premises, 
the Company doth hereby transfer and 
assign unto the Bank first, all that pieee or. 


r 
1 


y 


M6 . 


- "parcel -of land containing by measurement 


- “one digha and ten chittaks, situatezand lying 


T 


- at 31/3, Marquis Street, particularly men- 
“tioned and "described in the First Schedule 


-hereunder written, and all other the premises 


:eomprised in and demised by the said lease 
-of twenty-first December one thousand nine 


: * ‘hundred and twenty aforesaid, or expressed 


80 to be and all that the benefit and advant- 


`, 'agesthereunder;secondly, allthose the work- . 


“shop, factory, buildings and sheds, machi- 
- maries, apparatus, tools, implements, plants 


. and stores which have been, or may herein- 
after.be, erécted, and are used in connexion `: 


cwith: the business carried on by the Com- 
-pany on the demised premises or at No, 5, 
‘Chowringhee Road . . . To have and 
to hold. unto the Bank as to the premises 
first hereinbefore transferréd and assigned 
for all the residue now unexpired -of. the 


' terms created by the said lease subject to 


the’ payment of the rents reserved by the 
gaidlease and performance of the covenants 
“and conditions in the said lease contained 
and as to all other the premises hereby 
iransferred and assigned unto the Bank 
absolutely and for ever," subject to a pro- 


- viso for redemption. There was a declara- 


- tion that, in ease of default by the Com- 
. pany, the Bank. should be entitled to enter 
into possession of the said land, heredita- 
ments and premises and to seize and sel] 


. the ‘machinery, etc. Also that the deed 


.' should be construed as an English mort- 


gage as defined in the Transfer of Property 
Act, 1882: “And the Company doth hereby 
. covenant with the Bank that the Company 
“now hath full power and absolute authority 
to grant, convey, and transfer, and assign 
the said premises hereiz comprised and 
hereby mortgaged unto the Bank in manner 
aforesaid, that the said leasé dated 21st. 
day of December, 1920, js stil valid 
and subsisting to hold and en- 
joy, etc. ‘The Company went into volun- 
. tary ligtidation at some date in’ November 
or December, 1924, which does not appear 
clearly from the record and inFebruary,1925, 
a compulsory winding-up order was made 


against it, a Mr. S. K. Dey being appointed 
"The, plaintiffs had. 


Official Liquidator. 


"-geversl grounds. of forfeiture had they 


chosen to proceed to forfeit the term—rent 
was in arrear for overa month, the covenant 


against assignment bad been broken, and: 


. the Company had goneinto liquidztion. 
Thé Bank in November had entered into 


` possession and put up a, notice-board with, 
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the name of the Bank. That the plaintiffs 
Solicitors did not know of the terms of the 


deed of 18th February, 1924, or that it pur- | 


ported to be an absolute assignment of the 
premises, is clear. The correspondence 
shows that the Bank repudiated liability to 
.pay rent'claiming, inter alia, that by merely 
“taking possession of the assets mortgaged 
to them they were not in possession of the 
premises. It seems that from 17th November, 
1924, to some date in March, 1925, various 
executions. were levied on: the assets but in 
what way this affects the Bank's position is 
not intelligible to me. 
'eitors continued to allege by their letter 
.that the Bank was in occupation, that it 
“was liable for rent or at least to pay for use 
and occupation. They continued, also to 
claim -against the Company. At last on 
30th June, 1925, they. gave both the Com- 
pany and the Bank notice to quit at the end 
‘of July, but the liquidator could not get 


The plaintiffs Soli- ` 


"the Bank to doso and on 27th August, 1925, | 


the plaintiffs brought this suit for rent 


The plaint was originally based as against 
the Bank on the allegation that the Bank 
were-mortgagees of goods which they had 


kept on the premises and were in occupation - 


of the premises “without the leave or license 
of the plaintiffs.. The suit.came on for 
hearing on 21st April, 1926, when certain 
issues . were framed and learned Counsel 
for the Bank contended that the plaint 
disclosed uo cause of action against his 
clients: The plaintiffs; in the meantime, 


: had come‘to know the terms of the mortgage- 
. deed. They. obtained leave to amend and 


the amended plaint proceeded as against 
the Bank on the basis that by.taking an as- 
aignment of the term the Bank made itself 
liable for the rent, but it alleged in supple- 
ment of this contention that the Bank had 
been in possession of the premises and 
claimed to hold the Bank liable till the 
premises should be vacated. - ; 

The defence to the amerided plaint denied 
that the lease had beenrenewed,and contend- 
ed that the Company, after the expiry of the 
orignal term, were only monthly tenants 
and had been 'so treated by the plaintiffs, 
It alleged that the Company thereafter bad 
‘no lease. i 
in possession cr had ever been recognized 
as transierees of ary lease or 88 tenants, 

` The learned Juage has held that, after 
the expiry of the original term, the defend- 


ant Company was not merely-in the-posi- 


It denied that. tbe Bavk was ever- 


- 


Y 
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' tion of a tenant liolding over by the month 


and in this, I think, he is clearly right. The 


question is one of fact and although it is not ` 


impossible that a tenant should hold over 


at an enhanced rent [cf. Mayor of Thetford 
v. Tyler (1)] itis clear that these lessees. 


remained in possession under the renewal 
.elause of the lease as persons who had ex- 
ereised thé option given.to them by this 


clause and whose right so to do had been: 
acknowledged by the lessors and acted on. 


by bothaparties. This appears abundantly 
from the pleadings in Suit No. 3017 of 1923 
as wellas from the ‘terms of the mortgage- 
‘deed of 18th February, 1924. The drafting 
of that deed: proceeded on the basis that the 
lease of 21st December, 1920, was a register- 
ed instrument, which by. its own force 
created two terms or at least that in Feb- 


ruary, 1924, there was a residue unexpired. 


of the term granted by the lease of 1920. 
This view may be.technically incorrect but 
it isclear enough thatthe Company were in 
possession under the renewal clause. 
Having found that the Company were not 
merely holding over with. the landlord's 
consent as contemplated by s. 116 of the 
"Transfer of Property Act and finding that 
the mortgage deed of February, 1924, was 
expressed to contain an absolute assignment 
ofthe lessee’s right, the learned. Judge has 
held the appellant Bank liable for the rent 
which accrued due. after the date of the 
deed. He did not decide the question 
whether the appellant Bank was, or was not,in 


possession of the .premises from November, .- 


1924, onwards but treated them as liable to 
pay the rent by privity of estate. 
. ^ The main contention of the appellant 
“Bank in this appeal is that the renewal 
clause is not itself alease for a new term 
commencing in November, : 1922, but is a 
mere covenant or, agreement to grant a 
future lease, provided that thelessees should 
comply with certain conditions and should 
be desirous of obtaining a fresh term; that 


the assignee of a person in possession under 


an agreemant fora lease has no privity of 
etsate with the lessor; and that apart from 


privity of contract, such as would arise by the . 


assignee's attorning tenant to the lessor,’ the 
only way in which the lessor could claim to 
. hold an assignee liable upon the covenants 
which run with the land, is by making out;2 


right to specific performance, on the prin- : 


ciple illustrated by the case of Walsh v. 
Q) (1946) 8 Q. B. 95; 15 L. J: Q.- B33; 10 Jur. 68; 
- 315 E. R. 810; 70 R. R. 423. E : 
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Lonsdale (2). On ‘this last point it is 
contended (1) that, as laid down in Gray v. 
Spyer (3), the plaintifis must make a proper 
case for ‘specific performance on their 
pleadings, showing that they were ready 
-and willing to ‘grant a proper «lease 
and to accept the appellant Bank as. 
assignee of the terms. This, it is said, is 
‘particularly necessary in view of the notice 
to quit given to the appellant Bank on the 
30th: June, 1925, by the plaintiffs’ Solicitors, 
(2) that, as shown by the case of Purchase v. 
Lichfield Brewery Co. (4), equity will not 
-grant specific performance for the purpose of 
making a mortgagee liable to the lessor for 
rent and covenants. To do so would be 
contrary in effect to the principles laid down ' 
in Moore v. Greg (5) and Cox v' Bishop (6). It 
is denied that the appellant Bank did enter 
into possession of the premises but it is . 
admitted.that they entered upon the land 
to take possession of the mortgaged chattels, 
Possession, however, is immaterial according 
“to the appellants’ argument save as an ele- 
ment in any question of privity of contract, 
and as the -possession, if any, in this -case 


^ was accompanied from the first by denial of 


possession’ and a refusal to admit liability 
for rent there can be no question here of 
privity of contract and possession is al- 
together immaterial. Neither the original nor 
the amended plaint makes the case that the 
Bank entered into possession or was accept- 
ed by the lessors as tenant; indeed the 
original plaint is to the contrary. -` ' 
T propose first to decide the question of fact 
whether the appellant entered into posses- 
sion of the premises, that’ is to say, went 
‘upon the land and occupied it claiming to 
have exclusive right of occupation. On that 


' point we have the correspondence and the 


evidence of Nanda Lal Sen. No evidence 
has been given by the appellant-Bank on this | 
question. I pay much more attention to 
what the appellant Bank said and did vis a 
wis the Company than I do to such & letter 
as thatof 15th December, 1924, by.the Bank’s 
‘Solicitors to the -plaintiffs’ Solicitors. I find 


(9) (1882) 21 Ch. D. 9; 52 L. J. Oh. 2,46 L. T. 858; 
31 W. R. 109. < : < 
* (9) (1922) 2-Oh. 22; 91 L. J. Oh. 512; 127 L.T. 277; 
66 S. J. 387. ' ; 
(4) (1915) 1 K. B. 184 84 L. J. K. B. 742; 111 L.T., 
105, s e HR i 
(5) (1848) 2 Phil. 717; 41 E. R. 1120; 18 L. J. Oh. 15; 
12 Jur. 952; 78 R. R. 254. 
(6) (1857) 8 De G. M. & G. 815; 44 E. R. 604; 26 
L-J: Oh. 389; 3 Jur. (x. s) 499; 5 W.R. 437; 114 R. R. 
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sion-of the premises and was in possession 
premises down to the institution of 

‘the suit. z "e^ 
The Law of India as to the liability of as-- 
signees of lesse-holds is in no way in a satis- 


‘factory condition. The Transfer of Pro- 


. perty Act, by s. 105, defines lease as a "trans- 
‘fer: of a right to enjoy" and by s. 107 


* lease of immoveable property from year to 
year or for ‘any term exceeding one year, 
or reserving a yearly rent, can be made only 
by a.registered instrument.” ` By s. 108 it is 
provided that the benefit of the covenant 
of quiet enjoyment “shall be annexed to’ 


_ and go with the lessee's interest as such, and 


may be enforced by’ every person. in 
whom that interest is for the whole or any 
part thereof from time to time.vested.” -It is 
also provided that “the lessee may trans- 
fer absolutely or by way of mortgage or 
sub-lease the whole or any part of bis in- 


' terest in’ the property and any transferee 


of such interest or part may again trans- 


"fer it. The lessee shall not, by reason only 


` any of the liabilities attaching to the 


of such transfer, cease to be subject to 


lease." By :s. 109 the principle ap- 
plied in cases of assignment. of the rever- 
sion is that the lessor can part with his 
rights to the assignee butcannot substitute 
his assignee in his place to shoulder his 


liabilities except with the: lessee's consent. 


These would appear to be the only express 
provisions bearing upon the present ques- ` 


-. tion, though it is true that, as between mort- 


gagor and mortgagee, s. 65 provides that the 
mortgagor ofthe lease-hold is responsible 
forthe payment of the rent so long as the 
mortgagee is not in possession, s 
The English Law upon this subject de- 
pénds entirely upon a distinction between 


. the legal and equitable estates, a distinc- 


tion for which the Transfer of Property 
Act has.left no room in India and which is 
noi to be imported into Indian Law. By 


` English Law, a term is not merely a right 


^a 


"but an estate, [Doe. v. Walker (1) Not- 


withstanding the language of s. 105 of the 
Transfér. of Property Act, such cases as 


, Kunhanujan v. Anjelu (8), show that. this 
“principle has always been: recognised in 


, India. -Ever since Williams v- Bosanquet(9) 


~ ; (T): (1826) 5 B. &O. 111; 7D. & R; 487; 4L. J. K. B. 
(o. s.) 93; 108 E. R..41; 29 R. R. 184... 2 E 
* (8) 17. M. 296; 6 Ind. Dec: (x. s. 


) 205. STI ; 
: (8) gu 1 Br. & B, 238; 129 E. R. 714; 3/Moore 500; . 
21R.R.585.  - Be m 


‘privity of estate. 


.Kannye Loll Sett v. Nistering 
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` -as a fact that the Bank entered into posses- 


overruled Eaton v. Jaques (10), a mort- . 
gagee who takes-a legal assignment of the 
term is liable in England for such cove-. . 


; nants as run with the land like any other 


assignee of the legal estate; but, no equit- 
able mortgagee is so liableand there is no 
equity on the part of the lessor tó compel 
such-a mortgagee to accept à transfer of the 
legal estate even, when the assignee gees ` 
into possession of the premises. The com- . 


. monest case in practice is the mortgage by 


sub-demise which is devised to exclude 
These are authorities 
which. are difficult to apply when the dis- 
tinction between law and equity has been 
eliminated, and the provisions of the Trans- 
fer of Property Act give little assistance to 
overcome the difficulty. The Statute indeed - 
contributes difficulties of its own as s. 108 ' 
says that “the lessee may transfer absolute- 
ly or by way of mortgage” while s. 58 ag 
part of its definition of an English mort- 
gage employs the phrase “transfers the 
mortgaged property absolutely to the mort- 
gagee but subject.to a proviso that he will 
re-transfer it to the mortgagor upon pay- 


“ment of the mortgage money."  . 


Now, there are indications in the Indian 
authorities of an attempt to strike out a . 
new line and to hold; as it is expressed in 
a well-known text book (Sir Rash Behari 
Ghose's Law of Mortgage) that a mortgagee 
simply as such cannot be sued'as the as- 
signee of the mortgagor on the covenants in 
the lease but that, where the Subject of the 


.mortgage is lease-hold property and the 


mortgages is-put in possession of it he 
becomes liableasa rule to pay the. rent. 
The chief Indian cases appear to be as fol- 
lows:—Macnaghten v. Bheekaree Singh (11), 
Dossee /12), 
Lala Bharub Chandra v. Lalit Mohan Singh 
(13), Kunhanujan v. Anjelu (8), Timmappa 
Kuppaya v. Rama Venkanna Naik (14), 
Vithal Narayan v. Shriram Savant (15) and 
Theethalan v. Eralpod. Rajah (16). 

Where this doctrine comes from, unless it 
be an adaptation of the opinions expressed ` 
by Lord Mansfield and Mr. Justice Buller in 
Eaton v. Jaques (10), it is not 1988y 10 say: 


(10) (1780) 2 Dougl. 455; 99 E. R. 290. 
(11) 2 C. L. R. 323. 
(12) 10 O. 413; 5 Ind. Dec. (x. 8.) 298. ' 
mi 12 O. 185 at p 189: 6 Ind. Dec. (N. s.) 126, 
14) 21 B, 311: 11 Ind. Dec. (x. s.) 210. 
(15) 29 B. 391; 7 Bom. L. R. 313. © - LY 
(16). 40 Ind. Cas. 841; 40 M. 1111; 32 M. L. J. 442; 21 
M.L.T.401  . à Tum tn 


` 


^ 
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and in the case of Theethalan v. Eralpod 
Rajah (16), Wallis, O. J., has questioned it, 
holding that, apart from privity of contract, 
a mortgagee cannot be liable for rent and 
covenantsin any càse in which he has not 
taken a transfer of the whole interest of the 
lessee and that a simple mortgageas defin- 
ed by s. 58 ofthe Transfer of Property Act 


 and.illustrated by the .document in Vithal 


Narayan’s case (15), is not such a transfer. 
Russel, J., in the last-mentioned case affir- 


med the following proposition:—“In India. 


there being an equity of redemption in 


the lessee (mortgagor) and there being no- 
distinction between his legal and equitable - 


estate his ‘whole estate’ is not transferred by 
the mortgage.” Notwithstanding. the discre- 
pancy already alluded.to between the langu- 


age of s. -58 of the Transfer of Property Act’ 


and the language of s. 108, cl. (j), this pro- 
position seems to me to. be too broad to be 


- a correct statement of the Indian Law. The ` 
reasoning of Dallas, C, J., in Williams v. 


Bosanquet (9), seems to me to be valid in 
India with reference to such a mortgage as 


that with which we are concerned in the .. 
present case. 


"The assignment of a lease 
for the whole: term, whether absolute, or 
subject to a proviso for re-assignment in a 
certain. event, is, as far as concerns the 
interest, to betransferred'precisely the same; 
and thé assignment, asin the present” case, 
is of all the right, title, and interest, of the 
assignor in the lease assigned. So com- 


' pletely does the interest pass from the one, 


-and vest in the other, that theraisa cove- 
nant to re-assign when the money shall be 
re-paid. “The whole interest is, therefore, 
assigned, and the whole is to be re-assigned. 
It vests then absolutely, till such re-assign- 
ment, in the party who is to re-assign; and 
is not less absolute, because, by agreement 
between the immediate parties, to which the 
lessor is no party, the assignor may, in an 
event which may or may not happen,-en: 
title himself to a reconveyance by the money 
being re- paid,” E 


Iam not prepared to hold that in India. 


thelessor does not part with his "whole 
estate" under an English mortgage. His 


right to redeem is a right on certain condi- ` 


tions to get it back and in India this right. 


cannot be looked on as an "equitable estate": 


existing before re-assigament. l 


Again, ifin the present case the plaintiffs’: 


right to succeed depends upon their show- 


‘ing that they are entitled. as against the 


appellant Bank to claim specific perform- 


BENGAL NATIONAL BANK V. JANOKI NATH ROY. ^ 


489 


‘ance of a mere agreement for a lease, then 


in my judgment their suit must fail. lam 
not satisfied that it is in consonance with 
any principle of equity that a mortgagee 
should be compelled to perfect his titig at 


‘the suit.of the lessor, for the purpose of 


enabling the lessor to cast upon him the 
burden of the covenants of thé lease in the 
absence of any privity of contract between 
these parties. It is true that in Purchase 
v. Lichfield Brewery Co. (4), the assignees 
while they had done acts which showed that 


“ they had accepted the assignment, had never 


been in possession ofthe premises.. The 
judgment of Lush, J., is guarded by the 
sentence “Ido not think it is necessary to 
say how the case might have stood if the 
defendants had ever taken possession.” 


-But I have the greatest difficulty in seeing 


how possession taken in the circumstances 
of the presént case- can alter the position. 
I do not consider that either thé pleadings 
or the evidence before us entitle us against 
the appellant Bank to proceed on the basis- 
of specific performance, . " 

Apart from specific performance of the 
covenant for renewal, what is the effect of 
the Transfer of Property Act when applied 
to the facts of the present case? The Statute 


‘usesthe word 'leáse" not, merely for in- 


terests which can only be created. by regis- 
tered instrument but for all interests of the 
character defined by s. 105. Section 106 
speaks of a “lease from month to month" 
and s; 116, which deals with the effect of 
holding.over, says that “the lease isin the 
absence of an agreementto the contrary re- 
newed from year to yearorfrom month to 
month according to the purpose for which 
the property is leased as specified in s. 106.” 
This provision must, I think, be regarded 


:as supplemental to, and in qualification of, 


cl. (a2) ofs. 111 which states that. a lease 
rcu efflux of the time limited 
thereby. But I do not think it can be*read 
as meaning that if there is no agreement to 


the contrary the lease is renewed from 
month to month but that, if there is an 


agreement for any other period, then the 
lease is renewed for that period, however 
long. This would seriously trench upon the 
policy of s, 107. The intention ofsa. 116 is, 
inmy judgment, that the lessee holding 
over with the landlords: mere consent has 
still a lease but only from month to month : , 
he gets this but no greater interest andhe, | 
does.not.even get tbis if there be an agree- 
ment with the landlord that he is. to be a 


G 


io 


' mere licensee, tenanton sufferance or tenant- 


‘at-will. The tenant continuing in occupa- 


„tion under a special agreement for a further 


lease is.a different case from the tenant 
holding over merely by consent ‘but, if for 
any.reason, his agreement has to be dis- 


. fegarded he can fall back upon the land- 


lords’ mere consent and claim his rights 
under s. 116. If the matter be regarded in 
the first instance as between lessor and 
lessee tlie position is that the latteris either 


` (1) by virtue of the doctrine of specific per- 


formance or otherwise clothed with the 
estate and right given by the special agree- 


' ment or (2) the holder of a lease from month 


to month. Itis doubtless true that if at 
the expiry of theoriginal term, the person 


who continues in occupation is net the 


lessee but his representatives or assigns 
there is nothing in s. 116 to enable the 


lessor by mere consent to convert such re- 


presentative or assign into a monthly tenant; 
Such a person in the absence of agreement 
is a trespasser [cf Vadapalli Narasimham v. 
Dronamraju Seetharamamurthy (17) But 


. where the original lessee holds over by 


consent and becomes a tenant I see nothing 


l : jn the Transfer of Property Act to. justify 
' the view that his interest is not assignable 


‘though, of course, the lessor can determine 
it by giving-the notice specified: in s.. 106. 
The stipulation against: assignment. does 


not involve that the assignment is void. 


though it might have been made a ground 
of forfeiture. 


In these circumstances, I am not of opinion 


' that the appellant. Bank isin a position to 


escape liability for rent by reason of the fact 
that the Company had not obtained a fo) mal 


“registered instrument creating a fresh term 


of three years. Their assigument was an 
absolute assignment of the whole interest of 
the Company and if the doctrine of privity 
of estate is to be applied under the Trans- 


fer of Property Act at allitis as applicable 


to the interest ofa tenant holding over by 
consent as to any other interest within s. 105. 
The appellent Bank cannot set up the 
covenant for renewal to exclude s, 116 and 
at thesame time deny to thé lessors any 
right which specific performance. would 


“give to them. By English Law choses in. 
action were not assighable at law and the 
doctrine of: covenants running with the 
"land is applicable only to demises under 
'geal. Such principles cannot be imported 


~ Q0) 31 M. 163; 18 M.-L. J, 26; 3 M. LT. 256. 
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into the Indian Statute and in any case we 


are here concerned merely with rent [and .' 


not with collateral covenants| and with 
the liability of an ‘assignee who took his 
assignment on 18th February, 1924, and ` 
who entered into possession in November, 
1924. 

l think the appellants are not only liable , 
for the rent since November, 1924, “but 
since February, 1924, up to the 15th August, 
1925, as claimed, The notice to : quit given 
on 30th June, 1925, for the end of July 
would appear to be bad as the monthly 


‘tenancy was from the 6th- of one month to 


the 5th of the next. 
I think the appeal should be dismissed 
with coste. . . 


." Buckland, J.—This appeal is against 


a judgment ot G. O. Ghose, J., dated the 
24th May, 1926, whereby he held that the 
appellant Bank was “liable for rent of the 
premises No. 31/3, Marquis Street from the : 
19th February, 1924, and for interest. 

:The date from which he has held the 
Bank to be so liable is the date of an in- 
strument in writing whereby the defendant 
Oompany by way of mortgage assigned to 
the appellant Bank theirlease hold interest 
in the premises and certain moveable pro- 
perty, there situaied. B 

The Company were lessees of the pre- 
mises under a lease for three years from 
the$th November, 1919, with an option to 
extend it for a further period of three 
years at an enhanced rent. At the expiry 
of the term, the léssees continued in occupa- - 
tion of the demised' premises. That they 
ever, exercised the option in any format 
manner does'not appear. The lease: does 
not so require nor that the option shall be 
exercised at any particular point of time. 
The lessees would have had the right, had 
they exercised the option, to call upon the 
lessors to execute a lease in their favour for 
a further term of three years, though such 
right may have become modified by subse- 
quent events. The lessees, however, did not 
do so whether the option is to be taken as 
having been exercised or not. They went 
into voluntary liquidation towards the end 
of 1924 and on the 12th February, 1925, a 
compulsory winding up order was made. 
By that time the appellant Bank had taken 
steps under their assigament. : 

It has been contended that the appellan; 
Bank did not take possession of the demis. 
ed: premises. - In addition- to the oral evi. 


. dence, the Bank's letter of the 11th Novem. 
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ber, 1924, in which it said that they intend 
to take possession of the properties mort- 
‘gaged and “we appoint 2 o'clock to-morrow 
io take possession" leaves but little room 
fora decision favourable to the Bank on 
this point. The learned Judge, however, 
has not decided this question, nor, in the 
view which he took was it necessary that 


- he should do so. He held that the: appellant 
. Bank was liable. for rent of the premises 
. from the date of the assignment on the 


ground of privity of estate, 

- This conclusion has been assailed on 
appeal on the ground that the lessees did 
not exercise the option and that whatever 
right the lessore might have had to require 
specific performance, had the option been 
exercised, never arose. So far there is. not 
‘much difficulty. But theappeal has further 
“been argued upon the footing that the 
option was exercised, the lessees being 
taken to have continued in possession under 
‘the renewal clause and that, therefore, a 
state of affairs arose within the principle of 
Walsh v. Lonsdale (2). -- 

It is contended that, in such circumstances, 
ihe appellant Bank would be liable for the 
rent. This point has been argued at length 
.by learned Counsel but .Purchase v. Lich- 


` field Brewery Co.- (4), which has béen cited . 


in argument, makes it clear that the princi- 


ple of Walsh v. Lonsdale (2) cannot be invok- ` 


ed against mortgagees who take an assign- 
ent of lease holds by way of security. 
But apart from that decision the lessors are 
:not in a position' to allege, as must be done 
where specific performance is claimed, that 
they are, and at allimaterialtimes have been, 


. ready and willing to execute a lease in 


x 


favour of the appellant Bank, for, on the 


30th June, 1425, through their Solictors they, 


gave the appellant Bank notice to quit. 

` J£ the case stood there, the Appellant Bank 
might be entitled to succeed but there is 
another aspect of it which has yet to be 
-considered. . 
- The lease in fact was never renewed, but 
the lessees remained in possession of the 
premises after it had determined. This prima 


facie bring-them within s. 116 of the Transfer . 


of Property Act. ` The words “in the absence 
ofa contract tothe contrary” must be taken 


as relating to what follows them in the: 


section, that is to say, a contract inconsistent. 
with the renewal of the lease from year to 
year or from month to month, as the case 
may be. There is nothing inconsistent with 


-~ that-in the covenant.for renewal in the 
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original lease, rather I Should say. that by 
holding over the lessees indicated their 


‘intention to take advantage of.it (a question 


which must in each case be dependent upon 
the form of the renewal clause and provision. 
as to notice) though until . they gave notice: 
of renewal they might be deemed to be. 
holding over as provided by this section. 
There is, to my mind, no third alternative 
view open, for it cannot by any process of 
argument be contended that the lessees 
were mere trespassers. 

If then the lessees are regarded as being 
tenants from month to-month unders. 116 
of the Transfer of Property Act after the 
expiration of the lease the final question. 
still to be determined is what is the effect of 
the assignment of the 19th February, 1924. . 

The Transfer. of Property Act contains 
no definite provision as to the relative - 
rights and obligations of the lessor and 
an -assignee of the lessee’s interest. Sec- 
tion 108. (j) permits the transfer absolute- 
ly or by way of mortgage or sub-lease of the 
lessee's interest in the property and provides | 
that the lessee shall not by reason enly of 
such transfer cease to be subject to any of 
the liabilities attaching to the lease, It is a 
matter of inference that the sub-section 
‘contemplates that, while the liability of the 
lessee is preserved, the assignee of the lessee 
may become liable tothe lessor. But it 
does not say so, and so far as the point has 
been. considered, the view appears to have 
been taken that the. sub-section cannot be 
construed as having that effect though liabi- 
lity may be established otherwise. ` 

; Section 65 (d) which is to be found in the 
chapter on mortgages, deals with ‘the case of 
& mortgage of alease for a term of years. 
By the latter part of the -Sub-section taken 
with the section itself the mortgagor is 
deemed to contract with the mortgagee 


‘that he will so long as the security exists 
: and the mortgagee isnot in possession of 


the mortgaged property,’ pay the rent 
reserved by the lease, or, if the lease is 
renewed, the renewed lease, ete, This 
section also lends itself to the inference 
that where the mortgagee enters into pos- 
session of the mortgaged property he be- 
comes liable to the lessor for the rent. But 
as to this too the comment has been made 
that the section only deals with the rights 
and liabilities of the mortgagee and mort- 
gagor. COANE a : 
There. are authorities from which it may be 
argued that” possession 'is- a "determining 
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factor, but, upon examination, I do not think 
they support that view. ‘In Macnaghten v. 
Bheekaree Singh (11), a case decided before 
the Transfer of Property Act, 1882, the judg- 
ment in favour of the plaintiff appears to 
. be based upon the mortgagee's possession. 
"The report, however, states that the mort- 
. gage was in the English form, though in 

' the judgment itself it is stated that the 
contract between the plaintiff and the ap- 
. pellant who had taken a transfer of the 

mortgage from the transferee of the origi- 
nal. mortgagee, was not before the Court. 
Though I think certain principles can be 
deduced as running through the later cases, 


this authority to my mind is uncertain as a 


“guide, though the principles to which I 
shall presently allude in no way conflict 
with it. In Kannye Loll Sett v. Nistoring 
.  Dossee (12), it was decided that a mortgagee 
. of lease-hold property who is put into pos- 
session under circumstances which amount 
. to an assignment or transfer of the lease- 
hold interest becomes liable as a rule to pay 
the rent. The learned Chief Justice, how- 
ever, in his judgment observed that s. 65 
which relates to the duties of mortgagors 
contain no rules applicable to the case 
which was, therefore, governed by the gene- 
ral law, He seems to have regarded pos- 
: gession not as imposing liability per se, but 
às evidence from which he arrived at the 
“conclusion that the lessee’s interest had been 
wholly transferred. This was followed in 


Lala Bharub Chandra v. Lalit Mohan Singh, 


. 8 | 
In Kunhanujan v. Anjelu (8), s. 65 was not 
referred to but s. 108 (j) was said ‘not to 

. exclude the liability.of the assignee which 
was founded on the privity of estate created 
by the assignment and arising from the 

` vesting of the assignor's interest in the 
- assignee. Madhubmoney Dassee v. Nundo 
Lait Gupta (18), is a case which might at 
first sight appear to support the appellant 
‘Bank but though the learned Judges held 
. that the lessor on the expiration of the 
original lease made a bargain with the 
‘lessee to hold over on an enhanced rent 


they also very definitely decided that the - 


assignment did not pass the lease as well as 
the stock-in-trade and fixtures of the lessor 
who was a Veterinary Surgeon and livery 
stable-keeper. I agree with the learned 
Chief Justice in what he has said as to the 
observations of Russell, J.,in Vithal Nara- 


| (18) 26 O..338; 13 Ind. Dec. (N. a.) 819. 
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yan v. Shriram Savant (15), which has been 
commented upon by Wallis, O. J., in 
Theethalan v. Eralpod Rajah (16), where. 
the learned Chief Justice observed that, in 
his opinion, the authorities did not support 
the decision. I venture to think with all 
respect to the learned Judge that he over- 
looked that the decisions cited by him were 
founded on a complete assignment of, the 
Jessee's interest in each case and he seems 


.to have regarded them as based upon an 


implication of s. 65 of the Transfer of Pro- . 
pérty Act. It is also to be observed that the 


-mortgage in that case was not a mortgage 
in the English form, a material distinction 


which must be borne in mind in consider- 
ing this class of cases. 
In Theethalan v. Eralpod Rajah (16) the . 


"English cases and the sections of the Trans- 


fer of Property Act were considered with 
reference to a mortgage of which the form is 
not given but which the judgment indicates 
was not in theform of an English mort- 
gage as defined in s.58 (e) of the Trans- 
‘fer of Property Act, for, it was not an out 
andout transfer of the mortgagor's interest. _ 
The headnote to the report, in that it 
does not distinguish between one form of 
mortgage from another, is misleading, for, 
the learned Ohief Justice in his judgment 
differentiated as regards privity of estate 
between mortgages where the lessee mort- 
gages his whole interest and where a 
subsidiary interest is carved out of the 
lessee's interest. . : 

The authorities to which I have referred, 
-with the exception of Vithal Narayan v. 
Shriram Savant (15) appear uniformly to 
require tbat for the mortgagee to be liable 
for rent the .whole of the lessee’s interest 
must have been transferred. Where the 


' mortgage isin the English form but little 


question arises, the difficulty isin those. 
cases where the mortgage is in the form 
more generally employed in the mofussil. 
In those cases, as I read them, liability is 
not based upon possession as such,. but 
‘the’ fact of possession has been taken into 
account asa matter for consideration in 
determining whether-the whole interest of 
the lessee has been transferred to the 
mortgagee. . 
In the cáse with which we are concerned 
the whole interest of the lessees was as- 
signed. The English rule as laid down. 
in Williams v. Bosanquet (9) has been quot- 


.ed by the learned Chief Justice and I need 


not repeat it, A similar rule has been, A 


. dismissed with costs. 
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followed in India in -cases to which, I 
hava referred and indeed in Theethalan v: 
‘Hralpod Rajah (16) the learned Chief Justice, 
in referring to Kunhanujan v. Anjelu (8) 
and Kannye Loll Sett v Nistoring Dossee (12) 


accepted the view, that it obtained in this ° 


country in cases: of a complete transfer 
of thelessee's interest. ` 
. Though the lessees’ only interest, apart 


.from their right to a renewal of the lease, 


a point with which Ihave already dealt, 
was, at the date of the assigament, their 
interest as tenants who were holding over 


under s. ll6of the Transfer of Property. 
Act, nevertheless in my judgment that was. 


àn assignable interest which was assigned 
by the document of the 19th February, 
‘1924, and the appellant Bank is liable for 
the rent. I agree that the appeal should be 


Á. NL A, Appeal dismissed. 
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|. jai v, ToRARAM, 


PEE 408 - 
the decision of the lower Appellaté Court 
affirming the plaintiff's right tore-open a 
partition effected in 1907 during his minor- 
ity so far as it related to the fields on the 
ground that it is unfair, unequal and pre- ` 
judicial tothe minors’ interest. The plaint- 
iffs right to do so ischallenged on three 
grounds: (1) that a suit for: partial parti- - 
tion does not lie; (2) that’ the. claim’ is 
barred by limitation on the ground that it 
was filed more than three years after plaint- 
iff attained majority or 12 years after parti- 
tion; and (3) that the plaintiff's allegations 
of fraud or mistake are vague and indefi-- 
nite and that the lower Appellate Court. 
has not given a distinct finding as to.whe- 
ther the inequality or unfairness was due 
to fraud or mistake as alleged : 

I think none of these conténtiong can be 
entertained in second, appeal. "The. lower 
Courts have given good reasons for uphold- 
ing the plaintiff'SE right to a ‘partial re-. 
opening of the partition so far as the fields 
are concerned. ‘It is not the defendants’ 


. ease that ihe apparent inequality of shares 


, NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
: Second Civin APPRAL No. 22.B. or 1924. 
August 11, 1926. . . oa 
Present :—Mr. Kinkhede, A. J.C. , 
JAIN AND OTIIERS— DAFENDANTS Nos, 1, 
’ 5,7 AND 8—APPELLANTS 
: ^ versus. 
TUKARAM AND.OTHERS—PLAINTIFF 
AND DsrENDANT No. 6—RESPONDENTS. 


Hindu Law—Partition—Minor co-parcener—Right 
to. ‘re-open,  partition—Limitation—Co-parceners 


* not impeaching partition, whether can benefit. 


The right of a Hindu co-parcener to re-open & ` 


partition effected during, his minority accrues on 
knowledge of the facts entitling him to re-open and 
limitation must, therefore, run from the date of such 
knowledge. ip. 493, col. 1.] : 

An inequality of shares, entitles a minor to re-open 
a partition, whether it be'due to fraud or mistake, 
provided it has resulted in unfairness and prejudice 
to him. [ibid.] . 1 . ‘ 

The benefit of the re-opening of a partition at the 
instance of a minor cannot be extended toa defend- 
ant who has never impeached its binding character 
às against him. [p. 494, col. 1.] 

Appeal against the decree of the: First 
Additional District Judge, Akola, dated the 
19th February, 1924, in Civil Appeals Nos. 
598 and 600 of 1921. -° - geo 


Messrs. A. V. Khare and W. B, Pendhar- 


- kar, for the Appellants. 


Mr. M. B. Niyogi, for the Respondents. 
JUDGMEN'T.-—This appeal is against 


NS 


of fields which is the best. proof 

. - . . d of. T 
fairness and ‘prejudice to the iine) idet: 
est. was compensated by allotting a large 


' Share of house property to the plaintiff 


and his brother Yeshwant’s share. I 
cannot, therefore, entertain the first ground 
As regards the question-of limitation suffice 
it to say that the right of a minor co- 
parcener to re-open partition accrues on 
knowledge of facts entitling him to re. open 
and limitation must, therefore, run against: 
him from the date of such knowledge 

Here the finding is that the plaintiff got 
knowledge only'in 1919 and as he filed the 

suit in 1920 he is well within time, As re- 
gards the third and the last. objection, I 
think thejdefendant should have, by serving 
interrogatories on plaintiff, calledtupon him 

to make, more specific allegations of fraud 

or mistake if he was not satisfied ewith 


“the version already’ given in the plaint, 


It is too, late for him to urge that pl 

. ea 
now. The lower Appellate: Court fas nct 
given a distinct finding as- to whether the 
inequality was due- to fraud or to mistake, — 


I think this may nof be necessary’ as it 


was sufficient if the inequality. was d 
to either of the two, and has S esultad dn 


: unfairness and prejudice tothe minor.. The 


‘defendants’ appeals, therefore, fail. 
-as the plaintiff's right to re-open lor 
.tion once made is concerned. . 


the parti- 


~ -The defendants further contend that 


.*. “494 Zu. 
‘although the plaintiff may have the right, 
‘the. defendant No. 6 had no right and 
-the benefit of the re-opening of the parti- 


tion cannot, therefore, be extended to. him. 


As a fact, defendant Yeshwant has. not 
asked that the partition be re-opened, so 
far as his allotment is concerned. It was 
in virtue of his personal privilege that 
plaintiff was held entitled to re-open the 
previous partition. Such is not the case 
with Yeshwant who has never challenged 


its binding character as against him. 1, 


therefore, see no reason to allow him to de- 
rive an indirect benefit from the re-opening 
of the partition at plaintiffs instance. Al- 
though: the lower: Courts may be entitled 
to say that Yeshwant’s share in the pro- 
'perty was one-fourth,that is only with a view 
to ascertain plaintiffs share but - the 
‘ascertainment need : not go further than 
this in the absence of any claim by Yesh- 


‘want fora re-distribution of the property ` 


even as regards his own share. I, therefore, 
"while affirming the decree of the lower 
: Appellate Court, order that the direction 
to allot 4 annas share to Yeshwant on 
partition, which is liable to be misunder- 
stood, be deleted, and that only the plaint- 
iff's one-fourth share of the fields in dispute 
‘pe.ascertained and separated from the rest 
ef the property and put in his separate 
"possession. This decree will govern , the 
‘other appeal ‘consolidated with it. 

~ The appeals virtually fail on their merits 
and are dismissed with costs, the decrees 
of the lower Appellate Court will be con- 
‘firmed with the variation set forth above. 
^e RD. .f Appeals dismissed. 
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1 


‘CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 172 
Am or 1921. 

. February 88, 1927. : 
Present :—Mr. Justice B. B. Ghose an 
Mr. Justice Roy. . 
INDU BHUSAN BOSE AND oTHERS— 
DEFENDANTS—A PPELLANT 
` versus ] NK 

SARAJUBALA DEBI AND OTBERS— 

; PLAINTIFFS—PESPONDENTS. 
-` Right of fishery—Navigable river—Change of course 
—Right to follow river—Recession of river to old 
wcourse—Right to fish in sheets of water in abandoned 
*bed— Right by prescription, extentof. 


_ INDU BRUSAN BOSH v. BARAJUBALA DEB. 


.Pakrashi 
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It is settled law that in Bengal the granteeof a 
right offishery from Government can follow the 
Shifting river for the enjoyment of his exclusive 
fishery so long as the waters form part of the river 
System . within the upstream and the downstream 
limits of his grant whether the Government own the 
Soil subjacent to such waters as being the long es- 
tablished bed, or whether the soil is still ina riparian. 
proprietor ‘as being the site of the river's recent 
encroachment. [p. 497, col. 2.] E 

But he cannot retain the right of fishery on, the 
land of another over which the river has flowed for a 
Short interval but has ceased to do so, merely because 
there is a sheet of water on that land which. is 
connected with the river [p. 499, col. 1.] ` 

Bhaba Prasad v. Jagadindra Nath Rai (2), 
Krishnendro Roy Chowdhry v. Maharanee Surno 
Moyee (3), Kalee Soondur Roy v. Dwarkanath Mojoom- 
dar (4), Grey v. Anund Mohun Moitro (5) and Jogendra 


.Narayan Roy v. Crawford (6), distinguished. 


* Per Ghose, J.—A person who has acquired à right 
to fishery in ariver by limitation can only claim the 
right to the fishery in the waters that flowed in the 
bed at the time that he acquired his right and can- 
not claim to follow the river on another's land if the 
river abandons its old bed. [p. 499, col. 2.] fe 

: Per Roy, J.—The rule that the grantee can retain a 
bed when it has connection with the main channel at 


.all seasons of the year has been stated too broadly. 


[p. 502, col. 1.] 4 

Appeal against the decree of the Officiat- 
ing Subordinate Judge, Fourth Court. 
Dacea, dated the 30th June, 1921. 

Babus Jogesh Chandra Roy, Gobinda 
Chunder De Roy, Trailakya Nath Ghose, 
Asita Ranjan ‘Ghose, Prakash Chundra 

and Kiron Kumar Roy, for the 

Appellants, ; Ss : . 

Babus Dwarka Nath Chakravarti Suréndra 
Naih Guha, Upendra Lal Roy, Jitendra 
Kumar Sen Gupta and Kiron Mohan Sirar, 
for the Respondents. ~ : 

, JUDGMENT. 
B. B. Ghose, J.—This appeal arises 


_ Qut of a suit for declaration of right to, and : 


recovery of possession of, fishery right in 
a piece of water, describedas a jala or kole 
lying within the estate of defendants Nos. 1 
to 9 called Chandahar, by virtue of the 
‘plaintiffs’ right to two jalkars named Bartail 
and Ohandraghope Nayanganga. Plaintiffs 
allege that Bartail, appertains to Touzi . 
‘No. 9316 and Ohandraghope Nayanganga to 
"Touzi No. 1180 of the Dacca Collectorate, 
both permanently settled estates. Plaintiffs 
ineluding the original defendants Nos, 42 
and 43, who were transferred to the cate- 
gory of plaintiffs, claim 10-annas share of 
jalkar Bartail and 12-annas share in 
jalkar Chandraghope Nayanganga inaccord- 


“ance with their, shares in the two estates,.. 


Their case is that the, two jalkars were 


_ different names of porvions of ‘a big tidal 
-navigable river now named Dhaleswari- 
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This river flowed to the east of a certain 
number of Mouzas Chamta, Chandher and. 


others. In 1837 the river broke through. 
mauzahs lying on its ` 
west and flowed. over those lands. It con-- 


the lands of the 


tinued to do só:/til about 1910. In 1911: 


the river again turned towards the east and. ` 
returned more or. less into its old bed, but. 


it had a channel over the jala in dispute 
through which it continued to flow as it 
did through the channel on.the east. The 
plaintiffs allege that the jala in. claim forms 
a part ofthe river system and so they are 
entitled to the fishery right in it as they 
have in the main channel. . The plaintiffs 
enjoyed their flshery right till about the 
end of 1913 when they were dispossessed 


by.the defendants of a portion of the: 


jala. They annexed a plan to their plaint 
which showed that the jala in suit is con- 
nected with the riverat both ends, flowing 
out ofit and into it. The Court below 
“made a decree in favour of the plaintiffs. 


The principal defendants who are the. 


owners of estate Ohandahar appealed to this 
Court. The other:defendants were leásees 
.of the fishery rights under the appellants. 
The appeal' was heard previously by a 


Division Bench ofthis ‘Court. The learned . 
Judges remanded the case to the Court . 
below by an order dated the 15th of August, 
1924, for findings on certain points stated. 


without deciding any of the questions raised. 
before them, retaining the appeal on the 
fileof this Court, The parties led evi- 
dence beforethe lower Court after remand 
which was recorded by a different;Subordi- 
nate Judgé, ‘while the findings on the ques- 
tions required by this Court weré recorded 
by a third Subordinate Judge. The appeal 
has now come up before us for hearing on 
all the questions raised. . . 
.v The disputed jalkar is part ofia sheet of 
water which ismarked yellow in the case. 
map leaving out portions to the north and’ 
to the south ofit. The defendants do not 


deny norare they interested in denying: 


that the plaintiffs had. a right to jalkars. 
Baratail and Chandraghope Nayanganga, 
but what they say is that those jaikars 
were not in the bed of the large navigable 
river Dhaleswari -whieh is not anew name 
given tothe river as alleged. ‘They state 
that the plaintiffs’ jalkar were in two small 
rivers within their estates which are de- 
pieted in the survey map of 1853-59 (Ex. 36a) 
as existing.in the land between Booriganga 
. and Dhaleswari rivers. .It- was in. 1861: 
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during resumption proeeeding that 2 Mr; 
Wise, the .predecessor-in-interest of the 


. plaintiffs, set up the case that those two 


jalkars werein the bed of the river newly 


-called Dhaleswari. This claim was négativ- 
.ed by the Revenue Authorities, but Wise 
:Suéceeded in two Civil Suits Nos. 35 and 


44 of 1863 in establishing his right to the 
fishery in the bed of the Dhaleswari river 
as against the Government on the ground 
that the right of the Government to the 


` fishery was barred by limitation. The de- 


fendants contend that the plaintiffs may 
have acquired a right to fish in a portion, 
of the bed of the river by prescription 
against Government, but they aré not 
clothed with the rights of a grantee of the 
fishery right in a river from the Govern- 
ment with the result that they should be 
held entitled toa fishery right on -another 
land on the ground that the river flowed on 


‘that land by changing its course. . . 


-The second point is that the disputed 
jala is entirely clesed on the north end 
and it is not connected with the river . 
throughout the year on its south east and 
as shown in the case map, and,therefore, the 
plaintiffs cannot claim any fishery right in 
ib under any circumstance. . : 

It is next urged that even assuming | 
that there is some connexion of the jala 
with the river, it not being a flowing 
stream is not a part of the river system 


"and the plaintiffs cannot have a right of 


flshery in it. - 
It would be convenient to. record my 
opinion first on one matter remitted by ` 
this Court on the previous occasion for & 
finding and that is with regard to the up- 


. stream and downstream limits of ‘the right - 


of fishery of the plaintiffs in the river 
Dhaleswari. Whether that right was by 
grant limited to territorial waters of the 
river, or ofa several exclusive fishery, or 
whether’ the right was acquired by ,pre- 


. scription prior to the change in the course 


of the river, the evidence with regard to 
those limits isthe same.. The Subordinate 
Judge has, after remand, found that. the 
northern limit of plaintifs’ right in fishery 
in the bed of the river is much to the 
north of the horizontal line drawn from 
the north ‘end of. the jala or kole in 
question and: ihe southern limit is also 
far to the south of the south-eastern end of 
the jala. It is argued .by the appellants. 
that these limits could not be satisfactorily 
found unless a commission was taken ang. 


t 
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limits hàve been found were pointed out 


* in the locality and depicted in the map 


prepared by the Commissioner. That course 


. would, no doubt, have been more satiafac- : 
‘tory: But the Subordinate Judge has gone 


elaborately into the evidence and has come 
to his conclusion. Ido not find any reason. 
to differ from his opinion. | 

The most important question of fact 
in. this case is whether the dispute jala 


l 'or kole is connected with-the main stream 


of the river Dhaleswari throughout the year. 
Admittedly plaintiffs cannot succeed ‘in 
this case if they fail to establish this fact. 


This ig one of the questions on whieh “the ` 
"finding of the lower Court was required 


by the learned. Judges who remanded the 
case. The order of this Court runs as 
follows :—"The learned Subordinate Judge 
‘Communication existed at the 
time the suit was brought and also at the 


time of the local enquiry in the case. From 
the plaintiffs’ evidence it: would appear 


. that the connexion still exists. The Court 
dirasted by order dated 3rd March, 1920, 


(No. 61) the defendants to inform the 
Court when disconnexion occurred in future. 
They did nothing but at the time of hear- 


ingoffered to adduce oral evidence on the 
` point; such evidence] under the circum-. 


stances cannot be believed at all. I have 
no hesitation to hold that communication 
had not ceased’, The defendants certainly 
ought to Have informed the Court as direct- 
ed by it, and the Court would have. been 
justified in declining to go into the matter, 
But it did allow evidence to be adduced on 
As stated above 
plaintiffs’ witness ‘No. 2 made certain state- 


ments which would support the defendants’ © 


0e380..... ee 


‘exactly he meant and, we think, the Court 


i allowed evidence to be adduced by 
Ber pages should have discussed the evi- 
dence and come to clear findings upon such 


évidence whether there was connexion at: 


-all seasons of the year.” 


: Plaintiffs’ case as stated in the plaint “and 
as depicted in the plan attached to it does 
hot give an idea of the true state of things. 
The northern end of the kole is admitted- 
ly dry land and, it is about 2 .miles off 
from the flowing riverand the kole is not 
à flowing stream. The question is only 
with regard to tbe connexion at the south- 
east end. The Subordinate Judge, after 
remand, has held that there is connexion at 
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that end between the disputed kole and 
the river at all seasons of the year, relying 
mainly upon the evidence of Rebati Nath 


"Dutta, a Pleader examined by the plaintiffs 


after remand, and a witness for the defend- 
ants, Nilratan Saha, The witnesses were, 
as already stated, not examined before this 
Subordinate Judge. The Pleader went to 
the .kole on two occasions; once in the last 
part of- 1920 or. beginning of 1921 sand 
again in March, 1924, and he proves . exist- 
ence ‘of connexion between the kole and 
the river at that time. This evidence, even 


-if accepted, entirely does not prove con- 


nection throughout the year, as admittedly 
there used to be connection with the river 
till Magh or Falgun in the year, i. e. Febru- 
ary or March. This is the only witness 
examined by the plaintiffs after remand 


‘on this question. “At the previous trial 


plaintiffs examined ` 17. witnesses. Of 
these, only witnesses No. 2 and No. 
5, who are servants of the plaintiffs, 
Speak about this matter as also witness 
No. 12, a fisherman, who is their tenant. 
The witness No. 2 says: "To the south- 
east of the southern extremity of the jala 
in suit Boro paddy was grown. Thesite 
remains under water during the rains. till 
Magh." The defendants rely on this as 
proving that there is-no connexion of the 


. jala with the river throughout the year. 


At the previous hearing in this Court the 
plaintiffs argued that that was not what the 
witness meant. But the witness has not 
been called after remand to explain what 
he meant. This witness was plaintiffs’ sur- 
veyor and now a Naib. Whatever he 
might have meant in his deposition,- he 


-does not say that .the’jala is connected with 


the river throughout the year. Witness 
No. 5, plaintiffs’ Tahsildar: supports the 
plaintiffs case, while witness No. 12 does 
not state that there is connection through- 
out the year. Plaintiffs’ witness No. 10 
is aservant ofa lessee ofthe jalkar from 
the plaintiffs. He says that to the south 
of the jalkar was Maulavi Sabeb's jalkar, 
In this state of the evidence given by,the 
plaintiffs they were constrained to rely in 
this Court on evidence coming from the 
side of thedefendants. First, they say that 
in the map filed with the written state- 
ment connexion with the river is shown. 
The defendants point out that in the 
original map filed there is a break in the 
connexion and the printed copy is not- 
correct, However, assuming that at the. 
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time the plan was made there was con- 
nexion, they say in their written statement 
distinctly that there was no connexion 
throughout the year, . The plaintiffs then 
rely on the evidence of 
ealled by the defendants. One was their 
witness No. 4 examined afterremand. Dur- 
ing his examination-in-chief he said, . in 
answer to question by the Judge, that 

‘Before two years the southern mouth used 


to contain water all the year, round, but . 
& portion in the east side used to dry up. - 


Ih cross-examination he says he had a 
shop in the Bazar for about 30 or 32 years 
and his boat could not'pass some 2or 3 
years after his first ‘opening of the, shop 
‘in that Bazar. This shows that the man 
was confused as tothe years, becausé the 
kole, admittedly came into existence only 


The other witness relied on is defendants’ 
witness No. 2 examined before remand. 
He says-~‘to the south the kole was con- 
nected with the main stream at-the southern 


portion of the Mulbarga’. This he said 
after some hesitation, as the rècord shows, ` also. | | PS WPS adip Se, 
This witness with his co-sharers are im | Ishall then take up the question whether, 
possession of the portion of the kole which - 


falls within Maueas Dentia and Sutkhira, 
i. e., the portion of the kole to the north 
of the disputed portion. They are owners 
of Dentia: If the kole was really connect- 
ed with the river how could they possess 
the kole without any: question by: the 
plaintiffs? The plaintifis’ claim is con- 
fined only to the water within defend- 
ants’ mouza and not to the jalkar either 
to ‘the north or to the south of it. 
This fact should: also be taken into 
consideration in determining the plaintiffs’ 
claim. On the other hand there are a large 
number of witnesses examined by the de- 


fendants who are not in any way connecta. 


ed with them, who provethat there is no 


connexion with the river during cértain ' 


parts of the year, I refer particularly to 
witness No.3 who proves that to the south 
of the disputed jalkaris the jala of Mama 
Saheb and itis dry at certain seasons, as’ 
- also to witness No. 5 who is a Head Pundit 
ofa school, and witness No. 6 a trader and 
‘a tenant of Mama Saheb.. These were 
examined before remand. Four other wit- 


nesses examined after remand support this - 
story. There is no reason to disbelieve 


witness No. 1 Sub-Inspector of Police nor 


witness No,5 an Assistant Sub-Inspeetor. 
These witnesses are unconnected with the. 
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two witnesses . 


to fish on the lands of another. 


: river system. 


-nath Roy v. Dinabandhu (1). 
* ease in which’ the right to follow the river 


"Their Lordships say: 
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parties-and have no interest in deposing 

falsely in this matter. - Witness No. 1, how- ' 
ever, proves what he saw in 1923, but wit- 

ness No. 5 deposes to: what he saw in 1914- 

1915and 1919. True, omission of the de- . 
fendauts to inform the Court as directed > 
about the matter, raises' a presumption 
against them, but thatcan hardly supply 
the place of positive reliable evidence by 


. which the plaintiffs are bound to satisfy us ` | 
about there being connexion throughout ` ' 


the yearin order to maintain their claim 
) Their evi- ' 
dénce does mot satisfy me that there is 


- eonnexion at all seasons of year. Oa the 


contrary ithe evidence is ample that at cer- ` 
tain seasons of the year there is no connec- ` 
tion. The fact that ‘the plaintiffs have 
advanced:no claim to the jala to the north 


.8 or 9 years before the case was first heard. or to the south of the ‘portion of the 


disputed kole also supports that conclu- — 
sion. ; CA < 
"This finding disposes of thecase, but as 
the other questions have been elaborately 
argued, .I think, I should deal with them 


assuming there is some connexion through- 
out the year between the jala and the 


- river, the. plaintiffs are ià the circımstan- ~ 


ces of this case entitled to the jalkar” ‘claim- 
ed.on the ground that itis apart of the 
Both parties have cited and 
length on the case of Sri- 
That was a 


commented af 


was in question, but all the cases cited be- 
fore us were referred to by their Lordships 
of the Privy Couneil in -their judgment. 
Each party claims that the principles laid 

town in that case favour his contentions. ` 
"It must now be 
taken as decided in Bengal. that the Gov- 
ernment's grantee can follow the shifting 
river for the enjoyment of his exclusive 
fishery so long as the waters form part ~ 
of the ‘river system’ within the upstream 
and the downstream limits of his grant, 
whether the Government own the soil sub- 
jacent to such waters a3 being the long 
established bed, or whether the soil is still 


-in a riparian proprietor as being the site 
"of the river's recent encroachment.” Srinath - 


Roy v. Dinabandhu (1). -Again, in dealing - 
(1) 25 Ind.. Cas. 487; 41 L A, 221;:42 ©, 489, 20 0. 


"s 4. 385, 18 C. W. N. 1217; (1914) M. W.N. 654; 1L 


W. 733, 16 M. La T, 319,12 A, Li 9.1193; 16 Bom, L 
R 901 (PQ A^ uot PEDE 


agg. |. 


"withthe question.of injustice to the land 
. owner their Lordships observe (at page 


2464): “ There is some begging of the ques- 


:.. tion here; the waters are not his waters, 
' «nor is the change confined to the flooding 


ofhis fields. Itis the river that has made 
his land its own; the waters are the. tidal 
navigable waters of the great stream. In 
‘physical fact the land owner enjoys. his 
land by the precarious grace of the river, 
"whóse identity is so persistent, and whose 
‘character. is so predominating, as. almost 


to amount to personality; and is it funda- ` 


mentally unjustthatin law too he should 
loge what he haslost in fact, and be pre- 
cluded from taking in substitution for his 


. lost land an incorporeal right "which has 


“been granted not to him but to another? 


The sovereign power lawfully invests’ its 
grantee with jalkar.righte in part of the 
river; is it unjust that when that river 
shifts its course, changing in locality but 
not in function, the owner of those rights 
should still enjoy them in that self-same 


. river, instead of being despoiled of them 


. the great stream, 


by the course of nature, which he could ` 
In my judg- . 
" ment none of the circumstances mentioned 
. above appliesto this jala or kole in ques- 


neither foresee nor control ?" 


tion.. The river which “made the defend- 
ants land its own has given itup. The 
water cannot be said to be the waters of 
: The land lost has been 
thrown up and the defendants do not claim 
an incorporeal right. The owners of the 


./jalkar right in the river of which they 


m 


...them because the ‘river for sometime gave: 
“up its bed and flowed over the defendants’ 


claim to be the grantees from the sovereign 
power, still enjoy the selfsame right in 


the bed of the river, but they want to have ` 


something more than what was granted to 


land, but having gone back to its old bed 
has left a sheet of water on defendants’ 
land jhrough whieh it does not now flow, 
but touches it at some -place. 


- principle. can the plaintiffs get an exten- 


sion of their right and the defendants be 
deprived of the right to fish in his own 


water, because it happens to be connected. 


with the river-? The claim is sought to 
be supported, asit were, on the ground 


-that unto every one that hatha grant of a. 


-geveral fishery shall be given, and he shall 
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have abundance: but from him who hath 
not such a grant shall bé taken away even 
that which he bath. Thisseems to.me to 
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be very questionable justice. If the plaint” 
iffs' contention be correct then’ a sand 
barrier of a few inches saves the right of 
the defendants and its absence takes it 
away I am of opinion that the jala is 
not a part of the river system in its present 
condition. poo He 
Butit is contended on the part of the 
plaintiffs that their case is supported by 
authority andthe cases of. Bhaba Prasad v. 
Jagadindra Nath Rai(9)and Krishnendro 
Roy Chowdhury v Maharanee Surno Moyee(3) 
are cited. The tirst case cited is, in my opinion, - 
quitedifferent in ita facts and doesnot apply 
to the present circumstances. There plaint- 
itis had a jalkarright in the river, Por- 
tions of the bed dried up leaving certain 
dobas. . The proprietor of the zemindari 
dispossessed the plaintiffs of their right 
of fishery in those dobas. It was held 
that the grantees of the fishery would not 
lose their right of fishing in the dobas so 
long as they are connected with the river 


. throughout the year, It was not a question’ 


of extension of the right under the original 
grant but of retainingthe right of the grantee 
of the right of fishery in the eriginal bed of 
the river so long asa pieceof water in its 


- bed is connected: with the main stream. 


The case of Krishnendro Roy Chowdhury 
Maharanee Surno Moyee (3), however, is 
similar to the present case on the facts. | 
There the Court reluctantly followed the 
tule which itdeemed tohave been settled by 
two cases which it considered it. was bound 
to follow. If, however, the two cases referred 
to are examined, it will be found that they . 
are not‘cases in which the river broke 
through theland of another person and then 


retured to its old bed abandoning the new 


channel. The case of Kalee Soondur Roy 
v. Dwarkanath Mcjoomdar (4) which was 


. thought to be precisely similar was,it seems 


tome, a case where it was held that the 
tight of fisheryin the dried up portion of 
the bed ofa river is not lost if the water 
in it isconnected with. the main stream. . 
The defendants who acquired a right to the 
land by accretion would hold it subject to 
the plaintiffs’ prior right of fishery. It was 
not a case, as ] have already stated, of plaint- 
ifls' having his own original right of fishery 
and getting also the right in the waters “on 
defendants’ land. The other case of Grey 
v. Anund Mohun Moittro (5) was also one 

(2,33 0,15; 9 0. W. N. 934, : 
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ofright of fishery in the bed of the river 
included in the original grant which bed 
was left, but there were some  koles. 
There is, therefore, no authority properly 
so-called which lays down that the plaintiffs 


would not only enjoy the right of fishery in: 


the bed of thetidal navigable river as grant- 
ed, but would also retain theright of fishery 
on the land of another over which the river 
flowed for a short interval but ceased to do 
go, if there isa sheet of water on defendants’ 
‘land which is connected with the river. In 
my opinion the plaintifis cannot maintain 
such a right. 

The last question is whether there was a 
grantof several fishery in. the bed of the 


river Dhaleswari by the Government to the. 


` plaintiffs. The earliest document of the 
plaintiff is Ex. L dated 1791.. By it 
fishery of Chandraghope Nayangangaiwas 
leased out by the plaintiffs’ predeceesor as 
appertaining to: certain mouzahs within the. 
-grantor's purchased taluk. Similarly by 
Tix, Ll, dated 1814, fishery in river Bartail 
appertainingto Joarh Bartail within the 
grantor's Kharija taluk was let out.. In the 
quinquennialpapersof 1796 97 (Ex. 6) and Ex. 
1 submitted by the zemindar, the jalkars were 
included in the return of two taluks. Ram 
Kishore Basu.: The predecessor of the 
plaintiffs, Mr, Wise, was exercising right of 


fishery in the?river Dhaleswari, and in. 


1860.61 resumption proceedings were taken 
under Regulation II of 1819 with regard to 
the fishery by the Revenue Authorities. “By 


an order of the Collector, dated 23rd July,’ 


1861 the jalkars were resumed on the ground 


that no grant was made of fishery in the. 


- river Dhaleswari. This order was confirm- 
ed by the Commissioner. Mr.. Wise then 
brought two suits in the Civil Oourt for 
confirmation of possession and title to the 


two jalkars Bartail,and  Ohandraghope 
Nayanganga both described as recentlyjcalled 
Dhaleswari. Those were Suits No. 35 and 
No. 44 of 1853. In the judgment of the. 
Principal Sadar Amin two issues were raised 
(Ex. 23 (a)]; (1) whether the order of Govern- 


ment of assessment of revenue on the said. 


‘alkar is barred by limitation or not; and 
(2) whether the plaintiff. has got. zemindart in- 
terest in the disputed jalkar or whether the 
Government has got its ordinary right. The 


Judge held that although the ‘Government’ 


was entited to jalkar in flowing river it did 
not care to take possession of its own pro- 


' perties and the right of the Government to ' 


pageas revenue was barred, The judgment 
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^ 


409 


tbat no grant of several fishery in the river 
was claimed then nor was it found. What 
was claimed was.territorial fishery as, ap- 
pertaining to the zemindaris. In any case 
the right of the plaintiffs having been con- 
firmed on the ground of limitation the 
plaintiffs can only claim the right to the 
fishery inthe waters.that flowed in the bed 
at that time ‘and cannot claim to follow the 
river on another's land if the river abandons 
its old-bed. Ido not think it is necessary 
for us to decide this question in this case . 
as it involves the right of the Government 
with which we are not concerned here. 
One thing may, however, be noted that Mr. 
Wise does not seem to have claimed any 
right to the khals flowing outof the river 
towards the-through west’ Ohandhar and 
other mouzahsin 1863, which might have ` 
established hisright to fishery in the river 


. system of Dhaleswari-by a grant of a several 


fishery. Those khals are depicted in the 
survey map Ex. 36. 
In my opinion, the claim of the plaintiffs 
has not been established. The appeal must 
be allewed and the suit dismissed with all 
costs to the defendants-appellants in both 
Courts, including the cost of the previcus 
hearing in this Court. The ‘other defend- . 
ants will bear theirown costs, It should 
be noted that original defendant. No. 9 
died while the suit was pending in the 
lower Court and his mother Sorojini was 
substituted in his‘place. But by a mistake ~ 
her name was not entered in the decree. 
Roy, J.—This appeal arises out ofa ` 
suit which was brought so far back as 16th 
April, 1917. It concerns two jalkars Bara- 


- tail and Chandraghope Nayanganga in the 


river Dhaleswari in. the District of Dacca, 
The Dhaleswariisa tidal navigable river. 
The plaintiffsown 10-auras sharesin Estate 


“No. 9316 and 12-annas in Estate No: 1180 


and they claimed these share in the jalkars 
as appertaining respectively tothese estates. 
The river used toflow by the east of Mauzas 
Chandahar and Uhamta. The river began 
to shift its course about 130% B. E, and 


'washed away the lands of tliese mouzahs. 


After some time the river began to recede 
and it is now occupying its old bed through 
the plaintiffs’ estates, By this retrocession . 


-a large sheet of water which is called a kole 


or ‘backwater was leftin Mauza Chanda- 
har. It is this kole which is the subjecta 
matter of this buit, Lt is depicted in yellow 


.  BeBsons of the yeai? 
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“in the map made by the Commissioner who 
held a local enquiry. in the case. The 
northern end of the kole is dry land. The 
kole has a connection with the river Dhales- 
“wari at itssouthern or south-eastern extre- 
mity at certain seasons of the year. The 
. plaintiffs’ case is that it is connected with 
the river ‘during all seasons while the 
defence is that the southern end ofthe 
kole. dries up in the dry season and boro 
‘paddy is grown thereupon. The plaintiffs 
brought this suit to establish their title to 
and for recovery of possession of this kole 
which lies in the, defendants’ Mouzah 
Ohandahar. The defendants contended, 
. inter alia, that the plaintiffs had no right to 
the jalkar in the Dhaleswari which belongs 
to athird party and that even if they had 
‘a jalkar right, they were not entitled to go 
"beyond the limits of their zemindari and 
that the plaintiffs cannot get the kole which 
was only a stagnant mass of water uncon- 
‘nected with the river, The learned Subor- 
dinate Judge who tried the suit found title 
with the plaintiffs and held that the south- 
‘ern end of the kole remains connected with 
the Dhaleswari. during all seasons and in 
‘that view ofthe case he decreed the suit 
in the plaintiffs’ favour, ~ a 

"The defendants appealed to this Court 
and after a prolonged hearing the Judges 
remanded the suit for further investigation 
. on the following points: 

(i) Whether the grantor settlement of 
the. jalkar at the time of the Permanent 
Settlement to the plaintiffs’ predecessor-in- 
_ title was limited to territorial waters only, 
orit wasa grant or settlement in respect 
of several or exclusive fishery. 

(ti) What were the upstream and down- 
stream limits ofsuch grant or settlement? ` 

(iii) Whether the disputed kole falls 
within those limits? f 

(iv) What are the limits of the jalkars in 
which the plaintiffs and their predeces- 
sor-in-title are found to have: acquired a 
prescriptive right of fishery (prior to the 
. change in the course of the river) and 


whether the disputed kole falls within those: 


limits? 
(v) Whether there is connection between 
the disputed kole and the river at all 


This investigation has now been made 
and the findings arein the plaintiffs’ favour. 
The appeal has now been re-he&rd. 

The. prolonged investigation may be 

“paid to hays.decided that the plaintiffs have 
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title except in one particular matter to 
which I will advert in a moment. The 
learned Vakil has referred to the ijarapattas 
and the quinquennial papers relied upon by. 


„the plaintiffs and his contention is that the 


plaintiffs’ predecessor obtained a jalkar in 
the inland territorial waters within the taluks. 
This contention is now too late. The thak 
shows that the two jalkars are two contigu- 
ous reaches of the river Dhaleswari itself, 


- Soon after, the jalkars were resumed by the 


Government in spite of the objections of 
Mr. Wise, the then proprietor ani he. 
brought two suits and it was held that the 


. right of the Government to àssess revenue 


was barred. Thereafter the right of the 
proprietors to the jalkar of the Dhaleswari 
in this part of the river has remained un- 
disputed. : 

The learned Subordinate Judge has also ` 
found the upstream and downstream limits 
of the plaintiffs’ fishery. The elaborate 
arguments of' the learned Subordinate 
Judge have not been seriously attacked, 
The very thak maps of the riparian mouzahs 
establish beyond doubts that the disputed 
kole falls far to.the south of the upstream 
limit and far to the north of the down- 


Stream limit, The question, therefore, of 


metes and bounds is clearly in favour of 


. the plaintiffs, 


There is a considerable dispute on the 
question whether the kole in suit remained ' 
conneeted with the Dhaleswari throughout 
the year. Stress was laid by the defence 
on the evidence ofthe plaintifs’ surveyor 


“who deposed that “to the south-east of the 


. depths. 
.nate Judge thatthough there was connec- 


southern extremity of the jala in suit paddy 
was grown. That site remains under water 
during the rains till Magh." On the other 
haud, it may be:!argued that some of the 
defence witnesses admitted the continued 
connection of the kole: with the river. It 
may here be noted that in the sketch map 
which the plaintiffs fled with their plaint 
they depicted the kole as having connection 
with the riverat both ends. The defend- 
ants, on the other hand, while protesting 
in their written statement that there was no 
connection at all with theriver filed a sketch 
map in which they depict a thin stream 
connecting the kole with the river. When 
the Pleader Commissioner was holding 
his enquiry the kole was connected with the 
river at its southern end. He took different 
It was stated before the Subordi- 


tion at that time, the connection came to 


' was connection at 
remand further evidence was furnished on > 
the point, The plaintiffs examined only. 
-one witness, 
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an end in Falgun and Chaitra, The learned 


Subordinate Judge under the circumstances 
considered a local enquiry unnecessary but 


he told the defendants to inform the Court: 


when the connection ceased. The defend- 
ants did not. inform the Court and the 
Subordinate Judge made it ‘one of his 
grounds coming to the conclusion that there 
all seasons. -After 


He is a Pleader who went 
twice tothe spotin connection with com- 
missions but his recollection is not very 
exact.- On the other hand, the defendants 
examined a-Sub-Inspector of Police who 


went to the spot to make an enquiry and he. ' 
deposed’ that he went on his pony over the. 


southern extremity of the kole. The wit- 
ness is a graduate and there does not seem 
any reason to disbelieve him.. There is 
another mahajan witness who carries convic- 
iion and he deposed that there was connec- 
tión all the year round till about two years 
before but the connection now ceased 
during the extreme hot months, The suit 
was brought in 1917, These witnesses 


were deposing in 1925. I should like to: 
mention here that the plaintiffs did mot | 
claim the whole of the kole but left out a. 


portion atthe northern end and a consider- 
able portion at the southern end. It is 
stated at the Bar that a portion at the north- 


ernend has been left out as it has. silted up. > 
No explanation is forthcoming why such a, 


large tract at the southern end of the kole 
was left out. Wehave evidence that there 
are Other proprietors who have taken posses- 
sion atthe mouth of the kole and the 
evidence that boro paddy is grown in a 
considerable portion of the southern side ‘of 
the kole seems to be worthy of credit. -It 
is obvious that the southern end of the 
kole is fast silting up. On the evidence 
there can be little doubt that from 
about 1923 the kole losas its connection 
with the river in the extreme dry 
months. The ‘question whether there was 
connection at all seasons from the time 
when the suit was brought to 1923 is more 
difficult. The learned Subordinate Judge 
(after remand) has relied on the evidence 
of the Pleader examined on hehalf of the 
plaintiffs. His evidence, even if fully be- 
lieved, is conclusive to establish connection 
at all seasons of the year. Their Lordships 
of this Court formulated an express issue on 
his point and the parties were given liberty 


INDU EHUBAN NOSE 9, HARAYUBALA BOSH, - 


Bd . 


to produca evidencs,’ The} plaintiffs: exe 
amined only one witness, viz., this Pleader, 
The defendants have examined a number, 
Several of whom must be considered to 
be reliable. The balance of evidence is 
in favour of the defendants and the con- 
clusion is that the kole was not connected 
with the river at all seasons of the year. 


: Even if there was a connection I do not 
“think that the 


plaintiffs can succeed. 
considering the situation and posi- 
tion. of the kole. We have constantly 
been referred to the judgment of their 
Lordships of the Judicial Committee in the 
case of Srinath Roy v.. Dinabandhu Sen (1). 
Their Lordships reviewed and discussed’ 
the whole series of decisions in Bengal on 
the subject of fishery rights in navigable 


_rivera from 1807 to 1905. The right “to 


follow the river” is now settled. It was 
held that it must be taken as decidedin | 
Bengal that the Government's grantee can 
follow the shifting river for the eajoyment 
of his exclusive fishery so long as ths waters 
form part of the river system within - the 
upstream and downstream limits of his 
grant, whether the Government owns the 
soil subjacent to such waters as being the 
long established bed, or whether the soil 
is still in a riparian proprietor as being the 
site of the river's recent encroachment. 
We have a converse case here and the ques- 
tioh we have to'decide is how far a grantee 
canclaim hisrightin what the riverhas aban- 
doned. Some of the cases discussed by their 
Lordships: relate to abandoned beds or 
channels andthe contention is that the prin- 
ciple has been settled that the grantee of a 
general right of fishery iu a navigable river 
is entitled to fish not only in the main chan- 
nel of the river butalso in such arms, inlets 
and lakes, so long as any communication 
between them and the main channels re- 
mains open during all seasons of the year. 
This rule seems to have been affirmed in 
certain cases. ° 

We have to examine the position. It was 
pressed before their Lordships that it is 
unjust that a landowner should not only loge 
the use of hisland when the river overflows 
it but also the right to fish over his own 
acres andin hisowa waters, in order. that 
another ‘may unmeritoriously fish in his 
place. The answer of their Lordships ‘is: 
“Thereis some-begging ol vhequestion derer ] 
the waters are not his waters, nor is; the 
change confined to the flooding of his fields. 
It is the river that hag made the. land. jte 

ride, 4 r 


NA 
own; the waters are the tidal navigable 
waters of tlie great stream. In physical 
fact the land'owner enjoys hisland by the 
precarious grace of the-river, whose identity 
is so persistent,and ‘whose characteris so pre- 
dominating, as almost to amount to per- 
sonality; and is it- fundamentally unjust 
that in law tod hé should lose what he has 

. lost in fact, and be precluded from taking in 
substitution for his lost land an incorporeal 
right which has'been granted not to him but 
to another? The sovereign power lawfully 
invests its grantee with jalkar rights in part 
of the river; is it unjust that when the river 
shifts its coursé, changing in locality butnot 
in function, the owner of these rights should 
still enjoy them in that self-same river, in- 
stead of being despoiled of them by the 
course of nature, which hecould neither fore- 
see nor control?" Now, when the grantee 
desires not only to follow the river but also 
keep the abandoned channel, on what prin- 


ciple of justice and equity can his claim be’ 


sustained? I can find no answer to the claim 
of the despoiled proprietor that now that 
the river has left his property he should 
haveit back. The grantee could only claim 
if the abandoned channelis stil a part of 
the river or forms part ofthe river system. 
Oan this be said for the' disputed kole? I 
think not.. It has lost its identity with the 
Dhaleswari.: The personality of the Dhales- 
wari has deserted it, When the suit was 


brought it wasa mere backwater} within the ` 


defendants’ mouzah with dry land on all 
sides except a channel to the south connect- 
' ing it with the Dhaleswari. If the grantee 
can go wherever the river flows, it follows 
that he cannot remain in a piece of water 
where the river has ceased- to flow. 


:I venture to think that therule that the 
graritee can retain a bed when it has con- 
nection with the main channel at all seasons 
„of the year has been stated too broadly. The 
reasoning is apparently that the abandoned 
channel is still a part of the river or 
of the river system. With great respect, 
I would saythat in these cases the rule was 
'Jaid down by the Court on, the findings of 
fact arrived at in each case. There are three 
cases to which we have been specially re- 
ferred. There is the case of Jogendra Nara- 
yan Roy v. Crawford (6). There the piece 
of water in dispute was connected with the 
river only in the rains and their Lordships 
proceeded on the finding of fact that the 


(8) 32 O. 1141; 20. Ļu. J. 569, 
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piece of water was still an arm of river. The 
case of Krishnendro Roy Chowdhry v. Maha- 
ranee Surno Moyee (3) was quoted. As their 
Lordships of the Judicial Committee point- 
ed out the Court somewhat reluctantly 
followed the rule which it deemed to be 
settled that the grantee “can exercise his 
right in the open channels and also in clos- 
ing or closed channels abandoned by the 
river up to the time when .the .channel sbe- 


. came finally closed, 7. e., so long as fish can 


passtoand fro." Ainslie, J., who laid this 
down refers to a case Kalee Soondur Roy v. 
Dwarkanath Mojoomdar (4) as his authori- 
ty. It.would appear, however, from an ex- 

amination of the latter case that it refers to ` 
a different set of circumstances, where the 
defendants set up their right to accretion. 
It was urged that the present case is very 


‘similar to the case of Bhaba. Prasad v. Jaga- 


dindra Nath Rai (2). There the question 
was in respect of 3 dobas left by the reced- 
ing Brahmaputra. It was held that two 
dobas had lost connection with the river and 
could not be considered any longer as part 
ofthe Brahmaputra. Their Lordships re- 
ferred to the case of Grey v. Anund Mohun 
Moitro (5) wheré the argument -was put for- 
ward that the grantee can have no right 
where the Government right itself was gone. . 
The Court gave a decree for the third doba 
on theidea that it was part of the river 
Brahmaputra because there was connection 
and the right of the Crown to grant a fishery- 
Subsisted. The situation of the kole in _ 
dispute here is such that I cannot hold that 
itis part of the river Dhaleswari and I do 
not think that the Crown could successively : 
maintain that the kole is still a part of a 
navigable river. : 

Mr. Chakravarti, forthe plaintiff-respond- 
ents,- referred to the fact thatthe fish .can 
pass to and fro from the river when there is 
connection. In the case of Krishnendro 
Roy Chowdhry v. Maharanee Surno Moyee 
(3) the Court gave a decree “So long zs fish 
can pass to and fro." Now,there are innu- 
merable creeks and channels, some blind, 
some current,which connect with the mighty 
navigable rivers of Bengal. They are terri- 
torial waters and the Crown doesnot claim 
any rights therein. The Government right 
exists only in navigable rivers. I am of opin- 
ion that the plaintifis cannot be allowed 
to claim fishery rights in the kole which lies 
within the defendants’ mouzah and whieh 
lies in a bed which the navigable river hag 


. abandoned, 


nuidi 


TT Tt was said that the defendants ovii: only 
d that the. 
in the 


a few chaks‘in their estate an 
plaintiffs have the largest share 
mouzah. This aspect of the case was not 
raised in the suit and.it ie not possible to 
examine it. If the plaintiffs have a right to 
the moizah their right to 
pertaining to the mouaah is 
“by this decision. ee 
The plaintiffs’ title to the: jalkars 1n the 
Dhaleswari as appertaining to their taluks 
Nos. 9316 and 1180 of the Dacca Collector- 
ate has been the subject of much adverse 
comment. Itis contended that the plaintiffs 
not having alleged any. grant in “the plaint 
the suit should fail, that the grant was nega- 


tived by the resumption proceedings and . 
"brought suits.to . 


that, Mr. Wise having | 
establish his rights to, the jalkar as part 
of his zemindari and having succeeded, the 
plaintiffs cannot 
It is argued that 
proceedings and 
create a several fishery in favour o 
Wise and the plaintiffs, 
confined. to the Dhaleswari within their 
. zemindari. Ican appreciate the argument 
of the defendants that the plaintiffs’ title 
.. being.appurtenant ‘to their zemindari it 
. would bé hardif they were allowed to travel 
into theirs. In para. 5 of the plaint, however, 
the plaintiffs claimed their jalkar even if 
the river shifts its course by virtue of this 
title which their predecessor achieved in 
1863. The river flowed at the time through 
their zemindari. Their case was that theyhad 
aright tothe jalkar of the river and the Gov- 
ernment had no right to assess revenue for 
the jalkar. Itis not very clear to me that 
because at that time they 
grant, they should not be allowed to raise 
the question of a grant from considerations 


the effect of the resumption 
the guits decreed is not to 
f Mr. 


which apply to grants over a century old.. 


The conception of a lost grant from long 
user was not known in 1803. Suppose Mr. 
Wise had alleged a grant at that time' his 
position would not have been difficult before 
the Court even though the Révenue 'Author- 
ities resumed the ‘jalkar on. the ground 
thatthere had been no grant. 
to me (I speak with diffidence) therefore, 
“that the plaintifs should not. be pre- 
cluded from pursuing their rights as if it 
was a grant. Apparently they have done 
go since 1863. The defendants after all are 
remotely concerned with the question. 
the Dhaleswari leaves the plaintiffs’ zemin- 


^ 
a à 


CsvnimalMi datat 0 


the kole as 8p- 
not jeopardised " 


now fall back on & grant: n 


therefore, must be 
Additional District Judge, Amraoti, 


did not assert a’ 


1£. 


dari the Crowa may question the plaintifie’~.40 the lower Courts, . 
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fendant& are not in a position to question 
the plaintiffs’ right. - E 
: On these grounds! agree with the con- 
clusions arrived at by my learned brother. 


‘The result is that the appeal should. ba 


allowed -and the guit dismissed with costs in 
all the Courts. 
ALN. Ay - Appeal allowed, 

As pt. : 


‘NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
Second Crvin AppsaL No. 399-B or 1925. 
July 16, 1927. :. E 
Present:—Mr. Kotval, A. J. C. .- 
TULSIRAM—APPELLANT .- 
RE versus : 
GANPAT-—R&SPONDENT. 
Easement—UÜser as owner, whether can 
basis of easement. : . 
A user purported to be exercised as owner cannot 
bs made th» basis of an easement. [p. 504, col. 1j 
Appeal against the decree of the Second 
dated 
the 18th September, 1925, in Civil Appeal 
No. 59 of 1925. . * wet . 
Mr. G. R. Deo, for the Appellant. 
Mr. M. R. Bobde, for the Respondent. 
JUDGMENT.-—l: is first. argued that 
the sale deed Ex. P. L is not ` properly 


be - made 


interpreted by the lower Appellate Court, ` 


description ofthe length. 


as regards the 
-The Court 


There is no misinterpretation. 


“has uuderstoodit in the very sense that the 


learned Pleader for the appellant has 
attached: to it. in argument, viz., that 25 
cubits represents the leagth of the struc- 
ture only and not also of the open. site, The 


other recitals in the deed. show that some 


right and until the Orown succeeds the de- — , 


open site to the east was included in the - 


Exhibit P.4 further supports the. 


gale. 


plaintiff's claim. The wall referred to there- 


in is clearly the wall XY or AD and not 


‘the’ wall BO. 


The finding that the site ABOD belongs 
to the plaintiff is not open to interfér- 
eace in second appeal and that finding 
stands. "The projection of the eaves is ad- 
mittedly a trespass. Tie. projection “has 
apparently been deliberate and no reason 
can be seen why the trespass should be 


' allowed to continue on condition of the 


defendant paying compensation to , the 
plaintiff. No plea to this effect was made 


1 
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The user over the site having been 
purported to be exercised as owner cannot 
‘be made the basis of an easement. 

As regards the order directing the door 
in -the - wall XY be removed the decree 
of the first Court which has been confirmed 
in appeal cannot be supported. The walland 
its site are the property of the defendant 
and he is at liberty to deal with the wall 
as he likes. The plaintiff cannot claim 
that he should not open a doorinit. The 
decree will be amended by the omission 
of the words “and the door” occurring 
between the words “remove the eaves” and 
the words “in dispute immediately”. 

_As the appeal has failed substantially, 
the appellant will pay the costs of the re- 
spondent, 


G. R, D, Decree modified. 


ALLAHABAD HIGH COURT. 
First Oivıu APPEAL No. 459 or 1923. 
December 21, 1926. . 
Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
MATHURA KURMI—DEFENDANT— 
APPELLANT 


versus 
JAGDEO SINGH AND oTBERS— 
PraiNTIPFES—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58—Sale 
and, agreement to repurchase—Mortgage by conditional 
sale—Reality of  transaction—Tests—-Intention— 
Surrounding circumstances—Sirigleness of transaction 
—Identity of date—Agreement to reconvey—Time not 
made the essence of transaction, effect of. 

In considering whether a transaction purporting to 

be an absolute sale followed by an agreement for 
reconveyance to the vendor constitutesa real sale or 
merely a mortgage by conditional sale what has to 
be determined is the intention ofthe parties at the 
time the transaction was entered into, and in order 
to ascertain this intention regard might be had to 
the surrounding circumstances which show how the 
language of the documents to be construed was 
related to then existing facts although no oral eyi- 
dence could be given by the parties to show what 
their intention was. ‘[p.506, cols. 1 & 2.] : 
' In dealing with this matter, the fact that the 
deed of sale and the agreement to reconvey were exe- 
cuted onthesame day is.an important circum- 
stance to be considered. [p. 508, col. 2.] 

The ordinary form in which a clause for re- 
purchase is drawn is one by which the exercise of 
the option is limited to a particular period. Where 
an option is given to the vendor to repurchase’ after 
the expiry of a certain time, time is not of the essence 
of the arrangement and it must be -held that the 
agreement is not evidence ofa contract of sale with 
a covenant for repurchase but should be treated 
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rather as evidence that the parties intended that the 
relation between them should be that of mortgagor 
and mortgagee. '[p. 509, col. 1.] . 

Narasingerji Gyanagerji v. Panuganti Parthasaradhi 
Rayanim Garu (2), followed. P 

Per Lindsay, J.—l1f an owner of land andan in- 
tending purchaser enterinto a contract which con- 
Stitutes between them the relation of vendor and 
purchaser and there isa stipulation in the contract 
that the purchase-money shall be paid and the con- 
tract completed on a certain date, the principle is 
that time is not of the essence ofthe contract and 
the circumstance of the day fixed for payment of the 
money and completion of the purchase being passed 
does not entitle either party to refuse to complete. 
But, on the other hand, it is equally well settled that 
where there is a contract between the owner and 
another person that if such person shall do a specifi- 
ed act then the owner will convey the land to him, 
the relation of vendor and purchaser does not exist 
between the parties unless and until the act has been 
done as specified. The condition for repurchase 
must be performed strictly and it is, therefore, held 
that in all agreements by which an option to re- 
purchase, is given time is of the essence of the con- 
tract; [p.- 509, col. 1.] 

Per Sulaiman; J—If a document is in the form of 
an ordinary conveyance usually found in India and 
executed by the transferor only, and it containsa 
covenant for repurchase on' payment of the con- 
sideration, the transaction would come exactly within 
the definition of a mortgage by conditional sale. [p. 
511, cols. 1 & 2.] 

Where there are two separate documents of the 
same date, in order to determine whether the sale 
was subject to the condition entered in the agree- 
ment, one test to apply is whether the two documents 
were part and parcel of the same transaction, or whe- 
ther they were mutually independent. If the two 
were separate transactions altogether the sale could 
not possibly be said to have been subject to any'con- . 
dition for repurchase. [p. 511, col. 2.] 

First appeal from the decision of the 
Additional Sub-Judge, Basti. 

Messrs. Surendro Nath Sen and Kama- 
lakanta Verma, forthe Appellant. . 

Messrs. Kailas Nath Katju, Ramakanta 
Malaviya, Kashi Narain Malaviya and Debi 


Prasad Malaviya, for the Respondent. 


JUDGMENT. 

Lindsay €£J.—On the 22nd of May, 1915, 
Babu Jagdeo Singh. who is one of the 
plaintiffs in this suit, executed a eale-deed 
maiked Ex. A which is printed at page 51 
of our record. Dy this deed he purported 
1o sell absolutely to the defendant, Mathura 
Kurmi, a 6 anna 3-pies share situated in 
village in the Basti District named Mundila 
Khurd. It was recited in the deed, that the 
executant had received the entire amount 
of consideration from the vendee accord- 
ing tothe details set out at the bottom 
of the deed, and it was declared by the 
execulant that from the date of the execu- 
tion of the deed the vendee was to take 
possession and to enjoy the income of the 


` 
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. property generation. after generation. 
The deed was declared to be a deed of 
» ‘absolute sale. JL 

The sum of Rs. 15,000 is mentioned in 
the document as being the consideration 
for the sale. This: sum, with the exception 
of.an item of Rs, 242-4-0, consists of various 
items constituting debts which wereowing 
by Jagdeo Singh to Mathura Kurmi and 
to others. : : 

On the same date Babu Jagdeo Singh 
executed what is described as a deed of 
relinquishment (see page 58 of the record). 
By this document he purported to relin- 
quish all his rights to the sir and 
khudkasht lands included in the 6-anna 
3-pies share which had been sold to 
Mathura Kurmi under the deed just men- 
tioned. 

A third deed, marked Ex. 21 (see page 61 
of the record), was executed on the same 
date, 22nd of May, 1915. This document 
was executed by Mathura ý Kurmi. and 
professes to be an agreement made between 
Mathura Kurmi and Jagdeo Singh. | 

This document begins by reciting that 
Jagdeo Singh had absolutely sold a 6- 
annas 3-pie share in Mundila Khurd to 


Mathura Kurmi for a sum of Rs. 15,000. | 


It goes'on to say, that Babu Jagdeo Singh 
is es rais whose wishes Mathura Kurmi 
was anxious to gratify. Accordingly by 


this deed Mathura Kurmi declares of his: 


own free will and accord, in order to give 
satisfaction to Babu Jagdeo Singh and his 
heirs: 

“That whenever after seven- years:Babu 
Jagdeo Singh aforesaid, or his heirs, out of 
their own funds and income actually and 
duly pay the whole consideration for the 
said sale-deed to me or to.my heirs, or 
make a, deposit of the money in our 
favour, then I and my heirs shall certainly 
‘return to him the whole of the sold 
share mentioned in the aforesaid Sale. deed." 

A further clause in this document pro- 
vides thatif Jagdeo Singh violates any 
of the terms of this agreement by contract- 
ing debts or by executing- a 
sale-deed, a mortgage with. possession, ora 
hypothecation deed in order to raise 
funds to re:pay thesym of Rs. 15,000 to 
Mum Kurmi, the agreement is to. be 
void. 


All these - three documents were present-" 
ed for registration on one and the same: 


. day. 


We havenowa suit- brought by Babu 


mY 
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Jagdeo Singh on the 27th July, 1922, that 
is to say, just over seven years after 
the execution of the three’ documents just 
mentioned. In his plaint Babu Jagdeo 
‘Singh alleged that the three documents, to 
` which I have referred, were evidence ofa 
- single transaction which he described as 
being a- transaction of mortgage by way 
of conditional sale. On this footing, there- 

. fore, ha claimed to be entitled to-redemp- 
tion on payment of thesum of Rs. 15,000. 
‘Alternatively, the’ Court was asked to give 
a decree to -Babu Jagdeo Singh even if 
it should be held that the transaction evi- 
‘denced .by: these two deeds was a transac- 
tion of.absSolute sale 
re-purchase. `. 
It is to be noticed here that certain per- 
sons were subsequently joined as plaint- 
iffs in the suit; the reason, for this. was 
that in order. to enable him to bring this 


„Buit for redemption or re-purchase, Babu - 


Jagdeo Singh had to resort to raising 
money by means of sale' and mortgage. 
The persons from whom he raised the 


with a covenant for 


money were, therefore, joined ‘as co-plaint- . 


iffs under an order, dated the 24th of Octo- 


` ber, 1923. | 


the position that the relation between him- 
self and’ Babu Jagdeo Singh was not that 
of mortgagee and mortgagor at all. His 
case was that he had purchased the pro- 
perty in suit absolutely from Jagdeo 
Singh. Headmitted that he had, by the 
document of agreement printed at page 
' 6lof the record, given Babu Jagdeo Singh 


'an^ option to re-purchase the property. . 


,He claimed, however, that this wasa to- 
' tally distinct transaction from the trans- 
action of sale and he pleaded that Babu 
Jagdeo was not ‘entitled now to avail 
himself of the froption inasmuch as he had 
violated one of the conditions upon which 
the option to purchase was granted. This 
plea had reference to the fact that Babu 
Jagdeo Singh: had to resort to the borrow- 
ing of money in order to enable him to make 
an offer of this sum of Rs. 15,000 to Mathura 
Kurmi. : i Mx e 

Evidence, both oral and dccumentary, 
was put in before the Subordinate Judge 
. who eventually came to the conclusion that, 
although these three documents "were«exe- 
cuted.as separate documents on the 'éáme 
day, nevertheless they were evidence of a 
single transaction. The Subordinate Judge 
wasof opinion that this single transaction 


The defendant Mathura Kurmi' took up ; 


betwesn the parties was in reality a transac- 
tion of mortgage by way of conditional sale 
and not a transaction by which there had 
been an absolute- sale with a subsequent 
grant of option of re-purchase. The Sub- 
ordinate Judge held that ifthe transaction 
between the parties were to be held one of 
. an absolute conveyance with an option for 


' . re-purchase the plaintiff could not succeed 


inasmuch as he had failed to observe the 
conditions upon which the. option was 
granted. MI 

I agree with theSubordinate Judgethat, if 
the dealings between the parties are to be 
` treated.as a transactionof sale with a cove- 
nant for re-purchase, the plaintiffs were out 
‘of Court. lt is quite clear that if Mathura 
Kurmi was, in fact, giving the plaintiffs an 
option of re-purchase, the plaintiffs were 
strictly bound by the terms of the option 
and they could not ask the defendant to" ac- 
cept money which Jagdeo Singh had to 
raise by means of borrowing or by selling 
other property in his possession. 

Tae question which we have to determine 
in this appeal: is whether the Subordinate 
Judge was right in holding that, on a true 
construction of the documents in question 
- and having regard to the surrounding cir- 

cumstances of the case, the parties stood in 
the relation of mortgagor and mortgagee. 

. These cases occur with considerable fre- 
quency and have given rise to a good deal 
of discussion in the Courts. We have had a 
strenuous and able argument advanced be- 
fore us on both sides, and practically every 
case bearing upon the point has been cited 
fo us, from the case of Alderson v. White 
(D, down to the latest case decided by their 
Lordships of the Privy Council, Narasinger- 
ji Gyanagerj? v. Panugantt Párthasaradhi 
Rayanim Garu (2). : 
. The law on the subject has been definite- 
ly laid down by their Lordships of the 
` PrivysCouncil in the case of Balkishen Das 
v. Legge (3). It was there stated that 
in cases of this kind what has to be 
determined is the intention of the parties 


(1) (1858) 2 De G. & J. OnE Jur. (N. 8.) 125; 6 W. R. 


22 1. A. 149; 27 I. A. 58: 7 Sar. P. O. J. 601; 4 C. 
153; 2 Bom. L, RE, 923; 9 Ind. Dec. (N. s.) 1130 
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at the time the transaction was entered into, 


“and in order to ascertain this intention it 


was ruled that regard might be had to the 
surrounding circumstances which show how 
the language of the documents to be con- 
strued was related.to then existing facts. On 
the other hand it was definitely ruled that. 
no oral evidence could be given by thé 
partiesin order to show what their inten- 
tion was. It is to be obsérved here that in the 


: well-known caseof Alderson v. White (1), oral 


evidenceof intention was given on both sides, 
Their Lordships in the case of Balkishen 
Das v. Legge (3) held that this could not be 


done regard being had to the rüleof evi- . 


dence laid down in s. 92 of the Indian Evi- 
dence Aot. : . mood 

To come now to the circumstances sur- 
rounding the transaction or transactions 
which took place on the 22nd of May, 1915, 
I havecome to the conclusion that, on the 
whole, these circumstances do not -afford 
much help in arriving at a decision as to 
the real intention of the parties. 

For the niost part these circumstances are’ 
consistent with either theory, namely, that 
of a mortgage or of a sale. The Subordinate 
Judge in his judgement has referred to a 
number of these circumstances. It appears 


that in the year 1914: Jagdeo Singh and Lal . 


Bahadur Singh had executed a mortgage 
with possession of a share in thegadjacent 
vilage of Pakri. This was a mortgage for 
Rs. 10,000 and after this transaction had 


been entered into a suit was brought by one -~ 


Babu Shohrat Singh for pre emption. 'A 
copy of the plaint ‘in this suit is to be found 
at page 49 of our record. Shohrat Singh 
claimed that under a custom of pre-emption 
prevailing in this village of Pakri he was 
entitled to have the mortgage in preference 
to Mathura Kurmi. It was after this suit 
for pre-emption was instituted, and while 
the suit was still pending, that the sale- 
deed ofthe 22nd of May, 1915, now under 
consideration, was executed. And following 
on this we have the fact that by an order, 
dated the 4th -of October, 1915, Shohrat 
Bingh was allowed to withdraw his suit for 
pre emption. ' 

It was argued before the Subordinate 
Judge that the fact that Shohrat Singh had 
brought this suit for pre-emption was:an 


‘important factor in bringing about the 


transactions which happened on the 22nd 
of May, 1915. I agree with the Subordinate 


_ Judge that the facts that an earlier mort- 
gage of Mauza Pakri had been executed and 


t 
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that a suit to pre-empt that mortgage had 
been brought: do not affect the question 
which we have.now got to consider in any 
way. Soíarasl can judge, these facts are 
consistent either with the theory of a sale 
_or of a mortgage. Then again stress was 
laid upon the fact that the parties stood 
already, under the transaction above-men- 
tioned, in the relation of debtor and 
creditor. Thatagain would be no reason to 
hold -that the transaction now under 
consideration must necessarily be one which 
maintained that relation, Itis quite open 
toa person who isa debtor to come to an 
arrangement with .his creditor for the 


discharge of his debt by executing a deed, 


of sale in his favour. Then again the 
plaintiff relied upon the fact that the stamp 
for thesale-deed and the stamp forthe agree- 
ment .were purchased on different dates, 
The Subordinate Judge thought that this 
circumstance was of no importance and I 


agree with him, What we are concerned with. 


in this caseis the realintention of the parties 
on the 22nd of May, 1915. On the other 
hand, the Subordinate Judge thought that 
there were one or twocircumstances which 
indicated that the parties intended to make 
a mortgage. He referred in the document 
of agreement tothe clause providing for 
deposit of the sum of Rs. 15,000. It was 


argued that this clause had a reference to . 


8. 83 of the Transfer of Property Act. Speak- 
_ing for myself, I am'not disposed to attach 
very much importance to a clause of this 
kind which was disregarded in one of the 
cases decided recently by their Lordships 
of the Privy Council. The Subordinate 
Judge, again referring to the language of 
the document of agreement, pointed out 
that the right of repurchase was to be 
exercised after the expiry of seven years 
during which the defendant Mathura Kurmi 
was to hold undisturbed possession. He 


thought that this was an important circum-. 


stance in the case, and so far I agree with 
him. I shall deal with this matter a little 
later on in this judgment. Then the 
Subordinate Judge thought it was a matter 
of some importance that the defendant, 


Mathura Kurmi, was insisting upon getting 


possession of the property in suit. I do 
not see how this has much bearing upon the 
question under consideration. If Mathura 
Kurmi wanted to have a mortgage with 
possession he would natarally insist on 
possession. On the other hand, if he desired 
to be the purchaser of the property he would 
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also be desirous of obtaining posession. It - 


is the fact that a considerable portion of the 
property in dispute consisted ofsir and khud- 
icasht lands which in ordinary circumstances, 


Mathura Kurmi would not have been entitled | 


to take possession of owing to the fact that 
under the Tenancy Law, Babu Jagdeo Singh, 
either as a vendor or as a person granting a 
mortgage with possession, would have been 
entitled to retain possession of these lands 
with the rights of an occupancy tenant. It 
was this consideration which led to the exe- 
cution of the document’ to which I have 
referred above, namely, the deed of relin- 
quishment. Again, the Subordinate Judge 
seems to have thought that Jagdeo Singh 
was more or less at the mercy of the first 
defendant. J, on the other hand, have no 
reason to suppose that this was the case. 
The oral evidence which was led before the 
Court below shows that Jagdeo Singh only 
entered into this transaction or these trans- 
actions after having consulted his legal 
advisers.. : . 

Perhaps the circumstance which weighed 
more with the Subordinate Judge in leading 
him to the conclusion that the transaction 
was one of mortgage was his finding that 
the sum of Rs. 15,000 was an inadequate 
prices for the property in dispute. The 
learned Subordinate Judge has stated in 
one portion of his judgment that he thought 
that this property could not be worth less 
than Rs. 22,000 or Rs. 23,000. He referred to 
the factthat it had been acquired on the 19th 
of April, 1900, by Babu Jagdeo Singh and 
his brother Lal Bahadur Singh. The docu- 
ment at page 25 shows that on the date just 
mentioned a 6-anna 11-pie share in Mauza 
Mundila Khurd was sold to these two 
persons for a sum of Rs. 18,000. The pro- 
perty sold included a house and a cattle- 
shed. The Subordinate Judge thought 
that, having regard to the value of 
the property as disclosed by this document 
and also having regard to the general 
enhancement in land values, the 6-anna 
and 3-pie sbare which was transferred 
to Mathura Kurmi in May, 1915, could 
not be worlh less than Hs. 22,000 or 
Rs. 23,000, X ; 

It would not, however; be safe to arrive 
at a conelusion regarding the value 
of the property in dispute merely on 
the basis of this document of the year 1900, 
It ‘is apparent that the persons who sold 
this property in the year in question were 
indebted to Babu Jagdeo Singh and his 


" 
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possible to discharge the debis they owe to 
Jagdeo Singh andhis brother without selling 
a portion of the property, and it was in 
these. circumstances that they transferred 
the properly to Jagdeo and his brother‘in 
satisfaction of their debts. : There really was 
before the Court below very little reliable 


’ evidence regarding tbe value of this 6 anna 
3-pie share in Mauza Mundila, and the con- 


clusion arrived at by the learned Subordi- 
nate Judge is more in the nature of specu- 
lation than anything else. While it may 
be true, as & general proposition, that the 
value of land has gone up in recent years, 
it is nevertheless important to consider that 
in this District of Basti the right of pre- 
emption is general and that a great many 
suits for -pre emption are brought after sales 


' of property have been arranged. The fact 


that such claims ‘fof pre-emption can.be 


enforced and are frequently enforced must : 


have some influence upon the prices which 
persons are willing to give for landed pro- 
perty. No manis likely to give the full 
market value of property if after the trans- 
action of sale has been concluded he has 
to fight out asuitfor pre-emption. Another 
circumstance which weighs with me in con- 
sidering this matter is this:—This so-called 
sale took place on the 22nd of May, 1915, in 
the second year of the War, and Iam very 
much disposed to doubt whether there was 
then any eagerness on the part of. people 
with money at their disposal to lock it up 
in investments in landed property. 

-There are two solid facts which emerge 
from the documentary evidence in this case. 
It is proved from Ex. 16 printed at page 179 
of the record that in the settlement of the 
Bàsti District which took plaee in or about 
the year 1887 the land revenue of the entire 
16 annas of this village of Mundila Khurd 
was only Rs. 450. On a 6-anna and 3-pie 
share the proportionate revenue, would, 
therefore, come to about Rs, 176. . 

Again, in Ex. JI at page 107 of the record 
we find that in the new settlement, about 
the year 1917, this 6-anna and 3-pie share 
was assessed at Rs. 242-8-0 per annum. 
There was, therefore, a fairly substantial 
increase in the revenue imposed . upon‘ this 
share at the later settlement. If we ‘take 
the revenue assessment of Rs. 242.8 Ó as a 
basis, then, on the general principles of 
assessment this figure- would indicate that 


> 
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brother who were making pressing demands 
“ for the sum which was owing to them, 
The vendors declare that they find itim- 
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the profits of this 6-anna and 3-pie sharé 
would amount to somewhere about Rs. 300 
a year or at an out side calculation Rs. 350 a 
year. If we take this to be the net value 
of the profits of a 6-anna $-pie share in 


. Mauza Mundila then a sum of Rs, 15,000 


offered in the year 1915 would represent 
over forty years’ purchase of the profits and 
that, I think, would be a very handsome 
price to pay. . . | 2 
lam unable, therefore, to hold that an 
offer of Rs. 15,000 for this property in the 
year 1915 would have been an inadequate 
offer for an absolute sale of the property.. 

I come now to-discuss the language of the 
documents in the case, for it appears to me 
that the questions now before us must be 
decided on the language of the instruments 
themselves, and in dealing with this mat- 
ter it is, I think, an important cireumstance 
to be considered that the document of sale 
and the deed of agreement for re-purchase 
were executed on one and the same day. I 
bave little doubtin my own mind that al- 
though these deeds purport to be evidence 
of separate and distinct transactions they 
nevertheless do represent in substance one 
transaction and itis on that footing that I 
proceed to an examination of the language 
contained in them. : 

To take first the document of sale, This 
purports to be an absolute sale free of any 
condition whatever. There is no reference. 
in the document to any understanding for 
an agreement for the reconveyance of the 
property. As it stands the document pro- 
fesses to be nothing more nor less than a 
deed of out and out sale. We come then to 
the document providing for the re-purchase 
of the property. I have already set out.the 
substance of this deed but I have now to 
referto the particular clause in which it 
contained the option of re-purchase which 
is professedly given to Babu Jagdeo Singh. 
This clause reads as follows: 

. "Whenever after seven years Babu J agdeo 
Singh or his heirs out of their own funds 


actually and duly pay the whole considera- ` 


tion for the sale-deed to me or to my heirs 
or make a deposit of this money in our 
favour, then.I and my heirs shall certainly 
return to him the whole of the share men- 
tioned in the aforesaid sale-deed. 

I have already referred to the fact that 


„the Subordinate Judge was impressed with 
the manner in which this clause giving a. 


right of re- purchase was expressed. It ig 
clear that on a strict interpretation of thig 


- 
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clause the right of re-purchase was to be 
exercisable by Babu Jagdeo Singh at any 
time after the expiry of seven years from 
the date of the deed. There was no provi- 
sion made for the giving of notice of inten- 
tion to exercise the option. No period is 
fixed within which theoption must be exer- 
cised nor is any, date laid down upon 
which the money is to become payable. 
it stands, the clause gives Babu Jadeo Singh 
the option of getting this property back at 
any time ‘after the expiry of seven years 
from the 22nd of May, 1915. It will, I think, 
be conceded ‘that this is a most unusualform 
in which to draw a clause giving an option 


` of re-purchase. The ordinary form is one by 


which the exercise of the option is limited 
toa particular period. The.person who has 
the right to purchase must exercise the op- 
tion within ‘a-definite peroid or upon par- 
ticular dates.'. 

Olearly, having regard to the language of 
this clause for re-purchase, it must be held 
that time was not of the essence ‘of this ar- 
rangement between Mathura Kurmi and 
Jagdeo Singh. Itis well-settled that if an 
owner of land and an intending purchaser 
enter into a contracl which constitutes be- 
tween them the relation of vendor and pur- 
chaser and there is astipulation in the 
contract that the purchasé-money shall be 


‘tain date, the principle is that time is not 
of the essence of the contract and the cir- 
cumstance of the day fixed for payment of 
the money and completion of the purchase 
being passed does not entitle either party 
to refuse to complete But, on the other 
hand,it is equally well-settled that where 
thereisa contract between the owner aud 
another person that if such person shall do 
a specified act then the owner will convey 


the land to him, the relation of vendor and: 


purchaser does. not exist between the parties 
unless and until the act has been done as 


specified. The condition for re-purchase. 


must be performed strictly and it is, there- 
fore, held that in all agreements by which 
an option to re-purchase is given, time is of 
the essence of the contract. ` 

When we find a document like this 
' agreement executed by Mathura Kurmi in 
favour of Jagdeo Singh, on the -22nd of 
May, 1915, in respect of- which it cannot 
possibly be argued that time was of the 
essence of the contract, it seems to me 
thatwe must bold that this &greement is 
not evidence of a contract for sale with a 
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covenant for re-purchase, but should be 


treated rather as evidence that the parties 
intended that the relation between them 


. Should be that of mortgagor and mortgagee. 


This point came prominently to notice ina 
recent case decided by their Lordships on: 
appeal from the High Court of Madras, 
Narasingerji Gyanagerji v. Panuganti Par- 
thasaradhi Rayanim Garu (2). At page 744* 
of the report the judgmentreads as follows: 
“But if time was of'the essence for such 
re-purchase it could in no circumstances be 
postponed beyond six years, from the date 
ofthe conveyance. Clearly, therefore, and 


within the intendment of the ‘documents Ud 


themselves, time is not of the essence in 
this matter; so soon as that is established 
all pretence for holding this ostensible sale 


: and re-purchase to be anything else than a 


mortgage by conditional sale disappears." ` 
"The case which is now before me is a much 
Stronger one than that which was under' 
the consideration of their Lordships in the 
judgment just mentioned. I have referred 
to the languageof the clause by which the, 
right of re-purchase of the property is re- 
served toJagdeo Singh and, as 1 have said, 
this language is altogether inconsistent 
with any notion that time was of the essence - 
ofthe matter. If that be so then, to repeat ` 


: the words of the authority just referred. to, 
paid and the contract: completed on a cer- . 


“all pretence of holding this ostensible 
sale and re-purehase.to be anything else 
than a mortgage by conaitionat galé dis- 
appears. 

L have only to refer to one aiher circum- 
stance which was brought to notice during 


the course of argument and upon which 


strong reliance has beeu placed for the pur- 
pose of showing that the trahsaetion wasa 
transaction of out and out sale with agree- 
ment for re-purchase. 

It is proved from the document Ex. G. 
at page 67 of our record that on tha 10th 


: of March, 1918, that is to say, almost three 


years after the execution of the agreement 
under consideration, Jagdeo Singh ds 
from. Mathura Kurmia sum, of Hs, 5,522, 


‘principal, and Rs. 1,314, interest, totalling 7 
- Rs. 6,836 which, according to this receipt, 


was owing to Babn Jagdeo Singh under 
the sale-deed. It is argued that having 
regard to what is stated-in this receipt the 


` Court ought to come tothe conélusion that ` 


the transaction between the parties was one 
of sale and that this document is proof that 
portion of the purchase-money' was paid 

Page of 47 M.—[Ed.] era 
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some three years after the sale-deed was 
executed. m i 

` Jagdeo Singh was in the witness-box and 
this document was not put to him nor again 
was it put to Mathura Kurmi who also gave 
evidence in the case. It is, therefore, not pos- 


. Sible to arrive at any accurate conclusion as 


to the reasons why this money was paid and 
why this document of receipt was executed 


‘in this particular form. However, we have 


to refer back to the sale-deed Ex. A executed 
on the 22nd cf May, 1915. The various 


` . items which goto make up the considera- 


tion of Rs,15;000 are set out in detail in this 
document, and Item Nc. 5 shows that a sum 
of Rs. 5,500 was left -with Mathura Kurmi 
for’ paymeat to Ram Kishen and others, 
persons to whom Babu Jagdeo Singh was 
indebted under a deed of simple mortgage 
executed by himself and his brother on’ the 


. 8lst January, 1912. This sum of Rs. 5,500 


xoc 


was supposed to represent the half share 
of this debt owing by Jagdeo Bingh. 
“The deed of sale sets out that, 

“should the creditor aforesaid not take 
the’ money or if for some reason the said 
amount be not deposited in the Court, the 


--vendee (that is Mathura Kurmi) should pay 


the amount assigned to him, the executant, 
personally or by money-order." 

The receipt Ex. G does recite that after 
the éxecution,of the document of the 22nd 
May, 1915, Mathura Kurmi offered the 


` > moneytoTRam Kishen and the other credi- 


tors who refused to receive it and the 


' consequence, therefore, was that this sum 


remained with Mathura up to the 10th- 


‘of March, 1918, when, in pursuance of the 
arrangement set out in the document of 


‘the 22nd May, 1915, he handed it over with 


interest to Jagdeo Singh. .There can be no 
doubt that under the contract Jagdeo Singh 
was entitled to claim this sum from Mathura 
Kurdi in case it was not received by the 


creditors, Ram Kishen and others, and the’ 


fact that interest was paid- by Mathura 
Kurmi on this sum of Rs. 5,500 odd may 


be explained on the ground that Mathura 
“was in possession of the property in dispute | 
from the 22nd of May, 1915, in lieu of inter- 


est. Consequently, if.he held back this 


. gum of Rs. 5,500 he would be liable under 


the contract to hand this money over to 


' Jagdeo Singh and Jagdeo Singh would be 


entitled to interest inasmuch as Mathura 


-was in possession and getting. interest 
.on money which he had not advanced. 


. Ib is v» be regretted that the parties 
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were not ealled upon to explain this trans- 
action, and in the circumstances, I think 


it better to ignore it altogether, 
For the reasons I have given, I have 


“coms to the conclusion that the decision 


of the Subordinate Judge is correct and 
should not be disturbed here in appeal. 


-I would, therefore, dismiss this appeal with 


costs. : 

Sulaiman, J.—The question whether 
a, particular transaction was a mortgage 
by conditional sale or a sale with an inde- 
pendent agreement for re-purchase is often 
one of considerable difficulty. For trans- 
fers not governed by the Transfer of Proper- . 
ty Act, the main question for enquiry used 
to be the trueintention of the parties, that 
is to say, whether they intended it to bea 
sale or.a mortgage. Oral evidence of inten- 
tion was, of course, not admissible for the 


‘purpose of construing the deed or ascertain- 


ing the ‘intention of the parties, ‘as it was 
excluded by s.92 of the Indian Evidence 
Act. The case had .to be decided on a 
consideration of the contents of the docu- 
ment with such extrinsic evidence of 
surrounding circumstances as might be 
required to show in what manner the langu- 


_ageof the document was related to existing 


facts. Balkishen Das.v. Legge (3). The 
easesof Situl Purshad v. Luchmi Purshad ` 
(4) and Bhagwan Sahai v. Bhagwan Din (5) 
had been decided on the same principle. 


“As observed by their Lordships of the 
- Privy Council in Jhanda Singh v. Wahid- 


ud-din (6) it was not disputed that the test 
in'sucli cases was the intention of the parties 


_to the instrument. 


“That intention, however, must be gather- 
ed from the language of the documents 
themselves viewed in the light of the 
surrounding circumstances.” 

Even in a case of adeed governed by the 
Transfer of Property Act,their Lordships dis- 
posed of the case with no reference to any 
oral evidence other than that of surrounding , 


‘circumstances such as was clearly required 


to show in what manner the language of the 
document was related to the existing facts. 


-Narasingerji Gyanagerji v; Panuganti. Par- 


(E) 100.30; 10 I. A. 129; 130. L. R. 382; 4 Sar. P. 
C. J.470; 7Ind. Jur. 549; 5 Ind. Dee. (w.s.) 91 


(P. 0): 
(5) 12 A. 387; 17 I. A 95; 5 Sar. P. C. J. 557; 6 Ind, 


' Dec. (N. 8.) 992 (P. C. 


(6).36 Ind Cas. 38; 38 A. 570; 43 I. A. 284: 31M. L, 
J.750; 21 O. W. N. 66; 20 M, L. T.529; 14 A. L. J 
1189; (1916) 2 M. W. N. 570; 19 Bom. L. R. 1: 
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thasaradhi Rayanim Garu (2). Undoubtedly, 
‘therefore, the real intention is the primary 
question.. > ; 

The Transfer of Property Act of 1882 has, 


however, codified the law and defined . 


what a mortgage by conditional sale is. 


That definition is both exhaustive and con-' 
clusive. A transaction cannot amount to 


a mortgage by conditional: sale unléss it 


‘fulfils the conditionsofs. 58 (c). Nor can 


a transaction be nota mortgage by condi- 
tional sale if it comes within that section. 
The ascertainment of the true intention 
used to be a matter of considerable difficul- 
ty. The Legislature has come to the rescue 
ofthe Courts and laid down certain con- 
ditions which, if fulfiled, would make the 
salea mortgage. If the mortgagor ostensibly 


‘sells the mortgaged property on condition 
(a) that on default of payment of the mort- . 


gage-money on certain date the sale shall 
become absolute or (b) that on such pay- 
ment being made the sale shall . become 


void or (c) that on such payment being. 


made the buyer shall transfer the property 
to the seller, the transaction, though in the 


, garb of a sale, is, in the eye of the law, a 


mortgage by, conditional sale. Sales with 
an independent covenant for’ re-purchase 


l - have a resemblance to the third class of 


ostensible sales mentioned above. The 
section provides that where a mortgagor 


-has ostensibly sold his property on condi- 


tion that on payment of the mortgage- 
money the buyer shall transfer the proper- 
ty to the seller, the transaction is a mort- 
gage by conditional sale.. I take it that 
this would’ be so even though the language 
of the document itself does not use the 
words ‘mortgagor,’ ‘mortgaged property’ or 
‘mortgage-money.’ The conveyance may 
ostensibly be a deed of sale, that is to say, 
with all the phraseology employed in draft- 
ing sale-deeds, but if that sale isin reality 


' subject to a condition ‘of a re-transfer on 


payment of the amount the law eae it 
If it 
"were necessary that the- document itself 
should contain the words that it was .a 
mortgage, in many cases the transaction 
would notlook an ostensible sale, In my 
opinion the presence.in the deed of such 
words asliterally imply a mortgage is not 
absolutely necessary. The cardinal point 
is whether the sale is subject toa 
of re-purchase on payment. : 
- It seems to me that if a document is in the 
“form of an ordinary. conveyance usually 
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found in India and executed by the trans- 
.feror only, and it 
. for re-purchase on payment of the considera- 
‘tion, the transaction would come exactly 
within the definition of a 
conditional sale. In such cases [ would 
have the utmost difficulty in trying to take 
it out of the scopeofs.58, Such was. the 
case in Mohindra Man Singh. v. Maharaj 
Singh (7). It is true that a somewhat 
similar case arose in Bishambhar Nath v. 


Muhammad Ubaid Ullah Khan (8, where a ' 


‘different view was taken. But apparently 
the learned Judgeswho decided that case 
were considerably influenced . by the cir- 


cumstances that the deed which was of 1886. 


was being attacked after a long period of 
years. The learned Judges strongly relied 
on the Full Bench case 
Mudaliar v. Vythilinga Mudaliar (9). 
in. this Full Bench ‘case there were two 
Separate documents. f f 


In the present case we have 
documents of the same date. 
to determine whether the sale wag sub- 
„ject to the condition. entered. in ‘the 
agreement one testto apply is whether the 
-two documents were part and parcel of the 


In order 


mutually independent. If the two Were 
separate transactions altogether the gale. 


eould not possibly be said to have been- 


subject to any condition for re-pur ; 
As remarked: by their Lordships of ie 
- Privy Council in Jhanda Singh v. Wahid- 
ud-din (8): : MW 

- “If no such agreement: was made before 
“the deed of sale was executed and the latter 
deed was an after-thought, only suggest- 


“ing itself after. the sale deed , had been 


executed and delivered, it would not suffice 
-The execution of the deed of sale and of 
the contract of re-purchase would then form 
two separate and independent transactieng 
not two.connected and interdependent parts 
of one and the same transaction,” | 

It is only when the two are one and 
the same transaction that the sale could 
be conditional. -Logically speaking, the 
converse of the proposition 4 
the passage quoted above may not neces- 


7) 70 Ind. Cas. 132; A. I. R. 1928 All, 48: 72; 

20A. L. J, 810. ER d 

- (8) 77 Ind 

QL AL. J. 503 
50 Ind.-Cas 205; 49 M. 

Ww. 63; (1919) M, W. ‘ 393; 25 M. 1. T. 332, i 


EN 


two separate 


contains a ‘covenant ` 


mortgage «by , 


of Muthuvely 
Bat . 


- Same transaction, or whether, they were . 


laid down in ` 


Cas. 572; A.I. R. 1923 All, 586; 45 A. 581; ` 
; 407: 36 M. L. J. 385; 9 L, 


518. 7 
| sarily betrue. The Full Bench of the 
Madras High Court in Muthuvelu Mudaliar 
v. Vythilinga Mudaliar (9) held that their 
Lordships did not mean to lay down that 


if there was & single settlement and the’ 


two documents were connected and in- 
terdependent, itnecegsarilyled to the infer- 
ence that there was a mortgage and not 
a sale... The Bench thought that all that 
was said was that an essential requisite for 
construing such documents asa mortgage 
was that they should: be dependent upon a 
“ single arrangement, and not that such à 
test was aconolusive criterion of the trans- 
fer transaction being a mortgage. The 
question referred to the Full Bench was 


whether in oneand the same transaction . 


` land was, sold absolutely but that a right 
^^ of re-purchase was to be exercised before a 
` certain date, the transaction necessarily 
became, by virtue of 6.58 of the Trans- 
fer of: Property Act, a mortgage by condi- 
“ tional sale, whatever the intention of the 
parties might have been. r 
- answered this question in the negative. 
; It may perhaps be possible to conceive of 
a rürecasein which the sale and the agree- 
` ment to re transfer, though part and parcel 
' of the same transaction, are yet independ- 
ent in the sensè that the sale is not ‘subject 
'to that condition and that the parties 
intend that the transaction should remain 
a sale and not a mortgage. Without defi- 
nitely saying that such a thing is possi- 
ble. I am prepared to assume. that it is 
so and thatthe singleness of the transac- 
tion, though a strong: test, 1s yet notan 
absolutely conclusive test that the trans- 
action was a mortgage, and that in spite 
of the single transaction it may never- 
theless beshown that the intention of the 
ies was otherwise. 
ae the circumstances that thesale by the 
transferor and the agreement by . the 
transferee are both part and parcel of the 
same transaction would undoubtedly justify 
the inference that she sale was subject to the 
ition of re-purchase. 
eoe cases peloto their Lordships ofthe 
Privy Council, except thə Madras one, 
were cases of deeds not governed by the 
‘Transfer of Property Act. In  Situl 
‘Parshad's case (4), though the docu- 
ments were of the same date, full price 
. had been paid. In Bhagwan’ Sahai's 
‘ease (5) the suit was brought more. than 
fifty years after when the burden lay heavi- 
. Jy onthe person alleging that the transac. 
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‘appeared to be. 


“was dated the 


The Full Bench | 


In most cases, how- - 


“would be reciprocal consideration. 
-other hand, if theagreement were either 


ly refuses to abide by it. 


[104 I. C. 1927] 

tion was not what, on the face of it, if 
On the other hand, in 
the case of Ram Saran Lal v. Amirta Kuar 
(10) and Bal Kishen Das v. Legge (3) though 
there were.separate documents of the 
same date, transáctions were held to be 


mortgages. Jhanda Singh's case (6) 
requires special consideration. The deed 
‘of conveyance was dated the 29th of 


August, 1852. The deed of agreement 
5th of September, 1852. 
Under the lawas it then stood, ` registra- 
tion was not at all necessary and title 


passed with the execution of the first docu- 


,ment. Next year, namely, in May, 1853, 
'the two documents were presented for re- 


gistration separately by the executants on 
the 18th and the 19th, They, however, were 
entered in the register by the Sub-Regis- 
trar on the, same date. The transac- 
tion was being challenged more than 50 
years after these documents when the 
parties thereto and the witnesses had all 
died. Their Lordships held that the burden 
to show that the second deed was not an 
afterthought but a part aud parcel of. 
the same transaction as the first, had not 


been discharged. When ‘sitting on the 


"Full Bench, which had heard this case 
before the appeal to their Lordships of the 
Privy Council, Richards, C. J., remarked 
[Jhanda Singh v. Wahid ud-din (11)] that 
there could be no doubt that if the two 


~deeds were of even date, an almost irresisti- 
"ble presumption. would arise in favour of 


the transaction being a mortgage. The 
identity of the date, however, is by no 
means absolutely conclusive as is clearly 
shown by the remarks of their Lordships 
of the Privy Council in the same case, 
Jhanda Singh v. Wahid-ud-din (6). 

If the conveyance aod the agreement 
were interdependent it is obviousthat there 
On the 


an after-thought or at any rate -whully 
gratuitous, it may be difficult to see how 
it will become specifically enforcible in 
a Oourtof Law, if the vendee subsequent- 
A merely volun- 
tary promise to recovey without any cor. 
responding consideration would be void 
asa contract. In such eases, therefore, it 
is necessary to consider. whether where a 
conveyance and an agreement are part 


ia 3 X. 362; A..W. N. (1881) 39; 2 Ind. Dec, (x. 8.) 
(1!) 9 Ind. Cas, 1013; 33 A. 585; 8 A. L. J. 389, 
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and parcel of the same transaction the 
transferor was really content.to have a 


mere voluntary and gratuitous ‘promise’ 


from the transferee, which he could ‘enfo:ce 
against the transféree’s will, or whether he 
intended to convey the property subject to 
the condition. of ré transfer, in-which case 
there would be-consideration passing from 
either party. l DM 


Coming to the facts of this case, there 
are -several circumstances which point to 
', the sale. being subject to the condition of 
re-purchase, Itis true that. none of these 
by itself may be cdnelusive, ‘but. the cumu- 
lative effect of all ‘these circumstances is 
‘undoubtedly in favour of the respond- 
ents. v l 


The &alé.deed, the deed of relinquish- 


meht ahd the agreement were all executed, 


on the same date, namely, on the 22nd of 


May, 1915. They weré faired-out by the 


‘same ‘scribe Kalapnath. They were attest- 
ed by the same attesting witnesses and 
at the same place. It is clear from the 
evidence that they were completed at one 


and thé same sitting. They wére presented. 


' for régistration on thesame date, namely, 
.ihe 14th of June, 1915, dnd presented one 
after the other. The stamp of the ‘sale- 
deed was purchased. by the ‘transferor, 
Ordinarily speaking, the duty is payable 
by the mortgagor or the vendee, and not 
- the vendor. The-property transferred con- 
sisted of sir plots to -a very large extent. 
Tt is reasonable to believe that the trang- 
_feree, would, try to make sure that: the 
' télinquishment must, therefore, have been 
a part and parcel of the contract of sale 
and the consideration paid must have 
been in respect of both the conveyance 
. and the -relinquishment: And yet this 
one transaction ‘was evidenced by two 
separate. documents. Is it not more 
likely that the agreement evidenced bya 
third document was also a partand parcel 
‘of the same transaction? Had the agree- 
ment been entirely gratuitous: and volun. 
tary and made out-of mere grace, there 
was no necessity to complete the document 
simultaneously with the other deeds. It 
‘could have been ‘executed and registered 


latér on.. Even prior to this: transaction . 
thére was a relation of adebtor and credi- 


tor. existing between the parties. Although 
the plaíintitfs havé not given any convine: 
ing evidence to show that thé real value 
of the property. was much morethen that 
of the emount paid as  ccnsideration, 


S 


fa 


MATAORA BUBU V. Jacdto stian, 


` per annum from the property sold-or 


i 
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there is also no conclusive evidence on 
behalf of the defendant that full price 
was in faet paid. Various previous transac- 
' tions, e g., the’ mortgage oz 1924 in favour 
of the defendant himself and the earlier |. 
sale-deed of 1900by which this property was 
acquired by the vendors undoubtedly show 
that the rates of purchase prevailing in this 
locality are enormously high. © ` : 
. The sale-deed contains an express pro-'. 
vision that ` ` ME. T auth, ca 
- “Tf ‘the executant or hisheirs put-forth - 
.8' claim as regards the sir or: khudkasht or 
'ex-proprietary land..:...or there be any 
obstruction or defect in the vendee's pos- 
gession.or enjoyment of the produce then 
he or his heirs: may, duly recover the 
entire amount of consideration or to the 
extent of the loss together with costs and 
interest at the rate of four annas per rupee 
other 
property of the executant.” '; Durs 
There was thus not’ only a warranty: 
of title, but a right was ‘given to the : 
` vendee to recover the-consideration money ` 
vifthere was any obstruction in the delivery 
of possession. The agreement also express- 
.ly provided that if possession of the sir 
cultivation was not givén then the trans- 
feror would lave no right'to have the 
. property. reconveyed to him. Another signifi- ' 
eant provision is that the transferee was- 
 Becured in his possession for at least a 
period of seven years, which meant a certain 
“investment.fora definite time; and after 
the expiry of that period the transferor 
and his ‘heirs had an unlimited time to 
get the property re-conveyed. Ordinàárily 


. fora mere covenant for re-purchüse there: 


is atime limit in which thé option is to 
be exercised.. But here the time appar- 
‘ently was nòt of the essence of the ‘contract. 
If it were not à mortgage in which case the 
sixty years’ limitation would apply, the 
transferee and his heirs would be able to 


. come at any time in future and ask that the: 


property be restored to them. This; would, 
bean intolerable burdén on the vendee and. 
-his heirs; As to the case of Jhanda Singh 
v. Wahid ud ‘din (6) the agreement is quoted 
at length in the judgment ofthe learned 
Chief Justice reported as Jhanda Singh v. 
Wahid ud din (11). Although some parts 
of it were somewhat self-contradictory and 
. the time fixed was "after the lapse of nine- 
:to.ten years" there was a further clear pro- 


x 


. vision that; 


ma 


“Tt hey? be not ready to purchase the 


i ‘property and to pay the purchase-money ^ 
- within the aforesaid time, they shall have 
... no.claàim to the aforesaid property after 
> the expiry of the period of ten years. 
In, the present case there is no such 
limitation. The time for repayment is not 
.of the essence of the contract, which circum- 
Stance was prominently relied upon by their 
- Lordships: of the Privy Council in the case 
- of: .Narasingerji Gyanagerji v. Panuganti 
_Parthasaradhi 'Rayanim Garu (2). 

'The reason for adopting & cumbersome 
method instead of drawing up a mortgage- 
deed might very well have been the desire 
to have a separate deed of relinquishment 
of the ex-proprietary rights executed and 
to have a separate deed of agreement con- 
ditional on the relinquishment of those 
rights. As the property transferred con- 
sisted of nearly 119 bighas of sir plots out 
of a: total of 297 bighas, the anxiety of the 
vendee to make sure thet he would obtain 
- actual possession of the cultivatory holdings 
. is intelligible. The payment to Jagdeo 
` Singh of the balance of the consideration 
which had been left in the hands of the 
- traheferee for payment toa prior creditor 
‘as evidenced by the recéipt, dated the 10th 
of March, 1918, can be easily explained by 
, the. circumstance that the transferee was to 
remain in posgession of the property and 
appropriate the profits and there was tó be 
no account taking at the.time of the re- 
conveyance. The amount had, therefore, to 
"be kept intact and a convenient way for 
“doing that was to pay back the ‘balance to 
Jagdeo Singh himself rather than enter 


into.a complicated calculation of the actual 


proportionate profits, 
Having regard to. these ` circumstances 
I have no doubt in my mind that the sale 
was subjectto thecondition of re-conveyance 
`. on payment of the entire consideration and 
that i$ fell within the definition of mortgage 
py conditional sale as given in s. 58 (c) of 
the Transfer of Property Act. 
: By the Court.—The order of the Oourt 
' ja that the appeal be dismissed with costs. 
AN, A, A AERE dismissed. 


i Hin Aa babs v. GOFAL BARAN TT SINGH, 


[104 1.0, 1927] 
PATNA HIGH COURT. 

. Sgconp. CIVIL APPEAL No. 1311 oF 1924. 
. June 16, 1927. 

Present: [—Mr. J ustice Allanson and Mr. 
Justice Sen. 

Rai BRINDRABAN PRASAD— PLAINTIFF 
_ —AEPPELLANT 
versus 


Carrain MAHARAJ KUMAR GOPAL 


"SARAN NARAYAN SINGH—DEFENDANT— 


. RESPONDENT. 

Bengal Tenancy Act (VIII of 1885 ) s. 108-B— 
‘Presumption, how far applicable to non-agricultural 
lands—Dispute as to possession—Evidence on both sides 
unreliable—Presumption of possession from title, 
weight of—Hvidence—Revenue survey and cadastral 
maps, comparative value of.: ; 

Although the presumption under s.103-B is not 
strictly applicable to non-agricultural land to the 
extent to which it is applicable to agricultural 
‘land, still an entry in the Record of Rights raises 
some presumption with regard tothe correctness of 
the facts recorded in it. [p. 515, col. 2.] 

- lf a person asserts that he has exercised acts of 


ownership and adduces evidence in. support thereof’ ` 


and this evidence is 'disbelieved by the Court he 
cannot turn round and rely only upon the presump- 
od men in his favour from the Revenue Records. 
Rakhal Chandra Ghose v. Durga Das Samanta (3), 
relied upon. 

The ordinary presumption that possession goes 
with title cannot be of any avail in the presence of 


. clear eviderice to the contrary. [ibid.] 


In estimating the weight due to the evidenceon both 
sides where there is astrong evidence of possession 
on one side opposed to evidence apparently : strong 
also on the other this presumption may in the 


peculiar circumstances of the case be regarded, but. 


where the evidence of witnesses on both sides is 
equally unworthy of reliance no such presumption 
can be made. [p. 516, col. 1.] 

The revénue survey map.is no doubt evidence of 
title and possession but where there isno satisfac- 
tory direct evidence of acts of possession on the 


part of either of the parties the evidence of posses- ` 


sion of the cadastral survey entry must prevail until 
it is rebutted. [ibid] 


Mazhrul Ekbal v. Gopal Lal Ray (7), followed. > 


LI 


Appeal from a decision of the District . 


Judge, Gaya, dated the 23rd June, 1924, 
reversing that of the Munsif, Gaya, dated 
the 28th November, 1923. 

Meser&. S. M. Mutlick, S. Dayal and B. K, 


- Prasad, for the Appellant. . 
Messrs, S. N. Rai, D. L, Nandkeolyar, 


for the Respondent. 


JUDGMEN T. 

Sen, J.—This appeal arises out of a suit 
instituted by the appellant for confirma- 
tion of possession or, in the alternative, 
for recovery of possession of 30 bighas of 
land which according to his case formed 
part of his own village Kahudag, although 


recorded in the cadastral survey. ag part, 


MILO, 1927) BRINDRABAN PRASAD “Wi G0PÀL SARAN NARAYAN BiNGH, - 
"of the. defendant-respondent’s ' village 


Samia. | | e | . 

The learned Munsif decreed the suit. 
On appeal the learned District Judge has 
reversed the decision of the léarned Munsif. 
Tne reasoning on which the learned 
Munsif proceeded is as follows :—First, it 
being the case of both parties that the 
lands are jungle lands he holds: that pos- 
Session must go with title. He observes, 
however, that both the parties have exa- 
mined , witnesses to prove that each of 
them appropriated the trees of the jungle. 
: He declares the witnesses on both sides to 
be unsatisfactory being creatures of either 
ofthetwo parties. ¿In the situation thus 
caused he concludes that it being jungle 
land possession must be.presumed with the 
rightfulowner. Next he proceeds to con- 
sider the question as to whether the lands 
appertained to Mauza Kahudag or Mauza 
Bamia. A Commissioner: was appointed in 


i 
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entry with regard to agricultural land, doc? | 
not raise a‘presumption im favour of it 


E accuracy. It has been held that although, 


strictly speaking, the presumption uhuer 


.8. 103:B is not applicable to non agrigul-, 


tural, land to the extent to which itis ap- 


. plicable to.. agricultural land. still such 


the suit to compare and relay the revenue ' 


survey map and.the cadastral survey map. 


His report showed that according sto the . 
revenue ‘survey.map the lands in suit ap-. 


pertained to the appellant's Mauza Kahu- 


dag, Accepting the report of the Commis-: 


sioner and the evidence of the amin, the 
learned Munsif come to the conclusion that 


the disputed lands appertain to Mauza. 
Kahudag. Hence, on the principle above- 


mentioned he finds possession in favour of 
-the appellant., “= > 


° 


The argument in this Court has proceed- 


„ed somewhat om the same lines as the 
: reasoning adopted in the judgment of the 
learned Munsif. It is urged by the learned 
Advocate appearing.for the appellant that 
the disputed land being jungle land -can- 
not admit of possession and that, there- 


fore, the cadastral survey: entry which. 
would ordinarily be. presumptive evidence: 


ofaetual possession is-of no avail in this 
case; that the evidence of possession adduc- 
ed by both sides being unsatisfactory, the 
report of the Commissioner to the effect 
that the lands fall within Mauza Kahudag 
according to the revenué survey map should 
have been accepted, and the judgment and 


decree of the learned Munsif should have . 


been upheld by 
‘low. | i 


the Court of Appeal, be- 


Several matters fall to be considered in ` 


-connection with these contentions, It is 
not quite accurate to say that just because 


.the lands are described as jungle lands the 
entry in the Record of Rights, not being an 


——1—8 


N 
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` question. ; 
exercised acts of ownership and adduces 


entry raises some presumption with regard 
to the fact recorded in it. - [Sasi Kanta 
Acharjya v. Sandhya Mony Dassya 
(D Chand Mia Munshi. v. Tukamia (2)]. 
Moreover, in waste as well as jungle lands ` 
possession . may be exercised, by grazing 
cattle, putting 
fences; and the like.; In this case, evidence 
was adduced on both sides and an endea- . 
vour was made to prove by means of 
witnesses actual possession of the lands in 
If;the plaintiff asserts that he 


evidence in support thereof which is dis- | 
believed by the Court he cannot turn. 


round and rely only.upon the presumption . - 
. raised in his favour by the revenue survey . 


map [Rakhal Chandra Ghose v. Durga Das 


Samanta (3)]. This is just what the plaint- | . 
“iff-appellant is endeavouring to do in the. 


present-case. It must be remembered that 
the revenue survey map isonly evidence - 


‘of the state of affairs at the time when the 


map was made, that is at.a period about . 
70 years prior to the institution of the 
suit out of which this appeal arises, As 
against that, we have on the side of.the: 
defendant respondent the cadastral suryey 
map which must be taken to speak of the. 


period when the cadastral survey took place - - 


thatis about*the year 1915 or 1916. Re~ : 
liance has been placed by the appellant 
on the ruling in Mirza Shamsher Bahadur v, 
Munshi Kunj Behari Lal (4). ‘This case is 
ofnoassistance to the appellant. There 
have been aseries of. decisions. beginning 


"with the decision of the Privy Qouncil in 


the case of Kunjeet Ram Panday.v. Gobur- 
dhun Ram Panday (5) which lay down that 
the ordinary. vresumption. is that posses- 
sion goes with title but the presumption 
cannot be of any avail in the presence of 
clear evidence to. the contrary. Where 


SO 8 Ind Cas.4; 26 O4 W.-N. 483; 34 0, Lid - 
f: d ee 
(2) 80 Ind.'Cas. 805; 28 0, W_N, 516; A, L R. 1924 
Cal. 667. MOM : ; 
(3) 67 Ind. Cas. 678; 96 C, W. N. 724 at p. 126; A, > 
(4) 12 O. W. N. 273; 3 M. L-T, 212; 7 Q. L J, 414, 
(B) 20 WR. 25 (P.O). ^ C m i 


up''boundary marks. or' 


516 ` 
there is strong endent of possession on 
the part of the respondent opposed to evi- 
dence apparently strong also on thé part 
of the appellant their Lordships have 
.. thought thatin estimating the weight due 

“to thé evidence on both sides the presump- 
tion may,in the peculiar ' circumstances of 
the case, be regarded but where the evi- 
dence of witnessess on both sides is equal- 
ly ‘unworthy of reliance no such presump- 
tion can be made. In support of this pro- 
- position reference may be made to Lala 
Singh v. Latif Hossein (6). 


The question, therefore, upon which the 
determination. of this.a&ppeal depends is 
whether the revenue survey map is to 
prevail; or the cadastral survey entries and 
map are to prevail. The learned District 
Judge.-has proceeded on the following 
grounds :— 

"First, the Commissioner appointed to 
relay the maps did 
. fixed point, The Munsif also bad noticed 

thia -mistake but-he was inclined to over- 
look it in consideration of the fact that the 


Oommissioner had taken ‘as his starting ~. 


“point the. meeting point of the grand trunk- 
- roid which in. all probability ' had not 
undergone any: “change of position, Becond- 
ly, the revenué survey map is no doubt 
eviderice of title'and possession but where 
there is no satisfactory direct evidence of 
cts of possession on:the part of either of 
the ‘parties the evidence of possession of 


the cadastral survey’ entry must prevail 


until ib is rebutted. In thiscase there is 


"further évidence in the shape of Ex. A 


which is a memorandum of a local enquiry. 
ina boundary dispute éase held on the 26th’ 
January, 1915, by an -Assistant Settlement 
Officer. ' On the basis: of the recommenda- 
tion contained in that mémorandum 
the yespondent was recorded in the map 


: as in actual possession of the disptited . 


land. 


Thirdly, there is nothing to show actual ` 


possession of .the plaintiff appellant within 
12.year8 ora longer period of the suit, No 
stronger grounds than these can be ima- 
gined for the decision which was arrived 
“at by,the Court below. Either of the two 
. last-meéntioned ’ grounds i is enough to 'dis- 
pose of this appeal. '. The second of the 
grounds above- mentioned i is- well- supported 
"py a ruling’ ofthis Court Mazharul Ekbal v. 


(6) 28 Ind, Ons, 417 pAUGLI, 480, 


MA Baka v. MAUNG SHWE HPAN. 


not start from any. 
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Gopal Lal Ray (1) which is exactly i in point . 
in this case. 
This appeal must be dismissed with costs. 
, Allanson, J.—1 agree. 
BK P. “Amp eal dismissed.. 


(7) 81 Ind. Cas.488; (1924) Pal. 213; A. I. R. 1924 
Pat, 719. 


RANGOON HIGH COURT. 
First CIVIL APPEAL No. 132 or 1923. 
June 1, 1927. 

. Present:— Justice, Sir Ben'amin Herbert 

Heald, Kr., and Mr. Justice Ohari. 
MA PAING—APPELLANT 
: versus 
MAUNG SHWE HPAN AND OTHERS— 


RESPONDENTS. 

Burmese Buddhist Law— Husband, and wife—Pro- 
perty of marriage—lnterests of husband and wife, 
nature of—Husband’s interest, whether saleable pro- 
perty—OCreditor's right to execute decree due whole 
pros ara Procedure Code (Act 

0. 
During the subsistence of a Burmese Buddhist . 
marriage, the separate interests of the parties to the 
marriage in the property of the mariiage are not 
only impartible but are also indeterminate and in- 
determinable,since they can be determined only on 
divorce or on the dedth of one party, and the 
interest of eithér party, whether at death or divorce, 
is not an interest, in any particular item of property 
but is an interest on the estate -as a whole, inclua- 


ing liabilities as well as assets, and such interests ' 
are not, consequently, saleable property within the 


meaning of §. 60 of the Code of Civil Procedure, Lp. 
517, cols. 1 & 2.] 


Ma Paing v. Maung Shwe, 1) applied. 


The sale of the husband’s interest in such pro- 
perty during the continuance of the marriage in 
execution of a decree against the husband is, there- 
fore, no sale and confers no title on the purchaser, 
but it'is open tothe decree-holder to proceed ‘to 
execute his decree against, the whole property includ- 
ing the wife's interest. LP. 517, col. 2.) 


Mr. P. B. Sen, for the Appellant. 
Mr. Dhar, for the Respondents. 


JUDGMENT.—Po Kaing and the pre- . . 


sent appellant.Ma Paing are husband and 
wife. Po.Kaing managed the family busi- 
ness and incurred very heavy debts. A 
number of.creditors sued Po Kaing with- 
out joining Ma Paing.as a defendant and 
obtained decrees against Po Kaing alone.. 
In execution, certain properties of thie 
marriage between Po Kaing and Ma Paing 
were attached. Ma Paing applied for re- 
. movalofthe. attachment to the extent of 
“her interest in them, The. Executing Court 
found that.Ma Paing, as Po Kaing's wife, 


H 


V of 1908), © 


“ai 0, 1987) 


properties of the marriage, aud released her 
interest, whatever it might be, from the 
attachment. The properties, less Ma Paing's 
supposed interest, were sold and respond: 
ents were the purchasers. Respondents 
were put into possession of the properties. 


Ma Paing sued respondents for a deolara- 


tion that herinterest in the properties is a 
one*halfshareand for possession of thatishare. 


Sr) 


. The trial’ Court dismissed her suit. ` 
She appealed to. this Courtand there was 


- preference to a Full Bench on the question 
"whether the interest of a Burmesé Buddhist 
husband and wife are partible.while the 


marriage subsists; and whether a decree 


against a Burmese Buddhist husband “can 
. be executed against the whole of the proper- 
ty of the marriage or only against the hus- . 
band's interest or supposed intérest in that .. 
. property. i T aes zs 
“The Full Bench* decided that the proper- 


ty of the marriage of a Burmese Buddhist 
husband and wife is not partible so long 
as the marriage subsists, and that where 
the husband manages the business of the 
family, a decree against the husband can 


: Pe executed against the whole of the -pro- 


perty of the marriage, including the wife's 


' interest in such property. - e x 
: We have now to, apply those findings to | 


the facts of the present case. It is clear that 


“ What was actually sold to the respondents 
- was the husband's, supposed interest in the 
. property. Appellant's claim is that her 

^ interest, which was not sold, was one-lialf 

. Md that she is entitled to partition of the 


^ 


property and possession of her half share. 


The Full Bench has held that the. interests. 


of a Burmese Buddhist husband and: wife 
are impartible. so long as the marriage 
‘subsists and, therefore, it is clear’ that 
appéllant’s suit, in so far as it is a suit for 
‘partition, must be dismissed. 

* Further, it would seem ‘that during the 
subsistence ofa Burmese Buddhist marriage, 
the separate interests of the parties to the 


marriage in the property of the marriage. 
: dre not only impartible but- are also in- 


‘determinate and indeterminable, since they 


- éan be determined only on divorce or on 


the death of one party. The shares taken by 
the parties on divorce vary according 
as the divorce is by consent or is a 
divorce for serious misconduct on the 
part of one of the parties; and the 


: jnterest ofeither party; whether at death 





~ JBinee reported as 103 Tnd. Cas. 968—[Ed.] 


“Ma PAING Y. MAONG SEWN HPAN,. 
had an interest in. the properties as being 


“gencies, which 


: Bl? 


y divorce, is not an interest in any particu” 


lar item of property but is an interest in 


the estate as a whole, including liabilities 
as well as assets, 80 that,if the liabilities 


‘equal or exceed the. assete;. the interest may 
be nil or even a minus quantity. ` 
~ The question seems to arise whether or 


not such an’ impartible and indeterminate 


interest, which is an interest not in particu- 


lar properties but in.an' estate as it may ` 
exist on the happening of certain contin- 
is not certain ‘but varies 
according to certain ‘gontingencies, and 
which in certain cases may.be valueless, is 
saleable property belonging: to the judg- 
ment-debtor, or over which, or the protits of 


Which; Ke has a disposing power which lie 


may exercise for his own benefit. 


The present case shows the inconvenience 


of Holding that such an interest is saleable, 
and I would hold that such an interest is 


“pot saleable property within. the meaning 
Of s. 00 of the Code of Ciyil Procedure, ' ^ 

:“T have already said that appellant is, in 
“my dpinion, not ettitled to partition and 


possession" of her share of the properties in 
suit and she is certainly not ‘entitled to tlie 


declaration, ‘which she ‘claims, that her 


intérest'in the properties is a` one-half 
share. Bat it seems clear that she has an 
interest in the properties, and I think that, 
in spite of the fact that we cannot give her 
the particular declaration which she claims, 


“we have power to give her such a declara- 


tion as the facts of the case ‘warrant. The . 
difficulty is' to decide on the form of the 
declaration to which she is entitled. ^ * 

< The position is that her husband's interest 
in the property, which interest Í hold to be 
unsaleable, has been sold to respondents, 
and that appellant has been left with an in- 


‘terest which in my view is equally unsale- 


able. The sale of the husband's unsaleable 


interest to respondentà was, in my opinion, 
'no sale and I think that the only declaration 
to which appellant can be held to be entitl- 
ed ‘isa declaration to that effect. The result 
of such a declaration, would be that the 
property asa whole, including the interests 
of both appellant and her husband PoKaing 


‘would still be liable to attachment and ‘sale 


in execution of ths decrees against Po 
Kaing. But, in view of ‘the fact -that the 
defect in, the sales to respondents was ‘due 


‘to appellant's unsustainable claim that ‘her 
„interest be excluded, I think that we should 


not be justified in giving appellant a declarà- 


_ tion that the sales were invalid without- prós ` 


toad 


n 
INA. 
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‘tecting the interests of the respondents. by 
directing appellant to givesecurity for thé 
payment to respondents of any amount by 


".which the prices realised. ona re sale mae 
“fall short of the #mounts which he paid for 


-theproperties. It is, of course, unlikely that 
. properties sold with a clear title will realise 


tee? than the same properties realised 
when 


sold with an interest reserved, but 
there is a possibility that they may realise 
lessand I do not think that respondents 
should run any risk of loss. ' 
_ lwould, therefore, direct that on appel- 
lants giving a bond signed by herself and 
‘two sureties, to be approved by this Court 


: on the report of the Bailiff of this Court or 


„of the District Oourt of Toungoo, for the 
payment tothe several respondents of any 
amount by which the price realised on the 


. re-sale of any particular property may, after 


-payment ofthe expenses of the sale, fall 
short of the price which may have ‘been 
paid for that property by the respondent 
who bought it,appellant shall be entitled 


“ toa decree declaring the sales to respondents 


,null and void. 


The proceeds of the re-sale or each 


‘particular : property, after payment of 
the expenses of: the sale will be used 
instance to .pay..to the 
.respondent who, bought that property the 
‘amount, if any, which he paid for it. Such 
"ofthe. respondents as were decree-holders 
„and were allowed to set-off the price against 
the amount oftheir decree will,of course, 
"receive no payment on this account. The 
balance of the salé proceeds, after payment 


. to such of the respondents as, under ‘this : 
order are entitled to .payment, will be. 


available for satisfaction of the decrees, | 
' < In view of the fact that this litigation has 
arisen out of appellant's claim to the 
exclusion of her interest from the attach- 
` ment and sale, appellant will pay the re- 
spondents' costs in all Courts in respect 
of this suit. ° X 
A. N. A. Decree modified. 


. . MADRAS HIGH COURT. | 
© BEcoND-OiviL APPEAL No. 1004 or 1924. 

: February 23, 1927. uml Xi 
Present:—Mr. Jusvice Madhavan Nair. 
LAKSHMIDEVAMMA—Desenpant— 

a s AFPELLANT. 

versus . 
POBHISETTI KRI5HTIAH-— Pi AINTIFR— 
^ RESPONDENT., | 

Evidence Act (I of -1872), s. $8—Depositions ‘of 


eg Re d LAKSHMIDEVAMMA V, POBHISETTI KRISHTIAH,. 


“on his side. 


[104 I. 0. 1927] 


witnesses in prior proceedings; admissibility ‘of, in . 


subsequent suit—Objection in second appeal—Hvidence 
adduced by consenti—Admissibility of evidence whe- 
ther can be impugned subsequently. 2 

Objections as to the admissibility of 
will.not, asa general rule, be entertained for the 


‘first time in second appeal. (p. 519, col. 2.] 


Depositions of witnesses in a prior case are ad- 
missible in evidence ina subsequent case between 
the parties, where the deponents have been ex- 


‘amined ‘as witnesses in the subsequent suit and 


the documents have been put to them and no objection 
to their admission has been raised by éither side. [p. 
519, col. 2.] E 

A party cannot object to the admissibility of 
documents filed by.himself and exhibited in evidence 
[p. 519, eol. 1.1 
Jainab Bibi Saheba v. Hyderally Sahib (B), relied 


on. 
< Appeal against a decree of the District 
. Court, Anantapur, in A. S. No. 27 of 1422, 


preferred against that of the Court of the 


‘District Munsif, Penukonda, in Q. S. No. 725 


of 1920. 


- Mr. K. S. Sankara Ayyar, for the Appel- ` 


lant. 


. Mr. K. Guruswami Chetty, for the Respond- 


ent. ' 

JUDGMEN T.—Thedefendant,a widow, 
is the appellant. The plaintiffs suit was 
to recover Rs. 1,281-4-0, the principal and 
interest due on à mortgage-deed, executed 
in his favour by her. She pleaded tbat 
the suit mortgage was nominal and brought 


.&bout. by fraud and undue influence, The. 
.other pleas raised in the case are not press- ` 
.ed before me. The first Court found that 
. the} mortgage was supported by, considera- 


tion to the: extent of Rs. 200; that .there 
was no fraud and undue influence and 
gave & decree to the plaintiff for that sum. 
Both sides appealed. The. learned District 


Judge decreed the plaintiff's suit as prayed ' 


for, rs é 

Now, the plea urged in the second ap- 
peal is limited to the liability for the 
rayment at Rs. 800 only, inasmuch as 
the memorandum of second appeal shows 


that the appellant submits to the decree 


so far as Rs. 200 is concerned, , The lower 
Appellate Court found on evidence that 
the promissory note is supported by full 
consideration. What is argued in second 
appeal is that in arriving at this conclu- 
sion, the Jearned District Judge has relied 
entirely upon inadmissible evidence and 


bas also thrown wrongly the burden of | 


proving want of consideration on the ap- 
pellant. 

. Exhibit A recites that Rs. 300 was paid 
to D. W. No. 5, Re. 400 to one Venkata- 
krishtayya, now deceased, and Rs. 100 to 


evidence 


| 


x 
F ^ 
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^O [IOLL O. 1087] Ganaeutipavantas o, Polatsptri KAJSRYIAM.. 
.O. Narasimhayya.. The balance of Rs. 200. 


. was paid to the defendant in cash before 
the Sub-Registrar,. In a suit brought by a 
reversioner against’. the: appellant as the 
-ist defendant and. the present plaintiff as 
the 4th defendant to set aside this aliena- 
tion, O 8. No. 30 of 1919, evidence was 
given by the present D. W. Nos, 1, 2, 4. and 
9 'regarding the payment of ‘Rs. 800. 
D.- No. 1 is the writer of Ex. 


A and D.. W. Nos; 2 and 4 are its attest-. 


ors. The evidence of these witnesses 
. given in the prior suit was filed in the 
present suit on behalf of the defendant- 
‘appellant as Exs, I, II, IIT, IV and the judg- 
ment in that suit was -filed as Ex. V. In the 
Appellate Court, the learned District Judge 
admitted two new documents Exs. B and 
O, .as he thought that in the interest of 
justice it was necessary that they should 
be admitted. Exhibit B is the copy of the 
‘deposition given by the deceased Venkata- 
krishtaya in O. S. No. 30 of 1919. It will 
be remembered that he was the person to 
whom Rs.400 was given by the plaintiff 
according to the recital in Exs. A and CO 


is the.receipt passed. by. this Venkata- - 


krishtayya to the . plaintiff. They .both, 
therefore, deal with a portion of the con- 
sideration, viz, Rs. 400 mentioned in Ex, 
A. Of course, D, W. No. 1 in his evi- 
dence then given which as I .have said, 
is exhibited in this case, says. that the 
- plaintiff gave Rs. 400 to-the deceased Ven- 
katakrishtayya so that even without B and 
' O admitted for. the first time in the Ap- 
pellate Court evidence has already been 
. given in the first Court itself with regard to 
this part of the consideration. o> 
It is argued that Exs. I, IT, JII, IV the 
depositions given by the defendant's wit- 
“nesses, in the prior suit should not have 
` been. admitted in the present case as these 
witnesses are alive and the admission. of 
their depositions is contrary to the pro- 
"visions of s..33' of. the Indian . Evidence 


. Act. I cannot see how the defendant ean: 


with any show of .reason, put forward 
` this argument inasmuch as these docu- 
. ments were filed-by her and not by 
.the: plaintiff. However, the argument is 
inadmissible for two reasons, vie, (1) no 


. objection was- taken to their admissibility . 


in any of the Courts below, nor even in 
the grounds of second appeal here. . Ob- 
jection has been put forward.only at the 
‘time ofthe argument before me. In such 
circumstances, I cannot give any effect to 


dU 
the contention now put forward for the 
first time. Objections as to the admissi- 
bility of evidence will not, as a general 
Tule, be entertained for the ‘first-time in 
second appeal- [see Radhakishan v. Kedar 


-Nath (1.] Apart from this as I havé al- 


ready remarked the' documents were filed 
on behalf ofthe defendant herself. Even 
if we treat this as & case of admission of 
evidence by consent, this , Court. has held 
that such evidence is admissible. [Jainab 
Bibi Saheba v. Hyderally Sahib (2)j. A iur- 
ther observation may also be made with 
regard to this part of the appellant's con- 
tention. Though these depositions, Exs. I, 
‘II, III, IV given in prior proceedings were 
-exhibited it should be noticed that the 
deponerits themselves were examined as wit- 
nesses in this case and these documents were 


‘put to them while they were under. exami-: ` 


nation. Section 33 of the Indian Evidence. . 
-Act becomes, therefore, inapplicable. It 
Seems to me that this ground is by itself 
enough to overrule the appellant's present 
contention... Sk 
-.As regards the documents, Exs. Band O 
admitted in appeal, it is sufficient to say 
that these only supplement the evidence: 
regarding the payment of Rs. .400 ‘as re- 
gards which as I have already pointed out, 
there is other evidence on record which hag 
been believed by the lower Appellate Court. 
As regards these also no objection seema 
io. have been taken in the lower Appellate 
Court. As Venkatakristayya was dead and 
the question now raised was substantially _. 
in issue between the present parties though 
they were defendante in the prior suit, E . 
-Ahink, their admissibility does not offend 
ihe provisions of s. 33 of the Evidence 
“Act. and the learned Judge. was- under’ 
0. XLI, r. 27 entitled to admit:them in 
‘appeal. as he says in the interests of jus- ` 
tice. For these reasons I must overrule 
the argument that the conclusion of.the lower . 
Court as regards consideration of Ex. A is 
based wpon inadmissible evidence.. re 
` Another objection urged is that the lower 
Court has wrongly thrown the burden-of 
proving.want of consideration on tbe. de- 
fendant. This is not veiy material asthe 
learned Judge has found from evidence 
though mainly from the. evidence given by 


(D 80Ind. Cas. 874; 46 A. 815; 52 A.L. J, Tfl: 
ATR: 1994 All. 845;L. R.8 A. 536 Oiv, 55 9. ^ 
(2) 56 Ind. Cas, 957; 43 M. 609; 38 M.T. F. 532: - 
28 M.L. T. 23; (1920) M. W. N. 200; 13,1 W, 04 
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the defendant, that the plaintiff has proved 


' ‘that. consideration did pass. Further, it 
" seems to me that the learned Jndge’s.ob- 


servation is also perfectly right in the cir- 
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skill in manipulating the different parts of 
‘the mechanism. I think he should be in- 
cluded in the category of an artisan. : I also 
cannot see any reason why: he should be 


| 


cumstances of this case. Exhibit A is a. treated differently. from a household ser- 
Tegigtered document executed by the -de- vant or labourer and given the benefit of a 
“fendant reciting consideration. ‘The recital «longer period under Art. 102. In their case 


4 
* 


. car driver, whether ‘artisan’. . 


contained in it is evidence against, though. 


it is not eonelusive upon, the defendant. 
The ‘onus in such a case is on the defend: 
ant to show that the recitals are not cor- 
rect (see page 729 of Woodroffe and Ameer 
Ali's Evidencé Act, §th Edition) But as 


. I have pointed out' this question is not 


‘very material as the evidence given in ihe 
' case shows that consideration did pass. It 


is true that no witnesses were examined’ 


for the plaintiff, but the documént Ex. A 


'"güpports his case and ‘this, taken along 
‘with the evidence given by the defendant 
^ 'eonelusively shows that the suit document 
«c 18 supported by consideration. : 4 


In these circumstances, accepting the 


' finding of the lower Appellate Court, I 


, dismiss the second appeal with costs.. 
Y.N. Y, ` Mb Appeal dismissed, 


ta 
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RANGOON HIGH COURT. 


»  "Orvin Revisions Nos, 283-284 or 1996. 


May 20, 1927. 
Present:—Mr. Justice Maung Ba. 
R. SEW ARAM-—APPLICANT 
i , Versus AN 
LACHMINARAYAN--RESPONDENT, ,- 
Limitation Act (IX of 1908), Sch. I, Art. ?—Suit 
for wages by motor-car driver—Limitation—Motor- 


" A motor-car driver is an 
meaning of Art. 7 of Sch.I of the Limitation Act, 


` and must, therefore, sue for his wages ‘within one 


.year from the date when his wages accrue due. 


Mr. Bhogee Ram, for the Applicant. 
Mr. S. M. Bose, for the Respondent. 


JUDGMENT.--The main argument in: 
: . this case is that a motor-car driver is an 


artisan within the meaning of Art. 7 of the 
‘Limitation Act and that part, of the claim 
was time-barred. According to Webster's 
Dictionary an artisan is one trained to 
mechanical dexterity in some mechanical 
„art or trade. A motorcar driver is 
' required: at ‘least to know how to start 
"the car, how to steer itand how to stop it, 
` For such purposes he must possess some 


‘artisan’: within the . 


the period of one year is, in my opinion, 
long enough for. them to assert their claim 
against their employer. It would seem*un- 
reasonable to keep their employer uncertain 
.for a longer period whether such cleim 
would be made or not. . 
Applying this Article to the case, the 
wages other than those for Februgry and 
December, 1924, would become time-barred. 
The amount of Rs. 300 has been held-to be 
a part payment towards the wages and so 
the réspondent would be at liberty to apply 
‘the same towards wages for previous 


- months, 


As regards the counter claim no sufficient 


ground. is made out for interference in. : 


revision with the finding of the lower 


- Court. 


I, therefore, modify the decree by reducing 


the amount to Rs. 160 with costs on that 
: amount in both Courts. 


ACN. AL | NE. Deeree modified. 


———MÀ— 
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BOMBAY. HIGH COURT. 


: ORIGINAL Orvit JURISDIOTION APPEaL No. 79 


oF 1926. Surr No. 1184 or 1925, 
3 March 29, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Blackwell. 


' JWALADUTT R. PILLANI—APPELLANT 


' a TeETSUS 

BANSILAL' MOTILAL—RzsPONDENT. 
Contract Act (IX of 1872), s. 264—Partnership— 

Retirement of partner—Notice—Distinetion between 
: and new customers—Notice in Gazette, sufficiency 

of. ` 
An old customer ofa firm is not affected by the 
retirement ofa partner unless he has been given ex- 
press notice thereof, although a public notice, as 
provided ins. 264 of the Contract Act, is sufficient 
to affect customers dealing with the firm for the first 
time after the retirement. [p 524, col 2.) 

In re Hodgson, Beckett v. Ramsdale (8), Scarf v. 
Jardine (4), Chundee Churn Dutt v. Eduljee Cowasjee 
Bijnee (6), Ezekiel Moses v. Russa Engineering Works 


- (8), followed. ~- i 
Messrs Mulla and Kania, for the Appel-, 


lant. 
Mr. Kanga, Advocate-General (with him 
Messrs. B.. J. Desai, Varaporewala and 


. Setalvad), for the Respondent. 


[104 1. O, 1927] 


JUDGMENT. 

Marten, C. J.—This is an issue under 
O. XXI, r. 50, of the Civil Procedure Code, 
as to tne lianility of one Pillaniin respect 
of a decree passed by myself on February 
22, 1926, against the Wadia Woolen Mills 
Ltd. and Husseinbhai Pillani Wadai & Co., 
for Rs. 2,00,000 and interest at 8} per cent. 
per annum from April 3, 1924. Mr. Pillani 
disputed his liability on the ground that 
the liability in respect of which the decree 
was passed occurred after thé date when 
he hadretired from the second defendant 
firm, and that,inasmuch as he had given 
public notice by advertisement in the 
Bombay Government Gazette and in four 
local newspapers, to wit, The Times of India, 
The Bombay Chronicle, The Bombay Samac- 
har and The Sanj Vartman, he was not 
liable for the liabilities which the continu- 
ing partnersincurred after the date of his 
retirement. For that purpose he relied on 


s. 264 of the Indian Contract Act. Mr. 
Justice Taleyarkhan decided this point 
against Mr. Pillani. The latter now 
appeals. 


2, There is another branch of the case 
altogether as to what, in fact, was the 
liability on which the decree of February 
22, 1926, was founded, viz, whether it was 
on a liability which accrued after the date 
of the dissolution, or whether it wason a 
liability which accrued before that date. 
But Iwill deal with this second question 
later. 

3. Turning then, to s. 264 of the Indian 
Contract Act, it runs: — 

"Persons dealing with a firm will not be 
affected by a dissolution of which no public 
notice has been given,unless they themselves 
had notice of such dissolution.” 

Now it will be seen that that seclion 
does not state affirmatively that if public 
notice has been given, then persons deal- 
ing witha firm will be affected by a dis- 
solution, Counsel for the appellantasks us 
in effect to hold that this is implied. 
Counsel for the respondent contends the 
contrary. 

4. Now, if this section was perfectly clear 
onits wording, thenI take it that it would 
be unnecessary oreven wrongto refer to 
the earlier law on the point, or to doany- 
thing more than iollow the exact language 
of the section, leaving it to others to move 
the Legislature to alter it, if it was found 
inconvenient to business men or the public 
generally. But that is not the view which 
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we take ofthis section, and I think n 
body who listened to the able arguments 
that have been addressed to us on either 
side on this particular section would be 
bound to agree with us to this extent at 
any rate. I propose, therefore, to put my- 
self in the arm-chair, as if it were, of the 
draftsman of the Act at or beforethe date 
it was drafted in much the same way as it 
has often been said thatone is entitled to 
put oneself in the arm chair of the drafts- 
man of a testator’s Will. That being so. I 
would note that dealing as weare here with 
a case on the Original Side, we have 
succeeded to the rights and powers of the 
Supreme Court under the Charter of 1893 
as subsequently modified, and that accord- 
ingly a great deal of tne English Common 
Law or equity would beapplicable in matters 
of contract orin matters of partnership. I 
need only refer to two recent cases in this 
Appellate Court—the one dealing with our 
jurisdiction under cl. 12 of the Letters 
Patent, and the other dealing with & 
question of tort, viz., slander on a married 
woman,—to illustrate what I refer to [See 
Hatimbhai Hassanally v. Framroz Eduljee 
Dinshaw (1) and Hirabai Jehangir Mistry 
v. Dinshaw Edulji Karkaria (2). 


5. That being so, it would be quite 
that under English Law a dubiis wen 
drawn between old customers and new. 
customers as at the date of dissolution, and 
that as regards old customers it was incum- 
bent that they should have actual notice 
of a dissolution, if they were to be affected 
by it. On the other hand, in the case of 
new customers dealing withthe firm of 
the continuing partners for the first time 
after the date of dissolution, then, quite 
apart from actual notice, public notice by 
advertisement in the London Gazette would 
be sufficient to affect them. Thus, in In re 
Hodgson, Backett v. Ramsdale (3) Sir James 
Hannen, in the course of his judgmept, says 
(page 181*):— 

"Upon the second question of fact, name- 
ly, whether or not the plaintiffs had notice 
or knowledge of the withdrawal of James 
Hodgson from the partnership, which, took ' 
place in 1877, it is elementary knowledge 


(1) 104 Ind. Cas. 8; 29 Bom. L. R. 498; A. I. R. 1927 
M 38 Ind. Cas. 949; 28B 
(2) 9 . Cas. 949; 28 Bom. L. R. 1331; A 
WANG 23; 51, B. 167. . Co d Rum 
(1886, . D. 177; 55 L. J. Ch. 241; . 
225; 34 W. R. 197. T SET. 
*Page of (1886) 31 Ch. D.—[Ed.] * 
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“that where “persons have had dealings with 


^,8 partnership firm the mere publication 


. of the dissolution. in the Gazette is not 
sufficient to affect. such persons with 
` notice, if they continue to give credit on 


. .the *footing of the continuance of the . 
. partnership. It is necessary in such a 


‘case that actual knowledge should be 


. brought home to the persons who had pre~ 


`: viously given credit to the firm." 
. - That wasa decision of the 
Appeal, . 


Court of 


.. 6. Go, too, in Scarf v -Jardine (4). Lord. 


Selborne states (page 349*):— 
“The défendant also might be held liable 


^: —about that there can be no doubt; be 


cause the principle of law; which is stated 
‘in: Lindley on Partnership is incontroverti- 
` ble, namely,that ‘when an ostensible partner 
retires, or when a partnership between 
several known partners is dissolved, those 
who dealt with the firm before a change 


‘took place are entitled to assume, until ~ 


‘they have notice tothe contrary, that no 
change has occurred’; and the principle on 
which they are entitled to assume it: is 
that of. the estoppel of a, person who has 
‘accredited another as his known agent 
from denying that agency at a subsequent 

. time as against the persons to whom he 

. ‘has ‘accredited him, by reason of any 
` -secret revocation. Of course in partner- 

Bhip there. isagency—one partner is agent 

“for another; and in the case of those who 
under thé direction of the partners for the 


“time being carry on the business according 


to the ordinary course, where a man has 
“established such an agency and has. held 
it out to. others, they, have a right to 
assume that it continües until they have 
‚notice to the contrary." 


^.-T. Next, turning to the English Partner- 
ship Act, 1890 which, it will be observed, 
was framed long after our Indian Contract 
“Act, was passed, 8. 36 provides: — - 

"(L) Where a person deals with a` firm 
‘aftera change in its ‘constitution he: is 


. entitled to treat all apparent members of- 
old firm as still being members ` 


of the firm until he has notice of -the 
change. . f : ; 


._“(2) An advertisement. in the London. 
. Gazette as toa firm whose principal place: 


"of business is in England or Wales,...shiall 

‘be notice as to persons who had.not: 'deal- 

` (4) (1882) 7 A. O. 345; 51 L. J. Q. B. 612; 471, T 
258: 30 WUR. 803. ae I 
,*Page of (18821 7 A. C.—[Ed.] 
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English Law as regards amendment, 


.been amended. [See 
- Durbar v. Amerchand & Co. (5).] | But that 
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ings with the firm before the date of the 
dissolution or change so advertised. ; 
."(3) The.estate of a partner who dies, 
or who becomes bankrupt, orof a partner 
who, not having been known to the person 

dealing with the firm to be a partner, 
retires from the firm, is not liable for' 
partnership. debts contracted after the 


. date of the death, bankruptcy, or’ retire- 


ment respectively.”  . 
Accordingly, if this . was a case under 


' English Law, it is perfectly clear that as 


the plaintiff dealt with the second de- 
fendant firm prior to the date of dissolution, 
then as he had no actual notice of the 
retirement of Mr. Pillani, Mr. Pillani could 
still be made liable in respect of subse- 
quent dealings between the plaintiff and 
the 2nd defendant: firm. I should here 
state thatin the Court below Mr. Pillani 
contended that the ‘plaintiff - had actual 
notice, quite apart from the advertise- 
ments which I ‘have referred to. But on- 
the facts the learned Judge found in 
favour -ofthe plaintiff, viz, that he had no 
such actual notice. That findingof fact 
hasnot been challenged in the appeal 
before us. HS: i . 
9. Next, turning to Indian Law there is 
a strange dearth of authorities apart from 
English Law. I am not aware that the. 
draftsman of s, 264 would have had before 
him any authoritative decision as to the 


‘law in India on the point up to the date 


of the' Indian . Contract Ach,” Tam fully . 
aware of the warning which has been given 


‘by their Lordships of the Privy. Council 


that one is not to assume that the Indian 
Legislature can never be in front of 
but 
can only follow English Law after it has 
Ramdas Vithaldas 


is really a branch of a point whichI have 
previously dealt with, viz, asto whether _ 
8.204 on its own ferms is so clear as to 
enable us, to decide the case without 
more,  . . . , 

10 Now, in the first place, it does not > 
necessarily follow that because a section 
likes 264expresely provides fora particu- 
lar évent, that necessarily the converse is 
true as we are asked by the appellant to 


(5) 35 Ind. Cas. 954; 43 I. A. 164; 18 Bom. L. R. 670; * 

. W. N. 1182; (1910) 2 M. W. N. 110; 20 M. L.T. 
4; 31 M. L: J. 541; 4 L. W. 342; 14 A. L. J. 1045; 85 
La. J. P. C. 214; 24 O. L. J, 320; 40 B. 620; 22 T. D. 
RM(P.O) . : 


` 


. dormant partners. 
' pellant says that it is unnecessary to do so . 
‘inasmuch as the liability of a partner de-- 
“pends on agency, and where you -do not 
“know that à man has ever been a partner, 
‘the -the factof his retirement can make no 


` intended to be an.exhaustive exposition on 
the question of notice of.a dissolution of .. 
, partnership. ; 


we 
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hold. The argument presented to us by, 


the respondent is that the section really. 


. deals with cases where no. public notice 


has been given, and that asregards cases 
where publie notice has been given, there 
the parties are thrown back on the ordinary, 
law ofthe land, which in the present 
e would be the Cómmon Law of Eng- 
apa, De 

11, The respondent, accordingly, asks. 


‘us to construe s. 264 in this way, viz, “in 

‘eases where no public notice has been given, 
persons dealing with a firm will not be affect- - 
ed by a dissolution unless they: themselves ` 


‘had notice of such dissolution.” That con- 
struction, I think, in no way involves in- 


'troducing'any new words into the clause. 


In my.opinion, itis only a clearer way of 
putting the existing wordsin the clause. I 


“appreciate that when you have done that, 


you do not necessarily solve the -question 


“Well what. is to happen in cases where ` 


publie notice has been given?" One has 


still to make up one's mind about that. . Is - 


it right.then to assume that in that event 


_. the parties are to be affected by the dissolu- 
‘tion, although the Act does not expressly 
‘gay so? Orare we to treat it as if the. 
“matter is left at large? - vs 


- 12. Now, in this respect I think the ques- 


. tion of dormant partners has some bearing 


‘on the point. Counsel on either side accept. 
the position that s. 264 does not deal with. 
Mr. Mulla for the ap-, 


difference. You may be able to sue him 


"upto the date of retirement but not after-' 
wards; and you are not damnified because 
‘you néver gave him credit nor did he ever’ 


hold himself out as a partner, : 


13. Before citing authorities on that; par- 
ticular point, I should liketorefertothelead- 
ing authority onthis section, viz. Chundee. 
Churn’ Dutt v.. Eduljee Cowasjee Bijnee (6) 
a decision of Sir Richard Garth and Mr.. 
Justice. White. There the head note runs:— 
“Section 264 of the Contract Act is not 


“The mode of notification of dissolution : 


NIS 678; 11 C. L'R. 995; 4Ind. Dec. (ws): 


$ > 


required in the càse of old customers, who 
are known to the firm as.having dealt with 


it, is an express or specific notice by cireu-.- 
_laror otberwise. But in the case of the 


general public the most effectual publie 
notice which can ‘reasonably be given is 
requisite.” : ret br qu a 
“In that case there had been a notice of 
dissolution in the -official Calcutta Gazette 
but the Court held, after carefully consider- 
ing s. 264 and the English Law on the point, . 
that (page 685))— . E uH 
. “In this particular case. the plaintiff was: 
an old and known customer of the firm. 
There was no reson why.heshould not have | 
had express notice of the retirement of the - 
1st defendant; and ashe had no such notice, 


‘and is not proved to have been aware of the ' 


fact, we are.of opinion that the let defend- 


‘ant was liable upon the promissory-note." : 


Sir Richard Garth felt a difficulty because 
of the words “of which no publie notice had 
been given;" but he also thought that (page 
6%3)“if it had been intended to introduce. 
such a serious change into the law, as that 
construction would involve, the language 
used would have been much more clear and 
explicit, and that the rule would have been 


‘laid. down in an affirmative and not ina . 


negative form." And in the course of the 

argument at page 681 he said:i—  . 
“When you lookat s. 264, it does not follow 

that persons dealing with a firm will be 


affected even if a public notice has been 


given,—i. e, the converse of the proposition 
stated in the section is not affirmed." . ,'. 


' 14, Then, in Jagat Chandra Bhattacharyya 
v. Gunny Hajee Ahmed (1) a decision of 
Sir Lancelot Sanderson and Mr. Justice 
Buckland,at page 227*the learned Obief J us- ` 
tice dealt with the question of s.. 264, and 
gaid:— M S 


“In the first place the section says‘ persons ` 
dealing with a firm.’ It does not say “pei- 
sons dealing with a firm before its dissolu- 
tion, and, I seéno reason why the words 
‘before its dissolution’ should be interpolat- 
ed in the section.” TE $ A Gee 


Then he proceeds to- deal with thé. deci: 


sion I have just cited, viz, Chundee Churn — , 
. Dutt’s case (6) and. goes on (page 229*):— 


“In my judgment ‘it is clear that: the 


“abovementioned case is an authotity for. the 


- (T) 91 Ind. Gas, 824;, 53: O. 214; 30 O. We Nei AI, 
R. 1926 Cal. 271. : D ; 
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zu 


do persons who dealt with the. firm before 


Sa the dissolution, but also to persons dealing 


“with the firm after the dissolution or change 


“. of partnera. 


"phis, as already stated, is the natural 


*eonstruction of the section- giving ‘the 
^ ordinary meaning to the words used in the 


Section "^ 


7 15. The latter is a point which has been 
taken in some of the cases, but before us 


"Qounsel for the respondent ‘did not contend 


" that s. 264 should be confined to. persons 


dealing with the firm after dissolution, In, 


my opinion Counsel was right in the course 
‘which he took, and his argument was not 


^ affected by treating the section as. appli- 
. gable to both old and new customers,subject .. 


“to the qualification I have already given, 


- . viz. that it applies to cases where-no public 


N 


. er 
Ms (8) 14 Ind. Cas. 16; 1 R. 47; 2 Bur. L. J.46; A. I. R. 
. 1994 Rang. 133, a 


` Eduljee 
.. Reems to 


iotice has been'given. | . RUN 
3 Nes Then, recently in Ezekiel Moses v. 


s sa: Engineering Works (8) Mr. Justice 
un Followed the decision in Chundee 

~ Churn Dutt’s case (6) which he held tobe 
Bpod law. 
s ee 7 


. We were also referred to a passage iz 
Whitley Stokes, Vol. I, p. 655n, which 


.yün8:— 


""iRoroonjectures as to the meaning of 
Np ‘see Chundee, Churn Dutt v. 
Cowasjee Bijnee (6). The effect 
be that all persons, dealing with 


a firm, whether old or néw customers,...are 


“bound by ‘public notice’ of its dissolution, 


“and that when such notice has been: given 


which, can 


v advertisement in Gazettes or otherwise) 
Gre dria notice to which old customers 
have hitherto been entitled (Lindley, Ptp. 
4th Edition page 415) is dispensed with, This 
ean hardly have been intended, see Gunga 


“Ram ri. Gunga Dhur (9)." 


The result is that the learned ..author 


a while-accepting the contention.of the ap-. 


pellagt thiaks that it is-a construction 
pellin ut hardly have been intended. 


"hherefore, the passage does not give much 


“ support to the appellant's argument. 


I8. Next, when we come to cases a8 to 
dormant partners, in Ramasam v. Kadar 
Bibi (10) Sir Arthur Collins and Mr. Justice 


; Parker, in effect, ie iur the =o glish Law, 
viz, “tho retirement of a dormant partner is 


it 
` > £ 


|| ur ! 
<) i -Agra H: C. R. 198. ` : 4 
(10) 9M, 492; 3Ind. Deo, (N. S) 738, 
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an. exception to the usual rule that 8 
partner's agency. ends by notice”, ` 

. 19. In Greaves v. Purshotam (11). Mr. 
Justice Tyabji considered the matter in 
some, detail and -held that 5. 204 only 
applied to cases where a particular ` 
individual, sought to be made responsible 
88 partner, was known tothe parties seeking 


“to make him responsible, to have been 8 


partner. The section had no application 


` to a dormant partner as to whom the parties 


contracting had no knowledge that, he was 


'& partner, That decision wag , dissented 


from by Mr. Justice Beaman in Giovant 
Gorio &Co. v. Vallabhdas Kalianji (19). 
But it is not contended before us that this 
dissenting judgment was correct. ` °. 

20. "We, therefore, get it that s. 264 must 
in any event be construed in such a way 


"that it is notte apply to cases of dormant 
. partners nor to cases of death. In other 


words, the apparent wide meaning ‘cf the 
words used must in any event be consider- 
ably cut down. I should.here refer to, g. 
208 of the Indian Contract Act, which pro- 
vides that— ^ ` NE MK 

' "The termination of the authority of an 
agent does not, so far às regards the agent, 
take effect before it becomes known to him, 
or, 60 far as regards third pereons, before it 
becomes known to them." 

On that basis the termination of the 
agency was not known to the plaintiff at the ^ 
material date. ^  . : ni 

"21. Ona careful consideration, then, of 


' 


‘the whole case, it appears that ever since 


the decision of Sir Richard Garth in 1832, 
the law at any rate in Calcutta has been 
similar to that in England on this point, 
viz., that to affect an old customer like the 
plaintiff actual notice must be proved. 
That isa a factor, I think, we are entitled to 
take into consideration before we deliberate- 


‘ly in Bombay adopt a different practice on 


this important point and differ from what 
has been laid down in two other leading 
commercial cities, viz, Calcutta and Ran- . 
goon. 


22. On the whole, then, in my judgment 
the construction which the respondent asks. 
us to put upon this clause is the correct one. 
The Code does not deal with cases where a 
public notice has been given, and accord- 
ingly such cases may be left to depend on 
the ordinary law. That being so, it follows 


eu 


11) 5 Bom, L. R. 366. 
12).30 Ind, Cas. 864; 17 Bom, L, R. 762, 
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that in my judgment Mr. Pillani is liable 
here in respect of the decree claim in ques- 
tion, and that the learned Judge rightly 
decided the matter in the plaintilfs’ favour. 

93. On that basis Ican deal quite shortly 
with the alternative part of the case. Short- 
ly stated, there were two promissory-notes, 
one.of April 3, 1923, and the other of April 
3,1024. Both were for the same principal 
sum, viz., Rs. 2 00,000, the first at the rate of 
73 per cent., and the second at 8} per cent. 
The second note wasa renewal of the first. 
Between the dates of these two notes Pillani 
retired fromthe defendantfirm. The plaint 
was originally brought on the second note. 
There were certain smendments made in 
the plaint, which we have carefully read 
and which have been the subject of an ela- 
borate argument, In effect we are asked to 
hold by the respondent that this was a suit 
on the first promissory note, although he 
does not gosofaras to contend that the 
plaint was also based on the original ad- 
vance irrespective of the promissory-notes. 
Jt was also said that a mistake had been 
made in the amendment snd that having 
regard to a previous order the words “under 
the said promissory note" in para. 2 should 
be struck out. But on the plaint as it 
stands it is clear that the promissory note 
mentioned in para. 2 refers to the promissory- 
note marked A in para. la of the plaint, viz, 
that of 1924. Up to now there has been no 
application to amend the plaint further, 
and there has been no further re-declaration 
of the plaint, as there ought to have been 
if further amendments of importance were 
to be introduced into the plaint. Further, 
a decree was passed on the plaint as long 
ago as February, 192n, and we are concerned 
to-day with the liability of Pillani on the 
decree which was actually passed, and not 
on some other decree which might have been 
passed on some different plaint. 

94, It seems to me, therefore, that, as 
far as the present matter is concerned, we 
must treat iton the amended plaint which 
we have before us. Further, the written 
statement, when properly looked at, does not, 
I think, treat the suit as one on the first pro- 
missory note, although of course it refers 
to and admits it, seeing that it was intro- 
duced by amendment into the plaint. A 
mistake has, however, been made in para. 5 
where the second reference to "para. la of 
the plaint" should be to para. 1. 

95. Next, turning to the proceedings te- 
fore myself as against the firm, it is clear 
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to my mind that the suit was first heard as 
against the firm and that then the liabi- 
lity of Pillani was considered separately 
under O. XXL r. 50. I am also quite 
clear in tbis that Ishould never for.one 
moment have passed a decree against the 
firm for Rs. 2,00,00U and interest at 84 per 
cent ifthe plaintiffs had said they were 
suing on the first promissory note. The 
interest on that note was at 72 percent, 
and not 8 per cent.as stated in para. lof 
the amended plaint. Moreover, there is this 
further point thatif the plaintiffs were suing 
on the first promissory note, then there 
would be no question of having this issue 
against Mr. Pillani because it is common 
ground that he was a partner at the date of 
the first promissory note. The whole object 
of the issue arises from the fact that Mr. 
Pillani was not a partner at the date of the 
second promissory note. I hold, then, without 
hesitation that the judgment I passed was 
on the second promissory note and not on 
the first one. Still less was that judgment 
passed on the original advance irrespective 
of either promissory note. 

. 26. Under these circumstances, I think 
it is unnecessary to go into authorities as to 
the circumstances under which a man who 
has held two promissory notes, the second 
of whici is a renewal of the first, may fall 
back on the first, if for certain reasons, i. e., 
for want of stamp or otherwise, the second 
promissory-note becomes defective. Iam 
not deeling with the question, and itis 
unnecessary for me to determine, what 
remedies may have been open to the 
plaintiff at the time he filed his plaint. I 
am only taking the remedies that he did 
actually seek in the amended plaint which 
he put forward to the Court. It is certainly 
rather curious that the plaintiff, while 
employing four Counsel to appear for him 
before us and inthe Court below, should 
yet leave his pleadings in a heavy case of 
this sort to be drafted by Solicitors. I have 
borne that fact in mind in taking a lenient 
view of the documents put forward, but 
having done that I am totally unable to 
accept any of the suggestions which Mr. 
Desai has put forward in thisrespect. If, 
therefore, it had been necessary to decide 
the above alternative point, it may well ke 
that we should have fcund ourselves unable 
to agre? with certain of the ecnclusicns 
which the learned Judge errived at on that 
part ofthe csee. But, under the circum- 
stances, in view of cur cccisicn on the 


Hog 


B oa 


~ first part ofthe case, we think that that 


- decision: is sufficient -to dispose of the 
appeal, ‘ 


97. The result will be that the appeal. 


" will be dismissed with costs, 


“Blackwell, J.—I am of the same opin- . 


` ion. I have nothing toadd. 
"AN. AS . Appeal dismissed. : 


PATNA HIGH COURT. 
. Orr Revision No. 2 or 1927. 
| : » May 27, 1927. 
~. Present:—Mr. Justice Allanson. 
RAM DAS SAHU AND OTBE28—PETITIONERS 
E vèrsus "^ Te ee 
:OHEOTA LAL MANDER. AND OTAERS ` 
ANA —-OPPosITE PARTY. | 
. A Pleadings—Amendment-—Amendment which will 
: . deprive defendant of- plea of limitation—Suit by 
person having no right 


as plaintiff : after limitation-—Discretion—Revision—- 
Interference. . 


. In a. suit based, on a" promissory-note impleading ' 


the executant of -the note-and the plaintiff's benama- 
darin whose name the note was executed as.party 
defendants, it was contended that the plaintiff had 
. no right to. sue. inasmuch as he was a mere 
beneficiary. The benamidar defendant applied to 
be madé a co-plaintiff and prayed for a joint decree 
as a separate suit by him would be barred by 
. limitation. The Judge declined to allow him to sue 
“as aco-plaintifi : ME E . i ed 
' Held, the lower Court rightly exercised its dis- 
.'eretion ‘in refusing to deprive the defendant of 


2 = ' “the -valuable statutory right which had accrued to 
' . himunder the Law of Limitation by allowing the 


' defendant to sue as a plaintiff. 
Oivil revision from an order of the Small 
‘Cause Court’ Judge, Monghyr, dated the 
6th December, 1926. 
. Mr. S. A. Sami, for the Petitioners.  . 
` Messrs S. Dayal and Kali Prasad Sukul, 


for the Op posite Party. 


JUDGMENT.—This application is 


' directed against an order of the Small 


l . Cause Court . Judge declining to allow a 
"defendant to be joined as a co-plaintiff 
and .dismissing the suit. The suit was 


.brought by the plaintiff on à promissory- - 


.. mote alleged to have been executed by 
'. deferid&nt No. 1 in the name of. defendant 
“No, 2. Plaintiff sued as the beneficial 


owner. It was conceded that plaintiff can 
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plaintiff ‘as defendant—Transposition of -defendant ` 
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benamidar for plaintiff, and asking that as 
a suit by him would be barred by limita- 
tion he should be allowed to join as a co-, 
plaintiff and a joint ‘decree be passed. 
Plaintiff filed a-petition that he had no 
objection to defendant No. 2 being joined 
88 a co:plaintif. The lower Court has re- 
jected these petitions. Hence the present 


` application by plaintiff and defendant No, 2. 


It is. conceded on behalf of defendant 


` No. 1 that if defendant No. 2 is transferred 


to the category of plaintiff, s. 22 (1) of the 
Limitation Act would not apply, and the 
suit would not be barred. It is contended 
on behalf of the petitioners that the lower 
Court has rejected.the petitions on purely 
technical grounds. On the other hand, the 
learned Advocate. for defendant No. 1 
argues that defendant has acquired a valu- 
able right by virtue of the Statute of Limi- 
tation, that the Court had adiscretion given 


it to refuse to allow defendant No.2 to be : 


made a co-plaintiff, and that it should not 
be held that that diseretion has been im- 
properly exercised. 


‘Plaintiff admittedly cannot maintain the : - 


suit. Defendant No. 2 has admitted he is 
only abenamidar, anda separate suit by 
him would be time barred. : 


'-: ‘The learned Advocáte for’ the opposite 


‘party relies on Sayad Abdul Hak v. Gulam 


` Jilani (1). Defendant No. 2 has no iuter- 


est in the subject matter of the auit. 


. The plaintiff had no right of action when he 


brought the suit, and, in my opinion, he 
Should not be allowed to remedy the defect 
by joining defendant No. 2 as a co-plaintiff. 


.The lower Court rightly exercised its, dis- 


cretion in refusing to deprive defendant 
No. 1 of the valuable statutory right which 
he has acquired: Moreover, a decree could 
not be passed in favour of the plaintiff be- 
cause he has no right to sue. He should not 
be allowed to escape from this position- by 
joining as a co-plaintiff, his admitted 


benamidar, whose right to sue would other- .. ; 


wise be barred by limitation. Thisis nota 
ease in which the Court should exercise its’ 
revisional jurisdiction. - : 
The application must be rejected with 
costs: hearing fee one gold mohur. f 
"A. N. A. Application rejected. 


(1) 20 B. 677; 10 Ind. Dec. (x. 8.) 1021. 


' mot maintain such a suit under the Negoti- `- 


‘able Instruments Act; When the suit was. 
bound to fail. on this ground, defendant 
No. 2 filed.& petition admitting he was the 


Y 
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OUDH CHIEF COURT. 


MisoELLANEOUS First O1VvIL APPRAL No.25 . 


oF 1927. 
September 2, 1927. » 
Present : —Mr. Justice Misra and 
Mr.Justice Hasan. : 
Babu KAMAKHYA DAT RAM— 
PLAINTIFF— APPELLANT 
versus 
* Lala SHYAM LAL AND OTHRRS— 


DEFENDANTS—TIVESPONDENTa. 
Rules of procedure, object of—Court-fee—Payment 


of additional Court-fee —Rejection of plaint after - 


amount is tendered—A buse of powers. 

Courts and’ the rules of procedure regulating their 
conduct are intended for the broad purpose of 
facilitating justice and not for impeding it. 

A plaintiff was not able to pay an additional Court- 
fee of Rs. 435 on the day fixed but on the next day, the 
plaintiff tendered the’ whole ‘amount, the Court 
refused to accept the same and rejected the plaint: 

Held, that the rejection of.the plaint was an 
abuse of the powers ofthe Court under the circum- 
stances, and that the Court ought to have accepted the 
amount tendered. . 

First miscellaneous appeal against an 
order of the Sub-Judge, Fyzabad, dated the 
25th January, 1927. 

Messrs. H. Husain and A. C. Mukerji, for 
the Appellant. : 

Mr. P. D. Rastogi, for the Respondents. 


JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordi- 
nate Judge of Fyzabad, dated the 25th of 
January, 1927, rejecting the plaintof the 
plaintiff's suit pending in his Court. The 
facts are these: On the 20th December, 
1926, the Subordinate Judge passed an 
order tothe effect that the Oourt-fee of 
Rs. 10 .paid by the plaintiff on his plaint 
was insufficient, and that the proper 
s By -the 
same order the plaintiff was directed to make 


good the deficiency on or before the 24th 


January, 1927. 


On the last mentioned date the plaint- 
iff offered a sum of Re. 209 towards the 
deficit in the Court fee; for the balance of 
the money, he prayed for an extension of 
time within which the balance would be 
made good by him. The offer and the appli- 
cation were both rejected, and 


the case was again taken up by the learned 
Subordinate Judge for further considera- 
tion, On that date the plaintiff again 
applied that he had with great difficulty 
managed to’ secure the entire amount of 
Court-fee due and prayed that the said 
amount may be ‘accepted, The learned 
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following day, thatis, on the 25thof January, . 
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Subordinate Judge.for the second time 
refused to grant the prayer which, according 


‘to our judgment, was obviously reasonable 
- and proper. 


The amount of the Court-fee which the 
plaintiff was called upon to deposit was a. 


. large sum of money, and we think that the 


plaintiff in making the offer to deposit the 


` entire amount of Court-fee due on the 25th 


of January, 1927, wasacting fairly expedi- 
tiously. It should be remembered that. - 
Courts and.the rules of procedure regulating 
their conduct are intended for the broad 
purpose of facilitating justica and not for 
impeding it. We think thatin this parti- 
cular case the learned Subordinate Judge 
has made an abuse of his powers, No 
conduct of the plaintiff in relation to the 
prosecution of his suithas been shown ‘to 
justify the Court in closing its doors to 
him. i ATIE 
We accordingly set aside the order under: 
appeal and direct that the plaintiff's suit 
shall be restored to its original number in 
the register of suits pending in the Court 
of the Subordinate Judge of Fyzabad, and- 
tried according to law, provided the plaint- 
if-appellant makes good the deficiency in 


` Court-fee in that Court, onor before Monday, 


the 12th September, 1927. In the event of 
default this appeal shall stand dismissed 
with costs, and if the Court-fee is made 
good in accordance with our order, the. 
costs in this Oourt and in the Court below. 
hitherto incurred will abide the event, 

G. H. Appeal dismissed. 

A. N. A. j 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 121 op 
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: ] June 20, 1997, e 
Present :—Mr. Justice B. B. Ghose an 
; À Mr. Justice Roy. . 
RAM SUNDAR SAHA AND oT&ERS— 
" PLAINTIFFS—A PPELLANTS 
Reg | versus 
KALI NARAIN. SEN CHOUDHURY nis 
HEIRS AND LEGAL Represenratives RAJ 
KUMAR SEN CHOUDHURY AND orazns- 
<- . —DEFENDANTS—RESPONDENTS, 
Contract Act (IX of 1872), s. 12—Unsoundness of 
mind—Tests—Mental infirmity due to extreme old age 
effect of —Unsoundness a matter of, inferencefrom facts 
—Specific performance—-Contract by man of weak in- 
téllect —Proof of independent advice—Fairnesg of 
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E eontract—Question of hárdship—Cóhtract for sale of 


. 4mmovéable property —Definiteness— Provision 


Love for 
execution of kobala ‘containing necessary stipulations’ 
—Contract, whether vague—Adequacy of price—Sub- 


- sequent higher offers, effect of. 


“fhe all important question to be decided when a 
contrast is sought to be set aside on the ground 


that one -of the parties was of unsound mind, is: 


whether atthe time the contract was entered into 
that ' person: was incapable of understanding the 


' nature of the transaction and offorming a rational 


2 


judgmen+-aa to its effect upon his interests. 
col. 1.] ` i 


More loss of vigour and mental infirmity of one 


[p. 533, 


' of the contracting parties due to extreme old, age 


which do not'amount to unsoundness of mind within 
the meaning of s.12 ofthe Contract Act are not 


sufficient grounds for avoiding a contract. [p.'545,. 


col. 1.7 "NM UN : 

Lm question whether a.persor is of unsound 
mind does not depend merely on the belief or dis- 
belief of thé’ witüesses examined.before the Court, 
but depends largely on the inference to he drawn 
from the evidence adduced. [p. 530, col. 2.] 


A Court will not exercise its equitable jurisdiction 


.to protect weak persons even in the absence of 


fraüd and coercion, where the party, invoking such 
jurisdiction, though weak, had ample protection and 


independént, advice and the opposite party has not 


. taken any undue advantage over him. [p. 533, col. 


“Although in all sales it i$'evidéht that-price isan 


essential’ ingredient, and that where it is neither 


ascertained mor rendered ascertainable the contract is 
void-for incompleteness and incapable of enforcement, 


it is not, -however, necessary that the contract should . 


in the. first instance determine the price. lt may 
either appoint a way in which itis to be determin- 
ed, orit may stipulate: for a fair price. [p. 533, col. 


a vendor and purchaser ‘of 
who have settled the. main 
to have a kobala éxecuted 


‘A contract between 
immoveable property 
terms of the contract, 


'*gontaining necessary stipulations’ is not void for 


=" distinguished. 


t Twining v. Morrice (6), 


: circumstances, 


vagueness, and incapable of specific performance.. ` [p. 
534, cols: 1 & 2.] A : Am 
Rummens v. Robins (3) and Hyam v. Gubbay (4), 


Harichand Mancharam v. Govind Luxman Gokhale 
(B) and Hampshire v. Wickens (17), followed. :. 

The fact that others offered a higher price after a 
sontract of sale of immoyeable property was con- 
cluded isno ground for not enforcing specific per- 
formiànce of the contract, where the purchaser -was 


‘not guilty of any attempts to knéck down the pro- 


erty at à low price, and a proper price has been paid. 


[p. 535, col. 1.] URS 
N distinguished. . ^ 

''Ifthe contract has. been entered into by a com- 
petent, party,.and is unobjeotionable in its naturé and 
specific performance is, as.much a 
matter of course, and, therefore, of right, a8 are 
damages. The ‘meré hardship of the results will 
not affect the discretion of thé Court. - [p. 433, col. 


1; p, 544; coll] . k D 
as Roy, J,—Undue influence end incapacity are 
- “totally, different things. [p. 539, col. 1.] ‘ 


"Pet, 


With increasing old age there must bé loss of 


‘vigour and even mental energy and there may come 
.p time ‘when extreme old age 


J has .brought an 
vacuity of mind, but all transactions made by a man 
"before his mind became: à blank cannot be eet 


" 
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aside. Itimust be shown clearly that when, any 
particular transaction is made there is that infirmity 
‘of mind which disabled the man of old age from 
understanding what he is doing. [p 545, col. 1.] 

Appeal against a decree of the Subor- 
dinate Judge, Third: Court, Tippera, dated 
the 16th of March, 1925. E 

Babus Dwarka Nath Chakrabarty, Upen- 
dra Kumar Roy, Bipin Chandra Bose, Hiran 
Kumar Roy, Monmohan Banerji and Ramen- 
dra Chandra Roy, forthe Appellants. - 

-Mr. N. Sircar (with him Babus Ramesh 

Chandra Sen, P. C. Sen and Kamini Kumar 
Dutta), for the Respondents. 


i - JUDGMENT. 

.B, B. Ghose, J.—This appeal by the 
plaintifis arisés out of a suit for specific 
performiance of a contract for sale of cer- 
tain 'immoveable properties embodied in a 
bainupatra dated December 4,, 1920, ex- 
ecuted by. Kali Narain Sen Ohowdhury who 
was the original’ defendant in the suit, and 
who wil be referred to as the defendant ' 
henceforth. Kali Narain died during the 
pendency. of the suit on 29th July, 1922, 
and his legal representativés have -been 
substituted in his place. The suit was in- 
stitiitéd on 30th June, 1921. After service 
ofsummons, Krishna Kumar Sen, the second 
of the surviving sons of the defendant, and 
another person serving as manager under 
the defendant; presented & petition in Court 
on 29th July, 1921, that the defendant, by 
reason of unsoundness of mind and mental 
infirmity was incapable of protecting his 
own interest and a guardian a4 litem should 
be appointed forhim. Thereupon, the Sub- `. 
ordinate Judge held that, although the `- 
defendant was not mentally deranged and 
could fully understand the questions put 
to himand give rational answers, he was 
incapable of sustained or independent men- 
tal efforts owing to senile decay, He made 
anorder for the appointment of a guardian 
for the defendant.’ This.‘o1der was set 
aside by the High Court in revision whieh 
directed a fuller enquiry on the question of 
upsoundness of mind, or mental infirmity 
for reasons statedin the order. Before this 


enquiry could.be held the cefendant died 


and his legal representatives were substi- ` 
tuted in his place as stated above. 

The substituted defendants filed lengthy 
writtén siatementsccntesting the ylaintifis’ 
claim, . Their main plea was that Kali 
Narain was not of ectrd mind and certain 
other questions were aleo raised, A large 
number of issues were framed by the Bub- 


- 
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ordinate J udge but the principal questions 


were dealt wish by him uuderissues Nos ` 


3, 5, 6 and 10. "After. a very elaborate 
discussion of the evidence and the circum- 
stances of the case, the Subordinate Judge 
came to the following conclusions -on the 
. first three issues stated. above :—(1) that 
Kali Narain did not contract to sell the 
disputed properties to the plaintiffs; (2) 
that his mind was so much enfeebled and 
impaired by age and disease that Kali 
Narain was quite incompetent to enter into 
“the contract referred to in the plaint and 
was incapable of understanding the terms 
of the bainapatra and of-forming a ration- 
al judgment of its effect upon his in- 
terests ; 
secured, by the undue inflaence and unfair 
means of Satis Kabiraj and without Kali 
Narain understanding: its contents and 
. without obtaining proper advice. With 
-regard to the 10th issue the’ Subordinate 
Judge. observed, the price: or the method 
for ascertainment of the price in the contraót 
for sale was not definitely settled between 
the parties and he was, therefore, of opinion 
that the contract was bad for vagueness 
and iddefiniteness. Upon these “findings 
the Subordinate Judge dismissed the claim 
for specific, performance of the contract but 
made'a decree for the’ earnest money, 
Rupees 11,000 paid by the plaintiffs, with 
Rs 750 as interest. “From this decree the 
Plaintiffs appeal to. this. Court and the re- 
Soondents prefer cross objections against 
the decree for money in favour of the 
plaintiffs: The eross-objeetions, however, 
have not been pressed by. the learned Advo- 
cate. for the respondents, 
“The plaintitis urge that ihe finding of 
the Subordinate Judge is erroneous on 
every point. 


(3) that’ the bainapatra had been 


_It is conceded by the learn- 
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fic performance should ba decreed in the 
exercise of the discretion ofthe Court having 
regard to the allegationof hardship made by 


-the defendant. Another question was raised 
‘by the learned Counsel for the respondents, 


that, although the defendant was not 
aotually . of unsound mind, he was a man 
of weak intellect and incapable. of managing 
his:'ownaffairs. Under such circumstances 
the.Court should not make a decree for 
specific performance, of the contract, al- 
though the plaintifis might be entitled to 
damages. The appellants object to this 
point ‘being raised’ before us on the ground 
thatit is anew one. 

~ Before I take up the points for decision 


“I must express my’ strong disapproval of 


the manner in which the case was conducted 


“ia the. Gourt below. Hundreds of. pages 


of ‘depositions of witnesses have. been 
recorded, a good dealof which was -admit- 
ted in the lower Court to be useless and a` 


~“ considerable portion of which was not at: 


all referred to by Counsel ‘on either side 
before us. 
careful arguments addressed to us, both 
sides tried their’ best to avoid irrelevant 
‘matters, still the mere act of. finding the 
relevant pages caused much useless waste’ 


` of our time. It reflects little credit on the 


` 


ed Advocate for the respondents that the | 
finding’ of the Subordinate Judge that Kali 


Narain did not contract to sell the dis- 
puted properties is inaccurate as -there is 
no question that he signed the bainapatra. 
It is also conceded that there is no evi- 
dence on which the finding that the baina- 
patra was secured. by undue influence and 
unfair means could be based. The effect- 
ive issues are simplitied before,us and the 
questions we have to-consider:in this ap- 
. peal are: (1) Whether the defendant was of 
Bound mind at the time when he made the 
contract; (2) whether the contract is vague 
and indefinite and so incapable of being 


specifically enforced; and (3) whether apeti: 


34 


practitioners who conducted the case in the 
Court below that they went on examining 
witnesses for days and days to no purpose 
and which was not at.all for the benefit of 
their clienta. 

Kali Narain, the defendant, was, a zemin- 
dar having his residence at a "village called 
Bandar in the District of Dacca within 
Naraingunj Sub Division. His income 
was -about Rs. 12,000 or Rs, 15,000 a year 
and it appears his family was held in great 
respect in the locality although he could 


‘not be called avery rich man. He was 


about 75 years old when the story opens in 
1940. For comé years previously | it appears 
he had made over the management of hia 
properties to his sons. Their management: 
does not appear to have been' very success- 
ful. Kali Narain got into debts. He had 
executed two mortgages on his properties, 
one for Rs. 10,000 in January, 1918, and 
another for Rs. 47, 000 in January, 1919, He 
had also incurred other debts on hundis. 
His properties were situated within the 
Districts of Dacca and Comilla The plaint- 
iffs are residents in the District of Comilla. - 
They are traders by profession and apparent- . 
ly. having. made money they desire tå ` 


+ 


Although in the elaborate and . ` 


z 


-included in the bainapatra at 
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“District. Kali Narain wanted to dispose of 
some of his properties within Comilla Dis- 
triet in orderto pay offhis debts and in 


Juneor July, 1920, the plaintiffs came to -soundness of mind so as to invalidate a 


Kali, Narain and made offers as to the 
price they were prepared to pay. The offer 
nbt'being accepted, they went away. Again,’ 
in September or October they. renewed 
negotiations and made higher offers which’ 


. also were. not accepted. The plaintiffs 


found at that time that another zemindar 
family called the Majidpur Babus were 
also endeavouring to purchase the pro- 
perties. Being ‘unsuccessful, the plaintiffs 
again went away. Subsequently they got a- 
printed notice purporting. to have been‘ 
issued underthe authority of the defend- 
ant, which is Ex. 1 in the case, offering 
tosell some properties and inviting pur- 
chasers. On receipt of the notice they 
again went to the defendant about the 


end. of November expressing their willing- ` 


ness to purchase item No.3 given in that 
notice. At that time the Majidpur Babus. 


were also making their offers. Itis not: 


necessary to state in detail the story of 
the ‘various negotiations on that océasion. 
It is sufficient to staté that the plaintiffs’ 
case is that on the 30th of - November, 
1920, the defendant accepted the offer of the 
plaintifis and agreed to sell the properties 
33 years’ 
purchase of the net income. The Majid- 
pur Babus had previously offered 32 years’ 
purchase. A draft of the. bainapatra was pre- 
pared bya Pleader on behalf of the plaint- 
iffs. It was made over to the defendant's 


men and corrected by defendant's Pleader - 


Basanta Bàbu who was acting as his ad- 


. viser. It was fair copied by a mohurir of 


defendant and the document was executed 


_on the 4th of December, 1920, by the de- 


fendant and made over to the plaintiffs 


; .who paid Rs. 11,000 out of the purchase- 


money. The document was presented at 
the Registration Office at Oomilla for re- 
gistration as the properties were situated- 
within that District. A commission was 
issued to the Sub-Hegistrar at Dacca who 
went to. the defendant's house, and before 
him defendant admitted execution of the 


© dócument on the 10th of December, 1920, on, 


which admission it was registered. The de- 


fendant went back to Bandar at the begin- . 


ning of January, 1921. When the plaintifis 
went to Bandar with the balance of the 


purchase-money and desired to have the. 
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kobala executed, they were not allowed to 
see the defendant and hence the suit. On 


-behalf of the respondents it is contended 


that, although the onus of proving un- 


contract is on the party who alleges it, 
the respondents have succeeded in proving 
it as the lower Court has found. The ques- 
tion’ does not depend merely on belief or 
disbelief of the witnesses examined befére 
the Court, but depends largely upon the 
inference to be drawn from the evidence. 
Most of the important witnesses were not 
examined before the . Subordinate Judge. 
We. are, therefore; in a similar position as. 
the Subordinate Judge for deciding the 
matter. ; 
The question we have to decideis the 


.State of mind of the defendant at the time 


when he made the contract, i.e, the 4th 
of December, 1920, and we have to: ex- 
amine the evidence adduced by the parties 
from that point. of view. The case for 
the defence is that about the latter part 
of.1918 Kali Narain had a severe form of 
heart disease and he had rheumatism or 
paralysis in his lower limbs. Senilé ae- 
mentia had also set in with consequent 
loss of memory. He was, however, not ac- 
tually incapable of transacting business 
till abo t September, 1919, when he had a 
severe attack. After that it was evident 
that dementia had definitely set in. The 
evidence on which the ‘learned Advocate 
for the respondents mainly relies is as to 


the mental condition of Kali Narain at 


the end of November, 1919, and as to his 
mental condition, at the end of January, 
192i, and afterwards, from which he asks: 
us to infer’ thatthe defendant was not 
competent to contraet early in December, 
11920. There is no evidence worth consider- 
ation on behalf of the defence as to the 
state of the mind of Kali Narain from 
December 1919 to the end of December 
1920. It. is urged that the proper infer-. 
ence from the evidence given is that the 


. defendant was not of sound mind accord- 


ing to the meaning of the expression in. 
8. 12 of the Contract Act. I propose to 
deal with the evidence according to the 
dates regarding Kali Narain's condition. 

[His Lordship then 'dealt with the evi 
dence and continued:—] - ` 

The summary ofthe evidence of hoth 
sides shows that, although Kali Narain 
had heart disease and was suffering from 
rheumatism or occasional slight stroke of ' 


4 
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.paralysis, he recovered from . acute attacks 


of illness after -a short time. He cannot 
by any,means be said to be otherwise 


than one of sound mind, although he might. 


not have been naturally a very intelligent 
man. 

. The all important point, however, is with 
reference to the time when the .contract 
was made. Plaintiffs’ evidence shows that 
there. was a good deal of haggling over the 
price. On the last day, i. e., the 30th Nov- 
ember, 1920, when the bargain was struck 
it was Kali Narain's wife. who said that 
the Majidpur Babus had offered 32 years' 
purchase and asked the plaintifs to pay 
33. years’ purchase to which the plaintiffs 
cousented. A draft was prepared by the 
plaintiffs’ Pleader, which draft was made 


over to the defendants’ mohurir, Hari Nath, 


and his son Bhupati. They took it to 
Basanta Babu, defendants: Pleader, -who 
had made certain corrections, The matter 
of the agreement was” communicated to 
Ananda Babu who considered the price 
offered to be very' good. On.the 4th of 
December the draft was read over to Kali 
Narain in the presence of witnesses, It 
was fair copied by his mohurir, Hari Nath 
Das Gupta, who .signed .as scribe, It 
was executed by Kali Narain who signed 


the document in ll places and was attest-. 


ed. by. 11 witnesses; I shall not describe 
the details which have been stated by the 
Subordinate Judge. There .were three 
Pleaders among "the witnesses including 
Basanta Kumar Sen, the Pleader of defend- 
ants, ' There is ample evidence on. the re- 
aord that he was defendants’ Pleader, and 
although.the plaintiffs made an attempt to 
examine him ata late stage, the defendants 


never thought of examining him in sup-- 


port of their case. Of the other attesting 


witnesses Bhupati is the son of the de-. 
fendant; Ram Chandra Pal, is an officer of- 
the defendants still in their service, but. 


he has not been examined; Chandra Kumar 
is plaintiffs’ servant and was examined by 
them. Satis Chandra Dutt, a Pleader, was 
examined by the plaintiffs. Radha Ballay 
. Das and Bhagaban Chandra De are two 

witnesses not connected with either party 
who have been examined by the plaintiffs, 


Another witness was Satis Chandra Das. 


Gupta, the son-in-law of the ‘defendant, 
who ‘has been charged with wrongful con- 
duct by the defence and who has not been 


examined by either. party. The witnesses: 


examined by the plaintifs Show that the 
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defendant was of sound mind when the 
bainapatra was executed. . The execution 
of the deed was not a, hole and-corner 
business,’ The matter was discussed for 
several months. The price wassettled after 


.& good deal of haggling: Ananda Babu 
“was consulted about the matter. Defend- 


ants’ Pleader settled the draft. It was made 
over to defendant's son Bhupati and mohu- 
rir Hari Nath who now poses as an honest 
man who was compelled somehow. or other 
to take a leading part in a dishonest 
transaction but'did not think it fit toin- " 
form the most interested of the sons of 
Kali Narain, Krishna Kumar, ofthe great 
conspiracy that was going on.-I am of 
opinion that tbe evidence establishes suffi- 
ciently that Kali. Narain was in a state of 
mind which showed that he knew what he 
was doing and that he was capable of 
understanding the nature and.consequences 
of the contract he had made. He was 
anxious to payoff hie debts by selling a part 
of his "property -situate in the District of 
Comilla. The price was settled at 33 years’ 
purchase of the net income.: The question 
of the Kutcheri bari was directly: referred 
to him and he agreed not to charge a sepa- 
rate price for it. If this story had been 
false Hari Nath who is said to have been 
present when the matter was discussed with 
Kali: Narain would certainly not have 
written out the terms-in the document. 
It was further stipulated in order to safe- 
guard the interest of the parties if there 
was any mistake in the calculation of the 
price, that it would be liable to alteration 
if the net profit was’ found to be more or 
less than what was caleulated. The nature 


‘of the document was a simple contract 


for sale and even if Kali Narain could not 
understand all the terms contained iu the 
document, there is no reason to suppose 


‘that he did not understand the effective, 


terms under which the property was agreed 


"to be conveyed. There is no question that 


plaintifis paid Rs. 11,000 as earnest money. 
I have no hesitation in disbelieving the 
evidence of Bhupati and Hari Nath that 
Kali Narain was not of sound mind. If 
that were so there is no reason why they 
should attest the. deed or take so prominent 
a part in the transaction. The next thing 


I have to mention isas to what happened 


immediately after the execution of the deed. 
Krishna Kumar Sen is the second of the 
gurviving sons of the defendant and is the 
real protagonist of the play, as his elder 


Bà 


‘brother -and other brothers do not seem to 
take any special interest in the matter, ex- 
cept Bhupati who has given evidence as 
I have already stated. Krishna Kumar 
attended a meeting at the house of Basanta 
Babu Pleader, with Kali Narain’s Manager, 
Durga Sankar, where it was proposed that 
- some arrangement should be made with the 
Majidpur Babus about the property. Krishna 


Kumar did not then say anything about ` 


.the inéapacity of his father to make the 
contract. This is not natural if the fact 
. were true. Krishna Kumar became aware 
of the bainapatra the day after, but it does 
. notappear anywhere that he took exception 
to the transaction on the ground that his 


father was of unsound mind. He had also . 


the opportunity of saying so when the 
plaintiffs went to Bandar with the balance 
of the purchase-money for the execution of 
the kobala. Arabinda Guha, a Pleader, 
. who was taken there by the plaintiffe, says 
that Krishna Kumar was asked to tell his 
father that the plaintiffs. had arrived there 
for the xobala with thé money. Krishna 
Kumar did not say anything but disap- 
peared. Krishna Kumar, however, says he 
wasthen absent from Bandar.. But I see no 
reason to disbelieve the. Pleader about this 
.matter. Last, but not the least, there is the 
evidence of Moulvi Apsaraddin Ahmed, the 
District Sub-Registrar, then of Dacca, who 
executed the commission for registration of 
the bainapatraand before whom Kali Narain 
admitted execution, and signed his name 
below the endorsement ofthe Sub-Regis- 
trar. The Sub-Registrar has stated facts 
on which there is no room for doubt that 
Kali Narain had executed the deed with 
full knowledge of its eflect and he acted 
with such politeness and. consideration 
which is expected from a man of his position 
towardsthe Sub-Registrar. The Sub-Regis- 
trar was: an officer of experience holding a 
tespofisible position under Government and 
no reason has been suggested at the Bar 
why his evidence should ‘not be accepted 
except that his evidence goes against the 
evidencé of the medical witnesses, 
not think so, as no medical witness exa- 
mined by the defendants saw Kali Narain 


at'the time. The evidence of the medical. 


men may be true as regards the condition 
of the patient when they saw him. But 
their opinion was to some extent formed 
on the statements made by other people 
which they believed to be true. I have 
dealt with the evicence in considerable 


r 
s 
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detail, partly. because the Subordinate. 
Judge. did so, with whose conclusion l do. 
not agree, and partly out of deference to 
the elaborate arguments addressed to us. 
I need only refer to certain other minor . 
matters mentioned by the Subordinate 
Judge which, however, I do not think re- 
levant to the enquiry in this case. The 
first is with reference to the case brought 
by Kali Narain in 1918 against a purchaser 
of a tenancy right for ejectment. The plea 
of the defendant in that case was that the 
plaint was not Kali Narain's and that he 
had paid salami to Kali Narain and was 
not liable to be ejected. Kali Narain, 
as plaintiff, wanted to examine bim- 
self on commiesion. In such a case the cer- 
tificate of the Doctor for inducing the Court 
to. issue a commission must be in strong 
terms. But the evidence of Kali Narain in 
the case (Ex. M) does not show that he 
did not understand what he had to say in 
support of his case. An old man's memory 
cannot be expected to be as good as when 
he was ycung. But that does not mean 
that he is not capable of taking care of 
his interest. The other matters referred 
to by the Subordinate Judge that the wife 
of Kali Narain was consulted in certain 
mattersor Anaxda Babu's advice was sought 
for, also do not show the mental incapacity 
of the defendant. The lady asI have ob- 
served was intelligent and strong-willed. 
That the grandmother. would be asked whe- 


ther a grandson should be sent to Cotton 


School at Calcutta, which, by the way, is a. 
disciplinary school for unruly boys, is natu- 
ral. The evidenceas to the mental capacity 
of the defendant at the end of January, 
1921, or at any subsequent time also dces 
not.seem to me to be of any consequence. 
Attempts were repeatedly made by the sons 
to take the defendant from Dacca to Bandar. 
He was taken there on 6th January, 1921, on 
the pretext that one of his sons had fallen 
ill. After that he was examined by Colonel 
Newman on the z4th and 26th of January. 
One can onlyimagine what treatment he 
received from hisown people and itis no 
wonder that Kali Narain's condition was 
then bad. The medical evidence as to the: 
condition of Kali Narain on subsequent 
dates does notagree with each other. Kumar 
BLa&bendra' Narain, Civil Surgeon, with 
European qualifications and 34 years’ ex- 
perience in Government service, examined 
the defendant from 17th to 19th April, 1922.- 
He took elaborate notes of the questiong 


+ 
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put to tha defendant and his opinion isthat 
defendant was mentally sound. On the 
otherhand, Dr. Macgilvie,who examined him 
~on the 23rd'and 24th April, 1922, is.of the 


contrary opinion. In thisstate of the medi- - 
eal evidence I:can only say that each gave. 


“his opinion as to what he observed at the 
time when he examined the patient: The 


-all important question is, as I have already 


observed, the state of the mind of the de- 
fendant atthe time of the transaction in 
question. I am definitely ofopinion on the 
evidence that at that time the defendant 
was of sound mind, quite capable of under- 
standing the transaction and of forming a 
rational judgment as to its effect upon his 
interest, ae. aes 
This finding ‘disposes of the question rais- 
ed’ by the respondents’ Counsel before us, 
that Kali Narain being a person of weak 
‘Intellect is entitled to special consideration. 
According to the general rules of English 


‘Law, which have been applied inthis country , 


and extended to the case of pardanashin 
ladies, protection is given to persons whose 
disabilities make them dependent upon 


or subject them to the infiuence of others ` 


although nothing in the nature of fraud 
or coerion may have occurred. But in this 


. case, even if the defendant is considered ` 


to be of such weak intellect, there was ample 
protection with reference to the transaction. 
There were his son, two of his officersand 
his own lawyer. Disinterested third per- 
sons were also there. No advantage was 


‘taken of his alleged weakness but very’ 


good value was secured for. the property. 
The question may be looked at from the 


point. of view indicated, in the case’ of a, 


pardanashin lady by Lord Sumner in the 
recent case, in the Privy Oouncil, of Farid- 
_un-nissa v. Mukhtar Ahmad (1) where the 
onus was on the person claiming under the 
deed. His Lordship observes as follows :— 
“TE must be a question whether, having 
regard to the proved personality of the set- 
tlor, the nature of the settlement, the cir- 
cumstances under which it was: executed, 
and the whole history of the parties, it is 
reasonably established that the deed execut- 
ed was the free and intelligent act of the 
settlor or not .If the answer is in theaffirm- 
ative, those relying on the deed have 


(1) 89 Ind. Cas. 649; 52. T. A. 342 at p. 352; 2 O. W. 
W. 662; A. I. R. 1925 P. C, 204;-49 M_L. J. 758; 47. A. 
703; 42 O.L. J, 531; 23 A. L.J. 1000; 28 O. O. 338; 


(1925) M. W. N. 918; 12 O. L. J, 656; 30 O. W. N. 337; - 


28 Bom, L. R- 393 (P. C), s 
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act. 


"on this question : 


> 


discharged the onus which rests upon 
them.” > a NG : i 

‘As I have already said even if the defend- 
ant was of. weak intellect there was full 
independent advice which. would sustain 
the transaction and I find no reason to 
doubt thatthe contract was his intelligent 


In that view I do not consider it necessary 
to discuss the numerous cases cited before 
us on the point. a 

I shall next deal with the question of 


vagueness or indefiniteness of the contract. 


The value of thé properties was fixed 


vat. Rs. 1,07,131-4. There is this provi- 


sion in the bainapatra: "The amount of 
eonsideration money is fixed at 33 times 
the net collection after deducting revenue 
cesses, etc., from the amount of- gross col- 
lection of the properties described in the 
schedule below and dedueting from the 
balance -collection charges at 10 per cent. 
The amount of consideration is to vary in 
proportion if the amount of gross collection 
varies om seeing the papers, and both the 
parties shall abide by. the same". The 
law om thesubject may be stated thus: 
* Tn allsales itis evident that. price is an 
essential: ingredient, and that where it is 
neither ascertained nor rendered ascertain- 
able the contract is. void for incomplete- 
ness and incapable of enforcement. It is 
not, however, necessary that the contract | 
should in the firat instance determine the : 
price. It may either appoint a way in 
which it is to be determined, or it may 
stipulate for a fair price." Fry on Speci- 
fic Performance, 6th Edition ss. 353, 354. I 
may also refer to the case of New Beerbhoom 
Coal Co. v. Bularam Mahata, (2) where the 
Courts in India refused specific performance 
of acontract to grant a lease of certain 
lands “ata proper rate.” The High Court 
affirmed the decision of the ‘trial Judge on 
the ground that it was impossible to deter- 
mine what was. a reasonable rate." Their 
Lordships “of the Privy Council observed 
“There might have been 
considerable difficulty in fixing the rate; 
but difficulties often occur in determining 
what is a reasonable price or a reasonable 
rate, urin fixing the amount of damages 
which a man has sustained under particu- 
lar circumstances. These are difficulties 
which the:Court is bound to overcome." 

(2) 7 I. A. 107 at p. 114; 5 Q. 932 at p.937; 7.0. 
L. R. 247; 4 Sar. P. Ò. J. 145; 3 Suth. P. O. J. 737; . 
4 Ind. Jur. 313; à Ind. Deo. (a; 8.) 1202 (P. O5. - | 
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In the present casethe price was settled 
in a definite mannerand provision was made 
for its alteration if any ground was made 


-out for alteration. It is urged that in this 


case the revenue payable fora portion of 
a touzi cannot be apportioned with refer- 
ence to the revenue payable for the entire 
touzi. It is true in one sense, as any ap- 
portionment made by the vendor and pur- 


.chaser will not be binding on Government. 
“But when the vendor tells the purchaser 


that he would have to pay a certain amount 
of revenue for the portion purchased and 
the purchaser accepts it, I do not see any 
difficulty in the matter. That agreement 
would be binding ‘on the parties. If the 
vendor asks for a larger sum, the net profits 
would diminish, if a smaller sum, it would 
increase. ‘The plaintiffs say that the revenue 
payable was settled aceording to the amount 
in the printed notice Ex. I. It is, however, 
urged by the respondents that it has not 
been proved that the notice was issued un- 
der the authority of Kali Narain. But in 
fixing the price in the batnapatra the col- 
Iections and the revenue must have been 
settled somehow. The defendants do not 
say that it was with reference to any other 
papers: They do not also say that the 
net collections are different or that the price 
calculated at 33 times the ‘netincome would 
be different. I am unable to- see that there 
is any vagueness in the contract. It is 
argued that it does not appear that the price 
of the 3rd item in the bainapatra was 


taken into account. The evidence of Chandra’ 


Kumar Chakrabarty (at page 103) shows 
that it was done, and: he also states that 
certain collection papers were shown to 
them about the properties sought to be 


sold. That evidence is not contradicted.. 
. I, therefore, hold that the price was fixed 


with reference to the net incomeas shown 
by the defendant. Another argument ‘is 
that the contract was to execute a kobala 
“ containing necessary stipulations” and 
it is urged that such a contract is not cap- 
able to specific performance, and thecases 


‘of Rummens v. Robins (3) and Hyam v. 


Gubbay (4) are cited in support of the con- 
tention. In the first case the Vice .Chan- 
eellor held that there .was no concluded 
contract andthat was also the finding of 


. the majority of the Court in the latter case. 


But here it cannot be questioned that there 


- ' (3) (1865) 3 De. G. J. & S. 88; 11 Jur.*(w. s.) 631; 14 La. 
R.R. 89. 2 - 


T. 717; 13 W. R. 979; 46 E. R. 571; 142 R. : 
(4) 32 Ind. Qas, 53; 20 G.-W,N, 66, ^ 7. 


" 
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was a concluded contract. Reference may 
be made to Harichand Mancharam v. Go- 
vind Luxman Gokhale (5). If a contract is 


framed in general terms the Court will carry 
it into effeet where “the law, will supply the - 


» details. (Fry on Specific Performance, s. 


368) For example, where a contract for 
lease was “to contain all usual covenants 
and provisions" or the terms were “ the 
usual publie house contract”, the Court 
gave effect to the: contract. Here the 
expression “ necessary stipulations” evi- 
dently mean the stipulations for sale im- 
plied under the law and contained in the 
Transfer of Property Act. On the whole 
I do not think that there is any vagueness 
or indefinitenessin the contract. 

The next question is.one of hardship 
and ‘whether we should decree specific per- 
formance inthe exercise of our discretion. 
Mr. Sircar refers to s, $2, (1) Illustration (d) 
and the case of Twining v Morrice (6) on 
which th e Illustration is based. It is argu- 
ed that the agents employed by Kali Narain 
to earry on the negotiations did not try 
to obtain the best value. It is not sufficient 
that the proper value was obtained but the 
best value should be secured in order to 
decree specific performance. The Majidpur 
Babus were staying at Dacca and the agents - 
did not inform the Babus that the plaintiffs 
had offered 33 years’ purchase. If they had 
done so the Babus might have at once 
offered a higher price, as they subsequently 
offered 40 years’ purchase (which was really 37 , 
years’ purchase as 3 years’ purchase money 
was to go to the amias). Even if the fact were 
s0, [do not think the principle applies. In the 
case cited, the purchaser did an act, however 
innocently, by asking the seller's attorney 
to bid for him, by reason of which the 
vendor was placed ata disadvantage and: 
the property was knocked down ata low 
price. Here the purchasers were strangers 
who weré only offering the price they were 
prepared to pay. They did not do anything 
toinducetheagents of Kali Narain to get 
the property for them at a low price. 
They were negotiating directly with Kali 
Narain. If Kali Narain elosed the bargain 
with them, they were not to blame. But the 
fact is that the Majidpur Babus did not at 
onee offer to pay any higher price on hear- 


(5) 71 Ind. Cas. 763; 501. A. 5; 47 B. 335; A. IR. 
1923 P. O. 47; 17 L. Wo 572; 44 M. L. J. 608; 32 M. 
L T.175; 37 C. L. J. 440; 25 Bom. L.R. 531: 28 G. 

. N. 73 (P. OJ. 

(8) (1738) 2 Bro. Q. Q. 326; 29 E. R. 181, 


< 
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ing about the bainapatra. They- tried at 
first to share the property with the plaintiffs 
or to buy them off. It was only after some 
days when they failed in their attempt, that 
they offered 35 years’ purchase and then 40. 
years’ purchase. If specific performance is 
not allowed toa purchaser on the ground 
that another person offéred a higher price 
after the contract was concluded, then, I 
think in no-casecan specific performance 
be allowed to a purchaser. Because, inthe 
. majority.of such cases the vendor is ‘un- ° 
. willing to perform the contract as hé expects 
: a higher price. Then it is urged for the 
` respondents that it ‘is hard that the defend- 
ants should be compelled to sell at the price 
which did not take into consideration the. 
khas lands, the grass lends, and -the bazar. 
The evidence with regard. to these is only 
“that of Ananda. Charan who is now the 
manager. There is no corroboration even 
in the evidence of Krishna Kumar who 
used to manage the property. Ifthe lands 
had produced any income.they. must have 
been entered in the papers of the zemin-. 
dari. But no papers.have been produced. 
I have. no hesitation in rejecting the evi- ` 
. dence of this witness. Besides, when a.. 
zemindari is sold, the usual practice isto. 
take the income only into consideration.: 
Moreover, “If the contract has been entered - 
into by a competent party, and unobjec- 
tionable inits nature and circumstances, 
specific performance is as much a ‘matter’ 
` of course and, therefore, of right, as are 
damages. The mere hardship of the results 
will not affect the discretion of the Court." 
(Fry, s. 46, see also s. 422). The case of. 
Davis v. Maung Shwe Go.(7) cited by the 
appellants .may also be referred to in this 
connection. Their Lordships observe in 
answer to the contention, that having 
regard ,to the onerous character of the 
bargain specific performance should not be 
. allowed in the exercise of discretion: "In 
` the absence of any evidence of fraud or: 
misrepresentation on the part of the plaintiff 
which induced the defendant to enter into the 
contract, their Lordships see no reason to-. 
-accede to the argument. The bargain is 
onerous, but there is nothing to show that it. 
is-unconscionable. .-The defendant knew all - 
along that a lakh was the plaintiffs’ limit; it- 


(7) 11 Ind. Cas. 801; 381. A. 155 at p.188; 38 C 
805 at p. 823; 15 C. W. N 935; 13 Bom. L. R. 70i 
(1911) 2 M. W. N.79; 14 O.L. J. 250; 
229; '8 A. L, J. 1193; 10 M, L. T. 455; 21 
(P. Oki. i, ui ANS E 


Bur*L. T. © 
. L. d. 1127 


, 
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-not decreeing specific performance in 
exercise of our discretion: In my judg-- 
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is in evidence that he had frequently urged 
the defendant's daughter to advise him to 
sell the land if he was getting a higher. 
offer. It is difficultto say under the cir- 
cumstances that. he took an improper 
advantage of his position or the. difficulties 
of the defendant.” The present case is much: 
stronger, as the evidence shows that the. 
defendant secured a very good value for 


= 


‘the property. Under these circumstances, ‘ 


l am unable to hold that there was any. 
hardship, or that thereis any ground for 
the 


ment, there would have been no, question 
about selling the properties to the plaintiffs. 
if the Majidpur Babus who .appear to be, 
influential zemindars, had not .offered a 
higher - price after failing to buy off 
the plaintiffs or getting a share of 
the. properties from the , plaintiffs by 
paying a proportionate share of the price 


for which the plaintiffs had contracted to . - 


purchase. Thedefendants have not shown 
that the nef income of the property ‘is 
higher than what is stated by the plaintifls, 
and there are no materials on record on, 
which it may be held.that the purchase 
money should be more than what is stated; 
in the bainapatra.-It should, therefore, 
be held that the price given in that docu-. 
ment is the proper price. l 

On these grounds, I would set aside the 
judgment and decree of the Subordinate - 
Judge and decree’ specific performance of 
the contract embodied žin thé bainapatra 
dated the 4th December, 1920. i 

The appeal is decreed withcostsin both 
-Courts. The crogs-objection is dismissed, 
without costs. 

ROy, J.—TIhe appellants here are: 
certain Saha Merchants of the Tipperah 
District who were plaintiffs in the Court’ 
ofthé Third Subordinate Judge, Tipperah, 
inthe suit from which this appeal arises, 
The defendant was Kali Narain Sen, 
'Ohoudhuri, zemindar ‘of Bandar, Thana 
Naraingupj, District - Dacca. . Kali’. 
Narain was:an old man and he died during 
the pendency of the suit and his heirs are 
the respondents here. The suit was for- 
specific performance of a contract made on , 
4th December, 1920. Kali Narain issaid | 


"to have agreed tosell hiszemindari pro-. 


perty joer panchkitta, in the’ Tipperah, 
District, for a sum of little, over a lakh. 
which was ¢alculated on the net annual, 
income of the mahal at 33 yén" purchase. 


A 


left Bandar about a year before. 
.inereasing old age (apparently he was about 


ex 
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Rupees. 1,1000 was paid as earnest money. 
'The agreement orthe bainapatro was duly 
registered 6 days, after. 
Majidpur Babus who are.neighbouring pro- 
prietots and with whom Kali Narain had 
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lt appears that: 


been in litigation came in.atthis stage and. | 


offered 40 years' ,purehase (really 37 times 
tothe proprietor and 3 to the amlas) and 
friends of the parties tried to induce the 
Sahas to give up their claim or to join 
with the Majidpur Babus in purchasing the 
property. The Sahas did not agree. The 


contract was made at Dacca where Kali: 


He had 
With 


Narain was residing at the time. 


70 or 75 years old) he left the management 


. of his zemindari, to his sons, or rather, to 


his second son Krishna Kumar. The estate 


had become largely indebted and Kali. 


Narain was not quite satisfied with the 
management of the properties. There were 
bickering. among the sons and grandsons. 
Kali Narain had also paralysis of: rheuma- 


'. tism in his legs and suffered from severe 


. heart attacks. 


It is said that he also wanted 
to make -a provision forhis wife and his 2 
daughters then alive. -He wished to go to 
Dacca for treatment. This was’. oppos- 
ed, by the sons. Kali Narain wrote | to 


an old friend Babu Ananda Roy, at one’ 


time a leading Pleader of Dacca and nowa 
zemindar and a person of great influence. 
Through his help and by appealing to.the 


‘Sub-Divisional Magistrate of Dacca, Kali 
` Narain went to Dacca. 


He seems to have 
made a Willa few days after. Kali Narain 


_ placed his properties under the manage- 


` sibility of paying up all the debts. 


ment of Babu Ananda Roy and there was 
-repeated discussion that unless a part of 


the properties was sold there was no pos- 
It was 


. jn these circumstances that the Sahas made 
` their negotiations and made their final offer 


of 33 times the annual net income from 
the mahal, The kobala was to have been 
executed within 2 months. But, 
meantime, Kali Narain went back to 


` Bandar and though the plaintiffs took the 


balance of the money there Kali, Narain 
“would not appear before them. "The plaint- 
ifisthen commenced this action on 30th 
June, 1921. 

The defence was that Kali Nerein was 
unsound of, mind atthe time of the alleg- 
ed agreement, At the outset a prayer was 
made for the appointment of -a guardian 


co 


in the ' 


examined theold gentleman. ` 


‘main prayer of the plaintiffs: ° 
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nate Judge after a personal inspection of . 


Kali: ‘Narain appointed’ Krishna , Kumar 


(who he thought was the eldest ‘son) ‘aa’ 


guardian ad litem. There was'an appeal 
to this Court against this order «and 
the decision of this Court was ‘that 


there should be a judicial enquiry into - 


the question of thé ‘alleged unsoundness pf 
mind or mental infirmity. Various Doctors 
He, ‘however, 
died in July, 1922, and his heirs were 


substituted. At the ‘trial numerous witnes- - 


ses were ‘examined ‘before the Subordinate 
Judge and several witnesses 
amined on commission issued by him. The 
learned Subordinate Judge dismissed the 
but granted 
them a décreé forthe earnest. money they 
had paid. From this decision the ‘plaintiffs 
have come up here in appeal. 
respondents there is a cross-objection in 
respect of the earnest money decreed, but 
Mr. Sirear who appears for the respondents 
does not press the cross objection. The 


simple question for decision, therefore, now 


is whether specific performance should be 
enforced.. 

The evidence is voluminous. 
dence: of Babu Ananda Chandra Roy alone 
runs into over 220 printed pages. He was 
examined oncommission, The scandalous 


length of the examination of this witness 


and of several other reflects great discredit 
on the members of the Dacca Bar concerned 
when itis acknowledged that considerable 
portions of this evidence is entimely irrelev- 
ant. 

Mr. Chakravarty, for the plaintiffs, con- 
tends that the learned trial Judge has 
not appreciated all the circumstances -of 
the case as touching the plaintiffs and that 
tbe view taken by him of theevidence is 
grievously wrong. The learned Subordinate 
Judge does not seem to have distinguished 
the inconsistent, pleas set up. He has, after 
a general examination of the circumstances 
of ‘the case, come to these conclusions: ' 

let. that. Kali Narain did not con- 
tract to sell the properties to the plaintiffs; 

2nd: that his mind was much enfeebl- 
ed and impaired by age anddieeaee and that 
Kali Narain was quite incompetentto enter 


“into the contract referred to in the plaint 


ad litem for bim and the learned Subordi- . 


‘and was incapable of understanding the 
terms ofthe bainazotra and of jorming a 
rational -judgment of its effect upon -his 
interest; 
8rd. 


were ex- ' 


For the . 


The evi- . 


that "tbe. bainapatra had been 


* 
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‘secured by the undue influenice and unfair 


‘means of Satis Kabiraj (Kali Narain's son- 
in law) and without Kali Narain's under- 


standing its contents, and without and his 


obtaining proper advice. Mr. Sifcar'tries 


to support the decision of thé trial: - Court ^ 


by arguing.that, regard being had to the 
condition of Kali Narain before and after 
the’, ‘bainapatra, an inference may be 


drawn, that Kali Narain had not-that sound-. 


ess ‘of mind which is contemplated under 
8. 12 of the Contract’ Act, and that, at any 
"rate, it is proved that ‘Kali Narain.was weak 
in mind at this time ‘and that specific per- 
‘formance of the contract should be refused on, 
this „ground as also because the full value 


of the property. was not obtained. The: 


main argument of Mr. Sircar, if I ‘have 
‘understood him. properly, is that, 
being had to all the circumstances of the 
ease, the Court should exercise the discre- 
tion it had and refuse enforcement, of: the 
contract, His second ground. is that the-con- 
` tract.is void for uncertainty. 


. The. case for the defence was ihat ‘Kali | 


arain was.unsound of mind :at the time 


the document was executed, viz., 4th Decem- 


ber, 1920. “The pósition taken. by Krishna 


Kumar Sen, the second son, who is really the `. 
y 5 Magistrate and a friend paid Kali Narain 


contesting defendant, and by some of the 
other witnesses is that Kali Narain's mind 
was. gone by the end of 1325 B. S. i.e, 

to say. by April, 1919. This is Krishna 
Kumar's statement on page 139 of part 1 
of the paper book. “From the latter part of 
1325 onwards till his death my father had 
no capacity to understand ths ‘terms of 
a document and why the deed was being 
executed and its effect upon his interests, » 
Mr. Sircar contends that on the evidence it 
should be held that Kali Narain’s incapacity 
dated -from towards the end of 1919. I 


think it would be convenient to follow the 


learned Subordinate Judge in-his discussion 
of the various incidents. ; 

The earliest is the occasion when. Kali 
Narain deposed in February, 1919, ina suit 
he had brought against one Imamaddi for 
ejectment. A Doctor's certificate.was taken 
on 18th November, 1918, to get exemption 
from his appearance in Court andtheDoetor's 


certificate and the fact that Kali Narain - 


said before the Oom missioner that he suffer- 
ed from .loss of memory and was ailing, are 
relied upon -for the inference. that senile 
loss of memory had:set in. The deposition 


, eis an exhibit and, if it shows anything, it 


shows that Kali Narain, was emphatic in 


s 
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‘asserting that he did not “meet, Imamaddi . 


regard . 


-answer his question but 
-at him, This evidence is said to be proof." 
‘that dementia had set in.. 


“his first statement 


“537 


and. that Imamaddi never. paid him. any 
money and that, unless he gave his sanction, 
recognition of a tenant was.not valid; Kali 
Narain's deposition gives no indicatior that 


ihe did not understand management. 


In January, 1919, Kali Narain borrowed 


Rs. 47,000 on a mortgage (previously he had 


‘borrowed Rs. 10,008 on another mortgage) 
and from April to July, 1919, he was borrow- 
ing monies on hundisand on 20th N ovem ber; 
1919, he executed a-patta, An attempt was 
made to get rid of the effect of these transac- 
tions by Krishna. Kumar, by. asserting that 
he and thé-amlas made all the arrangements 


-and that Kali Kumar only put his signature 


on the documents. . Krishna Kumar's evi- 
dence shows, however, that Kali Narain was 
consulted and the proper inference is that 
Kali Narain, was exercising his Will in these 
matters and itwas his Will which was being 
followed in the execution of these docu- 
ments. It may be mentioned’ that Kali 


Narain continued to execute : ‘similar in- f 


struments when he wasin Dacca ànd that 
after his return to Bandar in January, 1921, 
he continued for some time to sign plaints ; 
and written statement.. - : 
Babus Suresh Ohandra Gupta, Bub-Deputy 


à visit. in “August (or September), 1719, at - 
Bandar and was disappointed’ that Kali 


‘Narain, who had welcomed -him eagerly 


before, did not respond to his salutation and. ' 
looked vaeantly 


The learned Sub- 
ordinate Judge has himself consideréd-that. - 


lhe witness, being a connection, may have 
' described the mental condition of-Kali Narain 


with an unconscious bias in favour of the. 
defendant. There is another circumstance 
disclosed .in his evidence. Kali Narain's 
wife requested him to speak | to her sons 
and ask them notto give.so much trouble 
to their father in his. last ` years and he 


‘spoke’. to ‘them. In the -course of. cross- 
‘examination the witness tried to minimise’ 


the effect of this’ statement, but I think 
.may he taken as 
correct. The statement showa that there 
was a conflict of wills between father and 
son, and the assertion that Kali Narain had 


‘no will left cannot be believed. The state- . 
ment corroborates also the story that there 


was discussion ‘going on between Kali 
Narain who wanted to go to Dacca and the 
sons who were against it, The. defence 
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soon after this witness and they also speak 
of Kali - Narain -not responding to their 
questions and sitting looking vacantly 
about him. The learned Subordinate Judge 
has not referred to them, They were casual 
visitors. It appearsthat Kali Narain had 
several attacksof the heart at about this 
time and itis possible to suppose that he 
was prostrated and this particular time he 
was notin the mood for seeing: visitors. 
Soon after, he went to Dacca and was under 
the treatment of a Kabiraj and we have it 
in evidence that he talked to people, 
‘went aboutfor drives, and so forth. 
. Kali Narain left Dacca on the 9th Decem- 
ber, 1919, under Police protection. This 
fact seems to have been considered by the 
learned Subordinate Judge as a ground for 
deciding that-Kali Narain was unsound of 
mind at the time. No doubt, he had become 
- feebleandinfirm and had not thestrength to 
order his sons about and leave for Dacca. 
No doubt, he who was at one time a genial 
and amiable gentleman, had become taci- 
turn and irritable, but unless we shut our 
eyes tothe evidence of thewitnesses andact 
blindly on the evidence of Krishna Kumar, 
we cannot come to any such conclusion. 
It is not intelligible what conspiracy Kali 
Narain's wife could contemplate against 
her sons, 
. Bion should be made for herself and the 
two daughters.it is not an iniquitous desire. 
Kali Narain it appears used to lean on. his 
son-in-law, Satis Kabiraj. That, too, a 
man is entitled todo. Krishna Kumar ad- 
mits’ that there was a discussion going that 
the father should goto Dacca for treatment 
‘and he was opposed toit. He says he was 
apprehensive that Satis Kabiraj might in- 
duce his father to:éxecute some document. 
That gives the real reason for. his opposi- 
.tione KaliNarain felt himself a prisoner in 


his own house and wrote to Babu Ananda: 


“Roy of Dacca to. rescue him. He got a 
reply and wrote again. He was still the 
gentle father and wished Ananda Babu to 
writs to each of his sons a letter of re- 
commendation that “no harm would be 
. caused to them.” These letters bear Kali 
Narain’s signature and we are to Suppose 
that Kali Narain did not really write them 


- but merely put his signature on them. 


Eventually, an application was made before 


the. Sub-Divisional Magistrate of Narain-. 


- gunge anda Pleader went with the Police 
and brought Kali Narain amoy: The Pleader 
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has deposed -and we learn from him that, 
though it was suggested that it was late, 
Kali Narain would not wait saying that if 
he did not go then, he might not go 
at all. A palki had been brought for 
Kali Narain.. No dooly bearers could be 
procured, however, for the wife and the 
Pleader's suspicions that the bearers 
made themselves scarce at the instiga- 


-tion of the sons, do not seem to be un- 


reasonable from the circumstances of the 
cage. 
indignity-of -a zemindar's wife having to 
walk through the village leads the learned 
Judge to.condemn the conduct of Kali 
Narain. The sons, however, gave no help 
though the father was determined to go, A 
man may be too ill to walk and see his wife 
walking and yet besound enough in mind 
to do business. Kali Narain was taken to 
Mr.Staig (the Magistrate of Naraingunj) 
and he makes an endorsement on the appli- 
cation that Kali Narain was.proceeding to ' 
Dacca. Kali Narain went to the station and 
had to wait for the train, He arrived late 
at Dacca but drove straight to Ananda Babu 
and thanked him, apologising for waking 
him up at that time of the night. The 


“version of Krishna Kumar is that the Police 


came with a number of lathials the sug- 
gestion being that Kali Narain was only an 
inert mass. Krishna Kumar, it appears, 
followed theparty to Dacca keeping him- 
self at a distance. The circumstances have 
only to be considered to show how unre- 
liable Krishna Kumar is. Babu Ananda 
Ohandra Roy's deposition and that; of the 
Pleader who went with the Police and 
brought Kali.Narain to Naraingunge show 
avery different state of things. 

Within a few daysof Kali Narain's arrival 
at Dacca and while he was staying with his 
son-in-law, Satis Kabiraj, Kali Nardin exe- 
cuted- a Will." We are notconcerned actu- 
ally with the validity of the Will, but it 
has some bearing on the case. By this 
Will(there was & previous Willas it ap- 
pears) Keli Narain made a provision of 
Rs. 150 a month for bis wife for her life and 
he gave each of histwo daughters (Satis 
Kabiraj's wife and Kadambini) Rs. 15 a 
month for.their life. and on their death 
Rs. b: amonth to each set of sons by these 
daugbters. Kali Narain's income.is given 
as between Rs. 12,00 to Rs. 15,000 a 
year. Kadambini died at Dacca. The 
provisions made in the Will by themselves 
do not go to show that Kali Narain was doe. 


The poor old lady had to walk. The, : 


“place our . reliance. 
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ing anything violent to the detriment of 
his sons. We learn .from the. Pleader 


Surendra -Nath who went to Bandar to his. 


rescue that Kali Narain told him that he 
wanted to execute a Will at any-early date. 
By the Will, Nirmal Kumar Gupta, Pro- 
fessor, Jagannath Oollege, was. appointed 
one of the executors. He has deposed. -He 


. is a relative and he tellsus how Kali Narain . 


appealed to him also to save hisestate.and 
he went and saw Ananda Babu .and consult- 
ed. him. The learned Subordinate Judge 
on this point says that it is not at all un- 
likely that the wife and son-in-law worked 


Kali Narain up to a state in which Kali 
Narain should say that he wanted to exe- 


‘cute a Will, but, at the same time, comes 
suddenly to the conclusion that Kali Narain 
had no testamentary capacity in, December, 
1919. As was observed by their Lordships 
of the Privy Council in Sayad Muhammad 

` v: Fateh Muhammad (8) undue influence 
and incapacity are totally different things. 
Nothing can bé said against this Professor 
and the learned Subordinate Judge can 
find nothing against him except ‘that Kali 
Narain’s wife apparently did all the talking. 
The Professor; however, deposes that Kali 
Narain joined in the conversation from 
time totime. Both he and Ananda Roy 
give positive evidence of the capacity of 
Kali Narain. It is established beyond any 
doubt that Kali Narain wished to execute a 
Will and had a mind. Whether there was 

“any undue influence with regard: to the 

Will it is not for us to consider here. 

At this stage it is just as well to refer 
to the evidence of Dr. Pringle’ (a Medical 
Officer attached to the jute firms at Narain- 
gange) on whom Mr. Sirear has asked to 


- do so. Bandar is just across the river 
from” Naraingunge. and this gentleman 
was called in to see Kali Narain on the 25th 
November, 1919. After Kali Narain went 
to Dacca and when Krishna Kumar was 
apprehensive that some document was go- 
iag to beexecuted, he went to Babu Rajani 
Gupta (now the leading Pleader of Dacca 


who was employed in this case subsequent- - 


ly to cross-examinef{Babu Ananda Roy) and, 


apparently under his, advice, - Krishna. 


Kumar went to Dr. Pringle and obtained à 
certificate dated the. 17th December, 1919, 
(2 days before the Will. Dr. Pringle cer- 
tified that Kali Narain was paralysed in his 


» .. (8) 22 I. A. 4; 22 O. 324; 6 Sar, P. Q. J, 515; 11 Ind. 
Dae, (N. 8) 218 (P. O) +- : Š 
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lower extremities and his mind appears to 


: have failed and that he had been suffering 


from progressivé loss of memory for a year 


.and half. The learned Judge himself has 


noticed that the defendant Sachindra, a 
grandson of Kali Narain and a Doctor at 


.Naraingunge, supplied him» with ‘details 
which find a place inthe certificate. - This” 


Sachindra told him that he wanted the 
certificate for the purpose of exempting 
Kali Narainfrom attendance in Court (as we 


learn from his deposition which was taken., 


in England in 1924). . This Docter deposed 
that “ Kali Narain was suffering from senile 
degeneration andI, therefore, inferred that 
his condition would not improve but,would 
on thecontrary get worse." It is unusual 


"for a Doctor to say that there is no chance 


of improvement of the patient he had been 
called in to treat. 'Dr. Pringle- made no 


notes and gave a certificate 3 weeks after . 
‘he saw him. It seems to me that his evi- 
dencethat Kali Narain was suflering from. 


complete loss of memory and was unable to 
use his legs-is of little value in view of the 
fact we know, viz., that Kali Narain went to 
Dacca and was going about and .discussing 
the question of proper managment of his 
properties.  "'" - à . 
- Kali Narain took-a house at Dacca near 


Ananda Babu’s house -and there wera ^ 


several meetings 
Ananda Babu has deposed that he proposed 
2alternative schemes and these hediscussed 
both with Kali Narain and his sons. Krishna 


Kumar's denial on this point counts for: l 
‘It was Kali Narain who said 


very little. 
that he felt doubtful if the scheme of leav- 
ing the soas in management of some of 
the properties would work. Eventually, 
Babu Ananda Chandra Roy took up the 
management .of Kali Narain's properties. 
KaliNarain'sdaughter, Kadambini, died and 
we learmthat Kali Narain moved to another 
house as he could not bear to live in that 
house any longer, In the second house Kali 
Narain's wife had a stroke of apoplexy. A 
move was made to a house in Bangal 
bazar. 
here later on that Kali Narain executed 
the bainapatra. During 


Kali Narain’s stay at Dacca he was 


under the treatment of the best Kabiraj of : 


that town, viz., Purna Chandra Das Gupta. 
The Kabiraj has ‘deposed, and nothing 
can be said against him and nothing 
has been said ‘against him. He deposes 
that he saw nothing unusual about Kali 


the whole of. 


between the 2:.men. . 


Here his wife had cholera and it was .. 
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"Narain. -The evidence of the Kabiraj shows 
`` that, Kali Narain had capacity. Dr. Anabi 
‘Nath Das Gupta, a homeopathic physician, 
‘treated Kali Narain's wife when ‘she had 
. ‘eholera and he deposes that be was invited 
. "toa meal in the house 'after she recovered 
.:and he tellsus that Kali Narain came down- 
«Stairs and used words of courtesy to the 
‘effect ‘whether he could’ give an adequate 
“dinner to the Doctor.’ Kali Narain was very 
old but there was nothing out of the normal 
- ‘about him. This dinner took place. about 
a month before the bainapatra. Thé 
“youngest son Bhupati was all along living 
‘with his parents. | 


Babu Ananda Chandra Roy ‘is by far the 
most important witness in the case. - Mr.: 
Sircar has referred to the case of Harendra 
~ Lal Roy v. Salimullah: Bahadur (9). from 
which it appears that Babu Ananda Roy 
arranged with. Garth and Weatherall for 
.4 fraudulent revenue gale in order, to 
get rid of the encumbrances of the tenure- 
holders. This was put to Ananda Babu in 
eross-examination. The: learned Subordi- 
nate Judge has not referred to it because, 
apparently, in spite of it, he held the reapect 
of people in this locality, and all throughout, 
witnesses speak of him as the big man of 
Dacca, Hehad nothing to gainin taking 
up tho: management which he did at the. 
earnestsolicitation of an old friend like Kali 
Narain. The learnsd Subordinate Judge 
has not disbelieved him. He has quoted 
the witness's observation that Kali Narain's 
memory. was not sharp and thatif any mat- 
ter relating to his affairs was explained to 
him he could understand it. - The learned 


'  "Subordinaté Judges opinion is that the 


witnéss's estimate of the mental capacity of 
Kali Narain is not justified by reason of the 
` fact that once. having taken up the ,man- 
-ageynent he took strongest measures and he 
appointed the officers ‘and thereafter it 
“was to him that the sons and grandsons ap- 
pealed, and. so on. If Babu Ananda Chandra 
Roy, however, took .complete charge, he 
, did it.at the request of Kali Narain. It 
is no way inconsistent with the evidence 


' '. of Ananda Babu that whenever he met Kali 


Narain he discussed the latter's affairs with 

. him. A letter written to inform the Kartri 
.(or Kali Narain'swife) and get Kali Narain's 

. signature has been considered indicative of - 
the fact that Kali Narain hadnomind If 
Kali Narain was able.to discuss his affairs 


© (9) 7 Did; Oas, 21; 12 C. Tag. 336, 
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as we know, it may well be that Ananda . 


Babu did not wish -to trouble Kali Narain 
directly who was admittedly in ill. health. 
Surely a wife may convey the position of 
affairs tothe huebandand get his final orders. 
As regards'the state of Kali Narain's mind at 
Dacca we have the evidence of two Pleaders 
on the sideof the defence. One is Rohini 
Kumar: Bhattacharjya, the Pleader of “Rai 
Mohan Poddar, the mortgagee, and he de- 
poses that he went to see Kali Narain soon 
after his-arrival at Dacca and enquired after 
his health. He said Kali Narain gave areply 
but he’could not remember what he said. 
The second witness is Rohini Mukherji, 
Kali Narain’s Pleaderat Naraingunge. He 
went to see him in April, 1920; at Dacca and 
Kali Narain could not recognise him. If his 
evidence suggests the inference that Kali 
Narain was suffering from senile dementia 


we have ib that this gentle man was ac-, 


cepting plaints and vakalatnamas. all the 
time signed by Kali Narain. The evidence 
of these.witnesses who were only casual visit- 
ors does notin any way displace the posi- 
tive evidence of men like Ananda Babu or 
the Professor.who were discussing. all. his 
affairs with Kali Narain not to speak of the 
physician (the Kabiraj) who was attending 


-Kali Narain when at Dacca. 


This brings us to the question of the 
baine patra and, after al], it is the onlyjques- 
tion which is important, viz.,in what cir- 
cumstances did Kali Narain-execute the deed 
and -what was his mental state at the 
time. The question seems simple enough 
though it was overlooked with irrelevant 
matters by the strenuous defence put up. 
The evidence on this point is entirely one- 
sided. 

- The first thing that strikes me is that 
these plaintiffs are perfect strangers. They 
have notbing to do withthe domestic dispute 
between KaliNarain and his sons. They 
are innocent merchants whoheard that Kali 


Narain was intending: to sell some of pro-. . 


perties and came along and negotiated the 
sale and eventually enteredinto the contract 


and paid Rs 11,000 as earnest money. The , 


second thingis that it was not an affair ac- 
complished in a corner. There .were ,re- 
peated negotiations and then the bainapatra 
was executed. It took-a whole day to make 
a draft, alter it when necessary, and so forth 
and then the instrument was signed. There 
were no less than 3 Pleadezs present. Kali 
Narain's officers,.2 of them, .were present. 


One of them wrote the deed and eventually , 


» 


ax 
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identified Kali Narairi before the Bub-Regis- 


trar of Dacca. The youngest son was pre-- 


sent and was a witness to the deed. Various 
other men were witnesses including àn old 
friend Radhaballav Das who had been also a 
. Signatory to the; Will. . It is idle to contend 
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` Kumar says he was -not willing to aell any 
"property. -Even if this is true, which I 
doubt, 1 do not see that he had any. say in 
the matter. ' His mother, his brother-in law 
and Various advisers wêre giving a different - 
. advice. Purchasers were sought and’ the 


that all these men conspired to be parties. plaintiff Guru Charan and his man Chandra 


to a deed executed by aman who had lost’ 


his,mind The plaintiffs have examined . 


one of -themselves, an employee of theirs 
who madethe negotiations, their Pleader who 
‘was present and Radhaballav. We ‘learn 
that the Pleader Basanta Sen had been told 
to do everything for Kali Narain by Ananda 
Babu and this Pleader made certain correc- 
tions in the draft. It can: serve no useful 
purpose to discuss who should have called 
him or the other Pleader, The. plaintiffs 
have given sufficient evidence ‘The defend- 
antssexamined Haranath, the writer, and the 


son, Bhupati.. Their conduct in attesting” 
the deed isinconsistent with their allega- 


tion that Kali Narain was unsound-of mind 
at the time. The positive evidence of Kali 
Narain’s capacity and the positive evidence 
of the execution ofthe deed in presence of 
numerous witnesses, is not displaced by: the 
kind of suggestions made by them. I donot 
propose to discuss in the meticulous manner 


in which the trial Judge has gone into ‘the 


so called inconsistencies and discrepancies 


in the evidence. The fact that the negotia- 


tions were completed by the 14th Aughra- 
yan 1327/30th November, 1920, and that Kali 
Narain came downstairs in the baithak- 


: khana that night and gave his final word 


wasfound not to tally with the fact that on the 
lbih Aughrayan 1327/4th December, 1920, 
several Journeys were paid to Kali Narain’s 
bedroom and his decision taken there and 
the bainapatra.was finally executed there. 
The conclusion of the trial Judge in one 
. easeis that Kali Naraincould not have come 
down to the baithakhana and in the other 
that Kali Narain was not in his senses be- 
causes these things: were done in his bed- 
room. The- learned Judge has not paid 
attention to the positive evidence or to the 
broad facts of the case. Kali Narain got 
greatly involved and there were repeated 
discussions that unless a part of the proper- 


. ty was sold there was no wayofsaving the 


whole estate. Ananda Babu was consulted. 
The Professor was.asked to find if the 
Ohamarias would take ‘the Naraingunge 
lands. Even Rohini’ Bhattacharjya deposes 
that Rai Mohan Poddar was ‘approached 
*if he would {buy the property. Krishna 


Kumar Chakrabarty depose: to their. com- 
ing and negotiating for the sale-in Assar 
and again in Assin. Ananda Babu.had ad- 
vised an advertisement but it was not issued 
till Aughrayan 1327. The Majidpur Babus 
also came but the plaintiffs made thehigher 
bid, viz., 33-times the net profit and it was 
accepted. It appears that the Sahas were: 
packing up.to March off when Kali Narain's ' 
wife asked them to rise from 32 to 33 years’ 
purchase and the Sahas agreed. Kali 
Narain came down and clinched the bargain. 
Mr. Sirear has contended that there is noth- 
ing to show that Kali Narain was present 
at the various discussions about the. details. 
It is not unnatural that the details should : 
be debated by the amlus on both sides. It 
is-again said that Haranath was: only a 
‘bazar Sarkar and the Manager Durga 
‘Sankar appointed by Ananda Babu was not 
present. He was not present at the execu. 
tion of the deed but thedetails had already 
been settled.. Thé notice or the advertise- 
ment gave the details and if the plaintiffs 
. ehose to accept them it is their'look out. 
The price fixed isexactly 33 iimes net in- 
come given in the notice. It was ‘a’ simple 
enough: transaction for Kali Narain to com- - 
' prehend and thereis nothing to show that 
‘he did ‘not comprehend-what he was doing: 
The bainapatra spreads out..into several. ` 
pages and there areabout a dozen signatures 
of Kali Narain. The signatures are shaky 
as those ofa feeble old man but there is no 
indication of the loss of his intellect. ‘Six . 
- days’ after, the Sub-Registrar of Dacca 
came to the house and Kali Narain admitted: 
execution before him and he was sati¢fied 
that Kali Narain had executed the document, 
The evidence of the Sub-Registrar is assail- - 
ed on the ground that he deposes that Kali 
Narain stood up until he sat down and that 
he-walked up to the top of.the staircase. 
when he left.» The evidence of Ananda 
Babu and.Nirmal Babu was also attacked 
on the ground that they do not seem to have 
realised that Kali Narain was suffering from 
paralysis. One has only to mention that at 
‘about this time, i. e. early in: December, 
1720, Kali Narain drove outto the Magistrate `. 
` and exercised his right of voting for the. 
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. Legislative Assembly and the Oouncil of 
' State. The Magistrate has deposed and the 
fact: cannot be challenged. . 
. | The Majidpur Babus heard of the baina- 
. patra and the very next day. we see them 
moving in the matter. 
.to get the Sabas to join with them in the 
purchase and when they failed they made. 
bids beginning from 35 years’ purchase and 
finally closing at40 years’ purchase (3 of 
‘which were to go to the amlas). Krishna 
Kumarsayshe wasnot willing to sellat all. His 
voice probably did not carry weight but the 
- .Btrongestthing seems tobe that Basanta Sen, 
Pleader, DurgaSankar,the Manager appoint- 
ed by Ananda Babu, Babu RajaniGupta, tbe 
leading Pleader now, and various other 
people are found trying tc pursuade the 
family to accept the Majidpur, Babus' offer 
and payoff the Sahas. I may be wrong 
but I car. not help thinking that this was 
only possible under the idea that these Sahas 
were mere traders: and should give place to 
. the Babus. of Majidpur. These proceedings 
lead to 2 clear inferences Oneis that no 
one, not even the son Krishna Kumar ques- 
tioned the capacity of Kali Narain to sell his 
property. The second is that there was no 
sontroversy raised aboutthe net profits of 
| the property which had been ascertained or 
' could be ascertained; the only questioniwas 
- how many years’ purchase was to be paid by 
the purchaser. i ' 
- This leads us to the question of the ad- 
'"equacy of the price. Mere assertion that 50 
years’ purchase could be had, will not do. 
The assertions come from interésted parties 


or from a cultivator, who was produced to . 


depose what azemindari can fetch. O1di- 
narily 33 years’ purchaseis a high price and 
this is the opinion of Ananda Babu himself 
-a great landlord ap parently. Mr. Sircar 
referred to the evidence of-Annoda, the pre- 
`- Bert Manager, that a bazar had been estab- 
lished and the income-derivable from it had 


E "not been taken into account or that the khas 


''Jands were ignored and so forth for his 
argument that the whole income had not 
been taken into consideration. We cannot 


rely only upon Annoda's evidence. The - 


collection papers and other papers were 
‘available and could have been produced: 
tis common ground that the sale was to be 


E on so many years’ purchase of the sthit and 


it is well-understood what ‘the sthit. or 
annual profits connote.: The sthit was 
given inthe notice and Chandra Kumar's 
evidence is that he examined the talab baki, 


1 
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If there was anything wrong in the notice it 


-could have been shown to be wrong. It was 


argued.that Ananda Babu's evidence shows 
that he did not understand that 10 per cent. 
would be deducted for collection charges. 
He was labouring under an error and he 
himself says he may have been mistaken. 
The net profit must be the profit after the 
collection charges. i se 

It was contended that Satis Kabiraj did : 
not get. the full value of the property as he 
did not inform the other intending pur- 
chasers. There was Rai Mohan Poddar but 
he was lukewarm and made no offers. He 
wanted to be informed about the offers 
made by others eárly in 1920 but made no 
furtheroffer. The Majidpur Babus were on 
the scene but it is obvious that they made 
no offer approaching the plaintiffs till after 
the bainapatra. Rohini Bhattacharjya* the 
Pleader examined for the defence,was press- 
ed on the point and he deposed that he could. 
not say if they had made a better’ offer be- 
fore the bainapatra. The Majidpur Babus’ 
were in and out of the house. The plaintiff 
Guru Charan saysthat the Majidpur Babus 
offered 32 times. Well, he was told that and 
it wasby telling him this that Kali Narain's 
wife got the plaintiffs to go up one more 
point. There willcome a time when hag- 
gling must cease and the evidence does not 
show that the Majidpur Babus were willing 
to go any further. Their first move after 
the bainapatra was to try to get share in. 
the property. A good deal of mud has 
been thrown on Satis Kabiraj, the son-in- 
law. Rohini Bhattacharjya took him to 
task for gétting this contract through and 
hisreply was: "Have I done anything wrong, 
where are purchasers available for such a 
large property.” Strenuous efforts were made 
to show that Satis Kabiraj had taken broker- 
age. The attempt failed. It seems un- 
likely that he got much since the sale was 
not concluded. In the second place, it ap- 
pears that a brokerage has the sanction of 
custom. Ananda Babu says so and the Ma- . 
jidpur Babus were willing to give 3 years’ 
net profit to the amlas. 

"There is nothing to show that in this 


transaction Satis Kabiraj was doing any- 


thing detrimental to the interests of Kali 
Narain. In Rowland v. Chapman (10) the 
fact that the agent took a secret commission 
from the vendor was held not to give a right 
torescission if the amount of commission' 


(10) (1001) W. N. 153, 
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‘his interest. | - E . i 
It is clear, therefore, that the price ob- 
tained was adequate. ‘The transaction was 
.made-openly. The evidence establishes 
_ sufficiently that Kali Narain was in a state 
of mind which showed that he knew what 
he was doing and. that the'act which he did 
was one which he intended to do and that he 
waseapable of understanding the nature 


and the consequence of the act which he, 


had done. . 

-This really disposes of the matter. It 
seems hardly necessary to refer to the evi- 
dence of the Civil Surgeon, Colonel 
Macgilvie, who examined Kali Narain on tne 
23rd and 26th: April, 1922, and found ‘his 
"mind a blank, Another retired Civil Sur» 

. geon, Kumar Bhabendra Narayan, examin- 
ed Kali Narain on the 17th, 18th and 19th 


: April, 1922, and he. found that KaliNaraia , 


had still some mind left. This was nearly 
18 months after the bainapatra. Mr. Sir- 
car's contention was that, regard being had 
to the evidenes of Colonel Macgilvie of the 
state of KaliNarain's mind in April, 1922, 
regard being had to the observations ofthe 
Subordinate Judge who examined Kali 


. Naraia personally on 14th September, 1921, ' 


and regard being had tothetestimony of Colo- 
“nel Newman who examined Kali Narain on 
24th and 26th January, 1921,and seeing that 
senile dementia is a progressive disease, it 


is a legitimate inference that Kali Narain ` 


was unsound of mind at the time: of the 
contract. Mr. Sircar referred also to certain 
passages in theevidence of Guru Charan and 


his man Chandra referred to by the Subor-' 


dinate Judge. They are plaintiff and his 
man and they were probably apprehensive 
of making any admission to the effect that 
Kali Narain's condition was worse when the 
Subordinate Judge saw him, in. the same 
way as Krishna Kumar and his men. would 


: have us believe that by the end of 1335. 


B. E. Kali Kumar had become an imbecile. 
It is idleto speculate what Kali Kumar’s 
mentalstate might have been if this evi- 
dence is followed back,. when we have ia- 
dependent positive evidericeof Kali Narain's 
capacity fortified by the circumstances of 
the case, A word has to be said about 
Colonel Newman's evidence since he ex- 
amined him within 2 months of the deed. 


This Doctor treated Kali Narain's wife when - 


she had apoplexy:^. Hs could have seen 
Kali Narain only casually at the time, yet 


he ventures to: give an opinion-and his - 


` 
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‘later examination suflers from ihe defect 


that he had been told that Kali Narain had 
sold: property much below its market value 
and he gave his-evidence accordingly. We 


. eannot place in such circumstances any 


great reliance on his evidence. ‘It is argued 


that the fact that Kali Narain resiled from 


the coniract soon after is an indication at 
least that he is easily open to influence or 
persuasion. Men do change their minds. 
Law, was madeto redress wrongs when a 
contract is violated. The fact that a man 
has changed his mind is not a ground for 
thinking that he was unsound of mind ` 
when he made the contract, pod 

The second ground is that the contract is . 
vague for uncertainty. There, does not 
seem to have been anything vague ‘about 
the terms. The nét income was taken from 
the notice and the talab baki, and the Settle- 
ment Records have been produced: which 


‘show the correctness of the figure within a 


few rupees. It was urged that there ig 
nothing to show how many years'net income 
was taken into calculation. The plaintiff 
accepted, as I said before, the figure given 
by the vendor or his people. There was & 
clause thatif there was any variation shown 
by the actual production of collection. 
papers in the síhit, the purchase-money 
would be calculated accordingly. It gave 


‘an option tothe defence to show that. the 


sthitt was more. They have not exercise 
that option. Itis said that in: the notice 
only Touzi No. 304 of the Daeca:Collectorate 
appears but in the bainapatra 2 other pros 
perties a sikimi taluk and another touzi of the. 
Tipperah -Collectorate viz., Touzi No. 1706, 


„are included. It is acknowledged, however, 


that joar panchkitta is a compact property 


„and it is not shown that the propertiesmen- . 


tionedin the contract are outside . 


I : ; joar 
panchkitta. ` Kali Narain seems to 


have 


_bought back a share of taluk within the 


mahal and Touzi No. 1706 bears a revefue 
of Rs, 12 ‘only. Since Kali Narain was sell- 
ing all he had in joar panchkitia it is in- 


„telligible how these properties came to be. 


mentioned in the bainapatra. Then again 
it was urged that itis not shown how the- 
revenue was apportioned. - People do- sell 
parts of toueis and the.vemdor.makes the 
estimate of the proportionate revenue on 
the basis of the proportion of collections, 


‘This was the method followed in the notice, 
; The purchaser has accepted it. It is not | 


shown that the apportionment was wrongly .. 
made. Bu Sa ; 


t 


' guit for specifie performance and not merely 


44 c i 


.-. Mr; Sirear has discussed a nümber of. 


cases. This case is pre-eminently one for 
decision on facts and the cases referred to 
do not appearto us to be.of any great 
"assistance. The cases were quoted for the 
purpose of showing tbat the Court can 
exercise a greater discretion when it isa 


for rescission and for the  purpose' of 
establishing that the Courts have interfered 
in cases of proved weak intellect. ul 
theory was referred to in the observations 
of the Court in the case of Monohar Das v. 
Bhagabati Dasi (11), that in the case of a 
pardanashin lady the Court will give the 
same protection as the Court of Ohancery 
does to the weak ignorant and infirm and 
the English cases mentioned therein were 
cited Whether it isacase of rescission or 
specific performance, it is clear, however, 
that the Court’ interferes only when some 
` advantage. is taken of the executant. I will 
refer to a few of the cases cited:  The-case 
of Blachford v. .Christian (12) was referred 
to. The transaction was set aside because 
~ the deed was obtained by imposition. from 
an imbecile old man. The cases in Baker 
v. Monk (13) and Clark v. Malpas (14) were 
quoted. ‘The former was a case to set aside 
a deed from-a lonely aged woman in the 
lower rank of life without her having any 
consultation with any one else, and the 
latter was a case where the purchase was 
made at an undervalue and made with great 
precipitation., The case of Willon v. Willon 


(15) which was quoted was one of combined. 


effect of imbecility and ignorance and 
though there was no fraud it was a case of 
` surprise, neither party understanding the 
effect of the transaction: Oa the other hand, 
. the sanctity of contractzis always respected. 
The discretion of the Court is not to -be 
arbitrary but judicial and when the contract 
< has been entered into by a competent party 
ands is unobjectionable in its nature and 
circumstances specific performances 1s a 
matter of course and, therefore, of right, as 
are damages (Fry, s. 460). The principle has 
found a place ins.22 of our Specific Relief 


Act; E 
(ll) T. B.L: R. 0.0. J. 28; 1 Ind. Dee. (N. 8.) 
." (i2) (1829) 1 Knapp. 73; 12 E. R. 248; 38 R. R. 


(13) (1864) 33 ‘Beav. 419; 10 L. T. 86; 146 R. R. 361; 
55 E. R. 430. 


(14) (1862) 31 Beav. 80; 54 E.-R. 1067; 135 R. R- 


j (18) (1810) 16 Vos. Jun. 72; 33 E. R. 911. 


" ' 


‘RAM SUNDAR SAHA V. KALI SARAN, SEN. 


An allied. 


(104 1.0; 1927] 
. Mr. Sirear quoted Illustration (d) of 
Subs. (1) of s. 22 and he formulated his 


proposition thus: ifthe agent ofthe vendor. 


does not act as ‘to- get the best price, 
specific performance ought not to.be allowed. 
Mr. Sircars contention. was that Satis 
Kabiraj could have got a better price. The 
Illustration mentioned above is taken from 
the.case of Twining v. Morrice (6). There 
the Solicitor of the vendors honestly and.by 
inadvertence offered and bid atan auction: 


‘which was takenasa bid for the vendors 


and . considered as;a puff. The sale was 
immediately chilled-and specific perform- 


ance was refused because the Court was. 


not convinced that a better price would not 
have been reached: Here we have the case of 
a private sale. Satis Kabiraj’s conduct 


has’ been the subject of attack because he . 


did not inform other intending vendors 


about thé terms offered by the plaintiffs. : 


We. know that other people made better 
bids or said they would have if they had 
known, as in the case of Rai Mohan Poddar, 
only after the event. Haggling had been 
goingon and Kali Narain’s wife and Satis 


seem to have got a very handsome price from ., 


the plaintiffs. _. 


` The case of Clowes v. Higginson (16) was... 


referred to in connection with the contention 
that khas lands etc, had not been taken 
into account. | In the case quoted, there was 
controversy whether certain timber was 


contract and by-the purchaser for épecifio 
performance of ‘the contract were both 
dismissed because the parties were nof 
agreed asto the actual terms. ‘The contract 


: in this case was on the sthit or net income 


and any one connected with the zemindari 


‘knows that the sthit includes all available 


income. The oral evidence produced cannot 
be accepted when the defendants could have 
easily produced their books. < 

The contract contemplated a sale-deed 
"containing necessary stipulations" and the 
contract has been assailed as being indefinite, 
Learned Counsel has quoted the case of 
Rummens v. Robins (3) which was cited by 
Jenkins, U. J., in Hyam v. Gubbey (4). The 


decision in these eases proceeded upon the. 
footing that there was no concluded contract.. 


In Hampshire v. Wickens (17) the power of 
(16)-(1813) 1 Ves. & B. 524; 35 E. R. 204; 12 R. R. 


(17) (1878) 7 Ch. D. 555; 47 L. J, Oh, 243-38 LT. 
408; 26 W. R, 491, | l ; 


-included in the contractor not and suits , 
‘prought.by the vendors to. resile from the 


(1041. O. 1924]. 
the Court to enforce.a contract to accept.a 
lease "to contain all usual covenants and 
provisions” was admitted and as observed in 
Harichand Mancharam v. Govind Luxman 
Gokhale (5) the provision meant to more 
. than that the Kobala would.be put into proper 

shape and in legal phraseology-with any 


subsidiary terms, that the, lawyers might . 


consider necessary for insertion, in a formal 
document. . ze ad 

.This brings me to the end. The question 
for decision, asI have said, is simple and 
the evidence,and the circumstances ,of the 
case can lead but toone, conclusion, viz, 
that Kali Narain when he made the contract 
was capable of urniderstandingit and forming 
a rational judgment as to ita effect upon his 
inlerest..Kali Narain was, of course, old and 
infirm, but if there is.any suspicion that 
there was, any ,weakening. of, his intellect, 
there.is the fact that he, made the contract 


with the advice of ‘his, well-wishers. and in 


presen¢e.of à host of witnesses. The ‘only 
person not consulted is Krishna Kumar, the 
contesting: defendant, and’ he: was the son 
from whom Kali Narain , had; to.run away. 
. The matter is of some importance. People 


must get old including owners of property. : 


They continue to do business till they die. 
With increasing old age there must be loss 
of vigour and even, mental. energy, and there 


may come.atime,when extreme.oid age has . 
all: 


brought an vacuity of mind, | but 
transactions made by a man before his mind 
. became.& blank, cannot be set aside, It 
“must; be shown clearly that when any 
particular transaction is made, there is,that, 
‘ infirmity of.mind which disabled the man. 


of old age from understanding what he is. 
ke ^ 


doing. The. defence, have: failed to ma 


ey 


out such a case and, as I have said, the 


. plajritiffs have been, able to show that at the. 


time when. Kali:Narain executed . the, 
bainapatrai he. was: able to . understand 
business matters and, to, know. what, he: was, 
doing.. The plaintifis who were strangers; 
and, negotiated in good . faith and paid 
‘earnest, money, are, - entitled. to specific, 
performance. lt; cannot be -said that they, 
could or did take any advantage in the; 
bargain made openly and, in consultation 
with the vendor's"numerous friends.. For: 
the above reasons, I agree with my learned 
brother in decreeing the appeal with costs 
in: both the Courts. : 

A. N. A, 


1 w zat F 9s 
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Lafiaa SINGH 9. BABANT SINGH, 


:——Case disposed of by- preliminary 


. Appeal d eerecd, ^: 


545 


- LAHORE HIGH COURT. 
Frrsr CIVIL ApPsAL No, 2789 oF 1922. 
April 20, 1927. 

^s Present: Mr. Justice Addison and 
f Mr. Justice Agha Haider. * 
SLABHA SENGH-—PLAINTIFF—APPELLANT 
i MES versus - ] PH 
BASANT SINGH, MINOE, THRovGE PALA 
| SINGH AND oragrs—DEFENDANTS ` 
E xS —RESPONDENTS. - o ^ 
Civil Procedure Code (Act V of 1908), O. XLI, v. 1 
order ond, final 
judgment—Necessity of filing.copies of both—Copy of 
judgment, when may be dispensed with—Extension- 
of limitation for allowing copies to be filed —Limita- 
tion Act (IX of 1908), s. 5. AEN: 

Where there are two judgments in: a case one 
disposing of certain preliminary issues and the 
other a final. one, a memorandum of appeal, must be 
accompanied by copies of both the judgments even it 
the finding in the former is referred to in the latter. |p.. 

' 616, col. 2.) BELAK ER o : 
* Abdullah v. Behari Lal (1), followed, 
Morton v. Woodfall (2), dissented from: , 
Whether'or nota dispensation as regards copy of, 
the. judgment should be granted ‘to an, appellant 
depends upon the peculiar circumstances of each case; 
[p. 547, col. 1] 01 6 SNG 

Where the judgment on preliminary issues was. 
referred to in the final judgment and ‘the finding. 
in the former was not attacked in the ‘appeal and 


the appellant thought that he had complied with the. ` 


requirements of law, the High Court granted-a dis-. 
pensation. [p. 545, .col. 1:] : ; . 
Under such circumstances; the period of. limitation 
can be.extended under s. 5 of the Limitation Act.’ 
[p. 547, col. 2] : rtm 
First appeal from, a, decree of the Senior’ 
Subordinate Judge, First Class, Amritsar; 
dated the 8th August, 1922. . E ee 
Messrs. Mukand Laland Shambu - Lal 


Puri, for the Appellant. 


# 


Dr.: Nand: Lal and Mr. A. R. Kapur, tor 


the Respondents. 


 .JUDGMENT.. PRENNE 
Addison, J.—The ` plaintiff .Labha. 
Singh of Vain Puin in the Amritsar Dis- 
trictin the Punjab, sued Basant Singh a 
minor, and, numerous alienees for posstssion. 
of a large-area of land in village Vain Puin, 
other large. areas of land.in village Tabar 
in the United Provinces, and two house, pro- 
perties in Tabar and Saharanpur, in, the 
"United. Provinces, on the, allegation that he; 
was the-collateral of one Nihal Singh’ who; 
lived in the. United Provinces and. died’ 
some fifty years before, and was thus. eritit]- 
ed to. possession of his property. After 
Nihal Singh's death, he was succeeded by 
his widows, the. last, of whom Musammat 


‘Bishan Kaur alias Malan, died in. October, - 


1904. "It was stated in. the, plaint that de- 
fendant No.1 was in possession, claiming td’ 


|^. Bg 


z 


1 


the'other defendants were alienees in pos- 
session of parts of the property left by him. 
It was asserted that defendant No. 1 was 
not the adopted son and that the alienations 
were: without consideration and necessity. 
The suit was brought in. the Court of. the 
. Subordinate Judge, First Class, Amritsar, on 


-the 7th October, 1919, as some of the-pro- 


perty was in the Punjab and within his.’ 
‘jurisdiction; and it has been held by him 
that the suit was within time as the last 
widow died in October, 1907, and the plaint 
was presented on the seventh .day of Octo- 


-ber, 1919, that is, the day whén the Courts 


xe-opened after the September vacation, to 


' , which were attached certain Court holidays. | 


It was denied in the pleas that plaintiff 
was a collateral and it was claimed that the 
‘defendant No. 1 had been validly. adopted 
by Musammat Bishen Kaur under a register- 
ed deed, dated the 8th July, 1907, and. that 
the suit was time-barred. It was pointed 


- out that in March 1908, 59 -persons of the 


. plaintiff's village, whose names are entered 


in the pedigree-tables relied on. by the 


_ plaintiff, had sued in the Court of the Sub- . 


ordinate Judge, Saharanpur, in the United. 
Provinces, for possession of, the same pro- 


perties. Their suit was dismissed by the. 


„Allahabad High Court on the 7th April, 
1913, while their appeal to the Privy Coun- 
cil was also dismissed on the 8th April, 
.1918. It was held there that no reliance 
could be placed on the pedigree-tables. As 
that suit had been brought on behalf of all 
the alleged collatérals, the present suit was 
barred by the principle of res judicata.' 


_ Some: of. the alienees also raised other 


pleas, but,as the guit has been decided on 
certain preliminary issues it is unnecessary 
to discuss them, 


. As regards one of the three preliminary ' 
' issues, one Subordinate Judge ‘held, for 
reasons given.in his order dated the 6th . 


March, 1922, that the suit was not time- 
parred. His successor then went on with 
the trial of the two remaining preliminary 
issues and, held, for reasons given in his 
order, dated 8th August, 1922, (1): that the 
"guit was not barred by the principle of res 
judicata,and (2) that it had not been proved 
that plaintiff was a collateral of Nihal Singh. 
On the last finding the suit: was dismissed 


- and the plaintiff has appealed. 


- A: preliminary objection was taken that : 


the appeal was incompetent as the memo- 
yandum, though accompanied by a copy of 


oat < LÀBHÀ sinên v. BASANT SINGH. 
:* . be the adopted son of Nihal Singh, while 


^ [10A I. O. 127] 


‘the decree, was not accompanied by a copy- 
of the complete judgment on which the 
decree was founded as required by ©. XLI, . 
r. 1, Civil-Procedure Code. A copy ot the 
order, dated the 8th August, 1922, which 
disposed of two of the issues,- was put in, 
but not a copy ofthe order, dated the 6th 
March, 1922, disposing of the issue as to 
limitation. In the later order it is simply 
noted that the previous order had decided 
the question of limitation in a particular 
way. Two Division Benches of this Court 
have held that the judgment is contained 


.in both the orders, that is, that the judg-- 


ment recorded on the point of limitation is 
as mucha part of the judgmentas the judg- 
ment recorded on the other two issues. These 
twocases are Nos, 2450 of 1922, decided on the 
18th June, 1926, and 2866 of 1925, decided on 
the 12th July, 1926,and, in my opinion, these 
cases wererightly decided. In both thesecases 


it was also mentioned in the second order 


what had been decided in the first. The 
second of these cases is reported as Abdul- 
lah v. Behari Lal (1). 

. Judgment is defined in s. 2 (9) of the 
Oivil Procedure Oode as the statement 
given by the Judge of the grounds ofa 
decree or order, while itis further enacted 
in O. XX, rr. 4 and 5, Civil Procedure Code, 
that in suite in which issues have been 
framed, the Court,in its judgment, shall , 
State its finding, with the reasons therefor, 
upon each -separate issue, unless the find- 


-ing upon any one or more of the issues is 


sufficient for the decisionof the case. The 
Court has done this, and first gave its judg- 
ment on the question of limitation as that 
might have disposed of the whole suit, 
while itis still open to the respondents to . 
argue that that issue was wrongly decided. 


.It follows that a part ofthe judgment on 


which the decree was based did not ac- 
company the memorandum of appeal. 

A. different view was taken by another 
Division Benchin Morton v. Woodfall (2) but, 
with the very greatest respect to the Judges 
who decided that case, I find myself un-: 
able to agree.’ It would appear from that 
judgment that the point was notseriously 
taken or pressed. 

The learned Counsel for the appellent, 
however, argued that the Appellate Court. 


(1) 92.Ind. Cas, 780: 8 Lah. L, J. 261; A.I R. 1998. 
“Lah. 688; 27 P. L. R. 701 qe 


(2) 99 Ind. Cas. 770; 9 Lah. L, .J,25, 28P. LR, 
15; Á, L R, 1987 Lah, 103; 8 Lah 357, ..— . 7s 


D 


- "TOL E Ó. 1997] ^ — takrMADBEHT MATABBAR. 0. NATXADDI HOWLADAR,- 
, can dispense with the copy of the judgment 


under the provisions of O. XLI, r. 1, 
Civil Procedure Code. - The relevant words 
are : — : = < 

“ The memorandum shall be accompanied , 


‘by a copy of the decree appealed from. 


founded". D f TUE 
`- lt was held in Dhanpat Mal v. Mela Mal. 


&nd (unless the Appellate Court dispenses: 
therewith) of the judgment on which ‘it is 


(3). by a Judge in Ohambers‘that where 


no copy of (any part of) the: judgment was, 
put in till after limitation ‘had expired 
and where no dispensation had been grant- 


 ed,the appeal would be time-barred un- 
less there was just cause for extending the . 


time. It was argued that.this authority, 
laid down the principle that the dispensa- 
tion must be granted before limitation has” 


expired, and this is undoubtedly a pos-.” 


sible view, though. itis not -clearly enun- 
ciated in-the case in question. On the 


other hand, a different view appears to have, - 


pe 


cape DES 


| oc BF 
. In any;ease-I would" have extended the. 
time in thé present case under s. 5 of the. 
Limitation Act for the .reasons given above. - 
- [The restof the judgment is not, necessary for the 
purposes of this report.—[Ed.] . n M PP 
Agha Haider, J.—I agree generally, ` 
BR: La I Appeal dismissed, ` 
JANDA . eg 
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CALCUTTA HIGH COURT. 

, APPEAL FROM APPELLATE Decren No, 
| 1333 oF 1924. : 
April 1; 1927. 


- Present; —Mr. Justice Graham and Mr.: T 


. . - Justice Mitter. ; 
"RAHIMADDHI MATABBAR-—PLAIKTIFF . 
UAM —APPRLLANT © ^ 
i e . vsrsus ANG 
NAIMADDI HOWLADAR AND OTHERS 
— DEFEN panTts—RE3PONDENTS, 


e 


been takeh in Agent, G.I. P. Ry. Co. v. .', Bengal, Alluvion and Diluvion Regulation (XI. of 


Jasrup Shrinath (4) by a Division Bench of ` 
the Court of ths Nagpur Judicial Commis- 
sioners. The memorandum of appeal stat-. 
‘ed that à copy of the judgment appealed 


‘against would be presented later. The, 


appeal was admitted but a copy of the judg- 
ment wasnot putin. It was contended that 
the appeal should be dismissed as it was not’ 
accompanied by a copy of the judgment. ` It 
was-held:. “ The memorandum of appeal 
each ease stated that the copy of judg- 


. ment would be given afterwards, and as the 
- appeal was admitted on presentation, no 


tice being ordered to issue to the respond- 


ents, it must be taken that the Court dis- 


pensed with a ‘copy of the judgment. In 
any case this is & matter between the Court, 
and the appellant". The last words are 
important, and I would hold that, in the. 
peculiar circumstances of the present case, 
when the appellant thought he had fully 
complied -with the provisions of the law, 


: a dispensation ‘should be granted to him" 


as regards the first. part of theajudgment 
which has, asa matter of fact, been printed 
in the paper book. Each case of this kind 
must be decided on its own merits, - Had 
the first part of the judgment been at-' 
tacked in appeal it might have been differ- 
ent and when the law is better known, 
such à concession might not so easily be: 


granted. 


_ (3241 Ind, Cas.-918; 67 
(4) 00 Ind, Cas 136; A. 


4. déc 
à deu dE 


P.R. 
R 


vk; * 


1917; 133 P. W. R.1917, | 
1928 Nag. 807, — 


in - 


1825),. s..4—Land-re-formed in situ, whether land 
‘gained’ by increment—Rights of. original owner— ` 
Land of proprietor re-formed adjacent to land” held " 
by: subordinate tenure-holder, whether accretion: to 
tenure— Rights of tenuré holder—S. 4, construction of 
—Co-sharers—Accretion of land to joint estate—Right 
of co-sharers to joint possession—Exclusion—Suit . for 
joint possession—Kabuliyat, 


p construction of—Clause- 
providing for fresh settlement of excess lands—Lands 


gained by accretion—Fresh, settlement, whether meces-.. 


sary, f : bees 
. A tenant who holds lands under a kabuliyat ` 
which contains a provision that the tenant shall not 
be entitled to keep in possession’ any land which- 
is in excess of the land settled without a fresh 
settlement, is not entitled: to hold possession of 
Janda belonging'-to the landlord: which have re- 
appeared in situ, on the ground that they are accre- 
'tions'to his tenure, without obtaining a fresh settle-. - 
.ment from the landlord. |p. 553, col. 2] © . z 

Land which is submerged and afterwards reformed 
on the old site which could be clearly recognised is 
not land ‘gained’ by-increment within the meaning of 
s. 4 of Bengal -Regulation XI of 1325 and remains the - 
ey of the original owner. [p. 550, col. 2; p. 954, 
col. 1. 2 | ` ' 

Lopez v. Muddun Mohun Thakoor (1), Secretary of 
State for India v. Fahamidannissa Begum’ (2), Arun 
Chandra Singh v. Kamini.Kumar (3), Keshava Prasad: ' 
Singh v. Secretary of State (4), and Nogendar Chunder 
Ghose v. Mahomed Esoff (5), followed. 

Khubi Mahton v. Lachmi Das (6), doubted and dis- 
iinguished.  . - EE 

This principle. applies not only.as; between rival 
proprietors but also as between proprietor and | 
tenure holder, anda tenure-holder.is not, therefore, 
entitled to claim lands belonging to the proprietor 
which are reformed in situ adjoining the lands of 
the-tenure, as an accretion tothe tenure. [p. 551, col, 
2; p. 555, col. 1.] ^ e tr eot : 

A co-sharer who happens to seize ‘possession of 
land newly formed by accretion:to ‘the joint estate 
haa no right ta hold exclusive, possossion of it 


D M 


Š 
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548...” l 


titled, if they are’ excluded: to sale for’ joint. cc] 
uo ree suing fór partition. [p. “551, col. 2; p. 557, 
co 
-Watson & Co. v. Ramchund Dutt (13), distinguished. 
“Per Graham, J.—The.succeeding clauses of s. 4 of; 
is Reguiation XI of 1895 must be: read subject to the” 


firstelausé and the section asa whole applies only in^ 


. the case of accretions in the Strict sense of the word. 
Fourth clause of the section does Rot, therefore, apply - 
to the: case of re-formation of the "proprietor's land 
in situ. (p. 551, col. 2 

Appeal against a ‘decree of the Addi- 
tional Distriet Judge, Faridpur, dated the 
20th of March, 1924, affirming that of. the 


` Bubordinate Judge, Second Court, Farid- 


pur, dated the 28th of March; 1923. 

Mr. Gunada Charan Sen, (with him Babus 
Ramani Mohan Chatter} ji and Nirmal ` 
Chandra Chakravartt), for the Appellant. 

Babus Jogesh ‘Chandra Roy atid Prokash 
Chandra Mujumdar, for ‘the ia a 


na J UDGMENT. 

Grahami, This‘ is àn appeal by J the 
plaintiff. ‘and arises out-of a suit for eject- 
ments: The ‘facts áppear'to bé' shortly. ag. 
follows. The! "plaintiff: appellant, 8. owner” 
_ of à anna odd share in estate, No. 6592: 

of the Faridpur’ Collectorate, the remaining 
2. 'anfias'odd^ belonging to: defendants. Nos. 
l to, T "Ou the ?2nd' Cligitya; 1300. B. "8. d. 
responding t to the 15th March, 1894;a tenure | 
was: created i in respect of the lands’ conipris-. 
ed'iü- schedule ka: of the pláint.in favour 
of: “the defendents. Nos. 1to 4, At that, time“ 
it ‘appears. “that the lands of this ‘schedile, 
only were'in existence, and that the lands of 
schedules. kha and ga. caine into existetice at 
a’subsequent “date. The present suit’ wad. 
ikitituted on the 11th August, 1920, “and tlie. 
case set, up by the plaintiff was that he was 
entitled to get khas possession of the ‘lands 
of plots. kha and ga inasmuch as “they, are‘not 
cóvéred by the tenancy created in 1894, 
Re and further; that,asthe lands in question are 
‘refortiations in situ of his estate, and’ are: 
not accretions within the meaning of cl. (4) 
of, Régulation XI of 18925, the tenants-, 
‘defendants are not entitled to treat them as: 
an‘addition to their tenancy. 
Both the Courts below found that the lands 
of schedules kha and ga were reformations, 
in-situ. The-tenants-defendants, however, 
took up:the position that. “notwithatandin 
this: fact they are ‘entitled’ to hold the’ lands 
: ab accretions to their tenure upón. payment 
ofrent. : 
_ The trial Goat held that the lands were 

an “aceretion to’ the defendants’ tenure, and . 

van upon thig ground as well äs- undar. the 





kantitapbar itatubbar v, NatmapDt HoWLaDaR.. 
$ against the other co-sharers, and the latter are en- 


[lod 1. O, 1921] ° 


terms of the kabuliyat, the plaintiff was not . 
entitled. to khas, possession, but was entitled 
. to receive rent. It was further held that 
the tenants-defendants had acquired a limit-' 
.ed tenancy interest in the lands of schedule 
Kha by adverse possession and that-they had. ` 
‘been recognised as tenants of these lands. 
-Afair rent was accordingly decreed. 


On an appeal being preferred by the 
plaintiff the learned Additional District 
Judge of Faridpur affirmed that decision. 
The plaintiit has. now preferred this second. 
appeal. 

“In so far as the lands of’ sohedule kha of 
_ the plaint aré concerned we are confronted 
at the outset by the concurrent findings of 
fact arrived atin the Courts below both on 
. the question of limitation and recognition, 
and there is no substance in the appeal and 


_ it must be dismissed so far as that plot iB, 


concerned. 

In regard to plot ga, however, no question. 
of limitation arises, as the land of this plot. 
was not in. existence at the time "when the! 
Récord of Rights was "prepared, and” the. f 
tenants-defendanta. have not been in posses. 
sion. ‘of thesé lands’ for over 12 years." s 


‘Tt becomes necessary, therefore, to. cons. 
'sider: the árguments ‘that have been advané-, 
ed, on behalf of the appellant. i in regard. to, 
plot ga. These relate to the’ question, of; 
“accretion and. construction of the kabuliyat.. 
The: firat point urged. ‘by the learned . Advo-. 
Gate for the appellant, was that ona ‘true, 
construction’ of the terms of the kabuliyat 
of 1894 it ought’ to have been held that the. 
defendants were not entitled to possess the, 
lands at all without. obtaining a fresh. 
settlement fiom the plaintiff. - 

Secondly, it was. contended that.the lands, 


' in question having been found to be reform- 


ations in situ cannot be held to be ‘ 'gained": 

within the meaning of that word. in 
s, 4 of Regulation XT of 1825, and that, that; 
being so, that section, has no ‘application and, 
the: tenante-defendants cannot claim. there 
under to hold the lands' ag an addition, to, 
their tenancy. 

In connection with the first. ground res, 
liance has been placed upon a passage which. 
occurs towards the end of the kabuliyat 
(Ex. 1), The material. portion of this, 
paésage bas, ‘been given in the: verna-. 
cular, in the, judgment of.thetrial Court, 
and in the- translation, which has. been 
placed before. te, ig. tranglated . ag. fol- 
lows i= 


ud 6 w. 


beet eat 


ment is taken.. The one bole not- 
withstanding thia passage, have held .that 
the. “intention , was. that the. aoe 
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88 stated in plein; Gade: 
thai: any, ‘land. should be possessed in 
excess of the area ‘originally let.. out,, a 
fréBh. settlement, would, be.required. . "This 
is made the., more clear when the passage 
garlier in the. ‘document is taken into 
account where it is ‘stipulated that, so far 
as the land originally let out is. concerned, 

if the lands. were found on measurement to: 
be in, éxcess, | ‘additional rent, .would:.;be: 


paid, while, if they proved. | to, be less, there . 
bs a proportionate abatement, of rent. | 


would 
Obviously. the. lattér passage refers to, a 
differént, „contingency, If the intention had. 
been. that the „defendants were to, be’ 
entitled 1o possess excess lands over and 
above the lands comprised in the kabuliyat. 


.9n, payment. of.;rent for the, same,;that - 


intention - could easily have been expressed. 
, On. a fair construction of the kabuliyat 


if, appears to.me,that in the event of any ` 


land . - being: cecupied - by the tenants .over 


an 2 above the área, covered by the. kabuliyat A 


plaintiff reserved his right to a fresh 
| ‘settlement. Admittedly, : . however, 
défendants : never applied dor fresh settle- 
Went. . 

With regard “to the second point, "she 
i question involved. is. whether the tenants- 
defendants are entitled to hold the lands: 


of schedule ga (the plaintiff having lost his - 


right to the land of schedule kha) as an 
increment to, their tenure. ‘The _answer 
dépends upon the.construction “to. be put 
upon s. 4.of Regulation XI of 1825 known as 
the Bengal Alluvion and. Diluvion Regu-. 
lation, It is conceded ‘that. this is, the 
a Statute under. which ‚the defendants’ 


: “EV. -First, —Whén,: land. may be: gained 


by gradual accession, whether: from the 


ignition: garini e witieanst now ign; 


. the. 
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recess, of.n river or of this 5a, “it shall b® 
considered an. increment. to. the tenur 
of the person to whose land. or.estate it i9 
thus. annexed, whether such jand or estat 
be. held: immediately , irom Government. bY 
a. zemindar, or other superior landholder of 
as a subordinate tenure by any descrip" 
tion. of. under-tenant whatever," 

The gecond. and third. clauses. have no 
< application in the circumstances of the 
present cage. 

“The-fourth and “Alih clauses may, how- 
ever, be quoted. 

"Fourth. . In small and _shallow rivers, 
the beds of which with the jalkar right 
of. fishery, may have been heretofore recog- 
nised .as’ the property : of individuals, . any 
sand, bank, or chur, that may.be thrown 
up; ‘ghall, as. hitherto, _belong, to the . pro- - 


prietor, of the bed of the river, subject! to 


‘the provisions.. stated i in the first clause of. 
"the present, section. ; 


“Fifth... In all. other. cases, . viz, in “ali 
cases of. claims. and. disputes, respecting 
land: gained, by .alluyion.or by dereliction 
of. a river, or the,sea, which j ‘are hof. spegi- 
fically, provided , for by.the rules. contained 


in this Regulation, the Courts. of, Justice, 


in deciding upon, such claims, ‘and dis- 
putes, shall, be guided by:.the best. eyi- 
dence. they may be able to obtain. of estab- 
lished: local usage, .if there! be, any, . appli- 
cable. to the case or, if not; ‘by: ‘general prin- 
ciples of equity ‘and. justice," 

On behalf of the appellant. stress. has 
been laid upon the word "gained" in-:the 
first clause, and it. was, contended that, 
unless it can be shown. that the land 
has been "gained", the defendants: cannot 
have the benefit of the Statute. itis an - 
admitted fact in „the present. Case - that 
the. lands in. question are reformations i in 
situ, or, in other words, ‘that they- form 
part of theestate of the appellent, who, 
asa consequence of the lands becoming 
submerged, was temporarily deprived | of 
their enjoyment. In these circumstances 
it is argued there has ‘neither. been any. 
gain noraccretion, and the effect of the 
emergencs. of the land. was simply that it 
was restored to the ‘possession - -of the 
appellant.: In support of this i contention 
reference was made’ to the case. of -Lopez 
v. Muddun Mohun Thakoor- (1), where their 
Lordships: of the Privy Couneil held’ that 
land washed away and afterwards reformed 

(1) 13M.I. "A. 467; 14 W. R. P. C. 11; 5B. L. RÈ -551; 

? Suth, P. e J. 336; 2 Sar..P, O, J, 594; 20 E, B, 625, 
5 NE 


4 
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gained “by increment within the meaning 
; of $. 4 of Bengal Regulation XI of 1825, 
In two other cases decided'by the Judi- 
` cial Committee, .viz., Secretary of State 
for India v. Fahamidannissa Begum (2) 
and ‘Arun Chandra Singh v. Kamini 
Kumar (3) the word "gained" was similar- 
ly interpreted, the former .of these cases 
` relating, however, to Act IX of 1847, which 
also deals with “lands gained from the 
gea and from rivers by alluvion or derelic- 
'. tion." Since wè heard the arguments in 
this case a quite recent decision of their 
Lordships of the Privy Council, dated the 
25th February last, in the case of Keshava 
Prasad Singh v. Secretary of State (4) has 
: reached this country. That was a case of 
' dispute between two riparian proprietors 
-regarding certain land which emerged 
: from a river not on the side where it had 
originally existed, .but upon the opposite 


was held that, asthe landin question had 
' reformed on its old site and was identifiable 
as forming part of the -plaintifi’s estate, it 
was immaterial upon. which side of the 


river it emerged, and that the plaintiff was, 


entitled. to the land. 

“In the course of their judgment in this 
case their Lordships referred to a number 
of cases bearing on the subject including 
the case'of Lopez v. Muddun Mohun Thakoor 
(1) referred to above. One of those cases 
"was the caseof Nogender Chunder Ghose 


, v. Mahomed Esoff (5) where their Lordships ' 


paid; — 


“Two observations ariseon this.Statute:. . 


“(1) There is nothing to show: that 
the first rule contemplates land other than 
-that whieh. commonly falls within the 
' definition of ‘alluvion’, viz, land gained 
' by gradual and imperceptible accretion 
- the incrementum latens of the civillaw. 

*(2) No express provision is made for 
the cate of land which has been lost to the 
original proprietor-.by the encroachment of 
the seaor a river, and which, after diluvia- 
tion, re-appeàrs on-- the recession of the 


(2)47 i 4.40; 17 C, 590 at p. 591; 5 Sar. P. C. J. 391; 
8 Ind. Dec. (x. 8.) 933 (P. O.) 


(3).22 Ind. Cas. 317; 41 I. A. 32; 41 O. 682: 18 0. W: 


-N. 369; (1914) M. W, N. 175, 15 M. L. T. 182; 26 M. L. 
J. 951; 12 A. L. J. 243; 190. L. J. 272; 16 Bom. L. R. 
323 (P. O.). 

(4) 101 Ind. Cas. 1; 31 C. W. N. 717; (1927) M. W. N. 
'393; A.L. R. 1927 P. O 89 (P. O.). ~ 

'(5 10.B. L. R. 406; 18 W. R. 113; 3 Sar. P. O, J. 151 
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Oh. the. old ascertained site, is not land 


sea or river. But, on the other ‘hand, 
there is nothing to take away or destory 
the right of thé ‘original proprietor in 
such a-case; which must, therefore, be 
determined by ‘the general principles, of 
equity or justice’ under the 5th rule. That . 
the right of the proprietors in the case 
last put exists and is recognised by law 
in India isestablished by at least two cases 


' decided at this Board." . 


These authorities support the view that 
where land is reformed upon the- old site,- 
which can be identified, Regulation XI of 
1825 has no application, for, to quote the 


- words of their Lordships in the case of Lopez 
: v. Muddun Mohun Thakoor. (1), “such lands 


remain the property of the original owner.” 
“The site is the property, and the law 
knows no difference between a site cover- 
ed by waterand a site covered by ‘crops, 
provided the ownership of the site -be jas- 


; i : © | certained." 
- side. asa. result of fluvial action, and it ` 


On behalf of the ‘respondents reliance 
has been placed upon the case‘ of Khubi 
Mahton v. Lachmi Das (6). That was a case 
ofaccretion to a raiyati holding from a 
river, the bed# of which belonged to the 
zemindar, and it was held, inter alia, that 
in the case of a claim by a subordinate 
holder the section applies even when the 
PH lands belong to the superior land- 
oid. . . 

With great respect, it seems to me to be: 
difficult to reconcile this view with "the 
Privy Oouncil decisions referred to above. 
Iflandis "gained," that is to say, ifit is, 


“in the true sense of the word, an accretion 


—something that.is added whether from 


„the river, or the sea, which had no prie- 
vious existence—it can readily be under- 


stood that such an accretion would be for 
the benefit not only of the landlord but 
also of the subordinate tenure-holder, 
But where land merely reforms on its old 
site, and there is no addition to that which 
already existed, no increase ofthe pro- 
perty by gradual natural additions, then 
the position is different. In that case, to 
again quote their Lordships of the Privy 
Council in Lopez's case (1), theowner of the ` 
land says: “i had the property. It was my 
property before 'it was covered by the 
Ganges. Itremained my property after it 
was submerged. by the Ganges.... When it 
emerged there was nothing that took it 
Írom me and gave it to any other person," 


(6) 67 Ind. Cas 642; 2 Pat. 18; 3 P. L, T. 513; (1922) 
Pat. 258; A. I. R. 1922 Pat. 588 (E. B.). f 
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‘to meto. be arguable that this. covers th 


In like manner, the appellant, here, 

' while he cannotand does not. dispute the 
defendants’ right to hold the-: lands’ of 

_ Schedule ka leased out by the kabuliyat of 
18.4, claims that they are restricted tothe 
possession. of those lands only and that 
they have no right to possession of the 
accreted lands merely by .reason of the 
fact that they happen to be adjacent to 
_theland previously leased out by him. 
Nor.does such a claim by the tenure-holder 
„Baom to be founded upon any good ground 
either of law or equity.. By the kabuliyat 
of 1894 the ‘appellant settled a definite 
area of land ascertained by: measurement 
with the defendants. Presumbly it was 
neither his desire, nor intention. that that 
area should be extended _ under any. 
‘circumstances. At. all events the kabuliyat 
contains no- clause to the effectthat the 
tenants should be entitled to possess accre- 
tions upon payment of extra rent.’ In the 


absence of any such stipulation the posi- 


tion taken up by the landlord, and itseems 
to me that it is a 
that he, and he alone, is entitled to the 
land, which was always his property and 
has been restored to his possession asya 
result of the recess of the water. There 


is moreover forcein his contention that, if. 


thé tenant be allowed the benefit of the 
accretion, he ‘will thereby in effect be 
confiscating what is the property of the 
appellant. It is true that the tenant does 


not set his claim any higher than this: . 


that he claims to’ possess the land on pay- 
ment -ofrent. But even so, there would be 
a confiscation, though only partial, of the 
rights of the owner, since the owner may 
prefer to keep the newly accreted land in 


his khas possession instead of letting it. 


out, He has theright, which every owner 


 . has, of dealing with that which’ belongs to 


him in any manner that ‘he pleases, and 
it is difficult to see why, because merely by 
accident the land, which has emerged 
happens to be adjacent to the land former- 
ly leased out to him, the tenant should be 
deemed. to be entitled to ‘hold itas an 
accretion to his tenure. It.follows more- 
over that, if he be held to’ be so entitled, he 
will: keep the. owner permanently . out of 
possession of his land. ` 4 

-The only doubt which suggests itself 
to my mind as to the applicability of s. 4 
of Regulation XI of 1825 on the facts of this 
particular case-arises from the language of 
the fourth clause of that section. It seems 


a 


justifiable position, is: 


.must be held to be: entitled 


bel 


ease of reformations in situ, and that th 
effect of this clause is that in-small and 
shallow rivers, the beds ‘of which may 
hitherto "have: been recegnised as the pro- 
perty of: individuals, any sand b&nk or. 
chur thrown up shall, as hitherto, belong 
tothe proprietor subject to the' rightof 
the subordinate tenure-holder to claim the 
land asan' increment to his holding ag 
laid down in the first clause of thé section. 
It seems to me, however, that the succeed- 
ing clauses must be read subject to the 


first clause, and that the section as a 


whole applies only in the case of accretions 
in the strict sense of the word. I am fur- 
ther of opinion that, although the Privy 
Council cases referred to above are al- 
most all-cases between rival proprietors; 
and not as between proprietor and tenure-. 
holder, the principle laid. down in those 
decisions applies with equal force. That 
principle, as I understand it is, that where: 
itcan be demonstrated that a particular 
bit of land is the property ofa particular 
person, if it should be submerged and then 
again re-appear, it is restored to.the owner, 
or, to be more precise, it-continues to re- 
main his property. Toallow a tenure- 
holder, whose land happens to adjoin the 
‘land thus accreted, to claim the land thus. 
formed as an accretion to his tenure would, 
in my judgment,be an infringement of 
the full proprietary right . of the owner, 
and would go against the principle re- 
peatedly laid down by the Privy Council. 


‘In my judgment, therefore, the appeal, so- 


far as the land of schedule ga is concern- 
ed, succeeds upon this ground 
well as upon the construction of the 
kabuliyat. i -o 
One other point which, was argued re- 
quires nóiice. The learned Additional Dis- 


trict Judge found that, as the defendants 


are also co-proprietors of :the estat® with 
the plaintiff, the plaintiff was not entitled 
to obtain. khas possession without bring- 
inga suit for partition.; I do not think 
this view is tenable. Itis clear that the act 
ofthe defendants in grabbing the land 
was -an infringement of the propriétary 
fight of their co’sharers. The right-of the 
plaintiff has in .fact been denied in this 
suit: In these circumstances tbe: plaintiff 
to. ask. the 
Court to grant him joint possession along 
with his co-sharers. - ae 
Jo-the result the, appeal must 


gr. Ng mE ! 
ba - allow, 
os ao riae , ot 


ea 3 E “3 
Da ag 


also as ~. 


, ed in part, the decree-of the Court of Ap- 
peal ‘bélow being affirmed with ‘respect tó 
the land comprised in schedule kha of the 
'. plaint, while so faras the land of schedule 
‘ga is concerned it must bereversed, and there 


“will be'à decree in favour of the plaintiff-.. 


-appellant for khas possession jointly along 
with his co-sharers to the extent of his share 
, therein. The -appellant has been only 
-partially -successful in this appeal, and 
I think, therefore, the proper order .as to 
costs will be.that costs will be in proportio 
half and half.. . x 
: Mitter, J.—The points in controversy: 
in this appeal ariseout of certain facts which 
‘are’ either admitted or proved and about 
which there is no dispute before us. It 
appears that plaintiff-appellant is the owner 
of 13-annas and odd gundas share of Estate 
No. 6592 of the Faridpore Collectorate. The 
remaining share in the estate belongs to de- 
fendants Nos. 1 to 4, 6 and 7. On the 15th of 
Mareh, 1894, à permanent ‘tenancy was 
created in favour of defendants Nos. 1 to 4 


. 'who-executed'a kabuliyat in favour of the 


entire body of landlords with reference to 
some lands of the estate aforesaid which are 
deacribed in ‘schedule “ka” of the plaint.’ It 
is common ground that atthe date of the 
execution of the Kabuliyat the lands of 
schedulés “kha” and “ga” ofthé plaint were 


in the bed of a. river. In or about 1909,’ 


when the settlement operations were.going 
' on, the lands of “kha " schedule emerged out 
of the river and the lands of “ga” schedule 
came into existence .shortly after the final 
publications of. the Record of Rights. The 


plaintiff-appellant commenced ‘the: suit out ` 


.of which the present appeal arises on the 
. 11th of August, 1920, in the Gourt of the Sub- 
ordinate Judge of Faridpore for declaration 
of title to, and recovery of possession of, the 
“lands of “kha”. and “ga” schedules alleging 
that these lands were reformations in situ of 
the lands: of-the estate dnd that they were 
outsidee the kabuliyat lands of 1894 and 
' they have been. wrongfully taken possession 
of by the defendants Nos. 1 to 4; the plaintiff 
prayed for khas possession of these lands and 
for mesne .profits.and in the alternative 
prayed for recovery of fair ient. The sub- 
stantial defence of thedefendant No. 1 was 
(i) that the lands of "khaà "and “ga” sche- 
dules were inadverse possession'of the defend- 


anis to the knowledge of the plaintiff for 


‘more than 12 years and plaintiff consequently, 
could not maintain this suit; (i) that ac- 
` cording to the terms of the kabuliyat of 
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1894 the plaimtiff was only entitled to.g* 
additional rent; and (iti) that the defendan*®. 
in any event were-entitled- to retain posses” 
sion ‘asco sharers of the estate. The ‘Court 
of firt instance held that plots “kha " ‘and 
"ga" are: outside the original boundary of 
the tenure: which was created in 1894 and 
held' that the plaintiff was not entitled to 


khas possession under the terms ‘of the kabu- . 


liyat but the defendants were only ‘entitled 
to hold possession; of the landa subject to 
the payment of additional rent, 
to the land of “kha” schedule the first 
Court further held that the tenancy of the 
defendants were recognised by ‘the plaintiff. 
With regard tothe land of“ga” schedule 
plaintiffs right to khas possession was held 
not to be maintainable:as the lands were ac- 
eretions to the tenure of the defendants and 
under s. 4 of Regulation XI of 1825 (Bengal 
Alluvion and Diluvion Regulation) plaintiff 
was entitled to get only additional rent-and 
not khas possession. Against this ‘decision, 
ofthe Subordinate Judge the plaintiff pre- 
ferred an appeal to the District Judge of 
"Faridpore and the learned Additional Dis- 
trict Judge held that, with regard to the 
land “of “kha” schedule, the defendanta 
have been in adverse possession as tenant 
for a period of more than.12 years and thus 


. cannot now be ejeeted from the “kha” sche- 


dule lands. With regard to “ga” ‘schedule 
lands tbe lower Appellate Court held that 
the lands were outside the kabuliyati lands 


of 1894. It further held that “-it appeared . 


. from the thak map and.the thak descrip- 
tions that the lands both of ‘kha‘ and ‘ga’ 
schedules appertain to the plaintiff's Taluk, 
and that.they existed at the time of thak 
and that they are part of the estate of plaint- 
iffand his Go-sharers, that the land diluviat- 
ed and reformed on its old site, that tha 
lands being reformations on their old site 
could not bé said to be à ‘gain’ to the plaint- 


.. iff but undoubtedly they would be ‘gain’ to 


the subordinate tenure." "The lower ap- 
pellate Court further held that the defend- 
ants are proprietors of the estate with plaint- 
iff and without bringing a suit for partition- 
the plaintiff is not entitled to obtain khas 
possession. In this view, the lower Appel- 
late. Court dismissed the plaintiff's appeal. 

- The. facts admitted or proved in this cage 
briefly stated are these:— plaintiff and de- 
fendants Nos.1 to 4, 6 and 7 are proprietors 
of Estate No. 6592. Defendants Nos. Lto 4 
took a lease from the whole body of proprie. 
tors of some lands. of! the-said-estate which 


With regard ` 
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are described in. schedule “ka” ofthe plaint. « 
Lands of ‘schedule “kha” and < *ga" are 
outside the lease in favour of defendants 
Nos. 1 to 4. “kha and * ga” schedulelands 
are reformations in situ of other lands.of the, 
paid estate than those covered by the lease. 
Bince the reformation ofthe “kha” .and 
**ga" schedule lands defendants have obtain- 

ed’ possession of the, same as an accretion to 

_ their tenure: The defendants are in . posses- 
sion of thelands ‘of “kha” schedule for more 
than 12 yéars béfore the commencement of 
thesuitànd they asserted tenancy rightin “the 
said lands to the knowledge | of thé plaint, 
The defendants are not in posséssion of “g 
schedule lands for over 12 years before. The 
‘commencement of the suit. 

‘On ‘these admitted or "proved facts three 
points which are presently to.be mentioned 
have been taken before us with regard to the 
Jaüds óf “ga? schedule. I may. mention at 
once that the appeal has not been very, 
seriously préssed Po regard to thè “kha ' 
schedule lands ` „the finding. of.. the 
lower Appèllatè Court. is that the. right 
tö khas possession is barred as -the 
defendants have acquired | the right of 
& tenant “by adverse ` possession for more 
than 12 years. “Mr. Gunda Charan Sen, 
thé learned Advocaté for the appellant, has. 
very properly drawn our.attention to the find- 

. ings. of the lower "Appellate ‘Court against 
his client: on the. question of adverse posses- 
sion, I think the findings on the question 
of adversé possession. conclude the second 
appeal with - ‘regard to the lands.of “kha” 


schedule. The- appeal .in respect of the 
'Iands of '* kha” schedule. is, therefore, 
dismissed. 


“As already stated, Mr, Sén raises. three 
poinis in support: ot. ‘his appeal with regard 
to the lands of ‘ga’ ‘schedule, It is argu- 
éd, in the first‘place, that upon a true 
construction of the terms of the kabu- 
liyat, dated 15th March, 1834, the de- 
fendants ought to have. been held as not èn- 
titled to“ ga” schedule lands at all without 
a fresh settlement from the plaintiff. In the- 
second place it is argued that.s. 4 of Regu- 
lation XI of 1825 has no application to the 

“present case às the lands of “ga schedule 
have been” found to .be reformations in situ 
of the: original. lands.of the estate which had 
béen diluviated; and in- support: of this. 
contention reliance has been placed on the 
cases of Lopez v-Muddun Mohun Thokoor (1) 
and Secretary of Staté for India v. Fahami- 
, dantiissa Begum (2). It is. gud in.the 


in my possession any land. which is 
-excess’.of land 


E 
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third place, that, as there-hàs: been:a-denial 


of ‘Plaintiff's, title to. the ‘reformed: lands, 
plaintif, is entitled to recover joint: posses- 


sion to the extent of his ‘share with the: 


'defendants "Nos. 1 to Zand ‘that it is. not 


necessary’ that. plaintiff Should. bring. a... 
suit for, partition before .he can: recover 


possession. . 


. With regard to the first. ground, the view - 
I. take. is that the terms of the kabuliyat 
makeit clear that defendants shall. not be 
entitled to keep possession of any land 
Which is. in. excess of the lands pettled 
without fresh. settlement from. the ‘plaint 

The. construction put” on. the -kabu- 
[i by^the Courts below. to the - effect, 
viz.,- that. the. défendanta: are entitled to 
hold possession of additional lands subject | 
only to,the. payment of' rent is not right. 
The words i in Bengali are “dhariya jamir ` 
atirikta jami bina swatantra -bandobast 


D. shall not be: entitled to keep 
in 
: settled without. - „fresh 
settlement from yóu." These words, ‘to 
my mind, leave no room for-doubt that thé 
defendants- appellants will not -be | en- 
titled to retain .possession of any-land in 
excess of that asttled without. a fresh 
settlement. It i&-said that, at. this G6n- 
struction is accepted. détéridants : ‘will, not 
be able to retain possession. of landa which 
may be accretion to the tenure: and this 


means: 


: could never have. been intended : as - it 


a ‘accretion to poa to the PERS. 
holdet subject. only- to his liability to pay 
rent to the propriétor. It is argued on the 
other land that the parties intended to 
contract themselves out of the ‘Statute’ and 
as this Was a permanent tenüre. there was 
nothing’ to prevent the parties’ from enter- 
ing into such a contract. having regard to 
the provisions of s. 179 of: the: ; Bengal 
Tenancy Act. Ii. i8 not. necessary" to :de- 
termine in this'case whether more: ‘express 
words were not needed if the’ parties. in- 
tended to contract themselves out of: the 
provisionsof Regulation of 1825; for, i in'this ` 
case no question of accretion arises. It is 
plain that.-by the kabuliyat in: -questioi;par- 
ties. clearly intended that if the défendan ta 
took ‘Possession ‘of ‘other lands, . which 
originally belonged . to “the estate,,and 
which ‘had "not been settled under’ the © 
kabuliyat the defendants will not be- able 


4 


Nu 


l meaning 


` ship 


-tO : A 
- ed. Considering the solemn assurance given 


č 


The first ground 


well-founded and must prevail. 


- + The second ground urged before "us is 
'equally well-founded. 


The lands of the 
“ga? schedule having been found to:be 
reformations in situ of the ‘original lands. 


- of the estate cannot be said ‘to be lands 


“mained” from the recess of the river with- 
in ‘the meaning of el. (1), s. 4'0f Regulation 
NI of. 1825. Bee thecaseof Romanauth 
Tagore v. Chundernarain. Chowdhry (7). 
In that case Sir Barnes Peacock observed 
as' follows:—We ‘are of opinion that ‘the | 
word 'gained'in s. 4, Regulation XI of 1825, 
does not extend to casesofland washed away 


` and afterwards reformed upon the old site 


which can be clearly recognised.” The 


^ learned Chief Justice further observed in 


| me judgment that “cl. (1), s. 4, applies 
de ps HERE land gained, thatis to say, 
formed, upon asite which cannot -be re- 
eognised as that of any former proprietor.". 
In: the. case of Lopez v. Mudden Mohin- 
Thakoor (1) their Lordships of the Judicial 
Committee of the Privy Councilcited with 
approbation this decision of Sir Barnes 
Peacock and observed as follows :—“The 
very pointcame for consideration in Indiabe- 
fore'a Court comprising Sir Barnes Peacock, 
Mr. Justice Bailey, and Mr. Justice Kempe; 
‘and after full consideration, it was decided 
that lands washed away and afterwards re- 
formed on an old site, which could be clearly 
recognised, arenot lands gained within the 
of s. 4, Regulation XI of 1825." 


nthe case of Secretary of State for India. 
v. Ta neg Begum (2), their Lord- 
5 were dealing with cl.3 of Regulation IL 
of 1819 which applied to all lands gained by. 
alluvion since the period of the settlement 
and their Lordships of the J udicial Com- 
mittee observed a3 follows :— ‘Their Lord- 


ships cannot think that it was intended by 


a provision as this to deal with the case 
ae inane in Permanent Settlement which 
had :becomes derelict of the sea or a river. 
Thay cannot be said to have been ‘added’ . 
the estate to which they already belong- 

the Government to the owners of petma- 
ie ‘gettled estates that they should not 


` ‘be -liable to further assessment ;in réspeet 


nereof, their Lordships find?it,ampos- | 
tole to hold that it was ever ‘intended 


(0) W. RF. B 49 — x 
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“to take possession of those lands without 
"a fresh ‘settlement. 
: taken. before us,. therefore, seems to be 
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-by this enactment to subject them to 


&n added assessment in respect of land for 
which they were already assessed because 
they had had the misfortune to. be practical- 
ly deprived of it for à time by an incuraion 
of the sen or river." m 

In the case of Arun Chandra Singh v. 
Kamini Kwmar (3) where lands forming 
part ofthe patni taluk had been washed 
away and had again re-appeared and the 
putnidar had obiained abatement of rent 
in respect oflande submerged, it was held 
that the putnidar by obtaining.remissions 
of rent in respect of land washed away, 
had not abandoned his right to the land 
when it was reformed in situ, and that 
the chur formed part ofthe tenure created 
by the kabuliyat. The suit was brought 
by the zemindar to eject the putnidar 
from certain chur lands which formed 
part of the. putni taluk but which had been 
washed away ‘by the river and had sub- 
sequently re-appeared and reformed in situ, 
The-defendants who were putnidars had 


‘obtained abatement of rent in respect of 


lands.which had been washed away by the 
river and thé plaintif zemindar con- 
tended that these lands.were accretions to 
his zemindari within the meaning of Regu- 
lation IV of 1828.. Their Lordships of the 


‘Judicial Committee held that the landa 


do not come within the provisions of 
s. 4 of Regulation XI of 1825 and cannot be 
claimed by either party as ‘accretions to 
their respective property. The reasons 
underlying the decision seem to be that 
the lands could not be regarded as acere- 
tions to the zemindar's property as the lands 
were already his in proprietary right before - 
diluviation and could not besaid to have 
been gained from the river within the mean-. 
ing of the section. It could not besaid to 
have been gained by the putnidar from 
the recess of a river as before diluviation 


“the lands belonged to the putnidar in his 


putni- right. This decision supports the 
contention of the appellant. The learned 
Vakilfor the respondents conceded that the 
decision in Lopez's case (1) would have go. 
verned the present caseifthe oue ition arose 
between two rival proprietors. In other words, 
as I understand the argument of Mr. Jogesh 
Ohandra Roy, he contends that the appli- 
cation of Lopez's case (|) must be confined 
to those cases where lands of one estate 
become annexed to lands of another estate 
but it has no application to a case where 
the lands of one estate become annexed * 
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after emergence from the river to the lands.. 


of à tenure subordinate to the same estate. 
I can, however, see no-distinetion in princi- 
ple between thetwo cases. It is the merest 
accident that the lands of the plaintiff's 
estate. have become annexed to a tenure 
under the estate. The lands -after emer- 
gence have legally vested in the plaintiff 
and I can seeno principle which can entitle 
the tenant to retain lands which have be- 


. come annexed to his tenure after reforma-. 


tion and which justly belong to his land- 


lord. It issaid that the landlord will get. 


rent and he ought to becontent with that. 
There is nothing in law or equity which 
can prevent the landlord from exercising 
his full proprietary right over land which 
legally belongs:to him. Neithera stranger 
nor a tenant of hiscan diminish in any way 
hisright as full proprietor. In this connec- 
tion, the following observations of the Judi- 
cial Committee of the Privy Council in 
Lopez's case (1) are instructive and may be 
usefully cited :—“ It is-to be observed, 
however, that that clause refers simply to 
cases of gain, of acquisition by means of 
gradual accession. There are no words 
which imply the confiscation or destruction 
of any private person's property whatever. 
If a regulation is to. be construed as taking 
away anybody’s property, that intention to 
. take away ought to be expressed in very 
plain words, or be made out by very plain 
and necessary implication. ‘The plaintiff 
here says, —' I had the property. It was my 
property before it was covered by the 
Ganges. . It remained my property after it 
was submerged by the Ganges. There 
was nothing in thatstate of things that took 
it from me and .gaveit to the Government. 
When it emerged there was, nothing that 
took it from me and gave it to any other 
person.’ And in answer to such a claim 
it would certainly seem that something 
more than mere reference to the acquisi- 
tion of land by increment, by alluvion, or 
by what other term may be used, would be 
required in order to enable the owner vf 
. one property to take property which had 
been.legally vested in another. " 


The learned Vakil for the respondents: 


has, however, cited the decision of a Fall 
Bench of the Patna High Oourt in the case 
of Khubi  Mahton v Luchmi, Das 
(6) as supporting hiscontention. The ques- 
tion which was referred tothe Fall Bench 
of the Patna High QOourt was :—‘ Does 
. cl. (1), s. 4 of Regulation XI of 1825, apply 
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‘to a case where the river out of the bed of 


which the accretions have formed is the 


private property of an individual and not 


the property of the Crown?” This ques- 
tion was answered in the affirmative and the 
learned Ohief Justice, Sir: Dawson-Miller 
held thatin the case ofa claim by a supe- 
rior landlord, it is only where the Crown 
is the proprietor of the accreted land that. 
the section applies, but in the case of a 


-claim by a subordinate holder the section — 


applies even when the accreted lands be- 
long tothe-superior landlord. The learned 
Chief Justice held that the Judicial Com- 
mittee in Lopez's case (1) in restricting the 
“gain” which an individual proprietor 
might make under the Regulation to a 
* gain "from that which was part of public 
territory, the public domain - not usable in 
the ordinary sense, that is to say, the sea. 
belonging to state, a public river belonging 
to state, was considering the claim of a pro- 
prietor of an estate against the proprietor 
of a neighbouring estate and not the case 
of subordinate tenure-holder claiming | 
against his immediate landlord. It is trie 
that in cl. (1), s. 4, there is nothing to indi- 
cate that that clause is not applicable to 
rivers which are private property, that ia 
to say, in cases wherethe bed ofa navig- 
able river belongs to a private individual 
and the riparian bank belongs to a differ- 
ent proprietor. Butthe subject which the 
Legislature intended to deal with, while ' 
enacting the Regulation, would clearly 
indicate that cl. (1). was not meant to be 
applicable to private rivers of the. above 
kind. This is apparent from what their 
Lordships ofthe Judicial Committee said 
in the following passage :—“ In truth, 
when the whole words aré looked at, not 
merely of that clause, but of the whole 


` Regulation, itis quite obvious that what 


the then legislative authority was dealing ' 
with, was the gain which an individual 
proprietor might makein this way from that 
which was part of the public territory, the 
publie domain not usable in the ordinary 
sense, that is to say, the sea belonging to the’ 
state, a public river belonging to the state; 
this was a gift to an individual. whose 
estate lay upon. the river or lay upon, the 
gea, a gift to him of that which, by. accre-_ 
tion, became valuable and usable >out of 
that which was in astate of nature neither 


‘valuable nor usable. " See Lopez's:case (1). 


These words evidently seem to imply: that 
the bank which adjoins the bed of a navig- 
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ble river, ` “which ' "belongs to a private 


individual, ‘will not’ attract’ the operation. 


of ol. (D). 

"T6 me it beerhs that the décision of the 
Patna High Court is contrary to. what 
- theit Lordships | of the Judicial Committee 
laid down in. Lopez's case (1). The Fall 
Bénch of the Patna High Court seems to 
‘have. put à wider ‘interpretation: on s.4 of 
the “Regulation, than was intended: But it 
is fiot necessary. in this case to express a 
final opinion as to whether the viéw taken 
by the Patna High Court is right | or wrong. 
For the present ` case: is’ not ‘a. case. whéré 
the accretion Was an accretion from a river 
bed which was tlie property ‘ot. the land- 


lord. In thie present case the lands are re-. 


formations of lands which were formerly i in 
the: ‘direct possession of the landlord. This 
iga circumstance which distinguishes thé 
: présent éàse from tlie case which was de- 
cided by the Full Bench at Patna and Mr, 
Ji üstice Mullick who was one of the mem- 
bers ofthe Full Bench recognises the dis- 
- tinction, for he gays at page, 30* :— In the 
présent case it i not. known whether thé 
land is reformation of land: which was for- 
merly ‘in the direct Possession of the Jand- 


FS MINA of equity ánd ped cone . 


n 
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“The Patna Full Bench, therefore, is not 
a direct’ authority in support of the’ con- 


tention raised by, the respondents and thé : 


. facts: of that. case are; “as we hayé shown, 
distinguishable froni tho facis of the pre- 
sènt csse. “But itis argued for the res- 
pondents that although the Patna case 
does not directly lénd support to the con- 
tention of the respondents, the proposi- 
“tion Yor which the resporidents contend 
logically follows from the decision of the 
Patna High ‘Court. The answer to this 
is to be found’ in the following observa- 
tions of Lord Chancellor (Karl of Halsbury) 
in ‘the case of Quinn v. Leathem (8): —"A 
caseis only ari authority for what it actually 
decides’. "I entirely deny that it can’ be 
; quoted fór & proposition that may ‘seer to 
follow : logically from it. Such a, mode, of 
reasoning assumes that the law. is.neces- 
(8). (1901). ©: -495 at p. 506; 70 L. J. P. a 76: “65. 
P. 708; 50-W: R. 139; 85 L. T..289; 17 T. L. R. 749. 
"page 2 Pat. —[Ed] oS IP 
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- sarily a logical code, whereas” every lawyer 


4 Suth, P. O.J. 486; 
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must acknowledge that the law is no 
always logical at all." 

In 1874 in the case of “Hursuhai Singh 
v. Syud Loóoif, Ali Khan (9).the Judicial 
Committeere- affirmed the principleliid, down 
in Lopeé's éase (1) in the following words:— 
“The question of law involved in these deci- 
sions, which is a very important one, was 
brought before this Committee, in a case 
of Lopez v. Muddiun Mohun Thakeor (D. in 
which the prinéiples which should goverü 
cases of. this description were very fully 
discussed and elucidated, with the result 
that it was laid down by the authority 
of this Committee that where land which 
has béen submerged reforms, and ¢an bé 
idéntified as having formed part of a parti- 
cular estate, the owner of that estáté is 
eütitled to it.” . 

In 1876 in the case of Rani Sarat Sundik 
Debya v. Soorjya Kant Acharjya (10) thé 
Judicial Committee laid down that where 
land reforms by : alluvion on a site capable. 
of. identification, tha right of the owner 
of the. original site to the chur is indis- 
putable and that such owner would, be 
entitled to recover the land froma party 
in -póssessior. 

In 1877 their Lordships of the Judicial . 
Committee held that the doctrine in Lopez’: s 
case ,(1) cannot be taken to apply to land in 
which; by long advers6 possession or other- 
wité, another party has acquiréd ähn, iñ- 
défeasible title. See Radha Proshad Singh v. 
Ram Coomar Singh (11). .The finding of thé, 
jones Appellate Court is thas with regard 

"ga" schedule lands defendants . have 
i acquired title by adverse possession 
and as the suit had been institutéd with- 
in 12 years fromthe date when the ldnd 
reformed, the decision in Radha Proshad 
Singh-v. "Ram Coomar Singh (11), therefore, 
does not govern the present case. 

In the year 1900 their Lordships of thé 
Judicial Committee held tkat land Bü b- 


i merged by the wanderings ofa river from 


its course and aftérwaids re- emerging in 
a-form capable of being identified does 
not cease to belong to its original owner. 
The, following observations of Lord 
Robertson who delivered the judgnient of 
the Judicial Committee in the case of 
(9)21.A.28;23 W.R.8; 14B. L. R.268; 3 Sar. P. 
0. J. 411; 3 Suth. P. O.J. 56 (P. C.). 
(10) 25. W. R. 242 
.(A1y 3 O. 796; nini i5 d C. J. 776; 3 
n ur 1; 
1091 (P. G) nd, Dec. (N. 8) 
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Jaggot Singh v. Brij: Nath Kunwar (12).are 
very significant :—‘‘It is. perfectly. plain 
that neither the. specific, provision of the. 
first ,8ub-section-nor the general principles 
of equity and’ justice ‘lend thé slightest, 


badi b. port to the pretension of the appel-, 


\ 
















S which is toland that would be’ gained, 
eek from the river, but from a, neighbour.” 
oi ying the observations.to the present 

he it may be said, that neither the 
Nerio provision of the first sub.s. (1). 
.4 of the Regulation nor, the general 
| Bheiple of - equity and justice lends the 
slightest support to. the pretension of the 
-respondent, which is to land that would 
be. gained. not from the river. but "from 
one's. landlord. 


Iam, therefore, clearly of opinion that. 
the second.ground urged by the’ appell- 


g 
s 
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essential elements  óf: the decision in 


"Waston's case (13) are absent in the present 


casa. 


: preseńt case amounted toan aet of reprisal. 


aut is well-founded and should bé given ' 


effect to. To hold otherwise, i. e. to allow 
the tenant to retain possession: of lands 
which belong to his landlord, would be 
allow the tenant to be: unjustly enrich- 


nee. we, heard. this. case. their Lord- 
3 of the Judicial. ‘Committee . have in 
case of Keshava, Prasad Singh v. Secretary 
“State (4) ‘after, reviewing all the authori- 
3 re. affirmed; the: principles. laid down 
in Lopez's.case. (1). This, recent decision of 
the Judicial Conimittes lends support, 
as my learned brother. has pointed out, 
to.the, view. which. we. take i in this. case, 


ed: gU must. ‘prevail, It. is. true. that, the, 
‘defendants are.also, co-proprietors of: the. 
estate, “with: the plaintiff, ‘Bag, they - have 
denied. plaintiff stitleto the “ga” schedule, 
lands -as.” full proprietor. Consequently: the’ 
plaintiff is entitled to sue for. joint- 
possession with ihe defendants. in respect 
of hisshares. Mr. Roy for the respondents 
has argued that there. has been no. denial 


of title inasmuch as the defendants are. ` 


wiling.to.par rent in acknowledgment 
of the plaintiff's proprietary: title. This 
really means that plaintiff's title.to receive. 
rént, is "admitted: and that his title to re- 
Gover possession is dénied. The case, there- 
fore, ‘does not fall: within the principles, 
of ihe. décision of'the Judicial. Committee 'in 
Watson, & Co. v. Ram Chund Dutt (13). The 


: (12) 27 T. A; 81; 97 0.768; 4 0. W. 7 555; 1 Sar, 
P.O. J; 699; 14 Ind. "Dec. (N. 1s.) 502. (P.'OJ. 

(1317 I; A. 1018 O, 10, 5 Sar, P. O. J, 535; 9 Ind. 
Dea, (N, 8) 7 Ps o) 


tion of. fraud.. from circumstances —Sháfting - 


, and was committed in defiance, of plaintiff's." 


right. Thé plaintiff was entitled to cultivate 
the lands if he liked but he was. told 
that he had no right . to take possession as 
his tight: was only to receive rent. To: that, 
extent’ there has been a denial’ of plaintiff's. 
The. defendants 


to! seize possession of any ‘dad ps forth 
ed by accretion to the joint estate andi hold! 


it to the permanent exclusion of other co- ; 


sharers. This. view seems; to be in.&ecord- 
ance with the decision of this Court, in: 
Surendra Narain. ‘Sinha B Hari, Mohun, 
Misser i. 





and in dismissing. the appeal. with, Togard! 
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-RANGOON HIGH COURT. 
SpioraL Szconp Civi. APPEAL. ‘No. 419. 
or, 1926," '. 
June 9,1927. ` 
Pr esent: :—Mr. Justice Maung-Ba, 
“RM. A,R. M: FiuM—APPBLLiNT: 
versus — ^ 
MAUN G SAN- NYUN-——RESPONDENT; 
Fraudulent : transfer—Bur den of- proof—Presump- 


burden, to: tr ansfereer- Presumption, : when. nd 
Question, of fact. 

2 suit for & declaration that hn alienation is 
fraudulent and collusive, where the circumstances 
raise a presumption of ‘fraud, the burden can be 
shifted to the transferee to prové bona fides and 
adequate consideration. [p. , col. . 


Nohard and fast, rule can be, laid down. as.to what ~ 


^ 


sircumetances would justify auch & pesumpton aad 


vo 


The seizure of possession “in the. . 


+ 


- debtors. 


r 
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each case must be decided according to its own 
particular circumstances. R 

Appeal from a decree of the Additional 
District Judge, Prome, in Civil Appeal No. 
156 of 1925. 

Mr. P. S. Chari, for the Appellant. 

“Mr. Halkar, for the Respondent. _ A 

JUDGMENT.—The appellant who had 
obtained a decree against Ko Maung and 
his wife Ma Ou brought asuit under O. 
XXI, r..63,Civil Procedure Code, for a decla- 
ration .that three pieces of paddy land mea- 
suring 10°05 belonged to their judgment- 


It may be pointed out why a declara- 
tion was sought in respect of all these 
paddy lands, In the execution case the 
Ohettiar Firm was allowed to attach only 
one of these lands, viz, No. 85 of 1923- 
1924, measuring 3'68 acres although he 
applied to have all three attached. Maung 
San Nyun the objector naturally interven- 
ed to have that one holding released from 
attachment. He was successful and hence 
the declaratory suit. i 

The Township Judge gave a decreé in 
favour of the Chettiar Firm holding that 
the transaction was a sham. But the 
learned Additional District Judge held 
otherwise and dismissed the suit. The 
learned Judge has referred to three cases, 
viz, Tha Dwe 
Kyin v. Ram Parshad (2) and Maung Din 
v. Ma Hnin Me (3). In my opinion all these 
cases adopt the principle that where the 
circumstances raised a presumption of 
fraud the burden could be ‘shifted to the 
transferee to prove bona fides and adequate 
consideration. No hard and fast rule can be 
laid down as to what circumstances would 
justify such a presumption. Each case 
must be decided according to its own par- 
ticular circumstances. i 

New, in the present case what particular 
circumstances are noticeable. The trans- 
feree is their own son. He was not pos- 
sessed of sufficient means to pay Rs. 1,500 
the alleged price. The debt was Rs. 900, 
contracted about two years before and 
there was still a balance of over Rs. 300. 
Demands bad been made before the trans- 
fef; Ko. Maung put them off with a pro- 
mise that he would pay after selling his 


PE 


DAL.B.R.21. | 
fa} 91 Ind, Cas. 333; 6 Bur, L. T. 185 
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RAMRAO BIRJI v. DATTATRAYAKRISHNA. 


v. Allagappa Chetty (1), Ma. 


(3) 89 Ind, Cas.436;3 R, 71; A. I R. 1925 Rang. 
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paddy, cattle and paddy land. After the 
alleged sale nothing was paid. a 

“In my opinion, the above circumstances 
are sufficient to raise a presumption of 
collusion and fraud. The Township Judge, 
therefore, rightly put the burden of pro- 
ving bona fides upon Maung San Nyun. 
The learned Judge then rightly held that 
San Nyun failed to discharge that burden. 
His material witness: Maung Nyi Le who 
professed to be an eye-witness was on his 
own showing a casual witness and an’ 
opium smoker, i 

I set aside the decree of the District 
Court and restore that of the Township 
Court Bo far asit relates to holding No. 
85 measuring 3°68 with costs in proportion 
throughout. 


A. N. A. Decree set aside. 








NAGPUR JUDICIAL COMMI 
SIONER'S COURT. 
“SECOND OIVIL APPEAL No. 38-B. or 1925 
; i July 22, 1927. 
‘Present:—Mr. Kinkhede, A. J. C. 
RAMRAO HIJI—D EFENDA NT— 
APPELLANT 


versus 

DATTATRAYAKRISHNA —PLsINTIFE— 

: RESPONDENT. 

Landlord and tenant- Uniformity of rent—Long 
possession-—Presumption of permanency, whether, 
arises. í 

The mere circumstance ofthe uniformity of ren 
and long possession does not suffice to raisea pre- 
sumption of permanent tenancy. 

Nainapillai Marakayar v. Ramanathan Chettiar (1) 
followed. . 
..Appealagainst a decree of the Addi- 
tional Distriet Judge, Amraoti, dated the, 
Ist November, 1924, in Civil Appeal No. 195 
of 1922. 

Mr. N. B, Bose, R. B., for the Appellant. 

Sir M. V. Joshi Kt., and Mr. R. E. Jaiwant, 
R. B., for the Respondent. mE 

SUDGMENT.—I am asked to interpret 
the order of brother Kotval, A. J. O., re- 
manding the case as embodying a decision 
that long continued possession and uniform, ` 
rent give rise to à presumption of perma- 
nenoy. On the other hand, the respondent's 
learned Advocate contends that all that 
Kotval, A.J. C., did was to indicate the 
possibility of a presumption being ral:ed * 


(104 iO. 192 


inthe cireumstancesof the case and not 
that it actually arises, on the facts found. 
I think the respondent's contention is 


sound Since Kotval, A. J. O., appears to. 
have asked the Oourt below to decide the. 


second issue afresh there can be no doubt as 
to his intention to leave the matter to the 
Courts ‘below to decide in the manner they 


' thinks best. in the light of the presumption, 


' of document—Mutua 


ifany, justifiable on the facts found. In. 


the case which went to Privy Council from. 
the Madras High Court and reported as 
Nainapilai Marakayavr v. : Ramanathan 


Chettiar (1) it was held that the mere 


circumstance of the uniformity of rent and 
long possession does not suffice to raisesuch 
& presumption. I am, therefore, constrain- 
ed to hold that the Oourts below have 
rightly decided the case. The appeal 
fails and is dismissed with’ costs. : 

GRD. > . Appeal dismissed. 

(1) 82 Ind. ‘Cas. 226; 47 M. 337; A. I.R. 1924 P. C. 
65; 19 L. W. 259; 22 A. L.J. 130; 34M. L. T.10; 
(1921) M. W. N. 293; 46 M. L. J. 516; 100. & A. L. 
R. 464; 28 CO. W. N. 809; 61 I. A. 83; L. R. 5A. (P. O.) 
33 (P. O.) . ` ! 


CALCUTTA HIGH COURT. 
. ORIGINAL Ouviu Suit No.100 oF 1927. 
ui May 5 .1227. - 
. Present: —Mr. Justice Costello 
LADHA SINGH—PuatntirF—A PPELL ANT 


versus ^ < 

MUNSHIRAM XGARWALLA — 

` |: DEFENPANT—HRESPONPENT. .^ 
Specific Relief Act (I of 1817), s. 81—Rectification 


.Gscertain true bargain—Emctrinsic evidence, admis- 


sibility of—Evidence Act (I of 1872), ss. 91, 92. 

A Court ‘can correct the terms of a document if 
it is proved to the satisfaction of the Court that any 
of such terms are inaccurate owing -to a mutual 
mistake. [p. 560, col. 1.] a 

The principle on which the Courts acts in correct- 
ing instruments is that the parties are to be placed’ 


. inthe same position asthat in which they would: 


have stood ifnoerror had been commited. [ibid ] ` 


Extrinsic evidence is admissible under s. 92 of 
the Evidence Act to prove that a term in a written 
document was inserted bya mistake of fact. [p. £60, 


coll]... fot E 
Mr. B.C. Sen, (with him. Mr. N. C. 


. Chatterjee), for the Plaintiff.’ - 


J UDGMENT,—In this undefended ac: 
tion the. plaintiff is suing the defendant firm 


. gether with the accrued 
. provided- in that note. 
_face of the document now sued on that the 


mistake—Power of Court to: 


. ria us - | i : yo s f i 
. LADHA SINGH v. MÜNSHIBAM adaRwabti.. ' S 859 


forthe recovery of the sum of Rs. 24,598 


‘being the amount of principal and interest 


due on the promissory note, dat 

April, 1924, and it is stated in para. 1st the 
plaint that this promissory-note'was exectit- 
ed „on Ist April, 1924, in favour of the 
plaintiff for the sum of Rs. 18,700 to be - 
paid on demand with interest thereon ‘at 
the rate of 1 per cent. per mengsem, by. 
inadvertence wrongly stated in the promis-: 
sory-note as" per cent. per annum.” It.. 
appears that the promissory note was. in 
fact to all intents and purposes given in 
renewal of a previous promissory note which’ 
was for thesum, I think, of something like ` 
Rs, 15,000 and the promissory-note now 
sued on represents theamount of the plaint- 
iff under the-toriginal. promissory-note to- 
interest thereon as : 
Itisstated on the 


rate of interest.payable on the sum of 
Rs. 18,700 is to be at the rateof Re.l 
per cent. per annum from the date of tha 


.note to the date of the demand in full. The 


question I have.to determine is whether 
thatin fact represented the real bargain : 


. between the parties and, if it did not 
: whether it is competent for me and whether 


I ought, in the circumstances of the case, to 

make such a rectification of the document: 
as will enable the plaintiff to recover the 

full amount which he is claiming in the suit, - 
It is laid down in e. 91 of ‘the Indian Evi- - 
‘dence Act, 1872, that—. - 2 
. "When thé terms of a contract, or of a 
grant, orof any other disposition" of pro- 
perty, have been reduced to the-form ofa. 
document, and in all cases in which .an 


. matter is required by law to be reduced 


to' the form: of & document, no evidence 


. Bhall be given in proof of the terms of such: 


contract, grant or other disposition `of 
property, or of such matter,except the doeu-: 
ment itself, or secondary evidence ofits” - 
contentsin cases in which secondary. evi-- 
dence is admissible under the- provisions. 
hereinbefore contained,” ae AY 
| Ard ins, 92 it is further provided :— 
"When the terms of any such contract: 
grantor other disposition of property, or 
any matter required by law to be reduced 
to the from of a document? have teen ` 
proved according to the last section, no evi- 
dence of any oral agreement or statement 


` shall be admitted, as between the -parties 


to any such instiument or their repregen~ 
fativeeryn-interest, for the purpose of pon. 


pave, 


- Cà 


- "C880. 


'tradiotin g, varying, adding to, or subtract- 
ing from, its. terms.” f wr ' 
There is, however, a proviso to this section 


(proviso.1) which says that :— - 


- “Any fact maybe proved which” would 
invalidate.any document, or which would 


- entitleany.person to any. decree or order 


.relating thereto, such as fraud, intimida- 
tion, illegality, want. of due execution, 
want of capacity in any. contracting .party, 
want or failure of considertion, or mis- 
take in factorlaw." |. S 
.. Tf at-all, that proviso.is only material so 
far‘as the-last words areconcerned. . . 
"The. principle on. which | the Courts act 
in‘correcting instruments is that the parties 
are to be placed in the same position as 


- LADHA SINGH v. MUNSHIRAM AGARWALLA, 


that in which they would have stood if no. ` 
error had been committed, and» there is no - 


dóübt,to my 'mind'that the law on the point 
is quite well-settled, viz, that the Court 
can..correct. the terms of the document if ib 
is, proved to the. satisfaction of the Court 
that any .of such: terms. are inaccurate 
owing.to.a mutual mistake. The present 
case is, in iny opinion, covered by the deci- 
sion. in Druiff. v. Parker (1) where it was 
held that it: was competent for the Osurt to 
correct a misstatement.even in a negotiable 
instrument such: as’ a: Bill of Exchange. or a 


' promissory-note. if in fact.one of the terms: 


had. been.placed in that document without 
ally cepresenting the true bargain bet- 
weéen.the.parties. There isa similar deci- 
sión inan old easedecided.in 1885.[ Bisheshar- 
Singh v, Bhagwan-Singh. (2)].. Iam.not at 
all sure that.in the. circumstances of that 


. particular case the decision was correct, but 


it is: sufficient for my purpose to say. that 


' ifit. appears that there is a prima facie 


inistake in; the document it isopen.to the. 


Court. to, rectify it... The. real question,. 


therefore, which Lhaveto decide is. whe- 
ther-there was a, mutual ‘mistake or: not. 
With, regard to that; there is the evidence 
of:the plaintiff, that what was.reslly agreed 
Between the parties, was that the rate of 
interest should be the.same as under.. the 
- previous .promissory-note, viz, at the rate 
of. 12-per cént, per annum, and. the plaint- 


“if. further, says: that. he.was: unaware: when 


` deferidant wrote. out. the, promissory- 
mele sued upon, that: he had in fact inserted 
therein that.the rate of interest would be 


Mx 5 


thereal bargain arrived at 


[104 1.0. 1927) 

only one per cent. per annum ‘instead of 
one per cent. per mensem. I have some 
doubt as to whether this. document was 
drawn up in the form in which it appears 


owing to any mistake at all on the. part of. 
‘the defendant. Itseems to me having Te- 


gard to the ordinary course: of. business 


amongst commercial people of the  descrip- - 


tion of the plaintiff and the defendaht it 
would be mueh morelikely that inadvert- 
ently the defendant should have written 


"permensem" rather than “per annum.” 


It, therefore, appears to me that the words, 
inthe promissory note must,have been in- 
sertéd of: design rather than of accident. 
At the same time, however, the defendant 
has notchosen to defend this suit and to 
come before the Court and give an explana- 


tion from his side of the matter. ‘There- . 
-fore, having regard to the fact that this is 


ań: undefended’ suit, I.think on the. whole 


that I am, justified in accepting tlie evi- 


dence of the plaintiff and coming. to the 
conélusion that. what is expressed on the 
faceof this document does not represent 
between the 
parties. I am not at all sure that the 
plaintiff ought nof.to.have brought appro- 
priate "proceedings under s. 31 of the 
Specific Relief Act .to have this document 
rectified, but. looking at' the ‘matter broad- 
ly and having regard to the form in which 


_the plaint is framed, as I have already 


said, equally having regard to, the fact that 


there is no other explanations from the 
I will. act -in- 


side of the. defendant, 
the matter upon.the. basis that it was a 
mutual mistake and, therefore, itis open 
to the. Court. to: ascertain what the, real 
contract between the parties. was, 

< Inthe circumstances, therefore, without 
attempting. to give a -definite. judgment 
with regard’ to the principles of law appli- 
cable, to..cases of the, kind because ordi- 
narily.it. is, not competent for a plaintiff to 
recover interest ata higher rate than what 
appearson the face of the instrument itself, 


cover the full amount asked. for in the. 
‘prayer. of. the. plaint. The. plaintiff will. 


also .be entitled to. interest. on. decree at 6 
percent, and costs on scale No. 1. © 
LANG A. Suit decreed, 


- 0) (1868) 5 Bq. 131; 37 L. J..Ch 241; 181, T. 46; 16 > 


957. . : ‘ 
+ Wate, N, (1885) 414, Inds Deo, (s ASTI, 


I find ‘that, thé plaintif is entitled | to re-. ` 
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LAHORE HIGH COURT. 
MiscguLANEOUS Piest OIVIL APPEAL No, 
2693 or 1926. 

June 24, 1927. 

Present:—Mr. Justice Jai Lal. . 
KISHORE OHAND—Darenpanr— 
. APPELLANT 
| versus- . - : 
HANS RAJ AND ANOTHER—PLAINTIFES— 
Jon RESPONDENTS, E 
Civil Procedure Code (Act V of 1908), O. XXIII, 
T. 8, O. XLIII, r. (D) (m)—Order rejecting application 
for recording of compromise on ground of delay— 
ppeal. 


An order dismissing an application for recording - 


an adjustment or compromise of a suit on the ground 
that it is belated is an order. refusing to record a 
„compromise or adjustment within O. XLIII, r. 1 (m) 
ofthe Code of Civil Procedure and is, therefore, 
appealable. [p. 562, col. 1.] 


Miscellaneous first appeal from an order 
of the: Suh-Judge, First. Class, Ferozepore, 
. dated the 30.h July, 1926. 

Lala Badri Das, R. B., for the A ppellant. 

Lala Moti Sagar, R. B., and Mr. Hem Raj, 
for the Respondents. - 

JUDGMENT:.—A suit for partition of 
joint property, both moveable and immove- 


able, was referred to arbitration by the. 


parties. It appears that there was some 
` Settlement before the arbitrator, according 
to the plaintiff, regarding some ^f the 
property in dispute, and according to the de- 
"fendant, about the whole of it. The arbitra- 
tor made his award on the 6th of Decamber. 
Objections were’ taken to the award by 
' the plaintiff and were allowed on the 19th 


of April, 1926. The consequence was that . 
the award was declared void .and the. 


reference to ‘arbitration superseded by the 
Court. The case was then fixed forthe 8th 
. and 9th of June, 1926, for the evidence of 
the plaintiff. On those two dates some 
- evidence of the plaintiff was recorded and 
the case was adjourned to the 26th, 27th 
and 28th of July, for the remaining evi- 
dence. A 

Onthe26thof July, 1926, an application was 
presented by the defendant that the mattera 
in dispute had been settled by the parties 
before the arbitrator and à prayer was made 
under O. XXIII, r. 3 of the Civil Procedure 
Code that the compromise or adjustment 
be recorded and a decree be passed io 
accordance therewith. On the same day 
an application‘ was made by the plaintiff 


alleging that the dispute relating to 13. 


items in suit had been settled between the 
-parties and that thecompromise so made 
be recorded and a decres passed accordingly 


96 


'. EISHORÉ-CHAND v. HANS RAH. 


"parties, 
- of that 


issues:—(1) Whether there has been a com- 
promise between the parties on all points 
of difference between them ? (2) Cannot the 
plea of compromise be raised at this gtage of 
‘the suit? (3) Is defendant debarred from rais- 
ing this plea by his conduct? It may be 
mentioned that itis admitted before me 
that out of the 13 matters mentioned in the 
plaintiff's application of the 26th of July, 
1926, some were settled before the arbitrator, 
though the case of the defendant isthat all 
of them were settled before. him. It thus 
appears that admittedly there was some 
compromise before the arbitrator and the 
i are at issue only as-to the extent 

compromise. The Senior Sub- 
Judge, ina judgment whichis self-contradic- 


tory, has held against the defendantonissues . 
: Nos 2 and 3 mentioned above buthasrefrain- 
. ed from giving a finding on issue No. 1. In 


fact, he has taken no evidence thereon. 
At the same time, in his judgment he holds 
and, in my opinion, quite correctly: "ButI 
find that the delay though not well-explain- 
ed, is not.fataland the plea of thedefendant 
cannot be defeated by mere delay in put- 
ting it up. Nidhan v. Buta (1) and Peer 
Mahomed . Dewji v. Mahomed Ibrahim (2), 
are authorities in support of this view 
which havebeen quoted on defendant's be- 
half, the gist of which is’ that mere delay 
does not create waiver and is not in itself 


‘sufficientto defeatthedefendant's plea, But 


at the same time, I hold that the failure of 
the defendant to-plead razinama just atthe 
filing of the award or immediately after- 
wards is a serious matter affecting the two 
issues Nos. A-2 and A-3’and shows that no 
razinama was really made, for, had a razi- 
nama been made, no question of award 
would have arisen and no party would, have 
been allowed evento file objections to the 
award......... ", Further on, the .learned 


.Judge again remarks that the fnatters 


discussed by him previously show that the 
plea of complete adjustment is not genuine, 
and this finding he has given without record- 
ing the evidence of thedefendant. I need 
give no reasons for holding that the final 
conclusion of the learned Senior Sub Judge 
is erroneous except those given by him in 


the extract that I have first given above, 


A preliminary objection was taken by 


“Mr. Moti Sagar, who app3ared for the re- 


D 36 Ind. Cas. 700; 105 P. R: 1916, 
2) 29 B. 334; 6 Bom. L, R, 1013, . 


l 501 
-and the suit proceeded with regard to the ' 
-rest, "The Court thereupon framed three 


E 


ME 


| Qe & Tofthe Act. 


4 
f 


: -Bpondents, that no appeal lies from the order 
.complained against. In my opinion there 
is no force in this objection. Order XLIII, 
‘r, 1 (m) permits an appeal-from an order 
under r.3 of O, XXIII recording or refus- 
ing to record an agreement, compromise or 
satisfaction. Therefore, an order refusing 


. _ to record à compromise or adjustment is 


appealable. The Counsel urges that in this 
ease there has been no adjudication by the 
Sub Judge on the merits of the defendant'a - 
, Claim that there wasan adjustment but . that 
his application has been dismissed on the ~ 
‘ground that it was belated. But the net 
result of the order of the Sub-Judge is. 
whatever may be the reason therefor, that 
he has declined- to record the adjustment” 
or compromise. I hold, therefore, that the’ 
order'is appealable and that it cannot be- 
sustained for the reasons already given.  _ 

I set aside the order of the Senior Sub- 
Judge and remand the:case to him with 
direction to record by the evidence of the 
parties and to give a finding whether or 
. not the case was compromised or adjusted as 
alleged by the defendant and to proceed 
with the case in ‘accordance with law. 
Costs will abide the result 

R. L.. : 

A. N. A, 


Case remanded, 


. OUDH CHIEF COURT. 
MiscELLANEOUS CIVIL APPEAL No. 21 or 1927. 
, August 3, 1927. 
Present :—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza. 
: Nawab MUHAMMADI BEGUM AND 
AN OTHER—APPSLLANTS—A PPLIOANTS 
ks f versus 

. Nawab MEHDI ALI KHAN alias 

.^ MIJJAN SAHEB-—RESPONDENT— 

“ss OpposiTE-PaRTY. I 

Guardians and Wards Act (VIII of 1890), ss.?, 89 
. —Application for appointment of mew guardian in 
place of another--No separate application under s. 89 . 
——Application, whether maintainable. 

‘The fact that an order under 3. 39 of the Guardians 
and Wards Act removing a guardian has not been ob- . 
tained does not bar an application for appointment of 
a new guardian in place of the former guardian under 
Lp- 563, col, 1.] ar 

' Appeal against an order of the Third: 
‘Additional District Judge, Lucknow, dated 
‘the 7th April, 1927. 

Messrs. Ali Zaheer and Habib Ali Khan 
for the Appellants. 


MUHAMMADÉ biGOUM v, MBHDI ALI KHAN, 


'[104 I. C, 1927] 


Mesers. Ghulam Hasan and Ala Raza’ 
for the Respondent. - zo : 

JUDGMENT.—Nawab Saiyid Muham- 
mad Abid Khan wasthe father of the minors, 
Musammat Askari Begam, Saiyid Razi Hasan 
and Saiyid Muhammad Askari. Heappoint- 
ed his friend Mehdi Ali Khan guardian 
of his minor children, by a registered deed 
dated 23rd December, 1921. The deedshows 
that the executant intended’ to leave India 
for Arabia and so he thought of appointing a` 
guardian for his minor children. Mehdi Ali 
Khan applied to the Court of the District 
Judge, Lucknow, for his appointment as 
guardian of the- minors, tothe learned Dis- 
trict Judge and-he was appointed guard- 


jan of the minors on the 4th March, 1922. 


The present application was madeby Musam- 
mat Muhammadi Begam (paternal auntof the 
minors) and Musammat Fatima Begam (step- 
sister of the minors) on the 27th January, 
13.7. The applieation shows that the appli- 
cants want (1) that Mehdi Ali Khan should 
be removed as he has abused his trust, has 
failed to perform the duties of his trust, 
has wasted the minors’ property and is not 
å fit person to act as guardian of the minors | 
and (2) that they may be appointed guar- 
dians ofthe minors in place of Mehdi Ali 
Khan. 
' This application was, of course, opposed 
by Mehdi Ali Khan. à 
The learned Distriet Judge of Lucknow: 
(Mr. J. R. W. Bennett) framed several 
issues on the 4th March, 1927, and fixed the 
ease for evidence for 7th April, 1927. The 
ease was, however, transferred to the Third 


Additional District Judge, Lucknow, for 


disposal on the 28th March, 1927. The learn- 
ed Additional Judge took up the case on 
the 7th April, 1927, and dismissed the ap- 


_ plication on the preliminary objection that 


it was not maintainable, He did not try 
the issues framed by the learned District 
Judge. The applicants have appealed to 
this Court. i ] 

` We think this appeal should be allowed. 
The learned Additional Judge was under 
the wrong impression that no mention was - 
made in the petition of the applicants, of 
the àppointment of Mehdi Ali Khan asthe 
guardian of the minors either by the deceas- 
ed father of.the minors or by the Court, 
We find that these facts were clearly stated 


in the application under consideration. He `- 


was of opinion that sub-s. (3)ofs.7 ofthe  ' 
Guardians and Wards Act (VIII of. 1890) ` 
is an absolute bar. to the maintainability 


[1041. C. 1927] 
of the present application. In his opinion 
it isonly after obtaining an order of re- 
moval under s. 39 of the Act that a person 
can apply for the appointment of another 
guardian unders. 7 of. the Act. 


there is nothing in s. 7 which bara the 
present application. The spplicants want 
that Mehdi-Ali Khan should .be removed 


: (under s. 39) and then they may be appoint- 
‘ed guardians in: place of Mehdi Ali Khan, 


. This application: is not open to any -ob- 


' mine the case according to 


jection and should have- been disposed of 
on the merits. We think the learned Dis- 


- trict Judge was perfectly right in framing 
The issues framed by . 


issues in the case. 
him should havé been tried by the learn- 


: ed Additional District Judge. He should 


not have dismissed the application on. the 
preliminary ground mentioned above. 

We allow the appeal and, setting aside 
the order of the learned Additional ‘Dis- 
triot Judge remand the case to the lower 


^ Court with directions to re-admit it under. 


its original number and proceed’ to deter- 
law. Costs 
will abide the result. AL é 

We should like to note that an applica- 
tion has been filed on behalf of Musammat 


` Askari Begam one of the three minors’ 


named above. Itappears that she bas been 


: married to one Khadim Ali Khan and has 


gone to live with her husband. We pass 
no orders as this applicant and her hus- 


: band Khadim Ali Khan have already ap- 


‘application as he thinks proper. 


‘plied to the District Judge, Lucknow, to 
"appoint Khadim Ali Khan guardian of the’ 
' person and property of the applicant and: 
‘the learned District Judge 


has  post- 
poned further proceedings in the matter 


-till the disposal of this appeal. The Dis- 


trict Judge will now pass orders on that 


. ` . Appeal allowed, 
A. N, A. ` 


—MÀ— 


LAHORE HIGH COURT. 


a Szoonp CivinL Appaat No. 1793 or 1925, 


- May 23, 1927. 
Present :—Mr: Justice Dalip Singh. 
< Seth YUSAF ALI M. HAKIMJI— 
PLAINTIFF—APPELLANT 

; versus 

Messrs. MUHAMMAD DIN axo BONS— 
D&gFENDANTS—RESPONDENTS3. A 

Co-ownera— Construction of structures by og-owner 


oga ALI M. HAKIMJI v. MUHAMMAD DIN. 


We are: 
“not prepared to- agree with the view of the. 
learned Additional Judge and we think 


563 


—Injunction—Laches—Suit. for injunction relating to 
joint property—Special damage, necessity of—dJoint 
property—Property impartible—Presumption of joint- 
mess, E A 

It does not necessarily follow from the fact that : 


.& property is not partible that the property cannot : 


be joint. [p. 564, col.'1.] - ! LEH 

In suit for injunction against a co-owner relating 
tò the erection of structures on the joint property, if 
the. property is not partible the plaintiff need not 
show any special damage; it is sufficient for him to 
show that hehas-been deprived ofthe user of ‘the 
property as it originally stood. [ibid] RE i 

Laches.disentitles a person to the discretionary relief 
of injunction. [ibid.] - : 

It does not follow ‘that, because a co-owner has 
built a platform and thereby has to a-certain extent 
secured ‘exclusive use of the ground under the plat- 
form, he is entitled to raise further structures on 
that platform which may stillfurther deprive the 
other co-owners of the use of joint property. [p. 564, 
col. 2.) i 

Second appeal rom a decree of the Dis- 
trict Judge, Rawalpindi, dated the 6th April, 
1925, modifying that of the ‘Subordinate 
Judge, Fourth Class, Rawalpindi, dated the 
3rd February, 1925. 

Lala Hargopal, for the Appellant. 

Mr. Aziz Ahmad, for the Respondents, 


JUDGMENT.—The facts in this ap- 
peal are given in my order remanding the 
case, dated the 3rd February, 1926. The 
case was again remanded, to the learned 
District Judge because he had omitted to: 
give reasons for his findings. The learned 
District Judge has now given those reasons 
and Counsel for the appellant has contend- 
ed against the finding that the platform 
and the staircase were builtin 1922, and that | 
the learned District Judge has confused an 
earlier staircase and platform with the 
platform and staircase now in dispute. It 
is clear from the witnesses for the defend- 
ants and from the documentary evidence put 
in that the platform was built-in 1922 and 
the staircase in dispute was not built until . 
July 1924. ` "M 

The finding of the District Judge on this 
point is vitiated by ignoring and misread- 
ing the evidence. Counsel for the respond- 


'ents has not seriously contested that the 
` platform was built in 1922. but that the 


staircase was builtin 1924 ‘It appears that 
when the staircase was built on or about 
the 12th of July, 1924, the plaintiff first 
moved the Oantonment Authorities and 
when that authority refused to take action 
he moved the Court for redress. As regards 
the platform, however, Counsel for the ap- 
pellant can only say that it is possible 
that the plaintiff had not observed this 
platform when it was built, This ig 


^ 
us 


o (5) 11 Ind. Cas, 47; A, I, R, 1923 


- 864. 


YUSAP ALI M. HARIMJI v. MUHAMMAD DİN. = 


tomy mind extremely unlikely considering.. 


the - size of the platform. The learned 
District Judge has further held, and 
it has not“ been contested before. ‘me, 
that both the parties agreed that the pre- 
perty is not partible. 


spondents contends that this finding means” 


that the property isnot joint, For this pro- 
position he relies on Sartaj Kuari v. Deo- 
raj Kuari (1) and Bachoo v. Mankoredat 
(2. The contention is that whenever 
a property is. found to be not partible it 
necessarily follows that the property. cannot 
. be joint. With this contention I am wholly. 
unable to agree. The rulings cited do not 
bear out this proposition at all. 
Next, Counsel for the respondents con- 
' tends that it was for the plaintiff to show 
. special damage. Now, from the finding of 
the trial Court and of the learned District 
Judge as interpreted in my order of re- 
.mand,itseems to me-clear that the pro- 
. perty was joint of'the plaintiff and the de- 
fendants and other persons, and if the 
property is not partible there is no’ occae 
sion for the plaintiff to show any. special 
damages. Itissufficient for him to show 
. that he has been deprived of the user of the 
- property as it stood originally, see, in this 
connection Manji v. Gulam Mohammad (3) 
and Kunj Lal v. Ramji Lal (4). Counsel for 
the appellant contends that there can be no 
question of laches in a case like this and 
that, even assuming that the platform was 
built 24 years ago, an injunction for demoli- 
tion of the platform must be allowed. . For 
this proposition he relies on Manji v. Gu- 
lam Mohammad (3) and Rustom Khan v. 
Rahman (5). Manji v. Gulam Mohammad (3) 
- ja not à case of injunction but a case of 
joint possession. 
the ordinary. principle that laches disentitles 
a person to the discretionary relief of an 
injynetion should not apply in this case, 
T, therefore, consider that the plaintiff's suit 
qua the platform must be dismissed. 
As regards the staircase there is no ques- 


Counsel for the re- . 
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thatifthe plaintiff cannot have the plat- 
form demolished then-as the staircase is 
built on the platform he cannot also ask for 
the demolition of the staircase. Each case of 
this nature must be judged on its own facts. 
I donot concede that it follows that because 
a- person has built a platform some 24 years ` 
before and thereby has to 4 certain ¢xtent. 
secured exclusive use of the ground under 
the platform, heis entitled to raise a further 
structure on that platform which may still 
further deprive the plaintiff of the use of 
the joint property. A plaintiff, for instance, 
may in & particular case be perfectly will- 
ing to have joint user of a platform on a 
joint property but may not be willing that a 
defendant should have an exclusive user 


‘ofa portion of the platform by erecting a 


I am unable to see that. 


‘tion of laches as the plaintiff took action - 


immediately. and the defendants had full 
. warning of the plaintiff's intentions. Coun- 
. gelfor the respondents, however, contends 


.. (I) 10 A. 272; 15 1. A. 51; 5 Sar. P. ©. J. 139; 12 Ind, 


Jur. 213; 6 Ind. Dec. (N s.) 182 (P. O.). 
(2) 29 B. 51 at p. 58; 6 Bom. L. R. 268. - 
3) 61 Ind Cas 415; 2 Lah. 73; 3 Lah, L. J. 75. 
4) 102 Ind. Cas. 9; 28 P. L. R, 217 > 


Ri 1923, 


7. : 
Lah, 289;15 P, W, 


staircase om it, It is clear that in the pre- 
sent case the defendants have not acquired 
an indefeasible title to the site of the plat- 
form They have only got aright to main- 
tainthe platform on the joint site because 
of the laches of the plaintiff in not haying it 
removed immediately. Thesite in question 
seems to be a portionof aroad which was 
left for common use of the owners of cer- 
tain shops and houses round about the road, 
At the same time Couneel for the appellant 
has not been able to show me that the stair- 
case in any way further restricts his user 
for this road. A space of 234 feet is still 
left even after counting the whole -of the 
land under the platform, and the staircase 
is only built on a: portion of the platform. 
Inthe cireumstances I do not consider that 
there is any need to order demolition of the 
staircase, and, as the plaintiff has not asked 
for compensation,or for joint possession of - 
the platform I do.not. consider.it necessary 
to go into the matter further. 

I, therefore, dismiss the appeal of the 
plaintiff. Having regard, however, to ihe 
fact qua thestaircase, which appears to bethe | 
real bone of contention, I have only refused 
the plaintifi’s prayer for an injunction in 
the exercise of my: discretion on the point. I 
think the defendants should only have the 
costs of this appeal. 


R. L. . - Appeal dismissed, 
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NAGPURJUDICIAL COMMIS- - 
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. July 18, 1927. 2M 
Present : —Mr. Findlay; J. O. 
MAHADEO PATIL-—PLAINTIFF— . - 
|. APPELLANT ENN 
. yersus E MEN 
NARAYAN AND OTRERS—DRFENDANTS 
: — RESPONDENTS. ` 


Estoppel—Building erected on site belonging to` 


"another, against protest—Suit for possession of site 


after two years—A cquiescence—Relief of damages, ` 


whether proper. E : 
The mere fact that. more than two years were 
allowed to lapse after a building had been begun, 
before the institution’ of a suit for the possession of 
the site on which it has been erected, does not es- 
tablish acquiescence on the part of the owner of such 
.Site where a protest had been made by the owner 
before the construction was begun [p.-565, col. 2.] 
The relief to which the owner is entitled in such 
a case is that of possession of the site and not merely 
damages. [p. 565, col. 2; p, 566, col 1.] S 
Appeal against a decree ofthe. District 
Judge, Nagpur, Dated the 22nd April, 1926, 
in.Civil Appeal No. 3 of 1926. 
Messrs. D. J. Mangalmurti and W. R. 
Puranik, for the Appellant. U 
Mr. M. R. Bobde, for the Respondents.. 


JUDGMENT.—The  plaintiff-appel- 
Jant's suit for possession of three plots, A B 
and O shown in themap filed with she plaint 


waa decreed in the first Vourt so far as the . 


plot A was concerned. Thefour defendants 
appealed to the Court of the District Judge, 
Nagpur, while the plaintiff filed a cross- 
objection to the effect that he was also 
entitled to a decree with regard to plots B 
and O. The.cross-objection failed, but the 
defendants’ appeal succeeded to the extent 
that,instead.of granting the so-called in- 
junction for the removal of the super-strue- 
ture and possession of the plot A, the lower 
Appellate Court gave the plaintiff a decree 
for Rs. 60as damages in respect of the trés- 
passon his land. : : 
Against. the judgment and decree of the 


lower Appellate Court, the plaintiff has come , 


up on appeal, while the defendants-respond- 
ents have filed-a eross-objection. It will be 
convenient to dispose of the latter first, be- 


cause, if the cross-objection were to succeed, 


the plaintiff's suit would be liable to dis- 
missal and no question wouid arise as to the 


form of relief the plaintiff was entitled to on | 


the findings of the lower Appellate Court. ' 
As regarda thé cross-objection, the only 

. point pressed therein was that the lower Ap- 
*pellate Court erred in not applying the 


. MAHADEO PATIL v. NARAYAN, 
maxim falsa demonstratio nonnocetaslaid down . 


. ences. 


505 


: ET 


in Bhayalal v. Dwarka Pershad (1) Ido not, 
however, think that, in the circumstances of 


the’ present case, there is any room for the 
‘application of the maxim in question. It 
“is true that the sale-deed shows the bound- - 


aries of the house to the east and west, but 


. the description is obviously a loose one if 
` only for the reason that a gal? which, the 


defendants do not claim, intervenes between 
Yado Patel'a house and the land of the de- 
fendants. Theposition thusarrived at by 
both the lower Courts was that virtually 
the description, whether. by measurement. 
or by boundaries, was correct and this’ be- 
ing so, Lam of opinion that there is no room 
for interference with the findingof' fact 
arrived at by both the lower Courts to the 
effect that the strip `of land A measuring 
‘61 x 46 feet has-been encroached on'a88 - 


. alleged. 


Passing now to the appeal filed. by the 
plaintiff, what has been urged on his behalf 
is that the lower Appellate Court erred in 
granting a decree for damages only. In 
80 doing, the learned District Judge seems 
to have been misled by the. decision in 
Behari Lal v. Sheo Lal (2). .That decision | 
had reference to a question of easement. 
Here, both the Courts below have ‘come to` 
a finding that there was a, deliberate tres- 
passon the plot A, and itis further clear 
that a protest was made. at an.early stage 
in this connection on behalf of the co- 
sharer, whether Mahadeo or Punjabrao 
js really immaterial for the present purpose. 
‘Lt is true that the protestalso had references 
to the plots Band U which have been held to 
belong to the defendants, but that, in my 


- opinion, makes no difference as: regards the 


validity of the protest made so far 
plot A is concerned. . ! : 

I cannot see that there has been any proof . 
of aequiescence. on the part of the: mal- 
guzar. The . mere fact that .more . than 
two years were allowed to ‘ lapse after 
the building had heen begun before a suit 
was instituted, does not, in. my opinion, 
establish aeqüiescence,' especially. in view :. 
of :the fact that a protest had originally 
been made. . The defendants, ia proceeding 
with the building as they did, acted with 
their eyes open and both in law.and equity, 
should be obliged to. take the consequ. 
Tne nature of the relief granted by 
the lower Appellate Court, undoubtedly, leads 

(1) 150. P. D. R. 163: — : 
.(2) 3N. L. R. 114. - 


as the 


.566 


to an anomaly. We have here a trespasser 
who deliberately builds on land he has been 
warned not to build on: the party aggriev- 
ed comes to Court reclaiming the possession 


of the land so trespassed on and all the 


lower Appellate Court has done isto grant 
him damages, moreor less arbitrarily settl- 
ed, instead of therelief of possession he is 


* prima, facie entitled to. 


4 


I am, therefore, of opinion that the judg- 
ment and decree of the lower Appellate 
Court are incorrect and that, in substance, 
the relief granted in the first Court is the 
proper one, The judgment and decree ap- 
pealed.against are, therefore, reversed and 
the decree of the first Courtisrestored with 
the modification that two months from” the 
date of the deeree of this Court will be al- 
lowed for the removal of the super-structure 
by the defendants. If they fail to do so 
within that period, the plaintiff-appellant 
will be entitled to enter upon the land and 
to remove or otherwise dispose of the struc- 
ture as he sees fit. The defendants-respond- 
ents must bear the plaintiff-appellant's costs 
both in the appealand in the cross-objec- 
tion. 

G. R. D, Appeal allowed: 
Cross-objection dismissed. 
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Loke Nath Singh v. Gaju Singh (3), Raghu Prasad 
Singh v. Jadunandan Prasad Singh (8), Faasl-ur- 
Rahman v. Shah Muhammad Khan (T) Muhammad 
Razi v. Karbalai Bibi (9), Hira Lal Kumar v. Ganu 
Mahto (12) end Peria Kovil Kalavi Appan Sadagopa 
Rananuja Periya Jeeyangar v. Lakshmi Doss (16), 

. followed. : 

Batuk Nath v. Munni Dei (1) Abdul Majid v. 
Jawahir Lal (3) and Sachindra Nath Roy v. Maharaj 
Bahadur Singh (4), explained. - 

Fazal Husen v. Raj Bahadur (8), dissented frome 

Tikait Krishna Prasad Singh v. Wazir Narain 
Singh (10), distinguished. | 

Appeal against an order of the District 
Judge, Faridpur, dated the 17th April, 
1926, affirming that of the Munsif, Second 
Court, Chikandi, dated the 20th January, 
1926. 

Babu Jatindra ` Nath Sanyal, for Babu 
Suresh Chandra Talukdar, for the Appel- 
lant. ' 

Dr. Radhabinode Pal and Babu Ramendra 
Mohan Majumdar, for the Respondents, 


JUDGMENT. 

Mukerji, J.—One Radha Madhab 
Saha instituted a Title Suit No. 754 of 1920 
against Gohur Ali  Bepari and others. 
Thesuit was dismissed by the Munsif on 
the 30th August, 1920. There was an appeal 
to the District Judge who allowed it on 
the 29th Mareb, 1922. Some of the defend- 
ants preferred a second appeal to this ' 
Court making the plaintiffand the other 
defendants-respendents therein. During 


' the pendency of the appeal Radha Madhab 


CALCUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE ORDER No. 258 
i or 1926. 
April 14, 1927, 
Present.:—Mr. Justice Mukerjiand 
Mr.Justice Roy. 
GOHUR BEPARI—Jvupement- DEBTOR — 
~ APPELLANT 
versus 
RAM KRISHNA SHAHA AND oTHERS— 


DgonEg& HorLpERS—RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 182 (2) — 
Abatement of appeal—Hxecution of decree—Limita- 


-tion—Time whether runs from order of abatement— 


‘Final order of Appeliate Court’. 

Anorder ofan Appellate QOourt declaring that an 
appeal has abated and | dismissing the appeal on the 
ground of abatement isa ‘final order of the Appel- 
late Court’ within the meaning of cl. (2) of Art. 182 


'. gf Sch. I of the Limitation Act and an application 


for execution presented within three 
an order is not barred. [p. 569, col. 1.] 
Where an appealis entertained and an order made 
by the Court to which the appeal is preferred which 
has the effect of finally disposing of the appeal, 
the period of limitation for execution runs from the 
date of the order of the Appellate Court. [ibid] 


A 


years of such 


Saha, the plaintiff, died. The appellants 
in this appeal obtained a Rule to show, 
càuse why the abatement of this appeal in 


. consequence of the death of the said Radha 


Madhab Saha should not be set aside and 
his heirs substituted in his place. The 
Rule was discharged on the 3rd April, 
1925. Theappeal was thereafter put up 
for hearing andon the 21st May, 1925, the 
following order was passed: “The sole 
respondent having died and no substitution 
having been made in his place, the appeal 
abates and is dismissed without costs as 
the respondent has not appeared.” A 
decree in similar terms was then drawn 
up and by it the appeal was disposed 
of. 

The question that arises in the appeal 
now before usis whether the period of 
limitation under Art 182 of the First 
Schedule to the Limitation Act runs from 
the 21st May, 1925 or from the 29th March. 
1922. The Courts below haveheld that it 
would -run from the former date. The 
judgment-debter Gohur Ali Bepari has 
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preferred this appeal and his. contention 
is that it would run from the latter 
date. i : 


The main argument advanced on behalf . 


of the appellant is to the effect that an 
order declaring thatthe appeal has abated 
isnot a decree or order as contemplated by 
el. (2) of Art. 182 of Sch. I of the Limitation 
Act, and reliance has been placed in sup- 
port of this argument "upon a number of 
decisions which will be presently noticed 
aud chief amongst which are the decisions 
of the Judicial Committee in the cases of 
Batuk Nath v. Munni Dei (1) and Abdul 
Majid v. Jawahir Lal (2). . 
Batuk Nath v. Munni Dei (1) was a case 
in which the question arose with regard 


to an appeal before the Judicial Committee - 


which was dismissed fir  non-prosecution 
as the steps necessary to be taken under 
rule V of the Order-in Council of 15th Jure 
1853 had not been taken by the appellant. 
That rule provides that “in default of the 
appellant or hisagent taking effectual steps 
for the prosecution _ of the appeal within 
such time or times respectively, the appeal 
shall stand dismissed without further 
order.” Their Lordships pointed out that 
there was no order of His Majesty in 
Council dismissing the appeal and that no 
-such order was necessary to be made, and 
under the rule aforesaid the appeal stood 


dismissed without furtherorder. Itwassaid 


in that case that a dismissal for want of pro- 
sacution is not the final decree of an Appel- 
late Court. within the meaning of Art. 179. 
In el. (2) of Sch. IL of the Act.of 1877 which 
forour present purposes may be, taken as 
being the same.as Art. 182, cl. (2) of Seh 1 


ofthe Actof 1908, no question of with- ` 


drawal arises in the casé. . The basis of 
the decision in Batuk Nath v. Munni Dei 
-(1) has been put by Mookerjee and N. R. 
Chatterjea, JJ., in Loke Nath Singh v. 
Gaju Singh (3), in these words: “In that 
case, there was no decree of the Court of 
Appeal because the appeal preferred to the 
Judicial Committee never came up for 


disposal by their Lordships, The appeal, 


(1) 23 Ind. Gas, 644; 36 A. 284; 18 O. W. N. 740; 12 
Ad, 596; 19 O. L. J. 574; 16 Bom. L. R. 360; 27 
MU. J. 1; 16 M. L. T. 1; 1 L. W. 129; (1914) M. W. N. 
431; 4T I. A. 104 (P. C.). T 

(3) 23 Ind. Cas. 649; 36 A. 350; 12. A. L. J 624; 19 
T. J. 620: 16 Bom. L. R. 395; 18 O. W.N. 963; 27 
Led. 17; (914) M.-W. N. 485; 16 M. L. T. 44; 1 L. 
483( 


G. L. J. 333 


GOHUR BEPARI. V. RAM KRISHNA SAH, 


‘appealed 


' non-proseeution: 


, 483 (P. O.). ; 
- (3) 31 Ind. Cas, 426; 200. W. N.. 178 at p. 183; 22 


Am. 587^ 


was dismissed -by the Registrar for non- 
prosecution, and it was ruled that the order 


.ofthe Registrar was not a decree of the 


Court of Appeal" In Abdul. Majid v. 
Jawahir Lal (2) an appeal before the 
Judicial Committee was dismissed for 
non-prosecution under similar - circum- 
stances. Their Lordships pointed out that 
there was no decree of His Majesty in 
Council in which the decree of the 


High Oourt had become merged. -It was 


observed: “The order dismissing the 
appeal for want of prosecution did not 
deal judicially with the matter of the suit 


“and could, in no dense, be regarded as an 


order adopting or confirming the decision 
from.. It - merely . recognised 
authoritatively thatthe: appellant.had not 
complied with the conditions under which 
the appeal was open to him, and that, 
therefore, he wasin the samé position as 
if he had not appealed at all" These 


. observations were quoted with approval 


by the Judicial Committee in a later case 
in which also the question of limitation 
arose in connexion. with an appeal before 
that Board which had been dismissed for 
Sachindra Nath Roy v. 
Maharaj Bahadur Singh (4). These two 
decisionsof the Judicial Committee have 
also been elaborately explained in Raghu 
Prasad Singh v. Jadunandan Prasad Singh 
(5) which was the-case of dismissal of an 


appeal for non-payment of printing costs. 


In that case it has been held, that where 
an appealis presented within time any 
order putting an end to the appeal in auy 
way is either & decree or order within the 
meaning of Art. 182, cl. (2). _ 


In Fazal Husen v. Raj Bahadur (6) there l 


wasan appeal by one Hardyal and an 
appeal against him, and Hardyal having 
died during the pendency of the appeals 
and on the failure to put Hardyal’s re- 
presentatives on ‘the record, the appeals 


abated. It was held that the order by. 
“which the appeals were declared as having 


abated did not give a fresh starting point 


for limitation under cl. (2) of Art. 179 of Sch. - 


I of the Act of 1877. ‘In the case of Fazal- 
. (4) T4 Ind. Oas. 660; 26 C. W. N. 858;'4 U. P. L. R. 
V 0.)57; 30 M.L. T. 95; 24 Bom. L. R. 659; (1922) 
MUWUN, 338; A. L R. 1922 P. C. 187; 49 O. 203; 48 I. 
33 » AN 


A. 335 (P. C). 3 1 
(5) 59 Ind. Cas. 896; 6 P. L. J. 27; (1921) Pat. 34; 2 
P 1 


L. T. 28. ANE m 
(6) 20 A. 124; A. W- N. (1897) 218; 9 Ind. Dec. (v. &.) ` 
0, E. dero mA om Casos 


" 
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two appeals were dismissed as the Counsel 


. for the appellants informed the Court that 


he was unable to support them. Fazal 


. Husett v, Raj Bahadur. (6) was cited in that 


‘case. Thalearned Judges held that not- 
- . withstanding that the 


appeals had been 
dismissed under sueh circumstances, limita- 
tion did none the less run from the decree 
of the Appellate Court. They went on.to 
observe as follows:—"1f a judgment. debtor's 


.. appeal, as sometimes happers, is pending 


for upwards of three yeàrs, and ifit were 
held that the appellant-judgment-debtor, 
by withdrawing or declining to support his 
appeal, or by omitting to bring on the 


- record the representatives of & deceased 


respondent, could, notwithstanding the fact 


: that an appeal had been filed, cause time 


E to run from the date of the original decree, 
-it would in our: opinion' be going directly 


_ against the . language of the Limitation 
_ Act and would open a door to fraud.” The 


authority of Fazal Husen v. Raj Bahadur (6) 
was doubted in other decisions of the same 
Court, e.g., Kewal v. Tirkha (8) and Muham 

mad Razi v. Karbalai Bibi(9) In the last 
mentioned case it was held that” an order 
declaring an „appeal to have abated is in 
effect an affirmation of the decree of the Court 
below, and’ limitation only begins to run 
against the decree-holder from the date of 
such order and not fromthe date of the 
decree under appeal. In Tikait Krishna 
Prasad Singh v. Wazir Narain Singh (10), 
Fazat Huser v. Raj Bahadur (6) was followed 
in preference to Muhammad Razi v. 
KarbalaiBibi (9) it being pointed out ‘that 


‘the latter case was not one under Art. 179 of 


the Limitation Act, andalso that it proceed- 
ed. upon an erroneous view of the 
authorityin the case of Mahomed Mehdi 
Bellav. Mohuni Kanta Saha Chowdhury 
(1l)e In Tikait Krishna Prasad Singh's 
case (10) the facts were that during the 
pendency of an appeal in the High Court 
one N who was not a party to the suit or 
the decree of thetrial Court was added as 
respondentin the appeal he having in the 


meantime obtained adecree that he was- 


` entitled to succeed to the estate of the 


mortgagor judgment-debtur who had died. 


» (T) 30 A. 385; A. W. N (1908) 161; 5 A L. J. 580. 
(8) 3 A. L. J. 8; A. W. N. (1906-27; 1M. L. T. 59. 
(9) 5 Ind. Cas. 473; 32 A. 126: 7 A. L J. 58. 

(10) 58 Ind. Cas. 977; 5 P. L. J. 731; (1920) Pat. 342; 


` 2 U. P. L. R. (Pat.) 237; 2 P. L. T, 49. 
3 


(dI 34 O. 874; 7 C. L. J. 305, 


GOHUR BEPAKI V. RAM KRISBNA SAHA. 
: ur- Rahmàn v.-Shah Muhammad: Khan. (7), 


'mentof an appeal. 
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The widow of the mortgagor judgment- 
debtor who was substituted in the place 
of her-husband was the respondent against 
whom the appeal was originally filed. N 
died during the pendency of the appeal 
and an application was made for sub- 
stituting hia heirs,- but .was eventually 
dropped. The appeal was then disposed 
of on a compromise between the appelldnt 
and the original respondent. W, an heir 
of N, then applied to execute the decree. 
of the Original Court and the question 
arose whether limitation ran from the 
decree of the. trial Court or from the com- 
promise. decree passed by the Appellate 
Court. It appears from the judgment of 
Coutts, J., that there was no order of the 
Appellate Court declaring that the appeal 
had abated. In that way as wellas upon 
the ‘other: facts the case was clearly dis- 
tinguisbable from a normal case of abate- 
It was held that W 
could not rely upon the decree of the 
Appellate Court as giving him the start- 
ing pointforlimitaiion. It will be ob-erv- 
ed that in this case the learned Judges 
relied upon rhe two decisions of the 
Judicial Committee as supporting their . 
view. In Hira Lal Kumar v. Ganu Mahto 
(12) it was held that the fact that tbe 
appellants allowed their appeal to abate 
against the deceased. respondent could not 
prevent the latter'slegal representativés 
from taking the benefit of the Appellate 
Court's decree and limitation ran under 
Art. 182, cl (2) from the date of the 
decree of the Court of Appeal. The learned 
Judges in that case applying the principle 
of the decision in Raghu Prasad Singh v. 
Jadunandan Prasad Singh (5) held that 
there is no distinction in principle and 
there ought to be no difference in the result 
for the purpose of Art. 182, cl. (2) when the 
appellant instead of withdrawing from tbe 
appeal allows it to abate. ln the case of 
Kalimuddin Ahammad v. Esahakuddin (13) 
it has been pointed out that where one of 
eeveral respondents died during the pend- 
ency of the appeal, and his heirs being 
brought on the record were not properly. 
represented, the appellants not having put 
in the Deputy Registrar's costs “and the | 
usual indemnity bond andthe appeal- was 
first of all dismissed as against those heirs 


(12) 91 Ind Cas. 308; 4 Pat. 844; (1925) Pat. 224; A. 
I. R. 1925 Pat. 585; 7 P. L. T. 209. - 


(13) 83 Ind. Cag. 220; 51 O. 715 at p. 728; 39 0., L. * 


- 4. 393; 28 C. W. N. 795; A. I. R. 1921 Gal. 830. 
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by one order and afterwards by another 


order dismissed as against the other re- 


spondents on the ground that it could not 
proceed against them alone, the former 
order did not while, the latter did, amount 
to a ‘decree’. within the méaning of the 
Code of Civil Procedure. It has been held by 


this Courtin Ramgati Dhar v. Nagendra’ 


Lab Chowdhury . (Miscellaneous Appeal 
No. 373 of 1903), a short note of which is 
to be foundin 1 O..L. J. 17n. that an 
‘order of the High Court declaring that 
an appeal has abated is, if not a decree, 
certainly an order which has finally dis- 
posed of the suit and that, therefore, an 
applieation for execution presented within 
3 years from the date of such order is not 
barred. That final orders’ of disposal of a 
similar character areto be regarded as 


being within cl (2) of Art. 182 has been held. 


in cases where the appeal has been dis- 
missed on the ground of being barred 
by limitation |Akshoy Kumar Nundi v. 
Chunder Mohan Chathati (14)] or on the 
failure on the part of the appellant to put 
ia deficit Court-fees [Rupsingh v. Mukhraj 
Singh (15)], though there is some conflict 
of opinion as regards the latter class of 
cases. : . : : 

Theinequities of the view propounded by 
the appellant have been, as already. stated, 
clearly pointed out in Fazul-ur Rahman v. 
Shah Muhammad. Khan (7). In my opinion 
the view taken by the Full Bench in the case 
of Peria Kovil Kalavi. Appan Sadagopa 
Rananuja Periya Jeeyangar. v. Lakshmi 
Doss (16) that when an appealis entertain- 
ed and an order made by the Court to 
which the appeal is preferred which has the 
effect of finally.disposing of the appeal, 
time runs from the date of the -order 
of the Appellate Court does not go beyond 
ths range of the limits of the applicability 
of cl (2) of Art. 182 of Sch. I of the Limitation 
Act of 1968. 

The Courts below appear to have taken 
a-correct view of the matter and the appeal 
accordingly is dismissed with costs,—hear- 
ing fee being asséssed at 2 gold mohurs. 

Roy, J.—1 agree. 

A.N. A. 7 Appeal dismissed. 

(14) 16 C. 250; 8 Ind. Deo. (x.'s.) 165. 

(15) 7 A. 887; A. W. N. (1885) 260; 4 Ind. Dec. (N. s.) 


969. : 
(16) 16 M. L. J. 393; 1 M. L. T. 233; 30 M. 1, 
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NAGPURJUDICIAL COMMIS- 
SIONER'S COURT. : 
SECOND Civit APPEAL No. 181-B or 1926. 
July 18, 1927. 
. Present:—Mr. Kinkhede, A. J. C. 
MAMUJI—PriINTIFF—APPELLANT ° 
versus 
DALPAT AND ornEgs —DEFENDANTS— 
. RESPONDENTS. 

.Hindu Law—Alienation by co-parcener—Alienee, 
remedies of—Suit for possession— Decree for partition 
and separate possession, whether can be granted— 
Alienation by manager—Partial necessity Procedure. 
—Sale when to be maintained. 7 

A transferee of an undivided interest of a member 
of a co-parcenary has no right to separate posses- 
sion of his purchase except by a partition of the 
-whole estate belonging to the family claimed in a 
properly constituted suit for partition to which all 
prepa persons are impleaded as parties. [p. 571, col. 


. Mohanlal v. Tek Chand (1), followed. : 

In the absence of anything to show that the array 
of the parties toa suit fora possession by such a 
purchaser is complete in the sense that ali the male 
co-parceners entitled to shares of the joint family 
property areon record and that there are no other 
members in. the family for whom any provisions 
either by way of maintenance or marriage portions 
has to be made in the event of partition, the Court 
cannot in second appeal grant a decree for separate 
o] on after partition of'the entire property. 

There is no scopefor the application of the rule 
enunciated in Bhadaji v. Ganeshrao (1) where a sale 
of joint family property by a manager is supported 
by legal necessity only to the extent of about 4/5ths 
21 the total amount of consideration. [p 570, col, 

Appeal against adecree of the District 
: Judge, Amraoti, dated the 24th February 

1920, in Civil Appeal No. 99 of 1925. 

Mr. A. V. Khare, for the Appellent. 
JUDGMENT.—Respondent Dalpat is 
. the father of respondents Nos. 2, 3 and .4 
who are minors. They form a joint Hindu 
family. The family possessed amongst 
other property field Survey No..125 pot hissa 

3 and some other fields. Dalpat sold his 

three fields-to Akajion 21st April, 1919, for 

Rs. 3,992. Later on Akaji re-conveyeti field 

Survey No. 125 pot hissa 310 Dalpat bya 

sale-deed dated 4th June, 1920. Thereupon the 

present appellant Mamuji in his capacity of 

a co-sharer in the aurvey number sued Dalpat 
for pre emption and obtained a pre-emption 

decree against him for possession of — 

the said field subject to paymentof Rs 2 0U0 
That decreewas dated 21st October,1421. The 
decree-holder got formal possession through 

Court on 26th March, 1922. He thereafter 
leased the field to Gangaram and others who 
were obstructed in their possession by Dalpat ` 
and his sons. Hence the present suit for 
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possession against Dalpat; later on liis song 
have also beenimpleaded co-defendants 
Nos. 2 to 4. i . 
The first Court found that thesale dated 21st 
* April, 1919,to Akajiin respect of all thethree 
fields for à consideration of Rs. 3,999 could 
bind defendants Nos. 2 to 4 to the extent of 
Rs. 3,128-6 the amount paid to Nathusa 
Pasusa in satisfaction of an antecedent de- 
eretal debt. 
plaintiff.a decree for unconditional posses- 
sion ofthe ith share of Dalpat and held 
that defendants Nos. 2 to 4 were liable to 
-pay Rs, 1,173.2-3 and interest on account of 
their share ofthe valid consideration, and 
that defendant No, 1 was liable for Rs. 400 
on account of mesne profits, and passed a 
: decree directing defendants Nos. 2 to 4 to 
pay theabove sum within six months failing 
which they were to forfeit their 3th share to 
plaintiff. Neither party was satisfied with 
this decree, Plaintiff preferred an appeal and 
defendants Nos. 2 to 4 filed cross-objections 
“to the Court of the District Judge, Amraoti, 
who, allowing the cross-objections of the de- 
fendants Nos. 2 to 4 dismissed the suit. 
Plaintiff has, therefore, come up in sécond 
appeal. a 
According to the findings of both the 
Courts. below, out of the consideration of 
Rs. 3,999 only Rs, 3,128 represented anteced- 
ent debt binding on all the members of the 
family; as to the balance of Rs. 871, they 
areagreed that its purpose was not establish- 
ed. The appellant challenges the correct- 
ness of the finding so far as it relates to the 
balance of Rs. 871 on the ground that it is 
vitiated by reason of the first Court's impro- 
per refusal to grant a further opportunity 
` to enforce the attendance of one Tukaram as 
his witness in the case for proving the pay- 
ment of about Rs. 450 to him in satisfaction 
ofa decreeheld by him against Dalpat. It 
is also urged that there is evidence on re- 
eord which, if believed, went to show that 
Rs. 200 were required for agricultural bul- 
locks and the remainder for family expendi- 
ture. If Tukaram really held a decree 
against Dalpatand the same was satisfied 


by payment, the matter was easy of proof, 


but whereas plaintiff did not care to pro- 
duce certified copies of the decree or of an 
entry in the register of civil suits to prove 
even the existence of the decree and its 


satisfaction so as to make his story plausi- . 


ble, I think, he has no reason for complaint, 
because the oral evidence of Tukaram did 


notcome on.the record owing to his own mw, 
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It accordingly granted to the 


[104 I-O. 1987] - 


default in getting him served. The other 
evidence was not regarded as believeable 
by both the Courts below and consequently 
the finding is no longer open to challenge. 
Itis next contendedthatthe finding that 
the property was sold for its proper price 
arrived at in the suit for pre-emption to 
which Dalpat alone was a party, should be 
held binding as. against the latter's sons, 
although they were not parties to it. I think 
the District Judge has given very sound 
reasons for holding that Dalpat could not 
represent his sons in that suit, in so far 
as the determination of questions, which 
were personal to the sons, was concerned, as 
their personal defence could not be set up 
by their father. Dalpat could not in the: 
nature of things represent them in respect 
of all matters which could be urged by the 
sons in respect of their special plea that the 
sale dated 218tApril, 1919, to Akaji did not 
affect their interest. Inasmuch às the ques- 
tion, that the property was sold in 1919 at an 
undervalue and even the re transfer in 1920 
was at an undervalue, had a very material 
bearing on their plea that the sale to Akaji 
was not binding on them, the District 
Judge was right in holding that the deci- 
sion against Dalpat in the pre-emption suit, 
as regards the proper value of the property, 
was not a bar to that questicn being re-agi- 


.tated in the present suit by defendants 


Nos. 2 to 4, and his decision, that the pro- 
perty was sold and part of it re-purchased 
at an undervalue being supported by evi- 
dence proper for consideration, cannot be 
impeached in second appeal. 

Tbe conclusions then arrived at by the 
learned Distriet Judge are that a much 
more valuable property was sold away for a 
small consideration of Rs. 3,999 and that 
the only binding portion of the considera- 
tion of the first sale was Re. 3,128, and that 
the balance of Rs. 871 was not an insignifi- 
cant sum in proportion to the whole. On 
these findings there is no scope for the 
application of the rule enunciated in 
Bhadaji v. Ganeshrao (1). There the pro- 
portion of the sum’ not: justified by legal 
necessity was ith whereas hereit is 1-5th 
approximately. i 

The necessary result of the legal position 
thus arrived at was tbat plaintiff-appellant 
got what Dalpat acquired by the re-purchase - 
from Akaji, and Akaji could give back to 
Dalpat only what Dalpat could sell to him 


(1) 83 Ind. Cas. 70; 20 N. L. R. 40; A. I. R. 1924 
ag. 109 | 


. 
4 


` L04 I. 0. 1997] . ^ MATANGINI DEVI v, EBHARI LAL BANRRJEÉ. i $71 


¿ D. P NIE : 4 - although the .order ,dismissi 
in his own right, without affecting the xo Hel. Rent eM aie ood d Ex 
shares of.defendants Nos. 2 to 4. In other order allowing the objection petition was illegal, 
words Akaji’s sale could operate only as — - . E i EE 
against Dalpat's individualshare, and, there- Appeal against an order of.the District 
foré, the plaintiff's pre-emption decree gave Judge, Burdwan, dated the 22nd August, 
him only that much and nothing more. 1925. _ : € j 
The ruling of this Court in Mohanlal v. Babu Panchanan Chowdhury, for the 
Tek Chand (2), clearly negatives the right Appellants. Er 
of a*transferee of an undivided interest of Mr. Bankim Chandra Mukerji and Babu 
a member of a co-parcenery to separate pos- Durga, Das Roy, for the. Respondent, 
session of his purchase except by a partition JUDGMENT. —[In this case there was 
of the whole estate belonging to the family an. application made for execution of a 
claimed in a property constituted suit for certain decree passed ina Will case which 
partition: to which all proper persons are had been finally decided by this Court on 
impleaded as parties. . . > é the 5th January, 1921. In March, 1923, an 
. Pressed by these findings the plaintiff application was made to transfer the case 
argues that this being a suit to which all to the Subordinate Judge of Asansol for 
the male co-parceners have been’ joined as ‘execution. It was so transferred but was 
parties, the Courts below ought to have subsequently dismissed for default. Then 
worked out the rights of the plaintiff in this a fresh application was. made before the 
very suit and given him separate possession District Judge for execution of the decree 
of his purchase on partition. There is, on the 5th of May, 1994. „A notice was 
however, nothiog on record to show that issued apparently under O, XXL r. 22, 
the array of parties here is complete in the and a petition of objection was filed. The. 
sense that there are no other members in, case was adjourned for various reasons 
the family for whom any provision either. mainly because the District Judge engaged 
by way of maintenance or marriage portions himself in the Sessions from August, 1924, 
has not to be made in.the event of partition. ‘to August, 1925, and came up on the 22nd of - 
‘In. the absence of any material to show that that month when the decree-holder was 
all the equities and the rights of all per- absent. The judgment-debtor was present 
sons interested can be settled in this suit, by his Pleacler and the Judge passed the 
Iam not prepared to grant this request of .following order: "The petitioner's Pleader ` 
the appellant. The appeal, therefore, fails .is present, The execution case is hereby 
and is dismissed with costs. dismissed for default and petitioner's ob- 
G.K. A. ` Appeal dismissed. jection is allowed." Now it is perfectly 
(2) 18 Ind. Cas. 826; 9 N. L. R. 18. ; clear that the crder dismissing the execution 
ur ease for default is a gcod order and that 
order must stand simply on the ground on 
+ which it was given that is, the absence of 
thedecree-holder. But that is no ground 
for adding"'petitioner'sobjectionisallowed." 
It does not appear on the'record that the 
merits of this application of objection were 
, argued before the Judgé ex parte nor does it . 
appear that; the Judge really. came to an 
adjudication on the merits of that appli- 
cation. We think, therefore, that the proper 
orderis that while confirming the order ` 
: dismissing the execution case for default 
dicis TAE OF Lee Toot we set aside the further order “petitioner's 
without poneidering ii on merits, legality of HD objection 19 allowed. In case any other 
Upon an application for execution notice was issued 2Dplication is made it will be open to the 
to the judgment-debtor and the latter filed an judgment-debtor again: to raise his ob- 





- | CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 453 oF | 


December 29, 1926. 
Present:—Mr. Justice Duval and Mr. 
: Justice Mitter: 
Srimati MATANGINI DEVI AND 
ANOTHER—A PPELLANTS i 
l versus à i 
BEHARI LAL BANERJEE—ResrorDeENT. 


objection petition. On the day of the hearing of the 


tition the decree-holder ' was absent d l jection: ; 

petitio - absent and an ; 5 < 

. order was passed by the Court dismissing the execu- In the circumstances, We pass ‘no order 
tion petition, for default and allowing the objection 29 tO costs. 
"petition, without hearing any argumentai or con- A. N. A. 


“<. sidering the objection on the merits: ` 


Appeal allowed, 


' 672 
SIND JUDICIAL COMMIS- 
>. ` SIONER'S COURT. 
- First CIVIL APPEAL No. 169 or.1925. 
` March 29, 1927. E 
Present:—Mr. Rupchand Bilaram, A.J.O., 
. '* and Mr. Lobo, A. J. C. 
HUKUMAT SING KUNDANMAL— 
APPELLANT ` 
versus 
NENUMAL REJHUMAL— RESPONDENT. 
Limitation Act (IX of 1908), s.'19—Acknowledg- 
ment, essential ingredients of —Claim for accounts 07 
- dissolved. partnership—Infructuous reference, whether 
can operate as acknowledgment—Documents, interpre- 
tation of. : ee 
' Though an acknowledgment under s. 19 of, the 
Limitation Act must be a conscious and .dis- 
- tinct admission of an existing liability or. jural rela- 


tion between the parties, there is nothing inlaw ` 


to require that an acknowledgment Should be ex- 
press. It may be implied, provided that the im- 
‘plication is a ‘necessary. implication so as to render 
the acknowledgment clear and unequivocal. [p. 572, 
eol..2. 
b wo Shewaram v. Firm of Budhuram Parma- 
-nand (1), relied, upon.  .- : . 
-| An acknowledgment- of liability isnot limited to 
a debt only. Kt may bein respect of any property or 
right which is the subject-matter of the suit'and it 
need not specify every legal consequence of the thing 
- acknowledged. [ibid.| am 
Sukhamoni Chowdhrani v. Ishan' Chunder Roy (2) 
and Maniram v. Seth Rupchand (3), relied upon. 
Where a plaintiff ina suit for taking of accounts 
ofa dissolved partnership, relies onan acknowledg- 
ment to save his suit from the bar of. limitation, all 
that the plaintiff is required to prove is that the 
defendant had admitted from time to time the ex- 
istence of partnership accounts and his obligation to 
settle such accounts and it is not necessary that the 
acknowledgment should contain an admission of 
liability to pay a particular sum or such sum as may 
be found due. [ibid.] ' NA 
Narayanaswamy Mudali v. Ganghadara Mudali (4) 
. and Bollapragada Ramamurthy xv. Thammanni 
Gopayya (5), distinguished. 


Recitals in a reference may be a sufficient ac-. 
of the: 


-knowledgment ofa right under s. 265 
Contract Act of a plaintiff to have a partnership 
wound up and any surplus dues paid, even though 
the reference proves infruetuous. [p. 575, col. 1.] 
Jesomal v. Bansimal (9), followed. - ; 
Unless the language of two documents be identi- 
cally thè same, & decision upon the construction of 
one document is not of much assistance to the Court 
in construing another. [p, 573, col. 1.] | 
Jogeshwar Roy v. Raj Narain Mutter (6), relied 
upon. 


.. Appeal against the judgment and decree 
of the First Class, Sub-Judge, Hyderabad 
- (Sind), dated the 3rd August, 1925, in Suit 
` No. 43 of 1924. 


Mr. Tolasing K. Advani, for the Appel-. 


‘lant. . 
Mr. Tahilram Maniram, for the Respond- 


ent. 


HURUMATSING KUNDANMAL v. NENCafAL REJHUMAL, - [104 I. C. 1927] 


JUDGMENT.—This appeal arises out 
of a suit instituted by the plaintiff-appel- 
lant for settlement of partnership accounts. 
The learned Judge below has dismissed ,it 
on the preliminary ground that itis barred 
by limitation. . . 

Now, io doubt, the suit was filed more 
than three years after the dissolution of ~ 
the partnership and was, therefore, prima 
facie barred by limitation. The plaintiff 
has, however, relied in his plaint upon 
certain documents as saving limitation. 
Those documents consisted inter alia of ten 
letters. It appears that two of the letters - 
have not been exhibited in the. case. We 
shall refer'to those two letters later on. 

The learned Judge has held that the 
eight lettera were not sufficient to prove an 
acknowledgment. within the meaning of 
8. 19 of the Limitation Act. : 

Now, there can be no doubt that an ac- 
knowledgment must be a conscious and 
distinct admission of an existing liability 
or jural relation between the parties, but 
there is nothing in law to require that an 
acknowledgment should be exprese. It 
may be implied provided the implication is ` 
a necessary implication so as ‘to render the 
acknowledgment clear and unequivocal: 
Ralliaram Shewaram v. Firm of Budhuram- . 
Parmanand (1). Nor according to the 
Indian Limitation Act is an acknowledg- 
ment of liability limited in respect of a 
debt. It may be in respect of any property 
or right which is the subject matter of the 


suit, and it need not specify every legal 


consequence of the thing acknowledged, 
Sukhamoni Chowdhrani v. Ishan Chunder : 
Roy (2), Maniram v. Seth fupchand (3). 
Now, the subject-matter of the suit as 
stated above was the taking of accounts of 
a dissolved partnership, and all that the 
plaintiff was required to prove was that the. 
defendant had admitted from time to time 
the existence of the partnership accounts 
between the parties and his obligation to 
settle such accounts. It was not necessary, 
for the acknowledgment. to be operative, 
that he should go further and state that he 
was bound to pay any particular sum or 
such sum as may be found due by him. It 
is in the light of these observations that we 

(1) 79 Ind. Cas. 914; 17 S. L. R. 324; A.I. R. 1925 
Sind 181. 
` (2) 25 I. A. 95, 15 O. 844, 2 O. W. N. 402; 7 Sar. P. 
C. J. 291; 13 Ina. vee. (N. s.) 550 (P. 0.). 

(3) 33 C. 1047; 4 C. L. J. 94; 8 Bom. L. R. 501; 10 
C. W. N. 874; 1 M. L. T. 1995; 3 A. L. J. 525; 16 M, L. 
J. 300; 2 N. L. R. 130; 33 I. A; 165 (P.O). 


- (iod io. ies?) - 


ship was dissolved somewhere in 1918 and 

not in 1920 as alleged by the defendant. 
Exhibit 38 is a letter dated thé 5th 

August, 1918. It contains the following: 


“...The account has not been settled. It: 


is not known as to what amount. is due to 
you and what to me....If you will kindly 
come over to settle the account, it will be 
' better." 

Exhibit 37 is a letter, dated the 28th 
. August, 1918.- It recites as follows: i 

“I wrote to you before to settle the 
account so that whatever is dueto any-one 
ean be paid or received.” 

Exhibit 39 is a letter dated the 10th 
December, 1918, which again states as fol- 
lows: i - ; ; 

*',.. You are drawing receipts. How can it 
be known without settling accounts? We 
shallpay and receive money after.settling 
accounts." f 

“Exhibit 40 is dated the 25th May, 19.9, 
and states that the defendant was ready 


since many days to settle ihe accounts.’ 


Exhibit 41 is dated the 10th February, 1922, 
and contains, the following recitals: 

“You wrote to me to come and explain 
some items in the account book. You 
should know well that I have come to you 
several times; and that you do not giveheed. 
Several timesI have been detained with you 
but you did not give heed. At last I told 


ow and also wrote to you to refer the matter : 


to ‘arbitration, but you did not appoint 
arbitrator also. „Atlast I became helpless 
and I spent fare and came to you and every 
one knows about this. Now, if you want to 


`- settle the accounts, you will do so by ap- 


pointing arbitrator." . £ 
Exhibit 42 is dated the 29th March, 1922, 
and reads as follows: . . 
“It seems you have not settled the 
“accounts. You are simply sending regis- 
tered notice, but when I come to you, the 
account is never. settled. nor dó you settle 
it,..As regards accounts also I have written 
to you and told you personally several 
times and also come to you several times, 
but you never settle the accounts and I 
"come back quietly. It is not known as to 
how. you are settling the account with 
others." oS E. lof 
Nowit is clear from each one of these 
‘documents that not only the defendant ad- 
mitted the existence of the. partnership 
accounts between the parties and his obli- 
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propose to examine the documents, and in. 
doing so we shall assume that the partner- ` 


. (6) 31 0. 195; 8 0. W. N. 168, 
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gation to`settle the partnership accounts, 
but complained that the fault lay at the 
door of the plaintiff in not settling the 
account. earlier. Looking to the express 
words used by the defendant in all these 
letters, there could bemo question that the 
suit was admittedly filed in August, 1924, 
was within three years of the last letter, 
which again was within three years of the 
previous letters containing clear acknowled- 
ments. E 4 

The learned Pleader for the defendants 
has urged that Ex. 41.does not contain an 
unqualified acknowledgment, He has 
drawn our attention to the.case of Nara- 
yanaswamy. Mudali v. Ganghadara Mudali 
(4), where a letter by which the members of 
a firm referred their differences to certain 


arbitrators stated that the arbitrators should 


look into the accounts and ascertain the 


-profit and loss between the parties and - 


that the parties would be bound to take 
and give whatever might be settled by the 
arbitrators it was held that the acknowledg- 
ment of liability contained in the letter was - 
only conditional, the, condition being that 
the arbitrators should ascertain the amount 
due by each party and as that condilion 
could not be performed by reason of the 
death of some of the arbitrators, the letter 
did not amount to an acknowledgment 
within .the meaning of s. 19 of the Limila- 
tion Act. >> ' . 
The learned Pleader for the defendant 
has further urged that Ex. 41 contains only 
a conditional acknowledgment to settle 


_the accounts or to pay the amount found 


due provided the matters were referred to 
arbitration and as that condition was not 
fulfilled, the acknowledgment was of no 
effect. In support of this contention: he 


-has relied on the case of Bollapragada Rama- 


murthy v. Thammanna Gopayya (5) and 
Narayanaswamy Mudali v. Ganghadara 
Mudali (4). . 
.Before proceeding to discuss these two 
cases, we may at the very outset repeat the 
observations of Maclean, C; J., in J ogeshwar 
Roy v. Raj Narain Mitter (6), that ünlesgc 
the language of the documents be identical- 
ly the same, a “decision upon the. construc- 
tion of one document is not of much assist- 
ance to the Oourt in construing another. 
In the first case referred to above, the suit 


` (4) 48 Ind. Gas. 89; 37 M. L. J. 353 


(5) 35 Ind. Cas. 575; 40 M. 701: 4 L. Wy 48: ^ 
7.129; 31 M. L. J.231. ^ - ME 
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“was for damages for breach of a contract 


un 


> and the letter relied upon stated that, as 


disputes about the contracts were not gettl- . 


.ed and a suit threatened, both parties 
agreed to refer their disputes to arbitra- 
tiom. It was clear from that document that 

. the defendant never admitted .that he was 


' guilty. of a breach of the contract, and 


unless that point was decided, there was no 
obligation on him to pay anything. Before 
the plaintiff could succeed. in the suit, he 
had to prove the breach, and as there was 
no admission by the defendant of such 
. breach within the statutory period, the 


plaintiffs could not succeed. The plaintiffs: 


had, therefore, to rely upon an express term 
in the letter which ran as follows: 
. «I ghallagree to the decision made by 
-them (arbitrators) without having to do any- 
thing with the limitation of time, if they 
decide that I should pay any amount I shall 
- pay it immediately." B I 
"l'his-was not an unconditional promise 
to pay anything, but à conditional promise 
“to pay such sum as may be held by the 
arbitrators to be due, and as such, the ob- 
- garvations of Mellish, L. J, in In re River 


Steamer Co., Ex parte Mitchell (7) referred. 


to with approval in Maniram v. Seth Rup- 
chand (3), that where there is a conditional 
promise to pay the debt, there should be 
evidence that the condition had been per- 
formed had direct application, and that in 
the absence of such proof the conditional 
acknowledgment was of no effect. | LF 
^s In-Narayanaswamy's case (4) their Lord- 
ships held that the suit was for dissolution 
` of partnership and not for accounts of: a 


dissolved partnership and that under O. XX, , 


r.15, Civil Procedure Code, itis: for the 
Gourt to fix the time from which partnership 
shall cease to'exist. The observations that 
the letter of reference to arbitration, which 


stated that the accounts should be looked 


intosby the arbitrators, the loss and profits 
between the parties should be ascertained 
and the: parties will be bound to take 
- whatever may be settled by the arbitrator, 
was only a conditional „acknowledgment 
which had no effect on non-fulfilment of the 
condition,namely! the failure of the arbitrator 
to give his award, were under the circum- 
stances of that case more or less obiter. 
These’ observations do not appear to have 
been followed or referred to with approval 
in any subsequent decision of the Madras 


--. (D) (A871) 6 Ob, A. 822; 25 L:^T. 319; 19 W.R 
1130, ep . 


` affirmative by stating:— 


" #UKUMAÍSING KUNDANMAL v, NENUMAL REJBUMAL, .- [104 I. C. 1927] 


High Court. In coming to that finding 
their Lordships placed considerable reliance 
on the observations of Sir Alfred Wills in 
Maniram v. Seth Rupchand (3), that “There 
can .be no reason for giving a different 


. meaning to an acknowledgment that there is 
-a right to have the accounts settled, and no 


qualification o! the natural inference that, 
whoever is the creditor shall be paid, when 
the condition is performed by the ascertain- 
ment of ‘a balance in favour of the 
elaimant", and .observed that as the 
reference fell through and -consequently 
the condition attaching the enforcement 
of acknowledgment was never fulfilled,it 
was of no effect. . 
"With all respect, we are unable to draw 
the same deductions from Maniram's case (3) 


“which in our opinion leads on the contrary: 


toa different conclusion. In that case the 
Statement of therespondent relied upon as 
an acknowledgment was made by him in an 
applieation for probate and was to the effect 
that “Tor thelast five years he(therespondent) 


. had open and current accounts with the 


deceased. The alleged indebtness does 
not affect his right to apply for probate.” 
Sir Alfred Wills in delivering the judg- 
ment of their Lordships of the Privy 


‘Council propounded the question at issue as 


follows:— - . 
*We have, therefore, the bare question of 
whetheran acknowledgment of liability, if 
the balance on investigation should turn 
out to be against the person making the 
acknowledgment, is sufficient.” y 
His Lordship answered it in the 
* ,, An unconditional acknowledgment has 
always been held to imply a promise to pay, 
beeause that is the natural inference, if 


nothing is said to the contrary. It is. what . 


every honest man would mean to do. There 
can be no reason for giving a different 
meaning to an acknowledgment that there 
is a right to have the accounts settled, and 
no qualification of the natural inference 
that, whoever is the creditor shall be paid, 
when the condition is performed by the 
ascertainment of a‘balancein favour of the 
claimant. Itis a case of the third proposi- 
tion of. Lord Justice Mellish, a conditional 
promise to pay and the. condition per- 
formed". P 

We take it that the performance ef the cona. 


dition referred to therein is the settlement 


of accounts, in whatever manner it may be , 
whether by an arbitrator or by the Oourt. 


[104 T. C. 19977 ^ OBURÜMATSING KÜNDANMAL v, NENÜMAL REJHUMAL, . 


or by the parties themselves. In that case 
the acknowledgor had not expressly stated 
. that he woald pay such balance as was: 
found due on- investigations; nor had he 
suggested the modein-which the investiga- 
tion was to be held. The admission of the 
existence of an account was considered 
sufficient as an acknowledgment of the 
right to have the accounts settled. .The 
case of Sitayya .v. Rangareddi -(8), was 
referred to with approval. In that case 
though the award passed by the arbitra- 
tors was set aside, the admission in the 
reference that the accounts’ had to be 
taken were held to amount to a, “valid 
acknowledgment. i . 
The effect of an acknowledgment contained 
in a reference to abitration came up before 
this Court in Jesomal `v. ` Bansimal (9); In 
- that case the defendants had ‘denied in the 
very reference to arbitration that anything 
was due to the plaintiff, and had, on the 
contrary, claimed that money would be due 
to them, but they purported to appoint 
arbitrators for the final disposal of their 


lS 


. no ackhowledgment.: of a liability but a 


disputesarising out ofa dissolved partner-. 


ship, placed the whole business of winding 
up the business in the hands of the 
arbitrators and stated that “their decision 
willbe binding on the parties." Though 
the reference was infructuous, Crouch, 
A.J. O., observed that the ‘recitals in the 
reference were a sufficient acknowledgment 


|^ of the right under s. 265, Indian Contract 


- Act, of the plaintiff to have the business 
wound up and any surplus due to him 
paid and, therefore, revived limitation, - 

-  Weconcur with these observations.” 

- . . It must be borne in mind that the admis- 


denial of it. - 2 
“Ia Ex. 41 the- defendant did not deny the 


‘existence of partnership account, but at 


most showed a reluctance to settle it private- 


ly owing to the conduct of the plaintif® He- 


suggested arbitration. But it does not 
follow therefrom that he repudiated his 
liability to render an account in Court and 
to pay what was found dueby him. Itwould 
also appear that even if Ex. 41 were exclud- 


ed from our consideration, Ex. 42 contained © 
no condition whatsoever and was, therefore;. 


a valid ácknowledgment. We think, there- 


fore,that the learned Judge was clearly in’ 


error in non-suiting the plaintiff, 

Now, with regard tothe two other letters 
which were relied upon by the plaintiffs as 
reviving limitation, they contain still clearer 
admissions of liability to render acounts. 


. One of the letters is dated the 26th January, ' 


19:0. In that letter the defendant admits that 
the cash of the karkhana was Hs..1,511-4-3, 
reiterates -his readiness ito. settle the 
accounts and complains that it was the 
plaintiff who was not giving any heed to the 
matter. 2 < 
The other letter is dated the 22nd. August, 
1921, which is to the same effect. Both these 


| letters were produced in the Criminal Court 


sion of the existence of an account, which. 


implies a liability to pay the amount found 
due On a settlement of. accounts, and the 


suggested mode in which the accounts. 


should be settled are two different things, 
The. failure of the latter does not ipso facto 
put an end to the former. A distinction: 
must be drawn between a reference which 
contains a denial. of the existence of a 
partnership or the liability of a party to the 
reference to render accounts, and recites 
that the factum of such liability is also to 


be decided by the arbitrators, In that case ` 


. cadet questio the -decision of the arbitrator 
' that the liability exists is a condition pre- 
cedent tothe acknowledgment coming into 
operation, andif thereis no award, there is 


(8) 10 M. 259; 3 Ind. Dec. (x. 8.) 934; 
(9) 2 Ind. Oas. 370; 3 S, L. R, 53, 


case filed by tlie plaintiff against the defend- 
ant and were marked as Exs. 49 and 38 in 
that case. Copies of those letters were 


filed along with the plaint and were relied 


.upon among other documents as reviving 
The originals wereobtained by ' 


limitation. 
thé plaintiffs from the Criminal Court later 
on and were produced in this case on the 
7th July, when the arguments were: first 
heard. `~ . f ' 

. Our attention-has been drawn to the notes 
made by the learned Judge of the argu- 
ments of the Pleaders both on the 7th J uly 
andthe 28th July. A good;deal seems to 
have been said. about both the letters in 
ar&ument, Evidently through some mig- 
take or misunderstanding the two letters 


were not formally marked by the Court . 


Clerk as exhibits. This was probably due 
to the Pleaders supplying wrong dates of 
the letters which they wished to.be exhibit- 


ed. The learned Judge has in his judg- 
ment excluded both the letters from con- 


sideration. We think that when the learn- - 


ed Judge found the mistake, he Should 


have ascertained from the parties as to the. 


cause of two letters not having been 
exhibited in the case and afforded them an 


EM ^ rud 


516 


view wehave taken of the documents al- 
ready on the record we have been saved ihe 
necessity of remanding the case for, the 
purpose of getting the documents formally 
proved and put in evidence. ^ ` 

We allow the appeal with costs and 
remand the case to the lower Court for 
being disposed of accordingto law. 2 
- P. B. A. : . ^» A Appeal allowed. 


.CALCUTTA HIGH COURT. ` 
APPsALS FROM APPELLATE Decrees Nos. 
. 1616 To 1619 oF 1924. 

“May 13, 1927. 
Present:--Mr. Justice Cuming and 
Mr. Justice: Mallik. 

JADU NATH MANDAL-—PLAINTIFF— 
| APPELLANT : 


: 1ersus "Wm 
AMULYA KRISHNA KUNDU 4ND OTHERS 


— DEFENDANTS— RESPONDENTS. 

‘Civil Procedure Code (Act V of 1908), s. 11— Res 
judicata—Heard and finally decided'—Dismissal of 
suit on ground of non-joinder of parties—Decision on 
merits, whether res judicata—Unnecessary finding— 
Practice—Parties—Addition’ of  party—No relief 
claimed—Question of limitation, whether arises. 

“Where a suit has been dismissed rolely on the 
ground of non-joinder of parties, the decision of the 
Court on the merits of the case doesnot operate as 
ves judicata inasmuch as, although the other issues 
might have been heard and decided, they cannot be 
said to: have been heard and finally decided as the 
findings on them were not necessary for the decision 
of the suit. A subsequent suit onthe same catise of 
action is not, therefore, barred by res judicata. [p. 577, 
col. 1. ; : n 

E Singh y. Sitaram Singh (1), followed. : 

Where a party is 


is no relief claimed against that party. [p. 577, col. 2.] 
Morone Ishaq , v. Sheikh Akramul Huq (1), 
followed. : 


Appeals against the decrees of . the 
Subordinate Judge, Nadia, dated the 31st 
March, 1924, reversing those of the Munsif; 
Second Court, Kustea, dated the 12th May, 
1923. 


Mr. Atul Chandra Gupta and Babu. 
' Radhikaranjan Guha, for the Appellant. 


Dr. Radha Binode Pal, Babus Jitendra 
Mohan Banerjee, Bhupendra Krishna Bose, 
Rupendra Kumar Mitter, Hariprasanna 
Mukerjee-and Biraj Mohan Mojumdar, for 
the Respondent, f . 


peee ann a 


` property to auction- sale, that 


JADU NATH MANDAL v, AMULYA #RISBNA RUNBU.  [104-I. C. 1927] 
opportunity, of exhibiting them. In the 


JUDGMENT. . 

Malik, J.—This appeal arises out af a 
guit for contribution brought by the plaintiff 
for recovery of Rs. 542 8.3 from the defend-: 
ants. The allegations on which the suit ws8 
brought were that one Malati Manjari Dasi 
had obtained a decree for maintenance 
against defendants Nos. land 2in 1916 
with & cbarge on properties Nos. 1 to 3 in 
the ‘suit, that the plaintiff subsequently 
purchased porperty No. 1 at an aucticn sale 
held in execution of a rent-decree in 1917 
and took possession thereof. But Malati 
Manjariexecuted herdecree and put up that 
the said 
properiy: was purchased at the sale by: 
‘defendant No. 7 for Rs. 530 and by.that 
sale the dues of Malati Manjari were satisfied 
and the charges on the other two properties 
were removed benefiting the other defend- 
ants who purchased: them subsequently and 
making them liable to contribute, The 
defence was a denial of liability to pay any 
contribution and that the suit was barred 
by res judicata as well as limitation. The 
Court of first instance found all these points 
in favour of the plaintiff and decreed 
the suit. On appeal to the District Court, 
the learned Subordinate Judge raised three 
points for determination. These three 
points were: (1) Is the claim barred by the 
principle of res judicata? (2) Is it barred 
by limitation?(3) Were the defendantsor any 
of them benefited as alleged by the plaintifl? 
If so, to what extent they or any of them are 
liable to the plaintiff? The learned Sub-. 
ordinate Judge found the points of res 
judicata and limitation against the plaint- 
iff and on that finding he allowed the appeal 
and set aside the decree of the first Court 
without determining the third point raised 


` -by him. The plaintiff has appealed to this 


brought on record out of time, 
< the question of limitation does not. arise when there 


Court. : 

It was contended before us that the lower 
Appellate Court was wrong on both the, 
points of res judicata and limitation.. As 
regards res judicata it appears that the 
plaintiff had instituted a previous suit 
against the defendants for recovery fram 
them of the amount that has been claimed in 
the present case and it appears that that suit 
was dismissed on the ground of defect of 
parties. The learned Subordinate Judge 
held that this was sufficient for hring- , 
ing in the operation of res judicata 
and for holding that the present suit 
was barred on that. ground.. I am of opin- 
ion that this was an erroneous view of the 


x. j ^ ^ ; - |: "s x $ B A at N a d 
[104 L O. 1927] : MALLAPODI VÉNKATARAYUDU v, MALLINA VÉNRANN V; 
law. To constitute a matter res'judicata, ` 


itis necessary that the matter must have 
been heard and finally decided in the for- 
mer suit. But theformer suit in the present 
case was dismissed only on the ground of 
non-joinder of parties; and that being so, 
the matter cannot be said to have been 
- heard and finally decided. This view would 
find support from the Privy Council deci- 


sion in the case of Sheosagar Singh v. Sita-. 


ram Singh (1). An attempt was made to 
~distinguish this Privy Council case from 
the present one. It was said .that in the 
“case of Sheosagar Singh v. Sitaram Singh (1) 
the suit had been dismissed on a prelimi- 
nary point only and no issue had been tried 
-anddecided whereas in the present case 
“there were other issues also which had been 


- decided though in the plaintiffs favour. ' 
But this, in my opinion, would make no. 


' differenee, The other issues might have 
been heard and decided but they cannot be 


said to have been heard and finally decided : 
as the finding on them was not necessary . 


for the determination of the stit.. , 
As regards limitation, it appears that 
though the suit was instituted against de- 
' fendants Nos. 1 to 6- within‘ time, defend- 
ant No. 7. was not brought on. the record 
until after the limitation period had ex- 
` pired, The lower Appellate Court on this 
ground held that the suit . was barred by 


limitation. I am of opinion that herein. 


also the learned Subórdinate Judge fell into 
an error. .The question of limitation could 
- not arise firstly, because the defendant No.7 
was not a necessary party and it was im- 
material whether -he was.brought on the 
record or not; secondly, because there was 
. no relief elaimed against him. On behalf 
of the respondent Dr. Pal tried toshow that 


defendant No. 7 was a necessary party ina. 


zeuit for contribution. I do not see how he 


was, For the purpose of assessing contribu- , 
: tion all that was necessary was to determine . 


the value. of the three properties and to 
hold.them liable -iù proportion of their 
value. That being so, the presence of de- 
fendant No. 7 -who was the purchaser of 
property No. l at the sale in execution of 
the maintenance decree was not necessary. 


Even if it be conceded for the sake of argu- . 


‘ment that defendant No. 7 was a necessary 
* party; there is no escape from the fact that 
no relief was: claimed against him; and 


. it has been held in the case of Mohamed ` 


* (D 24 O. 619; 24 1. A. 50; 10. W: N, 297; 7 Sar: E. 
Q,J. 134; 12 Ind, Deo, (N, s.) 1079 (P, Q.). v 


87 


> - ii ^ i . 


571. 


Ishaq v.Sheikh Akramul Huq (2) that when 
a party is brought on the record out'of time, 
thequestion of limitetion does not arise 


‘when there is no relief claimed. against that 


party. Iam, therefore, of opinion that the. 
view taken by the learned Subordinate , 
Judge on both the points of: res judicata: 
and’ limitation is erroneous; and as the 
lower Appellate Court has dismissed the suit 
on these points only without determining 
the other pointsthe decree passed by it must 
pe set aside. It is accordingly set aside 
and case is sent back to the lower Appellate 
Court fordetermination of the third point 
raised by itin accordance with law. The 
appellantis entitled to his costs in this Court. 
The costs of the other Courts will abide the. . 
result. E : 
This judgment will govern the other three 
appeals. i : 
Cuming, J.—1 agree. ] 
A. N. a. Appeals allowed: Cases remanded. 
'(2)6 O. L. J. 558; 12 0. W. N. 84. . 





MADRAS HIGH COURT. 
Orvin MISORLLANEOUS Patrrion No, 924 . 
| oF 1926. .  .  .-'- 
March 11, 1927, ° n i 
Present:— Mr. Justice Ramesam and 
. Mr. Justice Venkatasubba Rao. 
MALLAPUDI VENKATARAYUDU— 
up PETITIONER Nu 
Versus . 
MALLINA VENKANNA AND OTHERS — 
. RESPONDENTS. | 
Civil Procedure Code (Act V of.1908) s. 110— 
Appeal to Privy Council—Market value of land— 
Plaintiff, whether bound by his valuation in plaint. 
A plaintiff who applies -for leave to appeal to the 
Privy Council is not absolutely precluded except 
under special circumstances from showing that his 
statement ofthe market value of the land in the 


-plaint is wrong, and the Court will, as a rule, treat 


his admission in the plaint merely as a strong 
piece of evidence against him. [p. 578, col. 2.] 

Petition, under s, 109 (2) and s. 110 and 
O. XLV, rr. 2, 3, 7, and 8 of'the Code of 
Civil Procedure, praying that.in the cir- 
cumstances stated therein the High Court 
will be pleased to grant leave to the peti- 


-tioner to appeal to His Majesty in Coun- 


cil on the grounds set forth in the peti- 
tion against the judgment and decree of the 
High Court, dated the Ist December, 1925, 
and made in A:-S, No; 448 of 1922, preferred 


against that of the Court of the Ad- 
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‘ditional Subordinate Judge, Kistna at Ellore, 
‘in O.S. No. 32 of 1919--(O. S. No. 2 of 1918), 
Sub-Court, Kistna at Ellore. 

. Mr. A. Krishnaswami Aiyar, 

Patitioner. Z ; 

. Mr. S, Varadachariar, for the Respond- 

ents, "V 

' ORDER.—tThis is an application for 
Jeave- to appeal to His Majesty 
Council. The plaintiff succeeded. in the 
Court of first instance but his suit was 
dismiseed by this Court and he is the ap- 
plicant before us. There is no dispute 
that the subject-matter of the suit was 
over Rs. 10,000. The question we have to 
decide is, what is the value of the subject- 
matter in dispute on appeal to His Majesty 
in Council? Is it Ra. 10,000 or upwards or 
Jess than Rs. 10,000? 

We called for a report from the lower 
Court and that report has now been ie- 
ceived. According to it, the value of the 
-subject-matter in dispute on appeal is only 
Rs. 7,066. . . © : . 


First, dealing with schedule A to the 
plaint, we are concerned with ten items. 
We shall first deal with four of them, name- 
. ly, items Nos. 17, 20, 21 and 22 which 
are zemindart jeroyiti lands. In respect of 
these plots the plaintiff gave their market 
value in the plaint itself. He valued them 


for the 


at the date of the suit at Rs. 150 an acre. 


"The question arises: Is the plaintiff bound 
by this valuation? Two views are possi- 
ble. . The first view is, that the plaintiff 
is absolutely precluded from contending 
that his valuation in the plaintis wrong; 
secondly, that the Court will merely treat 
his admission as a strong piece of evidence 
against him. We think that the second 
~ is the correct view. In Kristo Indra Saha 
v. Huromonee Dassee.(1), the defendant tak- 
' ing advantage of the plaintiff's valuation, 

filed an appeal to the High Court. When 


the plaintiff applied for leave to appeal: 


to the Privy Council, the defendant ob- 
.jeeted to the valuation, It will be observed 
that in that case, if the plaintiffs valua- 
' tion had not been accepted, the defendant 
would not have bad the right of filing an 
&ppeal to the High Court. Having taken 
advantage of the plaintiff's valuation and 
‘having benefited by it, be was not per- 


mitted to allege that the original valuation ` 
was incorrect, .Another case may. be con- : 


ceived where the plaintiff valuing his suit, 
(D 11.4, B4; 3 Bar, P, O. J, $17 (P, O.), 


MALAPUDE TÊNKATARAYUDU v. MADLINA VRNÉANNA, 


in ' 


fied 1. 0.4991 


-say at Rs. 4,500 files it in the Sub-Court 


and carries his appeal to the District Court 
and a second appeal to the High Oourt 
This is an a fortiori case the person'seek- 
ing. to repudiate the original valuation 
being the plaintiff himself who fixed that 


value. He would not be permitted to al- 
lege that the subject-matter was really 
worth Rs. 10,000 or upwards. We think 


ihat the rule thatthe party is altogether 


. precluded from disputing the original 


valuation must be confined to the class of 
the cases dealt with by the Judicial Com- 
mittee and cases analogous to them. 

In Alagappa Chetti v. Nachiappan (2) no 


. special circumstances existed and the rule 


was treated merely as a rule of evidence; 
that is to say, the statement being an ad- 
mission, effect should be given ‘to. it as 
such; the party cannot be ordinarily allowed 
to go behind his own admission. 

Chelasani Ratlayya v. Anne Brahmayya 
(3) was decided by this very Bench and 
in that case we were not dealing with the 
distinction between the two rival views 
which we are now called on to consider. 
No doubt, we used the words in that judg- 
ment “The plaintiffs are, therefore, barred 
by their valuation," but in thecontext, they 
do notimply any absolute prohibition and 
we pointed out that strong reagons existed 
for refusing to permit the plaintiff to ehow 
that his own valuation was wrong. 

The position then is, that the plaintiff 
valued these four items in his. plaint at 
Rs. 1.0 an acre. Is there anything to show 


. that the plaintiff can be allowed to go back 


on bis admission? These four items as we 
have said relate to zemindari jeroyiti lands. 
No independent evidence has been adduced 
to show what the value of such landsis. In 
the absence of any evidence to the contrary, 
the Court cannot lightly disregard the ad- 
mission of the plaintiff to the effect that 
they were worth only Rs. 150 per acre, The 
plaintiffs learned Vakil asks us to value 
these lands in the light of the evidence 
adduced in respect of the other six items 
with which we shall presently deal... which 
are Government jeroyiti lands. The plaint- 
iff has not cared to place before the Ccurt 
materials which would enable us to institute 
a comparison and deduce the value of ithe 


(2) 09 Ind. Cas. 385; 43 M. L. J. 7:8; 16 L. W : 511; 
en M. W, N. 683; A. I. R. 1923 Mad, 125; 31 M. L 
(3) 91 Ind. Cas 572; 49 M, L, J, 308;. A. I, R, 1025 


. Mad, 1223, , 


[104 1. 0. 1927) 


other category. It would be unsafe to 
speculate and hold that the value of the 
two sets ofland is either equal or nearly 


equal. It is also significant that the plaint-. 


iff while under cross-examination, admitted 
that the value he gave in his plaint of these 
four items is correct, that isto say, that 
their proper value at the date of the suit 
was Rs. 150 per aere. 

There isa further point raised iu regard 
to these four items, namely, that the prices 
given in theplaint were those that obtain- 
ed in 1918 when the plaint was filed and 
that the value of immoveable property 
rose in 1925 when the judgment was de- 
livered by the High Court. This conten- 
tion receives rio support from the evidence. 
We have been referred to the evidence of 
- P. W. No. 4 who says: : 

"The lands 'and sites have gone up in 
price now. They were not so valuable 7 
or 8 years ago." f 

In the first place, it. must be remember- 
ed that this deposition was given in Sep- 
tember, 1926, a date with which we are 
not concerned. Further, the evidence is so 
vague that it cannot be acted upon. Plaint- 
iff witness No. 5 produced a sale-deed, Ex. 
F of 1925 which yiélds a rate of Rs. 1,250 
per aere. He says: i : 

"I sold that land and some more lands 
at the rate of Rs, 600 per acre 10 or 12 
years ago." -This takes us to 1914 or 1916, 


whereas the suit was filed in 1918. This . 


evidence does not show that in. 1925 the price 
`of land was higher than in 1918, 
Plaintiff witness No. 6, the plaintiff him- 
self, says in his evidence: 


“The price of lands at Tanuku have been ` 
increasing year by year. Their prices were: 


a little less 8 years ago." 

. This statement is so indefinite and casual 
88 to be practically worthless and we cannot 
act upon ib, GB 

. This is the’ only evidence to which our 
attention has been called and it does not 
support the contention that in 1925 the 
prices were higher than in 1918. We must, 
therefore, adopt the value which the lower 
' Court had adopted, namely, Rs. 1,468-8 0. 
Next, we have to deal with the other six 
` items in schedule A to the plaint, namely, 
.items Nos. 5, 9, 10, 12, 13 and 14 these 
being Government jeroyiti lands. These 
-stand on a different footing from.the four 
items with which we have just dealt, as 
the plaintiff has not given in his plaint 
e their real values but only what may he 
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describéd-as notional values for the pur- 
pose. of the Court Fees Act. The learned 
Subordinate Judge.says that he is pre- 
pared at the most to allow for them double 
the value which the plaintiff has given in 
respect of the zemindari jeroyiti lands The 
value given by the plaintiff for the latter 
is, as we have said, Rs. 150 per acre. The 
Subordinate Judge's value thus comes to 
Rs. 300 per acre in -respect .of these items. 
We do not think, wecan justify the method 
adopted by the Subordinate Judge. But 
what do we find? Several sale-deeds have 
been filed by the plaintiff and the learned 
Subordinate Judge finds himself obliged to 
reject them for the purpose of fixing the 
value.The sale-deeds,as the Judge points out, 
refer to inam lands and not to Government 
jeroyiti lands. The plaintiff did not place: 
before the Court any distinguishing data 
which would enable it to assess the Gov- 
ernment jeroyiti lands on the basis of 
values given on inam lands. As a matter 
of fact, the plaintiff's attention was even 
directed to the fact that the deeds which 
he was filing related to inam lands and 
not to Government. jeroyiti lands.. The 


‘plaintiff does not complain that: he was 


prevented from giving any evidence or that ' 
any evidence was shut out. Let us now, 
however, look at. the sale-deeds for what 
they are worth. A careful scrutiny of those 
deeds yields the following result :— ý 

j 8. 


1. Under G. 6 of 1917 the price of an . 
acre works out at... 651 


9.- dr.  @7of1l5 p n 1.800 
.9. ,  G.8ofl9l6 |  , .. 100 
4 , GYoflyg | , ..850 
5. ., .Q.100f191ó ,  , ... 800 
6. , QG.llofl909 5.  , .. 600 
7. 4  G.120fl916 ,  , .. 790 
8. 5  G.l3ofl90] >  , Og 
o- n I ofis ^o ” 425 
10, n II of1021 ^,  , Cy 575 
1l: .,  VIDof1990 , 336 
12, 9 Vorla ue n 384 


The above table shows that the market 
value varied from Rs. 336 to Rs. 850. Tak- 
ing every circumstance. into consideration 
we do not think we can possibly fix the 
value of these lands at more than Rs. 600 
an acre, the rate which, for the purpose 
of argument, the Vakil for the respond- 
ent was prepared to concede, The total 
extent of these six items is 9:93 cents, 
The market value at Rs. 600 an acre (the 


` 880 
maximum that can pe allowed) amounts to 
Rs, 5,998. 


It now remains to deal with the items in ` | 


schedule B regarding which there is very 
little controversy They are pate sites and 
. the plaintiff valued: them in his plaint at 
. Rs.575and at the higher figure of Rs. 700 
-in his memorandum of objections in this 
_very Court. The learned Subordinate Judge 
has adopted the latter figure and he has not 
been shown to be wrong. 

Lastly, the mesne profits have been fixed 
by the Judge at Rs. 1,185, but the plaint- 
iff says that the correct figure is Rs. 1,200 

.and' as this makes no difference, it is un- 
‘necessary to deal with.the point. 

The total of these various figures (mek- 
ing every allowance on behalf of the plaint- 
iff) comes up only to Rs. ¥,311-8 0 and as 
the value of the subject-matter in dispute 
on appeal is less than Rs. 10,000 we must 

refuse leave to appéal to the Privy Council. 

The petitioner shall pay the respondent 
his costs of this application including the 
costs of the enquiry in the lower Court. 

VN. V. Petition dismissed, 


— rU 


PATNA HIGH COURT. 
Letrers Patent Appwst No..38 or 1928. 
^ November 15, 1926. f 
. Present: —Bir Dawson Miller, KT., Chief 
Justice, and Justice Sir Jwala Prasad, Kr. 
^ “CHAUDHRY GURSARANDAS | 
AND CTHERS—PLAINTIFF8— APPELLANTS 
oo A versus i - 
AKHOURI PARMESHWARI CHARAN 
AND O1HERS— DEFENDANTS— RESPONDENTS. 
- Chota Nagpur Tenancy Act (VI of 1908), ss. 68, 71, 
189 (5),:189A—Chota Nagpur Tenancy (Amendment) 
Act (PI of 1920), s. 38—Amen dment, whether retrospec- 
^ tive—Scope of s. 189A—Suit for declaration of title 


and possession, whether barred—Vested rights, whether - 


affected. ` : 
. Section .38 of Act VI of 1920 by which the 
“words “suits and applications” were subsituted for tho 
word “applications” in cl. (5)ofs. 139 of the Chota 
Nagpur Tenancy Act has no retrospective effect and 


does not, therefore, affect the maintainability of suits ' 


. „instituted before the coming into force of the Amend- 
ing Act. [p. 581, col. 2.] : . 
_ The object of the new. s. 139-4 as well as of adding 
the word "suit" io cl.'5) of s. 139 is to Lar the 
cognizance of purely possessory suits under the 
Specific Relief, Act by Civil Courts and to restore 
the law as it stood prior to 1908. These new pro- 
- visions in the Act do not in any way take away 
‘the jurisdiction of the Civil Courts to entertain 
guita Jor possession based upon the determination 


` 
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of title. Only summary suits for possession, and 
not title suits with consequential relief for pos- 
session, are barred by these provisions. |p. 582, col. 


Section 139-A of the Ohota Nagpur Tenancy Act 
is not retrospective and does not bar the institu- 
tion of a suit in a Civil Court for a declaration 
that ihe plaintiffs are occupancy raiyats and for 
recovery of possession where the right toinstitute such 
a suit has accrued prior to the coming into force of 
the section. [ibid.] 

The repeal or amendment of an Act does not 
affect a right already in existence unless a contrary 
intention is made out expressly or by implication. [p. 
582, col. 2.] | i 

Colonial Sugar Refining Co., Lid. v. Irving (5), 
Munjuri Bibi v. Akkal Mahmud (6) and Gopeshwar Pal 
v. Jiban Chandra (1), applied. 1 

Chote Lal Nand Kishore Nath Shah Deo v. 'Lula 


. Singh (9), followed. 


Pie se Sahur v. Bhekha  Matho (8), dissented 
rom. 

Letters Patent appeal against the judg- 
ment of Mr. Justice Adami, dated the 16th 
April, 1926, setting aside the decision of 
the Subordinate Judge, Ranchi, dated the 
13th January, 1923, affirming that of the 
Mansit Palamau, dated the 21st September, 
1921. i : 
Messrs. S. M. Mullick and B. C. De, for the 
Appellants. d. 

: “Messrs. Sambhu Saran and D, P.. 
Sinha, for the Respondents... 


3 JUDGMENT. 

Swala Prasad, J.—This is an appeal 
under the Letters Patent against the deci- 
sion of Adami, J., dated the 16th April, 1926. 
The plaintiffs who are appellants before us 
brought a suitin the Court of the Munsif 
of Palamau for adeclaration that they are 
occupancy raiyats of the lands in,suit. and 
also for recovery of possession. of the same 
on the allegation. that the defendants 
Nos. 1—4, their landlords, had dispossessed 
them. : i 
' The lanåsin suit are situatein “Mauza 
Genda -appertaining tothe estate of the 
defendants in Palamau District.. The estate 
had been under management under- the 


Chota Nagpur Encumbered Estate Act and 


was released in 1913. The plaintiffs’ case 
is that after the release ofthe estate the 

defendants tried to disporsess them claim- i 
ing the lands as their zerait and actual- 
]y succeeded in forcibly dispossessing them 
in. 1923 Fasli (1916). The plaintifs made . 
an epplieaticn to the Deputy Commissioner 
unders.71 of tte Chota Nagpur Terancy 
Act for restoring possession of the lands 
to them Onthe 24th January, 1918, the 
Deputy; Commissioner disegreeing. with 
the view of the Deputy Collector. refused 
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‘their application, The plaintiffs thereupon 
instituted the present suit on the 11th Janu- 
ary, 1921. a us KE i 

The defendants resisted the claim of the 
plaintiffs claiming the lands aş their zerait, 
stating that the plaintiffs never acquired - 
occupancy rights in the lands and had no 
right to possession. They also pleaded 
limitation and took objection to 
‘the suit being cognizable by the Civil 
Court. i : 


The Munsif overruled, the objections of | 


. the defendants and decreed the plaintiffs’ 
suit. On appeal the Subordinate Judge 
upheld the decision of the Munsif. The 


defendants came to this Oourtin second . 


appeal. The-appeal: was heard .by Mr. 
Justice Adami, and the only question 
raised before him was whether the Oivil 
Court has jurisdiction to receive and try. 
the plaintiffs’ suit. The learned Judge 
answered this question in the negative 
holding that the suit was not cognizable by. 
the Civil Court.- Accordingly, he allowed. 
the second appeal, set aside the decrees 
of the lower Courts and dismissed the 
plaintiffs suit.  - í 

. The learned Judge has held that the 
suit is barred by s. 139-A ‘of the Chota 
Nagpur Tenancy Act (Bengal Act VI of 
1908). This section wa3 inserted into the 


Act by- 8.39 of the Bihar and Orissa Act - 


VIof 1920 andit came into forceon the: 
5th November, 1920, by notification publish- 


ed in the Bihar and Orissa Gazette of: the” 


10th November, 1920. His Lordship's view 


is that the suit having been instituted on — 


the lith: January, 1921, after the new 
provision contained in s. 139-A came into 
- operation, is barred and the Civil Oourt 
had no jurisdiction to entertain it. By the 
Amending Act, s, 139, cl. (5), was also’ 
amended. | qM c epum 
" The section has eight clauses. Whereas cls. 
(1) (3), (4), (6) and (7) all refer to suits and 
cls; (2) and, (8) refer only tosuits and. 
: applications, cl. (5) refers to applications 
alone. A distinction has been drawn in the 
section between suits and applications which 
distinction is recognized over and over 
again, inthe Act itself.. Hence the words 
"suits" and “applications” are not inter- 
changeable terms. Clause (5)-of the section 
-expressly bars “‘applications” only, and not 
“suits.” i i 
` Now s. 68 of the Act enacts that— 

“No tenant shall “be -ejected from his 


tenancy or any ‘portion. thereof except in 


‘not bar "suits" 
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execution of’ a decree, or in execution of 
an order of the Deputy Commissioner passed ' 


. under this Act." 


"Under s. 71: 

"Any.tenant ejected otherwise than as 
aforesaid may present an application to 
the Deputy Commissioner praying to be | 
replaced. in possession of his tenancy 
and the Deputy Commissioner may,’ if he 
thinks. fit, after making a summary inquiry, 


replace him in possession in the manner’ : 


prescribed by therules ‘made under s. 262, ' 
sub.s. (2), el. (b) of the Act.. 

Therefore, s. 139, cl; (5), 0f the amend- 
ed Act VI of 1908, relates only to an 
"applieation" under 8.71 ofthe Act, by a. 
tenant to be replaced in possession of the 
land from which -he has been unlawfully 
ejected by the landlord, that is, in con- 
travention of. s. 68 of the Act. It did 
by tenants in the Civil.’ 
Court forthe same relief. Thus posses- 
sory suits underthe  Specifie Relief Act 
(8.9, Act I of 1877) were held‘not:to be ' 
barred- under cl. (5) ofs, 139 ofthe Act. - 
[Khetra Nath Ghatack v. Paru Beuri (1)]. 
The corresponding sections of the former 
Acts, cl (6) of s. 23 of-the Bengal 
Rent Act X of 1859, s. 37-B of the Chota 
Nagpur Landlord and ` Tenant Procedure 
Act (Ben. Act I of 1879) contained the 
words: “suits and applications.” It was 
held that only possessory suits under the 
Specific Relief Act were covered by those 
provisions, and not suits for possession 
based upon title. [Gooroo Doss Roy v. 
Ramnarain Mitter (2),-Janardun Acharjee . 
v. Haradhun Acharjee (3) and Asman: Singh 
v. Shaikh Obeedooddeen (4). -`> 


. Bys 380f the Amending Aot VI of 


1920 the words "All-suits and applications” 
were substituted for the words "All ap- 
plications” in cl (5) of s. 139. But the 


-àmendment came into operation gn the 


Ist of. March, 1924 (vide Government 
Notification of the 22nd February, 1924, 


: published in the Bihar and Orissa Gazette 


of the 27th February,.1924, and, therefore, 
it does not affect the’ present suit insti- 
tuted on the: llth January, 1921, and ` 
hence the learned Judge- Mr, Justice 


‘Adami rightly held that the suit ‘is 


JD 9Ind. Cas.478; 13 O.L. J. 250; 1540. W.N. 
387.-. - ala" 
2) 7 W. R. 186; B. L. R. Sup. Vol. 628; 2 Ind. Jur. 


T s.) 112 (F. B.). 
.. (3) 9 W. R. 513: B, L. R, Sup. Vol. 1020, 


(4) 23 W. R. 460. 
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mot barred by cl.(5) of s. 139 as amend- 
ed by Act VI of 1920. i 
The new s. 139 A, which came into force 
. on the 5th November, 1920, is thus the only 
' provisibn which can apply. It barsa Court 
from entertaining a suit concerning any 
matter in respect of which an application is 
cognizable by the. Deputy Commis&ioner 
under s. 139; in other words,a suit for re- 
covery of possession for which an applica- 
‘tion is cognizable by the Deputy Commis- 
sioner under s. 71 read with s. 137, el. (5), 
eannot be entertained by any Court. The 
object of the new 8. 139. A, as well as of ad-. 
ang the word "suit" to cl. (5) of s. 139.is to 
| bar the cognizance of purely possessory . 
- suits under the Specific Relief Act by Civil: 
Courts and to restore the lawas it stood 
prior to 1908. These new provisions in the 
‘Act do notin any way take away the juris- 
diction of the Civil Courts to entertain suits 
“for possession based upon the determination’ 
of title. Only summary suits for possession, 
and not title suits with consequential relief 
for possession, are barred by these provi- 
sions. The present suit, however, is saved 
from the operation of s. 139-A on still firmer 


ground. 

No doubt, the suit was instituted after 
s. 139-A came into force, but the cause of 
action accrued to the plaintiffs in 1916 when 
they were dispossessed by.the landlord. 
They had recourse. to the summary proce- 

' dure of recovering possession of the pro- 
- perty available to them under s.-71 of the 
Act and applied to the Deputy Commis- 
sioner to be replaced in possession of the 
land in dispute. The Deputy Commissioner 
by his. order of the 24th January, 1918, re- 
 fusedto restore them to possession. The 
fact that they had made such anapplication 
to the Deputy Commissioner did not affect 
- their right toseek a remedy by a regular. 
suit. $o, at the time when the new s. 139-A ° 
"was inserted in the Act, their right to bring 
an action in the Civil Court for a declaration 
that they are the occupancy raiyats of the 
land and for recovery of possession, had 
already accrued. There is nothing in the 


S 


Amending Act VI of 1920 to show that the ` 


Legislature intended’ to give the new 8.. 
139 A retrospective effect and to destroy the 
right which had already accrued prior to 
the section coming into. force. The 
plaintiffs had a vested right to institute the- 
present suitin a Civil Court and they had 
acquired this right before the amendment 
came into force. Theright was not affect- 
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. So repealed, 
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ed by the Ohota Nagpur Tenancy Act, 1908, 
as it stood prior to the amendment of 1920 
under which they merely had an additional 
remedy to recover possession by a summary 
proceeding before the Deputy Commissioner 
(Revenue Court) under s, 71 of the Act. 
Section 8 of the Bihar and Orissa General 
Clauses Act, 1917, says that the repeal of 
8. 9 of the Code of Civil Procedure às afore- 
said will not affect the plaintiffs right, 
privilege or remedy. It runs— 


“Where any Bihar and Orissa Act repeals 


“Unless a different intention appears, the 
repeal shall not...... E 

*(b) affect the previous operation of any 
enactment so repealed 

"(c) affect any right, privilege............... 
,..accrued or incurred under any enactment 


“(e) affect any... remedy in res- 
pect of any such right, privilege............... 
...as aforesaid.” , ; 5 

To the sameeffect are the provisions of 
s. 6 of the: General Olauses Act X of 
1897 which apply to the Acts. of the 
Governor-General in Council and s. 8 
of the Bengal General Olauses Act I of 
1899. These provisions embody the general 
principle that the repeal or amendment of 
an Act does not affect a right already in. 
existence unless a contrary intention is 
made out expressly or by implication. If 
it were only a matter of procedure, the 
amendment might have retrospective effect, . 
but the amendment in the present case does . 
not relate merely to matters of procedure, 
The principle enunciated by Lord Mac- 
naghten in the case of the Colonial Sugar 
Refining Co., Ltd. v.: Irving (8) fully applies 
to the present case. That was a case whereby 
the Australian Commonwealth Judiciary Act, 
1903, s. 39, sub-s. (2), a right of appeal from 
the Supreme Court of Queensland to His 
Majesty in Council given by the order in 
Council of the 30th June, 1860, was taken 


‘away, and the only appeal therefrom under 


the Judiciary Act lay to the High Court of 
Australia. The plaintiffs’ action against 
the Collector of Customs to recover asum 
of money paid by them as excise duty was 
lodged on`the 25th October, 1902, and was 
dismissed on the 4th September, 1903, by 
the Supreme Court of Queensland. In the 
meantime, on the 75th August, 1703, the 
Judiciary Act passed in 1903 received- the 
(5 (1905) A. O. 369; 74 L. J. P. C. 17; 921. 
21 T. L. R, 513. : 
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Royal assent, Under its provisions an 
appeal from the decision of the Supreme 
Court would lie to the High Court and not 
to His Majesty in. Council. The Supreme 
Oourt grauted leave to the plaintiffs to ap- 
peal to His Majesty in Council. The re- 


spondent ted apatition in the Privy Council. 


disputing the right of the plaintiffs to 
appealto His Majesty. It was contended 
on his behalf thatthe appeal was barred 
by the Judiciary Act of 1903. The appel- 
lants, on the other hand, contended that the 
.Act could not have retrospective effect so 
as to defeat their right in existence at the 
time when the Act received the Royal assent. 
The contention of the appellants prevailed 
and the petition of the respondent was dis- 
missed, Lord Macnaghten-in delivering the 
judgment of the. Judicial Committee ob- 
served as follows :— 
“As regards the general principles appli- 
cable to the case there was no controversy. 


Oa the one hand, it was not disputed: 


that ifthe matter in question bea matter 
of procédure only, the petition: is well- 
' founded. On the other hand; if it be more 
thana matter of procedure, if it touches a 
-Tight in existence at the passing of the 
Act, it was conceded that, in accordance 
with a longline of authorities extending 
from the time of Lord Coke to the present 


day, the appellants would be entitled to- 


succeed, The Judiciary Act is not retros- 
pective by express enactment or by neces- 
sary intendment. And, therefore, the only 
question is, Was the appeal to His Majesty 
in-Oouncil a right vested in the appellants 
at the date of the passing of the Act, or 
‘was it a mere matter of proceduré? It 
seems to their Lordships that the question 
does not admit of doubt. To deprive a 


suitor in a pending action of an appeal to . 


a superior tribunal which belonged to 
him asofrightis a very different thing 
from regulating ‘procedure. In principle, 
their Lordships see no difference between 
abolishing an appeal altogether and trans- 
ferring theappeal to a new tribunal. In 
either case there is an interference with 
existing rights contrary to the well-known 
general principle that Statutes are not to 
be held to act retrospectively unless a clear 
intention to that effect is manifested.” . 


These observations apply to the present: 


case In the present case the plaintiffs’ 
right to seek their remedy in a Civil 


Court is taken away and such a suit by the . 
new s, 139-A is to be instituted before the 
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Deputy Commissioner of Ohota Nagpur. 
The right having accrued before the new ` 
provision came into force, isnot destroyed 
by it. The-case is governed by the princi- - 
ple laid dowa by Lord Maenaghten. The 
Indian decisions also support this view 
[Manjhuri Bibi v. Akkal Mahmud (6) and 
Gopeshwar Pal v. Jiban Chandra(7).] Adami, 
J., therefore, took a wrong view. in holding 
that the present suit is barred by s, 139-A 


-of the Chota Nagpur Tenancy Act. This’ 


decision was delivered on the 16th April, 
1926. The learned Judge took a similar 
view in Dhupal Sahu v. Bhekha Mahto (8). 
But on the 13th July, 1926, in Chote Lal 
Nandkishore Nath Shah Deo v. Tula Singh 
(9) in delivering the judgment ofthe Divi-- 
sion Bench in which Bucknill, J., concurred 
Adami, J., took a different: view and held. 
that an action in a Civil Court such as 
the present one is not barred by s. 139 A. I. 
am in full accord with His Lordship's view 
expressed in that case. 

On behalfof the respondent it was .con- 
tended that the present suit is barred ‘by 
8.258 ofthe Ohota Nagpur Tenanóy ‘Act. 
That section has no application. to the 
present case. It does not relate to an ap- 
plication under s. 71 of the Act nor does 
the present suit seek to vary, modify or set 
aside any decision, order or decree of the 
Deputy Commissioner. The reliefs sought 
in the present suit are a declaration’ of 
the plaintiffs’ right in the properties in 
dispute and for recovery of possession of 
the same not on the ground of illegal dis- 
possession but on the ground of title. Tha 
scope of the suitis outside an application . 


- for recoverng possession in a summary 


proceeding by an ‘application under s. 71 
of the Act, A 
For -these reasons I respectfully differ 
from the view taken by His Lordship : 
Adami, J., in the caseand would set aside 
his decision, I will, therefore, allow the 
appeal with costs and restore the, decree 
passed by the Court below, et 7 
Miller, C. J.—I agree.. cae 
ALN. AL. : : ` Appeal allowed., 
(8) 19 Ind. Cas. 793; 17 O. W. N.889; 17 0. L, Je 
31 ; aad a 


6. zt ae . 

(7) 24 Ind. Ods. 37; 18 O. W. N. 804; 19 O. L. J. 549; 

ALG, 1125. EM 
(8) 96 Ind. Cas. 1036; 6 Pat. 64; (1926) Pat: 223: A. I, 

R.1926 Pat. 363; 7 P. L. T- 870. a 

. (8) 97 Ind, Cas. 608; (1926) Pat. 293; A.T. R. 1926 

Pat, 561,- ` 1 Vs 
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NAGPUR JUDICIAL.COMMIS- 
D. ` SIONER’S COURT. : 
BECOND Orvit APPEAL No. 555 or 1925. 

M July 25, 1927. : 

^ Present:—Mr, Findlay, J. C. 

'. NAGO RAO—DRFENDANT—APPELLANT 
f mec les versus or 

Musammat ALOOKHI—PLAINTIFE—- 

RESPONDENT. 
' Occupancy holding—Undivided share, tenancy in 
respect of, whether legal—One‘of the co-sharers dying 
without heirs—Tenancy of undivided portion, whe- 
ther lapses—Landlord, whether entitled to such share. 
' There can be no tenancy in respect of a fractional 


_share of a holding not defined by metes and bounds. : 


[p. 585, col. 1.] . - NE D. 
“If one of the co-tenants dies without heirs, the 
Jandlord cannot claim to get the. undivided share 
ofthe deceased tenant and resist the other 'co-ten- 
ant'sright to possessich as no question of lapsing 
of the tenancy of the undivided share arises. [ibid.] . 

A party cannot beallowed to raise for the first 
. time in second appeal, a question of law, which cannot 
be-decided without adjudicating some questions of fact. 


[dl - p 
Appeal against a decree ofi the District - 


Judge, Nagpur, dated the 7th September; 

1925, in Civil Appeal No. 60 of 1925. i 
Mr. N. R. Alekar, for the Appellant. 

` Sir B. K. Bose, for the Respondent. 


. JUDGMENT. —The plaintiff, Musam- 

"mat Alookhi, sued the defendant, Nago 
Rao, for possession of field No. 80, an occu 
pancy one, in Mauza Wadwihara. The 
defendant is the lambardar of the mahal 
in which the field. falls. The field was 


originally held by one Tukya who died. 
in 1909, and, after his death, it was recorded . 


- in the names of his widow and his daugh- 
ter Pisi. Both Sarji and Pisi died in 


' - August, 1923. The plaintiff claims the 


field as the daughter of Pisi. It is also 
"alleged by her that Tukya had, by a re- 
gistered gift deed, dated 31st March, 1906, 


. made over an. undivided halfshare in the. 
field to Pisi and thatthe defendant had | 


ratified the gift by accepting rent: from 
Musammat Pisi and  Musammat Sarji. 


Sarji, again, was alleged to have inherited. 


-a half interest in the field on Tukya’s death, 

and to-this Musammat Pisi.succeeded on 
" the déath of Sarji. It is admitted by the 

plaintiff that she was entitled to Pisi's 
. half share only by inheritance, but her 
case was that she is entitled to exclude the 
| defendant from possession of: the other half 
and that consequently it has lapsed to her. 
- ^' he defendant denied that Pisi had been 
‘validly recorded as a tenant and he also 


denied the gift of the half share by Tukya 
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to-Pisi and, in any event, pleaded that that 
gift was inoperative, having regard to s. 
46 of tbe Tenancy Act of 1898. , 

On these and other issues framed by the 
Subordinate Judge, the following findings 
were given:— 

(i) That Tukya had gifted a half share 
in the field to Pisi as alleged and that the 
gift was a valid one, there having been no 
fraud in connection with its registration 
such as would render.it inoperative. 

. (ii) That the defendant had ratified the 
gift in favour of Pisi, 

— (vii) That the plaintiff is the real daugh-' 
ter of Pisi and that, in any event, even if 


_she were a step-daughter, she could inherit 


the half which she got by gift but not the 
other half. 

(iv) That the plaintiff had failed to prove 
that Tukya had left any other heir, but 
that even so, the plaintiff could claim 
possession of the entire area in suit. 

(v) That the tenancy being indivisible, 


-it could not lapse to the defendant and he 


was not even entitled to possession of half 
the tenancy land in question. 


'The defendant, Nago Rao, appealed to the 
Court ofthe Distriet Judge, Nagpur. The 
learned District Judge found thatthe gift 
of a half share was valid, that the plaintiff 
was Pisi's real daughter, and that, therefore, 
She was entitled to hold half interest in the 
tenancy. . Following: Sumera v. Pemchand 
(1), he held that there covld be no tenancy 
in respect ofa fractional share of a field 


"not defined by metes and bounds and that, 


therefore, the defendant could not succeed 
in his claim, even to hold half the field, until 
it was established by him that there were 
no heirs of Tukya entitled to hold that.half 
share. 

On behalf ofthe defendant in this Court, 
it has been urged thatit was not for him 
to show that there were any heirs of Tukya 
surviving, and the appellant's case in this 
Oourt has been that there should be a 
declaratory decree to the effect that he is 
entitled to retain one-half of the tenancy 
and that thereafter proceedings under s. 
93 of the O. P. Tenancy Act could be 
undertaken for the partition of the holding. 

Ido not think that the appellant's present 
position is much advanced by the decision 
im Sher Singh v. Kalu Singh (2). The facts 


(1) 44 Ind. Cas. 845; 14 N. L. R. 62: 6 
(2) 80 Ind. Cas. 734; 22N.L. R.17; a.J. R. 1925 
Nag. 124. 
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therein were wholly -different. and distinct 
from those of the. present case. | There, 
one of the oceupaney tenants vel relin- 
quished or abandoned his sharí| in an 
occupancy holding in favour of the || ndlord, 
and the landlord, aecepting this relinquish- 
ment, recognised his heirs as tenants in his 


place. Here, the position is entirely different. . 


An undefined halfofthe present tenancy 
has, so to speak, disappeared, /and' the 
tenancy must for the present be regarded 
as an-undividable one: . ef. Sarjuprasad 
v. Muratlal (3). The decision of Batten, 
À.J. O, in Sumera v..Pemchand (1) is 
elear authority for the proposition thatthere 


can be no tenancy in respect of a fractional . 


share of. a field not defined by metes 
and bounds. If the position adopted by the 
appellant could be sustained, a most ano- 
malous state of matters would arise. The 


landlord would have his own tenancy in: 


respect of the undivided'share of the field 
along with the present plaintiff. ‘From this 
point of view, therefore, I-am of opinion 
that the decision of the learned District 
: - Judge contained.in para 8 of his judgment 

is correct ànd this necessarily implies the 
failure of the present appeal. 

It has, indeed, been urged on behalf of 
the respondent. that she is entitled, in any 
. event, tocome in as an heir in respect of the 

remaining half of the. field .as a daughter's 

daughter- and that she could, therefore, 
succeed as a bandhu: cf.-Ghunaji v. Tulsi 
(4) and- Bansidhar v. Ganeshi. (5). I do not, 
however, find it necessary to discuss this 
question, but I feel bound tosay that I do 
not think this contention could, in any 
"event; have- succeeded, offered as it has 
‘been’ forthe first-time in second appeal. 
-Before the point could be adjudicated on, 


` questions of fact would have arisen as- 


to which School of Hindu Law the plaintiff 


. was governed by,and it wás perfectly clear 


‘from the statement of her Pleader recorded 


.on 16th August, 1924, that she only, in- 


reality; laid claim in her own right to the 
one-half of the tenancy. As I have in- 
dicated, however, it is unnecessary, in the 
circumstances of thé case, to consider 
this point and, for the reasons already 
: given, I do not think the defendant is 
entitled even to a declaratory decree with 


à 14.0, P. L. R. 33 at p. 34. 


4) 82 Ind. Cas. 457; 20 N. L. R, 182; A.I R. 1925 
Nag. 98. : 2 
(5) 22 A, 338; A, W. N. (1900) 107; 9 Ind. Dec. (N. 8.) 
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regard ‘to, the. alleged rightto a half in- 
terest in the tenancy.' aoe 

The appeal. accordingly fails and is 
dismissed. The appellant. must bear the 
respondent's costs, Costs in the lower 


, Courts‘as already ordered. . . . 


G. R. D. Appeal dismissed. 


{ 


LAHORE HIGH COURT. 
Szconp Civit Apprat No, 413 ur 1927. 
: June 29,1927. | 
Present:—Mr. Justice Dalip Singh. 
-TABDUL RAHMAN-— DEFENDANT— 
4 APPELLANT 


versus —. 

^ KIRPA-RAM—PrAINTI FF — RESPONDENT. 

Registration Act (XV1 of 1908), s. 17 (1) (c) —Receipt 
for consideration for oral sale of immoveable property 
—Registration—Proof of sale and payment of money, 
alinnde—-Evidence Act (I of 1872), s. 91. h 

A receipt evidencing payment 'of consideration for 
2n oral sale of immoveable property comes within 
8. 17 (1) (c) of the Registration Act; and is inadmissible 
in ‘evidence if not registered. But oral evidence can 
be givên to prove the sale and the payment of money 
aliunde. ` NE ' 


Second appeal from a decree of^ the 


Sub-Judge, First Olass, with appellate 


powers of the District Judge, Shahpur at 
Sargodha, reversing that of the Sub-Judge, 
one Class, Shahpur, dated the 13th May, 
1925. > AA. 

Mr, Niaz Muhammad, for the Appellant. 

Mr. Shambu Lal Puri, for the Respond- 
ent, jou ` 4 

JUDGMENT.—The' plaintiff in this 
ease sued for possession of certain property 
alleging that the defendànt had forcibly 
taken possession of it a few days before the 
suit. The defendant pleaded that the land 
was orally sold to him by 'the plaintiff in 
lieu of Rs. 46U and that a receipt for the 
&moünt was 
the. plaintiff on the 20th of December, 
1916. The trial Court héld that the oral 
sale, etc., was proved and that the plaint- 
iff's suit failed. The Appellate Court held 
that the receipt was really. a contract’ of 


. Sale and was inadmissible in. evidences for 


lack of registration and no oral evidence 
could also be given because of s. 91 of. the 
Indiàn Evidenee Aet. 
the plaintiff's suit with cósts throughout. 
In second appeal it has been argued that 
this document is not a 'contract of sale. 
Rulings have been cited by Counsel “on 


either side. I hold, however, with respect - 


A 


` subsequently, given by ` 


It, therefore, decreed . 
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to this particular document that it is only 
8 receipt and not a contract of gale. 
Next it is contended by Counsel for the 
respondent that even if it is a receipt it 
^ comes within s. 17 (1) (c) of the Indian Re- 
Bistration. Ram Chand v, Chattar Singh 
(L) which was followed in Sher Khan v. 
Muzaffar Khan (2) supports this conten- 
tion and I hold accordingly that this 
receipt is inadmissible for lack of registra- 
tion. Butit follows then that oral evidence 
can be given to prove the sale and the pay- 
ment of money aliunde, No decision has 
been given on the evidence produced in the 
case by the Appellate Court. eee 
I, therefore, accept the appeal and remand 
the case under O. XLI,r. 23 of the Civil 
Procedure Code tothe lower Appellate Cour, 
for decision on the merits with reference to 
the above remarks. Oosts will abide the 


event. The stamp on appeal will be refund- 
ed. : ' 
R. L. Case remanded.: 
A. N, A. 


(1) 6 Ind. Cas. 645; 73P. L. R. 1910; 51P. W.R. 
5 


5 Ind. Oas. 944; 1 Lah, 25; 61 P.L. R. 1920; 40 
P. W. R. 1920, 


OUDH CHIEF COURT. 
APPLICATION No. 32 or 1927. . 
September 1, 1927. 
Present:—Gir Louis Stuart, Kr., Ohief 


Judge, 
SURAJ PERSHAD AND ANOTHER— 
. Derenpants Nos. l AND 2 —APPLIOANTS 
E versus ES ' 
RAM ADHIN—PLAINTIFE |. 
Musammat Or HUTKOO—Direnpanrt : 
i No.3—O»rPosrrs PARTY,. |. 
Provincial Small Cause Courts Act (IX of. 1887), 
Sch. IF, Art. 88—Suit for maintenance—Cognizance 
by Small Cause Court. A 
Article 38 of Sch. II ofthe Provincial Small Cause 
Oourts Act refers to a suit which is both in form 
and substance a suit for maintenance. . 
Mahadeo Rai v. Deo Narain Rai (1), followed. ' 
Application for revision under s..25 of 
the Provincial’ Small Oause Courts . Act, 


against the judgment and decree of the First ` 


Additional Judge of Small Cause. Court, 
Lucknow, dated the 3rd May, 1927. . `. 
Mr. Moti Lal Saksena, for theA pplicants, 
Messrs. Ram Adhinand Radha Krishna 
for the Opposite Party. a 
v JUDGMENT.—There hasbeen a differ- 


ABDUL RABIM t, OHRT RAM-AMAR NATH, 
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ence of opinion on the question whether 
a suit, such as this, is cognizable by a 
Court of Small Oauses. Some learned 
Judges consider that wherever the questien 
of maintenance is involved, however, indi- 
rectly, a Court of Small Causes has no juris- 
diction to tryasuit. Other learned Judges 
are of opinion that unless the claim is 
directly for maintenance a Court of Small 
Causes has jurisdiction. In this con- 
flict, the view. which I accept is the 
view contained in a decision of Mahadeo 
Rai v. Deo Narain Rai (1). This was 
a decision of two learned Judges of the 
Allahabad High Court one of whom was 
Sir Promoda Charan Banerji. In their view 
Art. 38 of Sch. II of -Act IX of 1887 
refers to a suit which is, bothin form and 
substance, asuit for maintenance. I agree 
with that view. In my opinion the present 
suit is not asuit which isin form and sub- 
stance a suitfor maintenance, I, therefore, 
dismiss this application with costs. 
G. E. Application: dismissed. 


(1) 2 A. Li J. 697; A. W.N. (1905) 137, 


LAHORE HIGH COURT. 
Sroonn Orvin APPRAL No. 722 or 1927, 
June 29, 1927. 

Present :—Mr, Justice Dalip Singh. 
Tag Firm HAJI ABDUL RAHIM AnD 
Sons Tarovau MUHAMMAD SADIQ 

- —DEFENDANT—AÀPPELLANT 
versus 

Tss Frem CHET RAM-AMAR NATH, 

THROUGH AMAR NATH —PLaINTIFF— 


- RESPONDENT. 

Limitation Act (IX of 1908), s. 12—A pplication for 
copies by post—-Time spent by Copying agent Jor 
getting estimate of copying fee, whether time requisite 
for obtaining coptes— Copying agent, whether agent 
of Court —Chief Court's Rules and Orders Vol. III, Ch. 
I, rr. 4 (ii) and 4 (iv). us 

he Copying agent cannot be regarded as other 
than an agent ofthe applicant and is notan agent 
ofthe Court either under r. 4 (ii) or 4 (iv), Ch. Iof 
the Rules and Orders ofthe Punjab Chief Court, 
Vol. ILI. R 

Ashiq Hussain v. Ali Bakhsh (1), followed. f 

The time spent by the Copying agentin getting 
estimate etc., and putting in the application 
with the proper fee could not be allowed to an 
appellant as time requisite for obtaining copies in 
computing the period of limitation for appeal as the 
Copying agent is an agent of the applicant and not 
of the Court. á 
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-Becond appeal from a decree of - the 
Senior Sub-Jüdge, Gurdaspur, dated the 
95th November, 1926, reversing that of the 
Sub-Judge, Fourth Class, Pathankot, dated 
the 11th December, 1923.. 

Mr. Mohsin Shah, for the Appellant. 


Mr. Mehr Chand Mahajan, for the Re- . 


Bpondent. : : 
JUDGMENT.—A preliminary 'objec- 

iion is taken that this appeal is barred by 

limitation. The facts are as follows:— 


The order of the learned Senior Sub- 


Judge from which this appeal is taken is 
dated the 25th of November, 1926. On the 
31st of January, 1927, the appellant applied 
to the Agent, Copying Agency, Gurdaspur 
for copies of  . 

(1) the judgment of the SubJudge, 
Pathankot, dated the llth of December, 
1925, and `’ * Mg k 

(2) the judgment and’ decree-sheet of 
the Senior Sub-Judge, Gurdaspur, dated 
the 25th of November, 1926. . > 

He sent this application by post under 
registered cover with a copying fee of Rs. 3 
The Copying agent asked the Court for an 
estimate of the money needed, and on the 


2nd of February he was informed that Ra. 4. 


more were payable in advance and that this 
should be put in by the 10th of February. 
Thereupon, on the i0th of February the 
sum was putin' and a proper application 
made to the Court, The copies required 
were supplied on the llth of February, 
1927. The appeal was originally presented 
here asa revision on the 28th of February, 
1927, but the office pointed out that an 
appeal ‘lay and accordingly the heading 
was altered on the 5th of March, 1927. 

It is, however, contended on behalf of the 
respondent that, even taking .the date for 


the présentation of the appeal as the 28th . 


of February, 1927, the appeal is barred by 
limitation by three days. This would be 
8o, unless the time spent by the Copying 
agent in getting the.estimate, etc., and 
putting.inthe application with the proper 
fee be allowed to this appellant - Ashiq 
Hussain v. Ali Bakhsh (1) is a case almost 
entirely in point: lt is true that in that 
case no money-at all was sent, whereas in 
this case Rs 3 were sent and it was pointed 
out that any deficiency would be made up 
on the copies being supplied per V. P. P. 
-Butthe point decided by that ruling was 
that- the Copying agency coull' not be re- 
m 9 Ind, Cas.381; 01 P.L. R. 1911; 189 P. W.R. 
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garded as other than an agent ofthe appli- - 
cantand was not an agent of the Oourt 
under r. 4 (ii) Ch. I, of the Rules and 
Orders of the Chief Court, Vol. II. Whe- 

ther r, 4 (ii) or r. 4 (iv) applies, this prin-' 
ciple must still bold good. < e 
“1, therefore; aecept the preliminary ob-- 
jection and hold that the appeal is barred 

by limitation and must be dismissed with- 
costs. 


R. L. Appeal dismissed., 


oyp 


OUDE CHIEF COURT. 
: Wrast CIVIL APPEALS Nos. 33 AND 46 oF 
T 12 ga 


: January 5, 1927. ` . 
Present :—Sir Louis Stuart, Kr., Chie 
Judge, and Mr. Justico Hasan; 
Thakurain BISHUNATH KUNWAR 
AND ANOTHER— DEFENDANTS 
—APpPELLaNTS 


RP. versus 
Rawat SHEO BAHADUR SINGH 


—PLAINTIFF— RESPONDENT, 

Hindu Law —Partition—What constitutes separation 
— Intention—Unequivocal and. explicit conduct—Mere 
.separate living and carrying on of separate business, 
effect of —Execution of Wall, whether indicates 
' senaration—Adoption—Adoption among twice-born of 
married boy, validity of—Hvidence of adoption— 
Performance of - obsequies, evidentiary value of— 
‘Ras nashin, meaning of—Limitation Act (IX of 
1908), Sch. I, Art. 127—Ezxclusion from joint family 
property, what constitutes—Contract Act (L.X of 1872), ~ 
e. 89—Reciprocal promises—Refusal by one party. to 
perform his part—Right of other party to rescind— 
Compromise by widow—Life-estate given on condition 


. that she will not adopt—A doption—Forfeiture of right 


to life-estate. : 
What may amount to a separation or what conduct 
on the part of some ofthe members may lead -to 
disruption of 2 joint undivided family and convert 
a joint tenancy into a tenancy-in-common ust 
depend on the facts of each case. A definite’ and 
unambiguous indication by one member of inténtion 
and to enjoy his share in 
'severalty may amount to separation. But to have 
that effect the intention must be unequivocal''and 
clearly expressed. [p. 603, col. 1.] f s 
The intention to separate may be evinced in'differ- 
ent ways, either by explicit declaration ‘or by ‘con- 
duct. [fit is an inference derivable from condüct, 
it is for the Court to determine whether it was un- 
equivocal and explicit. libid.] . pra 
Where, therefore, there is no evidence upon which 
& Court can rely to establish anything in the nature 
of a declared intention to separate and the evidence 
as to the conduct of the parties | does not establish 
separation according to the requirements of the’law, 
such conduct a8 1s found to be proved, of the nature - 
of separate arrangements, for food, separate - control 


' 688. 


: of servants, ‘the carrying on of business. by one 


member in the purchase and sale of ‘horses and. 


elephants and. the like, and even the execution ofa 


Will by that member does not collectively establish - 


separation. [p. 610, col. 1.) : 
` Rup Narain v. Gopal Devi (2), Sheo Dayal v. Lalta 
Prasad. (3), Rewun Persad y. Radha Beeby (4), 
Appovier v. Rama Subba Aiyan (5) and Suraj Narain 
v. Iqbal Narain (6), relied on. - z 
Attempts by persons belonging to joint Hindu 
family to devise joint family property by testa- 
mentary dispositions are common, and the mere 
circumstance that sucha disposition is made cannot 


be held to afford any evidénce of separation, oran . 
As evidence of conduct itis. 


intention to separate. 
indefinite. [p. 604, col. 2; p. 605, col. 1.] 

In the absence of any suggestion that there is a 
custom varying the Hindu Law, a boy cannot, by 
the general Hindu Law applicable to the twice-born 
classes, be adopted after his marriage, [p. 598,- col. 
2. : 
oup Chand v. Jambu Parshad (1), followed. i 

In Oudh the word ‘ras nashin' does bear the 
meaning of adopted son though itis not the usual 
expression. (p. 594, col. 2:] 

The performance of funeral obsequies is so frequent- 

- ly varied according to the circumstances of each 
ease and the views ofthe family that this incident 
-does not support an inferénce of adoption by the 
‘deceased of the person performing the obsequiés. 
Tp. 595, col, 2.] 

Article 127 of Sch. I' of the Limitation, Aot. is 
not applicable to acase where there isno clear evi- 
dence of exclusion of the plaintiff from the enjoyment 
of, the joint family property. [p. 610, cols. 1 & 2.] 

“ The provisions of s. 39 of the Contract Act (IX 
of 1872) are- in conformity with the law as it 
prevails in England and according to the law in 
England where there is a contract in which there 


are two parties, each side having todo something, 


the failure on the part -of one to perform that which 
is the root of thé whole and the substantial_con- 
sideration for the performance by the other of his 
-part, is a good defence for the non-performance by 
the other of his part. [p 611, cols. 1 & 2] - : 
“Where, therefore, a widow obtains a life-estate 
under the terms ofa compromise on.the condition 
that she would refrain from making an adoption, 
but she makes an adoption and thereby reduces the 
interest of the party with whom she entéred into a 
‘compromise, she cannot, take advantage of the 
compromise and claim the life-estate. [p. 611, col. 
1]. f AI 
- y oy Narain’ Giri v. Girish Chunder Myti (8) and 
Vato Koer v. Rowshun Singh (9),. followed. 

Abpeal against the judgment and decree 


of the Subordinate Judge, Rae Bareli, dated ` 


the 6th April, 1925. ; 
Mesars. Bisheshwar Nath and Sheo, Gobind 
Tirpathi, for the Appellants. < | ^ 
Messrs. Naimat Ullah and Alt Zaheer, for 
.the Respondent. . Xo 
. JUDGMEN T.—Theseappéals arecross- 
‘appeals against a decree of the. learned 
Subordinate Judge of Rae Bareli,‘sdated 
the 6th April, 1925. Itis necessary to give 
a detailed history of a certain’, family in 
order to appreciate the points raised in the 
appeals, In the Bae Bareli District,there 
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is a small estate known as the estate of Pan” 
hauna which was owned and possessed, 
prior to the annexation of Oudh, by a Rawat 


Thakur called Newaz Shah. . Newaz Shah ` 


had four sons Bhawan’ Singh, Din Singh, 
Sewa Singh and Ram Bakhsh Singh. We 


Jare concerned mainly with the branches of 


Bhawan Singh and Din Singh. Bhawan 
Singh died in tlie early part of the 19th 
century, leaving a son Sarabjit Singh. 
From a period prior to the annexation, the 
Panhaana ‘estate was divided into two por- 
tions ; the first was known as the Singhpur, 
estate, and thesecond was knownas the 
Pipri -astate. The Singhpur estate consist- 
ed of Singhpur, five other villages and cer- 
tain pattis and ünder-proprietary rights in 
villages, together with half ofa large vil- 
lage called Phula. The Pipri ‘estate con- 
sisted of the Pipri Village, the Kharagpur 
village and the remainder of Phula. 
jit Singh and Din Singh had separated. 
Sarabjit Singh was the sole proprietor of 


the Srnghpur estate, and Din Singh was. 


the sole proprietor. of the Pipri estate, 
Sarabjit Singh had two sons Bhagwant 
Singh and Fateh  Babadur.  Bhagwant 


Singh was adopted by his uncle Din Singh | 


who cied many years ago. Bhagwant 
Singh then succeeded to the Pipri estate. 
Fateh Bahadur died before 1870. Sarabjit 
Singh lived toold age. He died in 1883, 
being then well over 70 years of age, 
Bhagwant Singh had -two sons Raghuraj 
Singh and Gajraj Singh. Raghuraj Singh 
was the elder. . 5 

Sarabjit Singh and Bhagwant Singh were 
separaze owners respectively of tbe Singh- 
pur and Pipri estates. Their residential 


houses were in the village of Panhauna and - 
were within some three furlongs of one ` 
. another. Sarabjit Singh resided 


in one 
house. Bhagwant Singh .resided in the 
other house. In the beginning of 1882, 
Sarabj.& Singh performed at Pauhauna the 
ceremcny of dedication of sz temple. A 
number of Thakur gentlemen and other 
persons were invited to the dedication cerc- 
mony. Bhagwant Singh died shortly after 
the death of Sarabjit Singh. As has 
been tlready stated, he was the issue of 


-Barabjit Bingh and the adopted son of Din 
.Singh. | 


Sarabiit Singh died on the 25th June, 1883. 


Upon jis death it became necessary for the, 


Revenue Authorities to ascertain the person 
who should be permitted to engage to pay 
thé revenue of the Singhpur estate, As is 


Sarab- _ l 


will be the owner after my death." 


“ol. O. 1995]. ` BISBÜNATH KUNWAR v, SARO BAHADÜR SİNGH. 


usual, applications. for entry of names were 
made in the mutation proceedings. This 
much is clear from the final order. There 


.is no evidence before the Court as to` 


what these applications were; but three 
important documents, Exs. 5, 6 and 134, 
show what was the procedure adopted by 
` the Revenue Authorities to ascertain who 
was the person, who should be allowed to 
engage forthe payment of the revenue, 
These exhibits show that the Tahsildar 


wrote three letters on the 23rd August, 1883, . 


to Rani Harbans Kuar, the widow’ of the 
talugdar of Tiloi toLal Jag Bahadur Singh, 
‘the talugdar of Sewan and to Thakur Bhag- 


wan Bakhsh Singh the talugdar of Udri.. 


From, these letters it is clear (apart from 
the information to be derived from the 
final report of the Tahsildar) that Gajraj 
Singh and Musammat Janki Kuar,the widow 
of Fateh Bahadur, each claimed to be de- 
clared as the successor of Sarabjit Singh, 
and, as such, entitled to engage for the re- 
venue of the Singhpur estate. It has ap- 
parently been asserted to’ the Tahsildar on 
"behalf of Gajraj Singh that he had been 
appointed by Sarabjit Singh to be his suc- 
cessor at the time of the dedication of the. 
` temple to which reference has already been 
made, for each letter asks the recipient, as 
a person who was present at the ceremony, 
to verify or not verify the assertion made 
‘on behalf of Gajraj Singh, that Sarabjit 
Singh on that occasion had stated in the 


presence of Rani Harbans Kuar, Lal Jag. 


BahadurSingh and Thakur Bhagwan Bakhsh 
Singh: EX ` : ` ] 

“ Iam making Gajraj Singh the owner 
of.my estate, houseand business, and he 


Harbans Kuar replied in Ex. 5 on the 27th 
August, 1883, that Sarabjit’ Singh “had 
on that occasion told her that after his 


death Gajraj Singh would be the owner. 


of the estate, house and business. Lal 
Jag Bahadur Singh replied in Ex. 6 on 
the 30th August, 1883, that Sarabjit 
‘Singh had made a similar statement in 
the presence of the three persons in ques- 
. tion. Thakur Bhagwan Bakhsh Singh re- 
plied in Ex. 134, dated . 28th August, 18&3, 
that Sarabjit Singh had made such a state- 
ment in the presence of these three per- 
sons. There is upon the record the statement, 
Ex. 8, made in the same mutation pro- 
ceedings by Mata Prasad, the general agent 
of Janki Kuar, the widow of Fateh Baha- 


dur, in which he deposed that Fateh Baha-. 


Rani - 


4 


$B) 
dur had died before 1870, and -that his 
widow Janki Kuar had since, her husband's 


“death lived in thehouse of Sarabjit Singh 


whosupported her. He said that forsome time 
previous to Sarabjit Singh's death, Sargbjit 
Singh had brought over Bhagwant Singh's 
twosons Raghuraj Singh and Gajraj Singh to 
his own house in order to teach, them the 
management ofan estate. He denied that 
either Raghuraj Singh or Gajraj Singh had 
been in any way singled out-as a successor 


of Sarabjit Singh. The Tahsildar’s report 


and the final order in mutation of the 
Deputy Commissioner, are contained in 
Ex. 9, The Tahsildar reported that, ac- 
eording to the information which he had 
received, Sarabjit Singh had put Gajraj 


“Singh in possession of the Singhpur estate 


some time in 1880, and that Gajraj Singh 
had obtained possession: of the Singhpur 
estate upon the death of Sarabjit Singh, 
that the lady Janki Kuar bad not obtained 
possession and that Rani Harbans Kuar, 
Jag Bahadur Singh and Thakur Bhagwan 
Bakhsh Singh had stated that Sarabjit 
Singh had appointed Gajraj Singh as his 
successor. The Deputy Commissioner upon 
this report entered the name of Gajraj 
Singh as the person entitled to engage on 
behalf of the Binghpur estate, ` 

- The question then. arose.as to who should 
he lambardar of Singhpur. Applications 


‘were made on behalf of Gajraj Singh and 


Janki Kuar for this office. Applications 
were also made for the office on, behalf of 
Chandika Bakhsh, the . grandson of Sewa . 
Singh’ and Jageshar Bakhsh, the great 
grandson of Sewa Singh and of Sheoratan 
Singh, the son of the adopted son of Ram 
Bakhsh Singh, for the entry of their names 
The Tahsildar reported that Gajraj Singh 
should be made lambardar, The Deputy 
Commissioner appointed Gajraj Singh as 
lambardar onthe 9th January, 1884. These 
orders are contained in Er. 11. 

It is necessary now to examine the suc- 
cession to the Pipri.estate. There ‘is no- 
thing to show the nature.of the application 
on the death of Bhagwant. Singh, but it 
is clear from Exs. 12, 13, 14,15 and A-32 
that in the year 1884 the name of Raghu- 
raj Singh was substituted in the revenue 
papers, as the person entitled to engage for 
the land revenue’ on behalf of the Pipri > 
estate upon the death of Bhagwant Singh. . 
When Gajraj Singh succeeded to the es- 
tate of- Sarabjit , Singh. in. 1883 he was 


about 19 year of age, We find that he 
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described himself in a power-cf- attorney 


Ex, 22, dated 8th December, 1885, as then” 


being approximately 21 years old. Here- 
mained in possession of the Singhpur es- 
tate until his death in 1892. Gajraj Singh 
died,on the 5th October, 1892. An appli- 
. cation was made by Sheoraj Kuar that the 
name of his and her son Sheo Bahadur 
Singh should be entered in the_place of the 
nameof his deceased father, and that Raghu- 
raj Singh should be appointed Manager of 
the Singhpur estate. This application is 
A-49. InitSheo Bahadur Singh is stated 
to have been 10 years old at the time of 
making the application and thus to have 
been born in 1882. Exhibit 54 is a state- 
ment of Raghuraj Singh to the effect that 
he is ready to accept the appointment of 
Manager. Exhibit 52 is the order of the 
Deputy Collector requesting further parti- 
culars. A further report of the Tahsildar 
is Ex. 53. Exhibit A-52 is an order dated 
5th: January, 1893, directing that Sheo Baha- 
dur Singh, minor under the guardianship of 
Bheoraj Kuar, should be declered entitled 
to engage for-the revenue for the Singbpur 
estate, and that the estate should remain 
under the management of Raghuraj Singh. 

In the year 1900 a dispute arose between 
Sheo Bahadur Singh supported by his 
mother Sheo Raj Kuar and Raghuraj Singh, 
Sheo Bahadur Singh: desired that the ma- 
nagement of the Singhpur estate should be 
taken from Raghuraj Singh and handed 
over -to him. In Ex A-67, dated 27th 
November, 1900, Sheo Bahadur Singh stated 


' . that he had been born in 1882 and had now 


attained majority. Raghuraj Singh replied 
in Ex. 62, dated 10th December, 1900, that 
Sheo Bahadur Singh had been born in 1886, 
At the same time Sheoraj Kuar and Sheo 
Bahadur Singh filed an application in the 
Revenue Court (Ex. À-15; dated 6th Decem- 
ber, 1900, in which it was again stated that 
Sheq Bahadur Singh had been born in 1882, 
requesting that Sheo Bahadur Singh should 
be put in possession of the Singhpur estate 
with Chaudhri Sharf-ud-din Husain Mana- 
ger -in charge. On the 22nd December, 
1400, Sheoraj Kuar filed an application Ex. 
A-10 in the Revenue Court with a medical 
certificate to the effect that Sheo Bahadur 
Singh had attained the age of 19 years. On 
the 4th January, 1901, Sheo Bahadur Singh 
filed’in the Revenue Court an application 
Ex. A-11 making serious charges against 
Raghuraj Singh. Raghuraj Singh replied 
with an application, Ex, A-12, dated Gih 


BISHUNATÉ KUNWAR v, SHEO BAHADUR SINGH, 
January 1901.. Sheo Bahadur Singh filed a 


- gation in his place. 
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list of articles of his which he stated to be 
in possession of Raghuraj Singh in Ex. A 13 
and in Ex, A-14, dated 9th January, 1901, he 
made further allegations against Raghuraj 
Singh. On the (7th January, 1901, Raghuraj 
Singh and Sheo Bahadur Singh arrived at 
an arrangement which was embodied in 
Ex. A-20 for the removal of Raghuraj Singh 
from the guardianship and the’ disposal of 
the property. Onthe 12th February, 1901, 
Sheo Bahadur Singh executed (Ex. A-24) a 
document which was called a deed of re- 
lease but which was in effect a discharge of 
Raghuraj Singh from the guardianship. 
After this Sheo Bahadur Singh took over 
the sole management of the Singhpur es- 
tate. He is still managing it. 

On the 28th of June 1911, Raghuraj Singh 
executed a Will by which he bequeathed the 
Pipri estate to his wife Bishunath Kuar, de- 
fendant No. 1, and directed her to adopt & 
son, who was to obtain the estate after adop- 
tion. There were other conditions in the 
Will with which we are not concerned 


now. 

On the 17th August, 1911, Raghuraj Singh 
died. Bishunath Kuar and Sheo Bahadur 
Singh each applied for mutation. The 
Deputy Collector decided in Ex. A-44, dated 
7th March, 1912, that neither party was in 
possession, the estate at the time being 
under direct management, and that under 
the terms of the Will the name of Bishunath 
Kuar should be entered. The Deputy Oom- 


.missionerin Ex. A.45, dated 15th March, 


1212, upheld this order and the Commis- 
sioner in Ex. A-46, dated 2nd May, 1912, 
confirmed the order of these authorities, ` 

At the time of the death of Raghuraj 
Singh he was interested in certain litigation, 
and upon his decease it had to be deter- 
mined who was entitled to conduct the liti- 
Bishunath Kuar and 
Sheo Bahadur Singh each claimed the right 
to conduct the litigation in his place, and 
a question as to who was entitled to suc- 
eeed Raghuraj Singh in this litigation was 
tried out as a question of fact. A consider- 
able amount of evidence was called on both 
sides. No decision wes arrived at on this 
subject as Bishunath Kuar and Sheo Baha- 
dur Singh subsequently egreed that the 
names of both of them should be entered as 
entitled to conlinue ihe litigation in the 
plece of Raghuraj Singh without prejudice 
to the determination of their respective 


titles, 
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In 1912 Sher Bahadur Singh filed a Regu- „the property in dispute beyond what was 


lar Suit No. 227 of 1912 in the Court of the 
Subordinate Judge, Rae Bareli, against 
Bishunath Kuar for possession of the Pipri 
estate. Thesuit eventually terminated in 
a compromise, dated 23rd May, 1914, (Ex. 1) 
upon which was based a decree Ex. 2, dated 
23rd May, 1914. Under the terms of this 
compromise Bishunath Kuar was to remain 
in possession of the Pipri estate for life, 
with the exception of a 2-annas share in 
Beri Abmadabad which was to pass into the 
immediate possession of Sheo Bahadur 
Singh. and Sheo’ Bahadur Singh was to 
succeed to the full proprietary rights in 
the Pipri estate upon the death of Bishu- 
nath Kuar, Certain endowments were 
directed to be maintained out of the income 
of theestate, and asum realized in respect of 
certain litigaticn- was divided between 
Bishunath Kuar and Sheo Bahadur Singh. 
Bishunath Kuar agreed as one ofthe condi- 
. tions of this compromise, that she would not 
carry out her Jate husband’s directions on 
the subject of adoption-and would not adopt 
any boy according to the directions of the 
Will On the sth March, 1917, Bishunath 
Kuar,in contravention of the terms of the 
compromises, adopted Bans Bahadur Singh, 
defendant No. 2. On the 27th February 
1923, Sheo Bahadur Singh instituted the 
suit out of which these appeals ariseagainst 
Bishunath Kuar and Bans Bahadur Singh, 
He set upin his plaint that at the time of 
the death of Ragburej Singh the Pipri es- 
tate was the properly of a joint Hindu 
family consisting of Raghuraj Singh and 
himself and that he succeeded to the whole 
estate by right of survivorship. . He denied 
that Raghuraj Singh had any right to de- 
vise the estate as the estate was joint family 
properly. He further contended that 
Raghuraj Singh, when he executed the Will 
of the 2cth June, 1911, was not competent to 
make any disposition, and that the power 
which he granted to his widow to adopt was, 
therefore, invalid. He added to this an as- 
. Re1tion thatthe adoption of Bans Bahadur 
Singh was not,in fact, a valid adoption. He 
further took the position that owing to the 
fact that Bishunath Kuar had entered into 
the ccmprcmise of the 23rd May, 1914, she 
was notcompetent to make an adoption. He 
claimed the following reliefs:— 

(a) That a declaraticn should be made 
that the adoption of Bars Bahadur Singh 
was void and inyalid; 

(b) that Bishunath Kuar lad no title in 


conferred on her bythe compromise of the 
23rd May 1914; and 

(c) (an alternative relief) that, if the adop- 
tion were held good he (theplaintiff)should be 
placedin possessionof half the property asa 
member of ajoint Hindu family consist- 
ing of himself and Bans Babadur Singh es 
the adopted son of Raghuraj Singh. 

The position taken by thetwo defend- 
ants was that, Sarabjit Singh bad at seme 
time before his death adopted Gajraj 
Singh, as his son and that, Gajraj Singh 
in consequence having’ passed out cf 
natural family of his father Bhagwant 
Singh, hisson Sheo Bahadur Singh, hed 
no right left to succeed to the Pipri estate 
which, on Bhagwant Singh's death, had 
descended to Raghuraj Singh as his sepa- 


.rate property. The second point raised 


in the defendants’ pleadings was that, even 
if such an adoption had not teken place, 
Gajraj Singh had. separated from the family, 
and that Sheo Bahadur Singh had either 
impliedly or explicitly separated also, and 
that n any circumstances the Pipri estate 
was e separate property of Raghuraj 
Singh. The defendants further deed 
that the execution of the. compromise of 
the 28rd May, 1914, had been obtained 
by the exereise of undue influence over 
Bishunath Kuar, and that, the compromise 
was not binding upon her, and that, even 
if it were binding upon her, it could rot 
deprive her of the right conferred by the 
Wil of the 28th June, 1911, to adopt 
a son to her late husband Raghuraj Singh, 
It was further asserted that suit waa 
barred by the Law of Limitation. Other 
pleas were taken but these are the mcst 
important. 

The learned Subordinate Judge found that 
Gajraj Singh had not been adopted by Sarab: 
jit Singh, but that SarabjitSingh had settled 
the estate cf Singhpurupon him by somes 
thing in the nature of anuncupative Will, 
He further found that Raghuraj Bingb 
Gajraj Singh andSheo BahadurSingh were 
the members of a joint Hindu family, ard 
that tbe Pipri estate was joint family pro- 
perty. He found that on the death of 
Raghuraj Singh the property, as joint 
family property, had devolved upon Sheo 
Bahadur Singh and thatthe Will exceut- 
ed by Reghuraj Singh on tke 28th June. 
191}, cculd baye no effect to device the 
estate of Pipri, as Raghuraj Singh hed 
no power. to devise joint family properly, 


© a 


592 


He found, however, that the deed in ques-- 
tion was effective authority to Bishunath. 
Kuar to adopta son to’ Raghuraj Singh, 


and that she could not legally be deprived 


of thet authority by the circumstance-that’ 


‘she had' entered into the compromise of 
the ‘23rd May 1914. He found that -the 
adoption by’ Bishunath Kuar of Bans 
Bahadur Singh was a good and valid 
adoption, which had the effect of making 
Bans Bahadur Singh a member of the 
joint Hindufamily consisting of himself and 


Sheo Bahadur Singh. He' found that the 


compromise of the 28rd May, 1914, was 
an honest compromise and that its execu- 
tion had not been obtained by the exer- 
cise of undue influence over Bishunath 
Kuar, although the compromise could not 
legally take away from her .the power of 
adoption which she possessed. He found 
that the suit was not barred by limitation. 


- Heaccordingly decreed the plaintiff's suitfor 


possession asa member ofa joint Hindu 


family over a half share in the Pipri estate. . 


This relief included consequential reliefs, 
Against this decree the defendant Bishu- 
nath Kuar and Sheo Partap Singh appeal 


Jin Appeal No. 33 of 1925, and the plaintiff 


Sheo Bahadur Singh appeals in Appeal 
No. 46 of 1925. In Appeal No. 33 (which 
wil be.considered first), the defendants 
contest tbe finding that the adoption of 
Gajraj Singh by Sarabjit Singh has not 
been proved. They contest the finding that 
the Pipri estate is joint family property, 


‘and argue thatit was the separate pro- 


. perty of Raghuraj Singh at the tinie of 


- 


his death. i td : 
Théy again assert that the suit was 


"barred by limitation and further take the 


position that in any cireumstances Thakurain 
Bishunath Kuar should be allowed to 
remain in possession of the Pipri estate 
during her lifetime under the terms of 
the compromise of the v3rd May, 1914. On 


these grounds they plead that the . suit ` 


‘should be dismissed completely. They 
further ‘take the position that, even if a 


‘decree be passed in-favour: of the plaintiff, 


certain items decreed should be excluded. 


“There. are other grounds of appeal which 
“need: not .be mentioned, as they have been 


either included in the main grounds 
stated; orabandoned. In Appeal No. 46 
of 1925, the appellant took the position tbat 
the Will of Raghuraj Singh of the 28th 
June, 1911, bad been executed while he was 
‘not of scund disposing mind, that Bans 
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Bahadur Singh had not been validly adopt- 
ed and that Thakurain Bishunath Kuar could 
not adopt any person owing to her hav- 
ing executed the compromise of the 23rd 
May, 1914. Upon these grounds it was 
pleaded that the suit should be decréed as : 
a whole. In the course of argument the 
learned Counsel for the plaintiff’ has 


‘withdrawn the grounds in question and 


agreed to their abandonment. This leaves 
Appeal No. 46 to. be considered upon the 
two remaining grounds which are to the 
effect. that certain items, which the learned 
trial Judge -refused to decree to the plaint- 
iff, should be included in the decree. ` 
Before we commence the discussion of , 
the points in dispute, we wish to placeon 
record our appreciation of the great care 
which the learned trial-Judge hàs taken 
in trying thesuit.. His judgment is a very 
elaborate judgment, covering 75 printed 
pages. He has discussed the Jaw and 
the facts exhaustively and has given 
excellent reasons for his conclusions, While 
we do notagree with him as to the exclu- 
sion’ of certain evidence, and while we do 
not invariably accept his view of thelaw, 
we are greatly impressed by his findings. : 
We first take up Appeal No. 33. The 
learned Counsel, who argued in support of 
the appeal has covered a great deal of 
ground in his opening speech óf two days 
and a half and hisreply. It would have been 
difficult for him to have put his arguments 
in a shorter time than he devoted to the 
purpose, as the evidence is intricate. We 
are considering all the points which he 
raised. It .can be taken generally, that 
any point which may appear in the grounds 
of appeal which we have not discussed, 
was- abandoned by him in argument. 
The first plea which he put before us was 
that on the evidence it was established 
thatSarabjit Singh had adopted Gajraj Singh 
before thé birth’ of Sheo Bahadur Singh. 
If this plea succeeds,.the suit must stand 
dismissed; for in those circumstances Gajraj 
Singh severed his connection with the Pipri 
estate completely. The evidence upon this 
point may.be divided into the following 
classes: : : rs 
The oral and documentary evidence which 
the learned trial Judge has admitted and 
discussed. l 
The evidence which the learned trial Judge 
has refused to diécuss on the finding that 
tke plea, which the plaintiff desired. to sup- 
port on it, had been raised too late, and 
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the evidence which the learned trial Judge 
refused to admit upon what the learned 
Counsel for the defendants asserts are in- 
sufficient reasons. : 

It is not possible to prevent a certain 


. overlapping in the consideration of this 


ry 


evidence. We shall first state the evidence 


with the views of the learned Counsel for: 


the defendants and our own opinions. Rut 


' we preface the discussion of this evidence 


with some remarks. We have already refer- 
red to theceremony of the dedication ofa 
temple by Sarabjit Singh, which we stated 
took place at the beginning of 1882. 
Sarabjit Singh was then an old man of 
nearly 75 years ofage. He had given in 
adoption to his uncle his son Bhagwant 


. Singh. His other- son Fateh Bahadur had 


died many years before. Close to his 
residence resided Bhagwant Singh with his 
twosons, Raghuraj Singh and Gajraj Singh, 
young men from 17 to 20 years ofage who 
were the only living descendants in blood 
of Sarabjit Singh. It is not contested that up 
to the time of the death of Sarabjit Singh 
his relations with Bhagwant Singh, 
(his own son although adopted by Din Singh) 
and his relations with Bhagwant Singh’s 
sons were wery cordial. On both sides 
it is suggested that there had occasionally 
been differences of opinion between Sarabjit 
Singh: and Bhagwant Singh, but it is ad- 
mitted on both sides that their relations 
were generally cordial, and that Sarabjit 
Singh viewed Raghuraj Singh and Gajraj 
Singh with feelings of great affection. Near- 
ing, as he was, the end of his life it was 
not unnatural that he should wish to dis- 
pose of the Singhpur estate in.favour of 
one or other of- Bhagwant Singh's sons; and 
there: would have been nothing unlikely if 


- hehad .desired to adopt one of them. On 


the occasion ofthe dedication ceremony a 
large number of the leading Thakurs of the 


, Rae Bareli District and other districts were 


present; and should Sarabjit Singh have 
wished to make an adoption the occasion 
would have been a suitable occasion for the 
purpose. According to the evidence in, the 
ease for the defendants the adoption took 
place at that ceremony. "The evidence for 
the defendants is as follows: : 


. [After referring to the oral evidence the 
judgment proceeds as follows :—] h 


. The learned trial Judge, who has given 


very close attention to this portion of the: 


case has formed a confident opinion that 
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the defendants’ witnesses are not to be 
believed. Nothing has been addressed .to 
us in argument to cause to give other than 
full weight to that conclusion. : 
“Before we consider the documentary evi- 
dence on this point, which the learned 
:, trial Judge has admitted in evidence, it 
is necessary to state the position which the 
plaintiff has taken up as to the succession 
of Gajraj Singh to the Singhpur estate. 
As we have already shown, Gajraj Cingh 
succeeded to the Singhpur estate upon the 
death of Sarabjit Singh. This is evidenced 
by the fact thatthe Revenue Authorities 
accepted him as the successor of the late 
Sarabjit Singh, to the extent that they. 
permitted him to engage for the revenue 
of the estate, and they accepted him as 
successor largely on the strength of the 
.&hree statements of Rani Harbans Kuar of 
Tiloi, Lal Jag Bahadur Singh taluqdar of 
Sewan and Bhagwan Bakhsh Singh, the. 
. taluqdar of Udri, all of which were to the 
effect that on the occasion of this cere- . 
mony Sarabjit Singh had told them that, 
he was making Gajraj Singh his succes- . 
sor. The statements of these thrée persons 
are admissibly in evidence, they being now. 
dead. It is further admitted, that from 
the date of the death of Sarabjit Singh, 
Gajraj Singh remained in possession of 
the Singhpur estate as proprietor, and that. 
on his death he was succeeded by Sheo 
Bahadur Singh. The exact form taken by 
the disposition, which was an oral disposi- 
tion, is not important. Thisis nota case 
where the plaintiff has to establish the 
terms ofa nuncupative Will. He has made 
little attempt to establish more than what 
was contained in the statements Exs. 5, 6 
‘and 134 of the three persons in question. 
One of the witnesses already referred to 
Ram Parsan Singh (P. W. No. 36) deposed 
that he was present at the conversation 
between Sarabjit Singh and Rani Harbans 
Kuar of Tiloi, Lal Jag Bahadur Singh of 
Sewan and Bhagwan Bakhsh Singh of: 
Udri, He said that other persons were pre- 
gent. In-regard to Rani Harbans Kuar, 
Lal Jag Bahadur . Singh and Bhagwan 
Bakhsh Singh, it is sufficient to note that. , 
the Revenue Authorities accepted their state- 
ments in deciding finally who should be 
recognised by the Crown as the proprietor 
of Singhpur, and that no objection waa’ 
taken by Gajraj Singh's father or by any 
member of the Sewa Singh and Ram . 
Bakhsh Singh branches to the succession, 
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of Gajraj Singh. Members of the latter 
family ‘applied for the post of Lam- 


bardar of the villages, but they did not 
apply for entry of their names as proprietors, 
and they brought no suit to. contest the 
claim, of Gajraj Singh. Fateh Bahadur's 
widow did attempt to carry the matter 
further. The, nature of the claim will be 
referredto later. Itwas not pressed. We 
have it, thus, that the claim of Gajraj 
Singh to succeed solely to Singhpur estate, 
unsupported as it was by any deed, was 
accepted not only by the Crown but by the 
family. The nature of the appointment 
was a peculiar one. It would serve no, 
useful purpose to endeavour to guess why 
Sarabjit Singh took the course, which. he 
is said by Rani Harbans Kuar and others 
to havetaken. It would have been desir- 
ablefor him to have executed a Will or 
a deed of gift. In any circumstances it 
would have been difficult to ascertain his 
motiveand the difficulty is enhanced by the 
-faets that Sarabjit Singh was about 75 
yearsold, and that the cocurrence took 
place more than 40 years ago. This much, 
. however, may be deduced from the 
circumstances that the position of Gajraj 
Singh as successeor to Sarabjit Singh could 
not havebeen very clearto the world in 
general, and possibly was not very clear 
even to Gajraj Singh himself. 

We nowcome to the discussion of the 
documentary evidence. In 1886 it became 
necessary for Gajraj Singh to obtain a 
succession certificate in order that he 
might institute suits on the basis of deeds 
which had been executed in favour of 
Sarabjit Singh. In Ex. 23, which is dated 
26th May, 1886, he applied for such a suc- 
cession certificate calling himself the grand- 
son and the representative of Sarabjit 
Singh. Itisto be noted that if he had 


claimed to be the adopted son of Sarabjit’ 


Singh he should not have called himself his 
grandson but his son. He was not the grand- 
son of Sarabjit Singh in Hindu Law, for his 
father Bhagwant Singh had been adopted 
by Din Singh. He was, however, grandson 
by blood. He seems to have ignored Bhag- 
want Singh's adoption. Two witnesses 
were called to support the application for 
the certificate. One was a man called 
Ataulla, who was the agent of Lal Jag 
Bahadur Singh, the talugdar of Sewan; 
the other was a man called Gur Prasad who 
was the agent of Rani Harbans Kuar of 
Yiloi.. Their statements were recorded and 
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will be found in Ex. A-1 and A-2. Each 
stated in his statement that Gajraj Singh 
had been adopted by Sarabjit Singh. The 
learned Subordinate Judge rejected these 
statements on the ground that the persons 
making them who are now deceased, had 
no special means of knowledge on the sub- 
We think that he was right to take 
that course; but even if these statements 
were admitted, they prove nothing except 
that Ataulla and Gur Prasad were under 
the impression that an adoption had taken 
place, while, as will be seen from their 
statements, their own employers had never 
said a word to the Revenue Authorities to 
the effect that any adoption had taken 
place. In Ex, A-3, dated 21st June, 1886, a 
certificate was granted without any deci- 
sion as to whether Gajraj Singh was or 
was not the adopted son of Sarabjit Singh. 


` One of the deeds in respect of which this 


succession certificate was obtained wasa 
deed against a certain Razawand Khan. 
Raziwand Khan having died, Gajraj Singh 
instituted a suit against his heirs. This 
suit was instituted in 1856 The plaint is 
Ex. A-5. In this plaint Gajraj Singh is 
described in the heading as the son of 
Sarabjit Singb, and in the first paragraph 
as the adopted son of Sarabjit Singh. It is 
to be noted that the plaint was signed not 
by Gajraj Singh but by his agent Nand 
Kishore. In Ex. A-6, the application for 
the issue of summons, Gajraj Singh’s Vakil 
describes him again as the son of Sarabjit 
Singh. The judgment is Ex. A-8. It does 
notdecide that Gajraj Singh was the adopted 
son of Sarabjit Singh. The suit ended in 
the recovery of the amount claimed, and on 
the 20th March, 1887, Gajraj Singh signed 
a receipt for the decretal amount. The 
body of the receipt is written in Urdu and 
in this Gajraj Singh describes himself as 
the son of Bhagwant Singh and the “ras 
nashin” of Sarabjit Singh. The word “ras 
nashir” literally means a person who sits 
upon a heap of grain and the derivative 
meaning is the person who succeeds to the 
possession of a heap of grain after another 
person.- The word would, therefore, mean 
“successor”, but we agree with the learned 
Oounsel for the defendants in the view that 
in Oudh the word "ras noshin" does bear 
the meaning of adopted son, though it is 
not the usual expression. 'The usual ex- 
pression is "mutabanna",i.e. he who ig 
taken on the lap. Here, however, the plaint- 
iff is not helped very much for Gajraj Singh 
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describes himself both as the son of Bhag- 
want Singh and the "ras nashin" of Sarab- 
jit Singh and the two expressions ara some- 
what in conflict. It does not of course 
follow that Gajraj Singh, who signed the 
receipt in Hindi, appreciated exactly the 
significance of his description in the body 
of receipt. The next document to which 
the defendants’ learned Counsel refers 
is the report (Ex. A-16) made by certain 
Mr. Chaghtai, who gave evidence ia the 
case as D. W. No. 9, in an inquiry 
that he was making into the dispute relat- 
ing to the removalof Raghuraj Singh from 
the management of the Singhpur estate, to 
which we have already referred. This re- 
port is dated the 13th December, 190J, and it 
gives expression to an opinion of Sheo Ba- 
hadar Singh that Raghuraj Singh belonged 
to a separate family. There is nothing, 
however, in this report which is really ad- 
missible upon the point and certainly noth- 
ing to support the case upon the point. Mr 
Chaghtai drew up a pedigree and against 
the name of Gajraj he wrote the word 
‘adopted’ but headmitted no knowledge of 
the subject. The next point which was 
taken by the learned Oounsel for the de- 
fendants was the point of inference. It is 
admitted that Bhagwant Singh was adopted 
by Din Singh. There are on the record 
two mortgage-deeds, Exs. 3 and 4, in which 
. Bhagwant Singh describes himself as the 
Bon of Sarabjit Singh and the successor of 
Din Singh. In Ex. A 30 Gajraj Singh de- 
scribes himself as the son of Bhagwant Bingh, 
and the successor of Barabjit Singh. The 
learned Oounsel argues that inasmuch as 
Bhagwant Singh, who describes himself in 
this manner, was admittedly the adopted 


‘son of Din Singh, so Gajraj Singh who de- - 
scribes himself in a similar manner must be. 


taken to have been theadopted son ofiSarabjit 
Singh but, in our opinion, the foundation is 
too slender tosupport an argument. Gajraj 
Bingh frequently described himself as the 
son of Bhagwant Singh and the heir to 
Barabjit Singh. He did this in Ex. 7 
and again in Ex. 10. This is all the 
doeumentary evidence to which we shall 
refer at this stago. 

The learned Counsel lays great stress on 
the admitted fact that, when Sarabjit Singh 
died his obsequies were performed, not 
by Bhagwant Singh, not by Raghuraj 
Singh, but by  Gajraj Singh who was 
then a boy of 17. From this he argues 
that Gajraj Singh must have been adopted 


BiSHUNATH KUNWAR v. SARO BAHADUR.SINGH: 


398 


by Sarabjit Singh. _The other side replies 
in support of the learned trial Judge’s 
views upon the subject, that the performance 
of the obsequiesis so frequently varied, 
according to the circumstances of each 
individual case, and the viéws of the 
family that the incident does not support 
any such conclusion; and we agree with this 
view. Aswe shall proceed to show later, 
on a final consideration of the whole’ ques- 
tion, the position of Gajraj Singh to Sarab- 
jit Singh was the position of an appointed 
successor, and as an appointed successor 
the family could well have considered that 
it was for him to perform the obsequies of 
his benefactor Sarabjit Singh. The ques- 
tion of the marriage of Gajraj Singh we 
shall consider later, and the question of his 
non-participation in the profits of the Pipri 
estate comes, in our opinion, more suitably 
under the question ofseparation. Now as 
against the case for adoption, apart from 
the oral evidence whieh we have already 
discussed, the main point is that when the 
Revenue Authorities were endeavouring to 
discover who was the successor to Sarabjit 
Singh at the time of his death, and were 
seeking information from the Rani of Tiloi 
and the.two talugdars as to whether it was 
not a fact that Sarabjit Singh had appoint- 
ed: Gajraj Singh as his successor, it is 
clear from the Tahsildar’s report (Ex. 9) 
that it had not entered into his head that 
Gajraj Singh had been adopted and that 
not one of these witnesses put forward the 
suggestion. Thisisnegative evidence ofa 
very strong kind, for the Rani and the 
two taluqdars were the persons in the very 
best position to know whether such an 
adoption had taken place; and we further 
find that when JankiKuar, the widow of 
Fateh Bahadur, attempted to obtain the 
estate through the Civil Court she never ` 
referred to an allegation of adoption. She 
endeavoured to institute her suit in forma 
pauperis. She put forward her case in a 
plaint (Ex. 17). In this she stated distinct- 
ly that Sarabjit Singh'seldest son had been 
adopted by Din Singh and she continued 
thatSarabjit Singh had died without making 
any adoption. She filed a pedigree (Ex. 18), 
Her case was that Gajraj Singh had suc- 
ceeded to the taluqa’ without right of any 
kind. It wasnot hercase, as far as the 
plaint can disclose it, thathe was making 
a false assertion of adoption. There was 
no judicial pronouncement in the matter 
for, as will beseen from Ex, 19, her suit 


_ which Raghuraj 


hr 
was dismissed on the 9th March, 1885, 


because she had not established her right to 
- gue in forma pauperis. 7 


The following documents were put in by 
the plaintiff to show that Gajraj Singh de- 
scribed himself during bis lifetime in a 
manner incompatible with the suggestion 


` that he was the adopted son of Sarabjit Singh. 


Exhibit.22 is a power-of-attorney executed 
by Gajraj Singh on the 8th December, 1885, 
in favour of Nand Kishore.: This was, re- 
gistered by Gajraj Singh, who was identified. 
by Raghuraj Singh. In it Gejraj Singh 
describes himself as the son of Bhagwant 
Singh and he was identified as the son of 
Bhagwant Singh by RaghurajSingh. Ram 
Dularey, a Chaubey Brahman, instituted a 
suit against Gajraj Singh in 1888. The 
plaint is Ex. 25.. In this Ram Dularey de- 


` seribed Gajraj Singh as the son of Bhag- 


want Singh., What is more important is 
that in the written statement (Ex. 26) Gajraj 
Singh describes himself as the son of Bhag- 
want Singh. Ex, 27 is à power of-attorney 
dated 12th November, 1628, executed by 
Gajraj Singh in favour of Raghunath Rai. 
In this Gajraj Singh describes himself as 
the son of Bhagwant Singh. Exhibits 29 
and 30 are two applications for execution 
of decrees made on the 2nd August and the 
3lst October, 1840, by Gajraj Singh as 
decree-holder. In each Gajraj Singh de- 
scribes himself as the son of Bhagwant 
Singh. Exhibit 33 is a power-of-attorney 
executed by Gajraj Singh on the 7th Janu- 
ary, 1891, in favour of Raghunath Rai. In 
this he describes bimself as the son of 
Bhagwant Singh.: On the 8th June, 1892, 
Gajraj Singh executed Ex. £0 a deed of 
mortgage in favour of -Raja Jagmohan 
Singh. In this he describés himaelt as the 
son of Bhagwant Singh. In the khewats of 
the recent Settlement (Exs. 40, 41, 42, 43; 44, 


` 47 and 48) Gajraj Singh is described -as the 


son of Bhagwant Singh. 

^ After the death of Gajraj Singh, Raghu- 
raj Singh in Ex, 54, while accepting the 
management of the Singhpur estate, de- 
scribed Gajraj Singh deceased as his own 
brother; and in an affidavit, which Raghuraj 
Singh made on the 10th December, 1898, 
(Ex. 55) he calls himself the uncle of Sheo 
Bahadur Singh. In Ex. 57 a statement 
Singh made, when the 
Raja of Tiloi was endeavouring to eject 
Sheo Bahadur Singh from the occupation 


. of the village of Sijni in the suit brought 
“by Bheo Bahadur Singh to ‘contest the 
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notice of ejectment issued by the Revenue 
Court, he said: 


“Bhagwant Singh begot two sons Raghu- 
raj Singh and Gajraj Singh. Gajraj Bingh's 
son is Sheo Bahadur Singh  Gajraj Singh 
got Sarabjit Singh's property. I did not 
get it. Sarabjit Singh held the village 
Bijni. He (this clearly means he and 
his successors) held it from about 100 years, 
Gujraj Singh died in 130v Fasli. His gon 
Sheo Bahadur Singh was then a minor, 
After the death of Gajraj Singh I managed 
the estate of the deceased.” 


It is to be noted that he makes no sug- 
gestion that Sarabjit Singh had adopted 


. Gajraj Singh, though he referred in cross- 


examination to the adoption of Bhagwant 
Singh. He stated there "originally Rawat 
Sarabjit Singh got this village. lt was 
given by Raja Shankar Singh. After 
Sarabjit Singh, Gajraj Singh came to possess 
the same. After Gajraj Singh it came into 
the possession of dheo Bahadur Singh. 
Bhagwant Singh became the adopted son of 
another person. He was adopted by Rawat 
Din Singh.” This latter statement makes 
the omission to state that Gajraj Singh had 
been adopted by Sarabjit Singh the more 
striking. In Ex. 61 Raghuraj Singh in 
1900 when he was disputing Sheo Banadur 
Singh’s attempt to deprive him of the 
management, referred to himself as the real 
paternal uncle of Sheo Bahadur Singh and 
legally the only person entitled to act as 
his guardian, There are other documents 
produced on behalf of the plaintiif, to show 
that other persons described Gajraj Singh 
as the son of Bagwant Ningh, but these are 
of little importance, as it is not clear that 
any of the persons making the statements 


was ina position to have had any real 


knowledge on the subject, It is, however, 
very noticeable that in Ex. 115, which is in 
the original a complete statement of the 
accounts of Sarabjit Singh for the 
Fasli year 1288, which commenced in Sep- 
tember 1880 and ended in September, 188], 
there is no mention of anything being spent 
upon the expense of an adoption ceremony, 
The account in question is contained in 
a large book which was duly proved. 
Exhibit 115 is only an abstract of that 
book. In thisare found the expenses of 
the dedication ceremony ‘which took place 
printed 
only a portion of these expenses is given, 
In the whole of the account there is no 
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referenca to any .éxpenses of .an adoption 
ceremony. ` 

We shall proceed to consider this evidence 
first, This is the evidence which the learned 
trial Judge has mainly based his finding 
upon. His conclusion upon it is that the 
defendants have failed to establish that 
Sarabjit Singh adopted Gajraj Singh. It 
-is not necessary to refer to the law as to 
adoption inthis connection. Nothing turns 
upon the proof of an omission of any 
essential ceremony. The learned Judge's 


conclusion is that upon the evidence addua-. 


ed by the defendants he is not justified 
in forming a conclusion that Sarabjit Singh 
expressed any intention to adopt Gajraj 
Singh or that he went through any cere- 
mony. His decision is to the effect that, 
using the word ‘adoption’ in the loosest 
possible sense, the evidence does not justify 
a conclusion that there was any adoption. 
He further finds that the negative evidence 
.to show that there was noadoption is very 
strong, We areofthe same opinion and 
find that upon this evidence not only did 
the defendants fail to prove an adoption 
but that the plaintiff established affirma- 
tively that no adoption took place. 

We now come tothe evidence which the 
learned trial Judge refused to discuss from 
the point of view that thé plea, which the 
plaintiff desired to support on it, had been 
raised toolate. The plea, with "which we 
are concerned here is a plea raised by the 
plaintiff to the effect that Gajraj Singh 
was married before the beginning of 1881— 
the time when he wasalleged to have been 
adopted by Sarabjit Singh. It is admitted 
that Sarabjit Singh and Gajraj Singh were 
Rawat Thakurs, and .belonged to the twice- 
born classes of Hindus. There can now be 
no question as to the accuracy of a finding 
that such a person cannot be adopted after 
his marriage, whatever may have been 
the view taken previously. A decision of 
their Lordships ofthe Judicial Committee 
in Rup Chand v. Jambu  Parshad '1) 
has settled this question finally. At page 103* 
their Lordships say :— 

“There is no longer any question that by 
the genera] Hindu Law applicable to the 
twice born classes 2 boy cannot be adopted 
after his marriage". Inthis case the plaint- 


iff had in his pleadings alleged that Gajraj 
. (1) 6 Ind. Cas. 272; 37 I. A. 93: 14 C. W. N. 545; 7 
A. L. J. 349; 12 Bom. L. R. 4 402; 11 ©. L. J. 454; 32 
A.247; 8 M. L. T. 3; 20 M. L. J. 439; (1910) M. Wi N. 
432 (P. O.). 
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Singh has succeeded to SarabjitSingh under. 


a devise created by a nuncupative Will. The 


' defendants in reply pleaded that Sarabjit 


Singh had adopted Gajraj Singh. The plaint- 
iff in his replication had denied the adoption. 
An issue was framed:. “Was Gajraj adopt- 
ed by Sarabjit and didhe cease to be 
a member `of the family of Bhagwant Singh 
since then” The defendants produced evi- 
dence. After the defendants had closed 
their evidence the plaintiffs, produced evi- 
On the 3lst October, 
1924, Bahadur Singh, one of the plaintifi's 
witnesses, produced in rebuttal, was asked 
by.the plaintiff's Counsel'"Was Gajraj mar- 
ried at the time of the dedication cere-- 
mony ?" The other side objected. They said 
that this question should not be allowed 


-as the plaintiff had not pleaded that the 
‘adoption was invalid inasmuch as Gajraj 


Singh was married before that date, The 
Court allowed evidence to be produced as 
to the date of the marriage of Gajraj Singh 
to show, that the defendants’ witnesses had 
not spoken the truth, but refused to decide 
whether evidence upon this point could be 
produced at that stage to show that adop- 
tion. of Gajraj Singh was invalid for this 
reason. A considerable amount of evidence 
was produced-on this point but the learned 
trial Judge refused to discuss it, to show 


. that the adoption was invalid on the ground 


that the plea had been taken too late. He 
considered the evidence as part of the 
general evidence on the subject of adoption. 
He based his refusal te consider the plea 
that Gajraj Singh, if proved to be a married 
man, could not have been adopted legally 
in 1881, upon a decision of their Lordships 
of the Judicial Committeein Rup Narain 
v. Gopal Devi (2). This was a decision in 
an appeal from the Punjab. 

. The suit out of which the- appeal arose 
was a suit brought against two Hindu Jadies 
for a declaration that the alienations made 
by them would not bind the plaintiffs as 
reversioners. The plaintiffs’ title depended 
on their establishing an allegation that a 
certain Wazir Singh had been adopted by 
Sultan Singh. Thetrial Court found on 
the evidence that Wazir Singh had been 
adopted by Sultan Singh. "The Ohief Court 
of the Punjab found against the adoption, 
partly upon the groundthat Wazir Bingh 


(2) 3 Ind. Cas. 382; 36 O. 780; 6 A.L. J. $67; 100 


E 58; 13 O. W. N. 920; 5 M. "T. T. 423: 11 Bom. L. 
R. 833; '19 M. L. J. 548;. 93 P. R. 1909; EN dis 


.1909; 68 P: L; R. 1910; 36 I. A. 103 Œ. Qj. 
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‘was the son ‘of Sultan Singh’s daughter 
- and could not be adopted as the ‘son 

„of Sultan Singh. After the evidence 
was’ closed it was contended in argu- 
mente before the District Judge for the 
first time that “among the regenerate tribes, 
of whom the Khatris are one, the adop- 
tion of a daughter's son is not permissible, 
and that consequently Sultan Singh's adop- 
tion of Wazir Singh could not in any case 
have been valid." The District Judge re- 


fused to accept this plea on the ground’ 


that it has been raised too ‘late. The 
Chief Court considered the plea and decid- 
edon it. Their Lordships of the Judicial 
Committee said at page 795*:— 

"It was sought to raise another point in 


connection with the adoption, that if it took - 


place in fact, it was invalid inlaw on the 
ground that under Hindu Law a daughter's 
son could not be adopted. With this point 
their Lordships think the District Judge 
dealt rightly. The generalrule of Hindu 
Lawcannot be disputed, but itmay be varied 
by family custom, and often is so varied 
in the province from which this appeal 
comes. If the legal point had been duly 
raised in proper time by the pleadings or 
issues, it would have been examined with 
. the aid of any evidence adduced on either 
side bearing upon the question. Butit was 
not so raised. It was put forward forthe 
first time at the very last stage of the 
hearing after all the evidence was closed, 
and when nothing but argument remained, 
Their Lordships think that the- District 
Judge was right in refusing to entertain 
at that stage a new question of this kind 
of which the solution must be dependent 
upon evidence.” 
Now it isto be remarked that in that 
case the plaintiffs had to establish the 
- adoption, and the defendants in their 
written statement were in a posilion to 
take the objection that, if the ceremony of 
adoption had been performed, it was never- 
theless invalid, because Wazir Singh was 
the son of the daughter of Sultan Singh, 
Had this point been raised the plaintiffs 
would have been in a position to produce 
evidence to prove that amongst the Khatris 
‘of their clan in the Punjab such an adop- 
tion, was permitted by Customary.Law, Here 
. it .was not the plaintiff who asserted 
adoption but the defendant. The defendant 


, had to prove an adoption which the plaintiff. 





denied. The adoption had to'be a valid 
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adoption in law. The question of the date 
ofthe marriage of Gajraj Singh was no 
new question between the parties, for when 
we come to the third portion of the evi- 
dence it will be seen that, when Sheo ' 
Bahadur Singh and Thakurain Bishunath 
Kuar were adducing evidence to establish. 
which of the twoof them was entitled to 
represent the deceased  Raghuraj Singh 


-in the previous civil proceedings, evidence 


was produced on the part of Thakurain 
Bishunath Kuar to prove that Gajraj Singh 
was married after the beginning of 1881, 
and evidence was produced on behalf of 
Sheo Bahadur Singh to prove that Gajraj 
Singh was married before 1881, The only 
point which we have to consider furtherin 
this connection is whether by proceeding 


“to deal with this plea on facts and law we 


are orare not prejudicing the defendants 
by denying them an opportunity of produc- 
ing rebutting evidence. They would have 
no right to produce rebutting evidence as. 
to the actual date of marriage, for they 
themselves have produced evidence to 
prove that Gajraj Singh was married after 
1881, and this evidence has heen considered 
and disbelieved by the learned trial. Judge, 
It was in rebuttal of this evidence that the 
plaintiff produced the evidence which the 
learned trial Judge has admitted and 
believed (though upon another point) to 
the effect that Gajraj Singh was married 
before 1881. The question remains whether 
the defendants would not be prejudiced by 
refusal of an opportunity to produce rebut- 
ting evidence to show that by custom a 
married man could have been: validly 
adopted by Sarabjit Singh There is, how- 
ever, no question of prejudice here for the 
learned Counsel for the defendants has, 
after consulting hisclients, stated that his 
clients donot suggest that there is any 
custom in the family which abrogates the 
Hindu Law upon the point, In the absence 
of any suggestion that there is à custom 
varying the Hindu Law,the decision is 
easy, as under the authority which we have 
quoted it is clear that if Gajraj Singh is 
proved to have been married before 1881 he : 
could not "have been legally adopted as 
suggested by the defendants in that year. 
We have now to decide on the facts when 
Gajraj Singh was married. 
E 

In addition to ih evidence as to the 
date of marriage of Gajraj Singh there is 
other evidencë from which the date of 
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marriage can be inferred. Rani Subhratan 
Kuar, whose evidence has been considered 
in another connection, deposed that about 
1877 or 1878 she was taken as a little child 
to Panhauna as a wedding guest at the 
Second marriage of Raghuraj Singh and 
that she knew that Gajraj Singh was then 
a married man, because she met in the 
zanana Gajraj Singh's wife. There is no 
doubt as to the fact the Raghuraj Singh 
was married for the second time about that 
period. This will be seen from the family 
accounts Ex. 113. This lady was cross- 
examined in a manner to which we take 
exception. The object of the cross exami- 
nation almost appears to have been to 
put herina temper by asking hera ques- 
tion to which she would naturally object 
in the hope that she would refuse to give 
any particulars on any subject after her 
temper had been upset. Itis a well-known 
fact that ladies of her position strongly 
object to be asked questions by strangers 
about their husbands, The cross-examin- 
ing Counsel ata very early period put her 
this question: How old her husband was 
at the date of her marriage? Harmless as 
this question may sound to those who are 
not acquainted with the habitsof Thakur 
ladies of Oudh, the question is one which 
they would greatly resent. Itis noticeable 
that, after she was asked this question, 
she refused, as far as possible, to give any 
information on any subject. But we do not 
consider that this fact detracts from the 
value of her evidence. The learned trial 
Judge was of opinion that her ‘evidence as 
to their being or not being an adoption was 
of little value. We agree with bim there. 
He did not consider the value of her evi- 
dence in respect of her having. met the 
wife of Gajraj Singh. We consider that 
her evidence on this point is valuable. 
Though she was only atthe time a child 
of Yor 10 she could well remember the 
presence in the zanana of another girl (as 
Gajraj Singh's wife would have been at 
the time) and who the other girl was. She 
says that she saw  Gajraj Singh's wife 
againat the dedication ceremony, and would 
be more likely to remember ifshe saw her 
twice. 


This is the evidence upon the subject. 
Where the witnesses are so diametrically 
in opposition, as they are here, the opin- 
ion of the trial Judge, who heard the wit- 
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nesses, is of exceptional value. Tus learn- 
ed trial Judge, although” he refused to 
allow the plaintiff to take the plea that 
Gajraj Singh could not have been validly 
adopted because he was married before the 
date of the alleged adoption, nevertheless 
considered the evidence to which we have 
adverted and arrived uponit at the finding 
that Gajraj Singh had been married 
before 1881. He considered that this 
fact showed that it was improbable 
that he could have been adopted. The 
value of the finding is, because it shows 
that he believed the witnesses for the 
plaintiff and did not believe the wit- 
nesses for the defendants on the above 
point. We believe the witnesses for the 
plaintiff and do not believe the witnesses 
for the defendants on this point. We have 
to add one remark here.- Although it is 
not impossible, it was most unlikely that 
the marriage of Gajraj Singh would have 
been postponed until he had arrived at an 
age of nearly 18. | 

We have finally to consider on the ques- 
tion of theadoption certain evidence which 
the trial Judge refused to admit upon 
what the learned Counsel for the defend- 
ants asserts are insufficient reasons. This 
is the evidence which was given upon the 
counter applications of Bishunath Kuarand . 
Sheo BahadurSingh to conduct the litiga- 
tion ‘in the place of Raghuraj Singh after 
his death. We have already referred to the 
incident. Certain ofthe witnesses who made 
tha statements in question have since died. 
Both parties now wish that the evidence of 
those witnesses, which has beer printed 
in an Appendix who are dead ‘the evidence 
then recorded of witnesses who have been 
called in the present trial has been admit- 
ted in corroboration of their present state- 
ments) should be admitted under s. 33 of 
Act I of 1872 as it was given in a judi- 
cial proceeding between the plaintiff and 
the defendant Thakurain Bishunath Kuar, 
There ‘was an opportunity to cross-examine, 
and the question of adoption was in issue 
in those proceedings. The learned trial 
Judge refused to admit this evidence on 
the ground that, although it could be ad- 
mitted as between the plaintiff and Thaku- 
rain Bishunath Kuar, it could not be ad- 
mitted as between the plaintiff and Bang 
Bahadur Singh, and he took the view that 
it would complicate the case exceedingly if 
the evidence was admitted in favour of the 
plaintiff as against Thakuráin Bishunath 
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“Kuar only, or. in favour: of Thakurain 
‘Bishunath Kuar only as against the plaint- 
iff. Both sides produced this evidence, and 
both sides now wish that this evidence 
“should be admitted. In view of the consent 
of the parties asto the admission of this 
documentary evidence we have examined 
it but we do not consider that it adds mate- 
rially to the evidence which we have already 
discussed. ` ae i 
© * tox * = 
There isone more piece of evidence which 
the learned trial Judge refused to admit, 
that is the statement of Mr, Baillie, after- 
wards Sir Duncan Baillie, recorded in the 
same proceedings (Ex. A-154). Sir Duncan 
. Baillie is -proved to have been dead before 
the institution of the suit under appeal. 
He was Deputy Commissioner of the Rae 
Bareli District: between 1892 and 1895. 
He knew Raghuraj Singh well. His state- 
ment was to the effect that as far as he knew 


the estate of Raghuraj Singh was separate . 


from that of Sheo Bahadur Singh. He 
addéd that the inquiries that he had made 
were with regard to the settlement of the 


Rae Bareli District, which he had conduct- ' 


ed, and that whether the family was joint 
or separate or what were the family ar- 
rangements did not concern the settlement. 
Under cross-examination "he made this 
statement “Now that you mention to me, 
. it comes ,to my recollection now that there 
was some sort of adoption. I have no de- 
finite recollection and I would not have 
thought ofit unless the question on the 
. eross-examination had been put to me." 
This statement ie, of course, of no value to 
prove whether an adoption had or had not 
"taken place, but the words used by Sir 
Dunean Baillieappear to us to give the key 
: to much that has since transpired. 

Our finding upon the whole question is, 
"agreeing with the conclusion of fact arriv- 
- ed at by the learned trial Judge, that Sarab- 

jit Singh did not adopt Gajraj Singh and 
that there was no intention upon “his part 
“to perform anything ofa nature that could 
. be understood as adoption under.the Hindu 
“Law, We have already found that Gajraj 
." Bingh, was married before 1881. He thus 
:"eould not have. been legally adopted by 
Sarabjit Singh. We cannot arrive ata 
- finding as to whether the fact that Gaj- 
raj Singh was married before 1881, did or 
- - did not affect the mind of Sarabjit Singh, 
- ft would begoingtoo far to suggest that 
- Barabjit Singh had accurate idea as to the 
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law which prohibits a married man being ’ 


takenin legal adoption either in the dattaka 
form or any other form by a member of the 
twice-born castes, But it is clear to us that 
Sarabjit Singh, while not adopting Gajraj 
Singh, did in a somewhat unusual manner 
make him his heir to the Sipghpur pro- 
perty under a disposition which can be 
reasonably termed anuncupative Will. 
This unusual act could have easily been 
construed by people who had no real know- 
ledge as tothe circumstances in which thé 
appointment was made as, what Sir Duncan 
Baillie has described, “some sort of adop- 


tion" and this fact explains tous much of | 


the conflict of evidence upon the point. 
Most of the evidence adduced bythe defend- 
ants is deliberately false. Butthe residue 
represents,in our opinion, the mistaken 


-impression of persons who -had no real 


knowledge of the subject and who may 
have honestly believed that there was “some 
sort of adoption.” : 

This coneludes our findings upon the first 
pleataken by the learned Counsel for the 
defendants. 

The next plea which we have to consider 
is the plea that the Pipri property was not 
joint family property, and that it was the 


. separate property of Raghuraj Singh at the 


time of his death. 

We are now in a position to clear up one 
preliminary point on our finding that no. 
adoption took place. We have to consider 
who were alive in the family of Bhagwant 
Singh at the timeof the death of Sarabjit 
Singh. On the evidence it is clear that. 
BhagwantSingh wasaliveand that Raghuraj 
Singh and Gajraj Singh were then alive, 
We now have to consider whether: Sheo 


Bahadur Singh was then alive. Upon the 


question of the date of birth of Sheo Baha- . 


dur Singh we havethe following evidence, 
to which reference has already been made 
in another connection. In A-49, the appli- 
cation for mutation made by Sheoraj Kuar, 
“the mother of Sheo Babadur Singh asking 
that the name of Sheo Bahadur Singh,should 
beinserted in the place of Gajraj Singh 
deceased, it was stated that at the time of 
the date of the application, l7th Ootober, 
1892, Sheo Bahadur Singh was 10 years old. 


In A-19, dated I8th December, 1900, Sheo | 


Bahadur Singh isstated to be 18 years and 
3 months old at the time of making the 
application. In Á-10 filed by Thakurain 
Sheoraj Kuar-on the 22nd December, 1900, 


_Sheo Bahadur Singh is stated to have 
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attained the age of about 19 years, and a 
Doetor's opinion is stated to have been filed 
in support of it. Itis true that in Ex. 61 
filed ‘on the 10th December, 1900, Raghuraj 
Singh'stated that Sheo Bahadur Singh:had 
been born on the 11th September, 1886, but 
it must be remembered that atthat time it 
was to the interest of Raghuraj Singh, who, 


was opposing the application to remove him ` 


from the.management of the Singhpur 
estate, to show that Sheo Bahadur had not 
attained majority, and it is to be noted that 
in A21, the release executed by Sheo 


Bahadur Singh in favour of Raghuraj Singh,. 


Sheo Bahadur Singh declared that he-was 10 
years old in 1892. There is considerable 
oral evidence on the point, but this. docu- 
mentary evidence alone is sufficient 
„to justify the conclusion of the learned trial 
Judge, which we accept,to theeffect that 
Sheo Bahadur Singh was born some time 
in 1882, that isto say, that he was born 
before the death . of Sarabjit Singh which 
took place as has already been fouud on 
the 27th June, 1883, and that he was born 
thus before the death of Bhagwant Singh 
who survived Sarabjit Singh. f 

Thus in addition to Bhagwant Singh 
and his two sons Raghuraj Singh, and 
Gajraj Singh there was alive on the date of 
ihe death of Sarabjit Singh Sheo Bahadur 
Singh .the present plaintiff the son of 
Gijraj Singh. It is established oa behalf of 
the plaintiff, and not denied by the defend- 
ants, that Bhagwant Singh and his descend- 
ants originally formed a joint Hindu family, 
and itis not suggested by the defendants 
that any separation took place until the 
death of Sarabjit Singh. The defendants 
suggest (they have claimed the right to 
fix no exact date) that the Court should 
decide in the first place whether Gajraj 
Singh did not separate from his family from’ 
‘the date when he took possession of the 
Singhpur estate on the death of Sarabjit 
Singh, The circumstance, that he as a 
member of-a joint Hindu family, had 
become entitled to.self-acquired property 
would afford no necessary reason for a 
‘desire to separate.- But, as the learned 
trial Judge has-pointed out, even if "he had 
. desired to separate from the family hia 
separation would not have involved the 
separation from the family of Sheo Baha ur 
Singh. The evidence upon the question 
of separation, in sofar as it cam be dis- 
. -elosed in accounts of income, has been 
rendered the more difficult as & basisfor 
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a conclusion as-to separation owing to th? 


.faets that the estate of Singhpur admittedly 


passed to Gajraj Singh as his self-acquired 
property in circumstances which would not 


-necessarily lead to the conclusion that while 
acquiring that property he wished. to sepa- 


rate from the’ joint’ family, and that the 
Pipri estate was greatly indebted owing 
to the extravagance of Bhagwant Singh. 
The circumstance that Raghuraj Singh 
and Gajraj Singh remained upon the most 
amicable terms, as is clearly proved by 
the evidence, up tothe time of the death 
of Gajraj Singh, and that amicable relations 
existed between Raghuraj Singh and Sheo 
Bahadur Singh up till the time when Sheo 
Bahadur Singh removed the management 
of the Bingbpur estate from his uncle, has 
rendered decision even more difficult, 
After the management of the Singhpur 
estate passed out of the hands of Raghuraj 
‘Singh, the relationship between Raghuraj 
Singh and SheoBahadurSingh was anything 
but friendly. 

The learned trial Judge has found upon 
the evidence in favour of.certain conclu- 
sions as to the-relationships between Gajraj 
Singh and Sheo Bahadur Singh on the one 
side and Raghuraj Singh on theother. His 
conclusions to this effect are accepted by 
both sides. These are his conclusions:— 

(1) Gajraj Singh and Sarabjit Singh lived 
in the house in Purwa Bhawan Singh. 
Raghuraj Singh lived in the house in Purwa 
Singh. 

(2) The two families 
arrangements for food. 

(3) The two families had separate cattle, 
horses; carriages, etc. uL 

(4) The two families had separate ser- 
vants and agents. : 

(5) The families were considered distinct 
by the Rawat Thakurs. ` 

(6) The families issued independently 
invitations to the Rawat Thakurs. or 

(7) Ceremonies in connection with the 
family of Gajraj Singh were performed 
in the house where they resided. 
. (8) Ceremoniesin connection 
family of Raghuraj Singh were 
in the house where they resided. 

(9) Gajraj Singh, and- after him Sheo 
Bahadur Singh, treated the Singhpur estate 
as his exclusive property. 

(10) Raghuraj - Singh, 


had separate 


with the 
performed 


when making 


transfers in tbe Pipri estate, described 
himself as the owner of the Pipri 


estate, 
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(11) Raghuraj Singh conducted a busi- 
ness in buying and selling horses and 
elephants, and to a certain extentin money 
Jending. : 

(12) The two families performed religious 
ceremony separately. : 

(13) Necessities of life were purchased 
geparately. 

We have only to state in regard to 
the above points that there is nothing 
in any of these circumstances which, 
taken either singly or cumulatively, would 
show that there had been a separa- 
tionin what was originally a joint Hindu 
family. The Singhpur estate as the self- 
aequired property of Gajraj Singh would 
naturally be managed independently, and 
its profits would go to Gajraj Singh alone 
and after his death to Sheo Bahadur Singh. 
Raghuraj Singh as managing member of 
a joint Hindu family could well make 
alienations in his own name, and carry on 
business in buying and selling horses, etc. 

There are, however, some further points. 
The accounts of the two estates were 
ordinarily kept separately. This fact goes 
for very little for the accounts of the 
Singhpur estate, as  selfacquired pro- 
perty, would be kept separately, and 
the accounts of the Pipri estate would 
be kept separatelyfrom those of Singhpur 
ordinarily, whether the Pipri estate was the 
joint property of the whole family or the 
separate property of Raghuraj Singh. In- 
come and collection followed tbe accounts, 
and the cultivation of sir would also be 
condueted in the manner, that the sir of 
theSinghpurestate would be cultivated 
by Gajraj Singh and after him Sheo 
Bahadur Singh and the cultivation of the sir 
in the Pipri estate would be cultivated by 
Raghuraj Singh, whether Raghuraj Singh was 
the separate owner ofthe Pipri estateor man- 
aging member of a jointHindu family. The 
learned trial Judge has, in our opinion, 
taken a correct view when he finds that 
accepting all these facts it was neces- 
sary to establish something more to 
show that separation had actually taken 
place. 


The law upon ‘the subject is based upon 
many original texts. It has been con- 
sidered in several authoritative decisions, It 
was cummarised by one of the members 
of this Bench in Sheo Dayal v. Lalta 
Prasad (8). The principles: which have 


(3) 58 Ind, Oas, 608; 23 O. 0, 184; 7 O. L. J. 565. 
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the most direct bearing upon the case 
under eonsideration are those laid down 
in the following decisions of -their 
Lordships of the Judicial Committee. 
Rewun Persad v, Radha Beeby (4) decided 
in 1846, Appovier v. Rama Subba Aiyan (5) 
decided in: 1866, Suraj Narain v. Iqbal 
Narain (6) decided in 1912 and Girja Bai 
v. Sadashiv Dhundiraj (7) decided in 1916. 


The first decision affirms the proposition 
that a separation can be effected by an 
instrument provided the instrument sup- 
ports unequivocally theintention to sepa- 
rate. In the second decision it is laid down 
at pages 89 to 90*:— 

"According to the true notion of an un- 
divided family in Hindu Law, no individual 
member of that family, whilst it remains: 
undivided, can predicate of the joint and 
undivided property, that he, that 
particular member, has.a certain definite 
share. No individual member of an un- 
divided family could goto the place of 
the receipt of rent, and claim to take 
from the collector or receiverof the rents, 
a certain definite share. The proceeds of 
undivided property. must be brought 
according to the theory of an undivided 
family, to the common chest or purse, 
and then dealt with according to the 
modes of enjoyment by the members of 
an undivided: family, But when the 
members of an undivided family agree . 
among themselves with regard to particular 
property, that it shall thenceforth be the 
subject of ownership in certain defined 
shares, then the character of undivided 
property and joint enjoyment is taken 
away from the subject matter so agreed to 
be dealt with; and in the es'ate each mem- 
ber has thenceforth a definite and certain 
share, which he may claim the right to 
receive and to enjoy in severalty, although 
the property itself has not been actually 
severed and divided." 

In the third decision their Lordships at 

(4) 4 M. I. A.137; 7 W. R. P. C. 35; 1 Suth. P. C. J. 
172; 1 Sar. P. CO. J. 327; 18 E. R. 651. 

(5) 11 M. I. A. 75; 2 Sar. PAG. J. 218; 8 W. R. P. C. 1; 
1 Suth. P. O. J. 657: 20 E. R. 30. 

(6) 18 Ind.” Cas. 30; 40 I. A. 40: 13 M. L. T. 194; 17 
O. W. N. 333; 11 A. L. J. 172; (1913) M. W. N. 183: 17 


. O. L. J. 288; 24 M. L. J. 345; 35 A. 80; 15 Bom. L. R. 


456; 16 0 C. 129 (P. O.). 

(7) 37 Ind. Cas. 321; 43 I. A. 151; 20 O. W. N. 1085; 
14 A. L.J. £22; 20 M.L. T.78; 12 N. L. R 112: 
(1916) 2M. W.N. 65; 18 Bom. L.R. 621; 4 L W. 
iu = C.L. J.207; 31M. L.J. 455; 43 O. 1031 

. Q). 
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page 45* refer to the two previous decisions 
and say: 

"The principle applicable to cases of 
Beparation from the joint undivided family 
has been clearly enunciated by this Board in 
Rewun Persad v. Radha Beeby (4) and the 
well known case of Appovier v. Rama Subba 
Aiyan (5. What may amount to a separa- 
tion or what conduct on the part of some of 
the members may lead to disruption of the 
joint undivided family and convert a joint 
into a tenancy.in common must 
depend on the facts of each case. A defi- 
nite and unambiguous indication by one 
member of intention to separate himself 
and to enjoy his share in severalty may 
amount to separation. But to have that 
effect the intention must be unequivocal and 
clearly expressed.” 

In the fourth decision at page 1627 after 
referring to the decision in Appovier's case 
(5) their Lordships added: — 

"Some ofthe Courts ia India have sup- 
posed Lord Westbury's expressions to im- 
ply that the severance of statuscan take 
place only by agreement, Their  Lord- 


ships have no doubt that this isa mistaken’ 


view. The Board. there was dealing with 
a casein which division of right had 
already taken place, as evidenced by the 
‘deed of division’. The right which each 
individual member hadin this joint pro- 
perty did not spring from the deed or 
the agreement of the parties to which it 
gave ‘expression; the agreement only recog- 
nised existing rights in each individual 
member which he was entitled to assert at 
any time he liked. 

“The intention to separate may be evinc- 
edin different ways, either by explicit 
declaration or by conduct. Ifit is an in- 
ference derivable from conduct, it will be 
for the Court to determine whether it was 
unequivocal and explicit. In Joy Narain 
Griv. Grish Chunder Myti (8) their Lord- 
ships regarded the conduct of one of the 
twocosharers who constituted the joint 
family ‘when he left the joint residence 
and withdrew himself from commensality 
as indicating a fixed determination hence- 
forward to live separately from his cousin’, 
and treated ‘the fact of his borrowing money 
for his maintenance, as well as making 
a Will, as indicating, at all events, that he 


(8) 51. A. 298; 4 O. 434; 3 Sar. a J. 871; 3 Ind. 


Jur. 81; 2 Ind, Dec. (N. 8.) 276 (P, C 
"*Page of 40 I. A.—(Ed. 
tPage of 4 M.I, À.—[Ed.] 
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himself considered thai a separation had 
taken place. The conclusion was based on 
the inferenee of intention derivable from 
the acts and declarations of ths member 
who if was alleged had separated himeelf, 
and not from the conduct or attitude of 
any other party. 

“As early as 1867, shortly after the judg- 
ment of the Judicial Committee in 
Appovier's case (5) Kemp, J , one of the most 
eminent Judges of the Calcutta High 
Court, sitting with Golver, J., in Vato 
Koer v. Rowshun Singh (9), a case governed 
by the Law of Mitakshara, expressed 
himself thus on this question of separa- 
tion: ‘Taking then the admitted facts of 
the case before us, we find that Sohun did 
publicly and unequivocally by petition pre- 
sented in Oourt declare his intention to 
become from that date divided in estate. 
Such an intention amounts toa valid 
separation, though not immediately per- 
fected by an actual partition of the estate 
by metes and bounds. The acts and dec- 
larations of Sohun Singh, showing an un- 
mistakeable intention to hold and enjoy his 
own estate separately, and to renounce all 
rights upon the shares of his co-parceners, 
constitute,in our judgment, a complete 
severance or partition.” With that view 
of the law their Lordships entirely concur.” 

These are the principles. Weshall now 
proceed to examine the - evidence placed 
before us by the learned Counsel for the 
plaintiff and consider itin the light of the 
evidence placed before us by the learned 
Counsel for the defendants and their res- 
pective criticisms upon the evidence adduc- 
ed against each. i 


The first portion of the evidence, which 
has been placed before us by the learned 
Counsel for the defendants to substantiate 
the allegation that there has been separa- 
tion, is evidence which, he suggests, shows 
that Gajraj Singh separated from his 
brother .Raghuraj Singh after the death 
of Sarabjit Singh. He directed our atien- 
tion again to Ex. 23, the application for 
a succession certificate made by Gajraj 
Singh, to collect debts due to the deceased 
the accompanyirg 
depositions Exs, A-1, A-2 and A-3. This evi- 
dence, however, does not help him. The 
circumstance that Gajraj Singh applied 
fora a succession certificate to collect debts 
due toSarabjit Singh establishes nothing 


(9) 8 W. R. 82, 
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more than the fact already found that 
Gajraj Singh succeeded to the Singhpur 
estate on the death of Sarabjit Singh and 
took it as his 
in ne way shows that'he separated from his 
family in respectof the Pipri estate. The 
circumstance that he brought a suit against 
Allahdad Khan and others in respect of a 
debt due to Sarabjit Singh as evi- 
~ denced in Exe. A-5, A-6, A-7, A-8 and A-9, 
again shows no more than that he had 
‘acquired the rights of Sarabjit Singh in 
respect ofthis debt as a portion of his 
‘gelf-acquired property included in the 
Singhpur “estate. In A-30 the mortgage- 
deed of 15th June, 1889, Gajraj Singh mort- 
gaged a moiety of the village of Phula, but 
as a moietyof the village of Phula was a 
portion of the Singhpur estate that incident 
carries the case no further. . Here again he 
was transferring a portion of his self-acquir- 
ed property. 

The next portion of the evidence to ial 
the learned Counsel for the defendants has 
referred usis in respect of the action taken 
by Raghuraj Singh. In Ex: 21, a mortgage- 
deed, dated 6th February, 1885, Raghuraj 
Singh mortgaged the villageof Pipri Ahmad- 
abad, a portion of the Pipri estate, and the 


remaining moiety of the village of Phula. 


which formed a portion ofthe Pipri estate 
to Rani Harbans Kuar and described the 
property in question ds his own. Now, it is to 
be noted that the consideration for this deed 
was devoted to the payment of debts, one of 
which willbe found in Ex. 3 a mortgage of 
ihe l4th February, 1878, incurred by Bhag- 
want Singh, that is to say this mortgage 
was executed to payoff debts of the joint 
family and as such could well have been 
executed. by the managing member of a 
joint Hindufamily. In Ex. 49, a mortgage- 
deed, dated the 5th April, 1892, Raghuraj 
Singh again mortgaged a moiety share in 
the village of Phula which wasa portion of 
the Pipri estate to RajaIndar Bikram Singh, 
taluqdar of Itaunja but this mortgage was 
executed in order to pay off the balance 
due on the previous mortgages and again 
could as well have been executed by the 
managing member of the joint Hindu 
family, which held the Pipri estate as by 
the separate owner of the Pipri estate. 
When Bhagwant Singh died, Kaghuraj 


Singh's name was recorded in the revenue. 


papers in place of Bhagwant Singh both as 
‘proprietor and Lambardar of the Pipri 
estate. This is evidenced by Ex, 12, Ex, 13, 
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Bx. 14, Ex. 15 and Ex. A:32. But there -is 
nothing in the entries to show whether his 
name was recorded as managing member of 
a joint Hindu family owning the Pipri estate 
or as the separate owner of the estate. 

It- is proved from the accounts.of thé 
estate that Raghuraj Singh carried on a 
fairly extensive business in buying and eell- 
He also specu- 
luted in the results oflaw suits as will be 
seen from Exs. A-54, A-57, A-58, A- 60, A-61, 
A 62, A-63, A 64, A-65 and A-66, which in- 
clude the deed of transfer of title to the pro- 
perties in one suit, and certain extracts 


` from ihe proceedings i in it which go toshow 


that Raghuraj Singh was actively engaged 
in the litigation. 

There is a second suit in which he pur- 
chased interests as.is evidenced by À-55 and 
A-56, Their suit was decided bytheir Lord- 
ships of the Judicial Committee on the 
27th November, 1913. Their decision will 
be found in Kali Bakhsh Singh v. Ram 
Gopal Singh (10). But there is nothing 
in these transactions’ from which it can 
be inferred that Raghuraj Singh had 
separated. They are all transactions in 
which the managing "member of the joint 
Hindu family owning the Pipri estate could 
have engaged for the benefit of the family. 
There is nothing in this evidence to show 
that Raghuraj Singh was not employing as 
capital, both in his businessin buying and 
selling -horses and elephants and in his 
businsssas speculator in litigation, funds 
which were owned by a joint Hindu family.. 


The evidenceis negative, and carries the - 


case no further. 
. Itis further pointed out to us that Raghu- 
raj Singh executed a Will (Ex. A 69) on 


the 28th June, 1911, in which he describes. 


the Pipriestate as his property. But the 
circumstance that a man makes a Will de- 
seribing.an estate as his property does not 
afford evidence, either thatitis his separate 
property, or that he intends to separate 
from the joint Hindu family of which he is 
amember. Attempts by persons belonging 
to joint Hindu family to devise joint family 
property by testamentary dispositions are 
common, and the mere circumstance that 
such adisposition is made cannot be held 
to afford any evidence of separation, or an 


` (10) 21 Ind. can, 985; 16 O. 0. 878; 18 O. W. N. 282; 
(1914) M. W. N. 112; 12 A..L. J. 115; 15 M. L. T. 130; 
19 C. L. J. 172; 1 O. L. J. 67; 26 M. Ta. J. 121; 16 Bom, 
L. R. 147; 36 A. 81; 41 L A23 (P. O.). 


E 


[104 I, C. 1927] 
intention to separate, . As evidence of con- 
duet it is indefinite. > 

The next evidence which the learned 

` Counsel for the defendants has laid before 
us is evidence which he suggests shows that 
Sheo Bahadur Singh and Raghuraj Singh 
definitely sepirated in the year 1901. We 
have already discussed much of this evi- 
dence in conneetion with the question of 
adoption. We need notstate again the circum- 


stances ofthe dispute in which Raghuraj 


Singh and Sheo Bahadur Singh became in- 
volved when Sheo Bahadur Singh attained 
the age of 18. The references are given 
again forconvenience. Theyare Ex. A-15, 
Ex. A-10, Ex. A-11, Ex. A-12, Ex. A.13, 


Ex. A-14, Ex. A-16, Ex. A 20 and Ex. A-24; 


16 will be remembered that these exhibits 
relate to the application made on. behalf of 
Sheo Bahadur Singh for the removal of 
Raghuraj Singh from the management of 


the Singhpur estate and the transfer of the.. 


management to Sheo Bahadur Singh him- 
self. The dispute wes terminated by an 
amicable agreement which resulted in the 
- removal of Raghuraj Singh from the man- 
agement and the transfer of the manage- 
. ment over theSinghpur estate and the trans- 
fer of certain property toSheo BahadurSingh, 
Raghuraj Singh being given & complete 
acquittance. There are certain documents, 
however, to be added to the documents. to 
which reference has already been made. 
These are an order dated 14th December, 1900, 
(Ex, A-17) of Mr, Reynolds, the Deputy 
Commissioner of Rae Bareli, another order 
: dated 22nd December, 1900, (Ex. A-18) also 
by Mr, Reynolds, a report of Mr, Chughtai, 
Deputy Colléctor dated 25th January, 1901, 
(Ex. A-21), and two lists (Exe. A-22 and A-23), 


Reference should further be made to the evi-- 


ence of Mr. Chughtai who was called as a 
witness, D. W. No. 9, inthe present ease and 
to his former statement (Ex. A-153) in the 
dispute in whieh Bishunath Kuar and Sheo 
Bahadur Singh were seeking.to be sub- 
_ stituted to carry on the litigation for Raghu- 
` raj Singh. j s 

Our findings upon this evidence are as 
follows. - In this dispute the parties were 
not concerned with the Pipri estate. . They 
were concerned solely with the\Singhpur 
estate which, as has been already found, 
“had become the self-acquired property. of 
Gajraj Singh under the oral’ disposition 
made by Sarabjit Singh, and which had 
passed on the death of Gajraj Singh to Sheo 
. Bahadur Singh. The object of Sheo Baha- 
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dur Singh was to take away the manage- 
ment of this self-acquired property from 
Raghuraj Singh and to obtain it himself, 
and ia that he succeeded. - We have been 
pressed by the learned Counsel for the de- 

, fendants to ey from the fact that in A-£0 
certain moveable property was assinged 
Sheo Bahadur Singh and that a hanes HS 
Oapperganj in Rae Bareli was assigned to 
Sheo Bahadur Singh and 2 house in Baillie- 
ganj in Rae Bareli was assigned to Raghu- 
raj Singh the inference that this division 
coupled with the separation of the landed 
properties detailed in Exs. A-22 and A-93 
amounted to a separation of the members of 
a joint Hindu family, even if no prior se- 
paration -had taken place. But we. are un- 
able to construe the document in the man- 
ner in which he would have us construe it. 
To us Ex. A-:0 shows nothing more than 
that the Singhpur estate was defined and 
made over to the management of Sheo 
BahadurSingh and that it was intended 
that the Pipri estate was to remian under 
the management of Raghuraj Singh: The 
moveable property which was handed 
over to Raghuraj Singh we consider upon 
construing Ex. A-20 to have been the 
moveable property which appertained to 
ihe Singhpur estate and all that. we un- 
derstand to be signified by the division of 

.the houses is that the Capperganj house 

- appertained to the Singhpur estate, and 
that the Baillieganj house was left with 
Raghuraj Singh. We donot consider that 
Ex. A-16, Ex. A-17 and. Ex. A-18 can be 
admitted to prove anything relating to the 
separation. They convey the impressions of 
Mr. Chughtai and Mr. Reynolds, but those 
impressions are matters of opinion and can 
afford no evidence as to jointness or separa 
tion. Mr.. Chughtai in his evidence in the 
present suit has explained hig impressions, 
When he reported that Sheo Bahadur Singh 
thought that he belonged to a separate 
family, he could not say whether this was 
the result of his inquiry from thestatement 
of Raghuraj Singh himself. He explained 
frankly that when Sheo Bahadur Singh was 
suggesting to him that he belonged to a 
separate family, the object of Sheo Bahadur 
Singh in making the statement was only 
to obtain the managemeni of the Binghpur: 
‘estate. Mr. Chughtai's views as to the se- 
;paration of the two estates would equally be 
compatible with the theory that the Bingh- 
pur estate was theself-acquired property of 
Sheó Bahadur Singh's father, and that. the 
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Pipri estate was held by a joint Hindu 
family of which Raghuraj Singa was the 
managing member, as with the theory 
that Sheo Siagh was the separate owner 
of the Singhpur estate, and Righuraj 
Singh the separate owner of the Pipri 
estate. Apart from that, the evidence 
of Mr. Chughtai is nothing moro than 
evidence of opinionand, even at that, it is 
not based on anything approaching to 
knowledge of the prior history of the mem- 
bara of the family. The general evidence 
a3 t» separation contained in the statements 
of witnesses, either in the prior proceedings 
or the presant proceedings, is almost en- 
tirely the evidence of opinion, and of opin- 
ions of peraons who were not in a. position , 
to have any accurate kaowledge as to the 
true facts. There are the previous state- 
ments of Binda Singh (Ex. A-124), Bhagwan 
Bakhsh (Ex. A-125), Baijnath (Ex. A-127), 
Daljit Singh (Ex, A-128 , Ramdat 
(Ex. A-130), Jagmohan Singh (Ex. A-131), 
Sahab Din (Es. A132, Ram Dotan 
(Ez. A-134), Jadunath Singh (Ex. A-135), 
Raghunath Singh (Ex. A-137), Bishu- 
nath Singh (Ex. A-139), Nand Kishore 
(Ex. A-144), Suraj Bali (Ex. A-145), Ram 
Krishna (Ex.  A-147), . Sarabjit Singh 
(Ex. A-149), Rameshur (Ex. A-150), Mir 
Mohammad Abid (Ex. A-151) Ajudhia 
(Ex. A-152), Mr. Baillie (Ex. A-154). The 
Raja of Itaunja (Ex. A-155) widow of Jages- 
har Bakhsh (Bx. A-156). The witnesses in 
the present suit upon this point were Datta 
Singh (D. W. No. 6), Bhairon Bakhsh 
Singh (D. W. No.7), Ram Harakh Singh 
(D. W. No. 10), Sheoratan Singh (D. W. No. 
13), Ram Sahai (D. W. No. 15), Ramanand 
(D. W. No, 16), Suraj Bakhsh Singh (D. W. 
No.17) Abdullah (D. W. No. 22), Madho 
Singh (D. W. No. 23), Raghuraj Singh (D. 
W. No. 24), Sripal Singh (D W. No, 25), Jit 
Bahadur (D. W. No. 29), Lt. Raja Chandra 
chur Singh talugdar of Ohandapur examin- 
‘ed on commission, Rani Jagannath Kuar of 
Tiloi examined on commission and 
Thakurain Bishunath Kuar defendant No. 1 
examined on commission. | 
' The evidence of these witnesses has been 
‘examined by us and, in our opinion, volu- 
minous as it is, it adds nothing to the case. 
As we have already stated the circumstances 
were very peculiar. The two estates Singh- 
ur and Pipri had been separate. Pipri be- 
onged to the joint Hindu family consisting 
of Bhagwant Singh, Gajraj Singh and 
Reghuraj Singh, Sheo Bahadur Singh be- 
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came a member of the family upon his 
birth before the death of Bhagwant Singh. 
Binghpur was a separate estate Hach es- 
tate had its private dwelling house and its 
Separate management. When Sarabjit 
Singh by an oral disposition devised the 
Singhpur estate to Gajraj Singh, and 
Gajraj Singh settled in the house-apper- 
taining to the Singhpur estate leaving his 
brother Raghuraj Singh in the house ap- 
pertaining to the Pipri estate, and when 
Gajraj Singh was managing the Singhpur 
estate and Raghuraj Singh was managing 
the Pipri estate, the impression that would 
be formed upon the minds of any' persons, 
who saw these outward signe, would be that 


-Gajraj Singh had separated from Raghuraj 


Singh. But these outward signs were 
equally compatible with the existence of a 
joint Hindu family of which Gajraj Singh 
and Raghuraj Singh were members.: Gaj- 
raj Singh, asa matter of convenience, resid- 
sdin the house appertaining to the Singh- 
pur estate, which was his self acquired pro- 
perty, and managed the Singapur estate, 
while Raghuraj Singh resided in the house 
appertaining to the Pipri estate and manag- 
ed the Pipri estate as managing member of . 
the joint Hindu family. The evidence of 
nearly all these witnesses does not help us 
towards a decision upon the point, as their 
observations are equally compatible with 
either conclusion. Evidence other than 
evidence of opinion appears to us unreli- 
&ble. Inorder to decide the question it is 
necessary to go further into the other facts, 
that have been brought out by evidence. 
There is no reliable proof of any deliberate 
Statement of intention to separate. "There 
is nothing in the whole of this record 
which supports, in our opinion, such an in- 
tention. ln orderto conclude the decision 
upon the point we have to examine the last 
portion of the evidence which is contained 
in certain alleged transactions and certain 
entries in books of account from which the 
learned Counsel for the defendants would 
have us find that separation is established 
by the conduct of the parties. 

This portion of the evidence upon which 
the learned Counsel for the defendants re- 
lies to prove separation is contained in cer- 
tain promissory notes with their connected 
receipts;that were produced in the former 
proeeedings between Sheo Bahadur Singh 
and Thakurain Bishunath Kuar, at the time 
that each was applying to represent the 
late Raghuraj Singh in carrying on the liti- .. 
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gation in 1911-12 and again before the trial 
Court. The learned Subordinate Judge 
has rejected these documents as not having 
been proved. They are E «s. A-33, A-34, A-35, 
A-36, A 41, A 37, A-38, A-39, A-40 and 
A-42, Exhibits A-33, A-41, A 37 and A-42 are 
printed in the Appendix. The remainder 
have not been printed. The learned trial 
Judge has discussed these documents at 
0, p. 677 too, p. 580 of his judgment. In 
the previous proceedings Raghubar Dayal 
(Ex. A-149) was called to prove Gajraj 
Singh's signature upon them but he failed 
to doso. In the present proceedings the 
witnesses who were called to prove the 
signatures were D. W. No.4 who proved 
nothing and D. W. No.10, Ram Harakh 
Singh, who stated thatthe signatures were 
those of Gajraj Singh. This witness broke 
down badly in eross-examinatiou and is not 
referred toby the learned trial Judge. The 
reason given by the learned Counsel for 
the plaintiff as to why the learned trial 
Judge did not refer to this witness is that 
the Counsel for the defendantsin the lower 
Court laid no stresson his evidence. We 
consider his evidence of no value. There 
were further called Sidh Gopal (D. W. 
No. 14) and Mahabir Prasad (D. W. No. 32). 
The learned trial Judge found that the first 
ofthese witnesses was absolutely unreliable 
and thatthe second was unreliable, The 
learned trial Judge has given reasons for 
diserediting these documents. They vary 
in strength, One is an excellent reason. 
Documents were produced on behalf of Tha- 
kurain Bishunath Kuar. If they were, what 
they purported to be, promissory notes ex- 
ecuted by Gajraj Singh in favour of Raghu- 
raj Singh they would presumably not have 
been in her possession. If Gajraj. Singh 
had actually borrowed money on promis- 
sory. notes from Raghuraj Singh the fact 
that he had done so would be evidence of 
conduct in favour of separation. Butas we 
agree with the learned trial Judge that the 
evidence is not sufficient to prove that 
Gajraj Singh executed these promissory 
notes, thereis no evidence that Gajraj Singh 
borrowed money from Raghuraj Singh on 
promissory notes. : 

Thenextevidence on whieh the learned 
Oounsel for the defendants relies to prove 
Separation is contained in the entries of 
certain account books. 
Ex. 118, Ex. 119, Ex. 120, Ex. 121, and Ex. 122 
were filed by the plaintiffs, Those were ac- 
cepted as reliable by the learned trial Judge. 
LUE a A 
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Exhibit A-94, Ex. A-95, Ex. A-96, Ex. A-97, 
Ex. A-98, Ex. A-99, Ex. A-100, Ex. A-1U!, 
Ex. A-102, Ex. A-103, Ex. A-104, Ex, A-105, 
Ex. A 106, Ex. A 107, Ex. A 10s, Ex. A-109, 
Ex. A 110 and Ex. A-111 were produced by 
the defendants. The learned trial Jydge 
did not accept the latter account books as 
giving a genuine account of the transac- 
tions to which they purported to relate: 
We have first to examine the account books 
Ex. 118 122. These are estate accounts from ` 
130? to 1307 Fasli, that is to say, from Sep- 
tember 1894 to September 1900, the period 
during which Raghuraj Singh was manag- 
ing both the Singhpur and the Pipri estates 
after the death of Gajraj Singh. Then 
followed the rupture between Raghuraj 
Singh and Sheo Bahadur Singh after which 
Sheo Bahadur Singh himself managed the 
Singhpur estate.. These accounts are joint 
accounts of the two estates kept together. 
They are kept in such a manner that it was 
easy to separate out the accounts for the 
two estatesseparately. Itis not denied that 
these accounts were kept partly by aman 
called Ajudhia Prasad, who died some time 
after February 1917, and partly by a man 
called Param Sukh, who is also dead. 
Ajudhia Prasad wasa servant of the Pipri 
estate and Param Sukh wasaservant of the 
Singhpur estate. It is important to de- 
termine first how those accounts were kept. 
From Param Sukh's previous statement in 
the proceedings of 1911-12, the rough ac- 
counts were kept in duplicate, each mam 
keeping oneset of rough accounts. Ajudhia 
Prasad in his previous statement (Ex. 
A-lo2) suggested that the accounts were 
kept separately, but the accounts them- 
selves clearly show that they were kept 
jointly. These accounts have been proved 
by the evidence of Kunj Behari (P. W. 
No. 4) and Mahabir Prasad (D. W, No. 32). 
The learned Counsel for the defendants: 
has argued thatcertain items in these ac- 
counts Exs. 118 to 122 disclose separation. 
He has laid stress upon entries which refer 
to money having been paid to Raghuraj 
Singh for his own use, but these entries go 
no further than toshowthat Raghuraj Singh 
took small cash advances from the estate 
income for his personal expenditure, and 
that he re-paid these advances back into the 
generalestate account, This circumstance 
in no way proves separation. Turther there 
ate entries apportioning money received on 
account of the income of Phula and other 
villages partly to Raghuraj Singh and parta 
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. ly to Sheo Bahadur Singh, but in every in- 
stance these entries are clearly explained as 
credit of money to the-Singhpur estate or to 
the Pipri estate as the case may have been, 
and these entries are equally compatible 


withe the Singhpur estate being the self-: 


acquired property of Gajraj Singh and the 


Pipri estate being the joint family property 


under the management of Raghuraj Singh, 
as with the two estates being separate pro- 
' parties. The debit entries are of the same 
nature: - There are also‘ entries relating 
to the business in buying and selling horses 
and elephants, -which was conducted by 


Raghuraj Singh, but as we have already: 


found the existence of these businesses is 
inno way incompatible with the Pipri es- 
tate being the joint property of Raghuraj 
Singh and Sheo Bahadur Singh. We have 
examined these accounts'at length. The 
entries a8 placed before us in the printed 
book do not profess to give more than cer- 
tain items which each side considers useful 
for his purpose. We can find nothing in 
these accounts from which we can infer 
- evidence of conduct showing separation. 

. We now come to the Exs. A-94 to A-lll 
which purport to be the accounts of the 
Pipriestate as separate from the Singhpur 
estate for about thé same period. The ac- 
counts have been found by the learned trial 
Judge to beunreliable. He gives his reasons 
for his view at o. p. 583 too. p. 584 of his 
judgment. Exhibits A-100to A-111 purport 
to be Siahas. ‘They were produced in the 
1911-12 proceedings. The much more im- 
portant Exs. A-94 to A-99 were not produced 
in those proceedings.. In respect of this 
point, we find that it was easily possible for 


have abstracted out of the genuine joint 
accounts, which have been filed as Exs. 118 
to 122, items which related to the Pipri 
estate only (these items being genuine) and 
to have interpolated in them false entries 
' to prove the separation which she desired 
to establish in 1911-12 and desires to estab- 
lish now: The rough copies-of the joint 
accounts are proved to have been with 
Ajudhia Prasad the servant of the Pipri 
estate, and from those accounts he could 
easily make the accounts in question, insert- 
ing items to assist him in proving the case 
' that-it was desired to establish. These lat- 
ter books are inthe handwriting of Ajudhia 
Prasad. The learned Counsel for the 
plaintiff has,in our opinion, shown success- 
fully that the entries have been interpolat- 
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ed deliberately in these latter accounts to 
proveaeparation. For example there are 
found the following items which are placed 
as expenditure of the Pipriestate;.an oral 
debt of the yth March 1885 given to Sheo 
Bahadur Singh for Rs. 200; a loan of the. 
24th April, 18:4 of. Rs. 2,602 to Sheo Baba- 
dur Singb; aloan ot the Ist May, 1895 of 
Rs. 098 to Sheo Bahadur Singh; a loan of 
26th June 1595 of Rs. 4,998 to Sheo Bahadur 
Singh, that is to say, total advances to 
Sheo Bahadur Singh in just over three 
months of over Rs. 8,000. It is to be 
remembered that Sheo Bahadur Singh was ` 
then about 13 years. old. These entries 
on the face of them are false and betray 
a clumay attempt to`- prove separation. 
We consider that the learned trial Judge 
yery rightly discarded the books of account 


filed by the defendants as unreliable. 


We finally come to thelast point taken 
by the learned Counsel for the defend- 
ants. This is his best point, but we are 
not convinced upon it that separation 
took place. It is admitted that from the 
death of Sarabjit Singh, 
Gajraj Singh derived uo benefit from the 
Pipri estate, and that after the death of 
Gajraj Singh Sheo Bahadur Singh derived 
no benefit from the Pipri estate, and the 
learned Counsel has placed great stress 
upon this fact as evidence of conduct to 
show separation. There are the following 
circumstances, however, which qualify and 
explain the abstinence on the part of the 
Sheo Bahadur Singh and his father from en- 
joyment in the income of the Pipri estate. 
When Bhagwant Singh died and Raghu- 
ràj Singh àssumed the management of the 
Pipri estate the estate was heavily encum- 
bered, Bhagwant Singh: had raised a large 
amount of money on the security of the 
estate, and there were many debts to’ be 
satisfied. Raghuraj Singh is proved on the 
evidence to have been a man with a capea- 
city for affairs, and of a business utility 
únusual amongst Rajput landholders. He 
set himself, as soon as he assumed the 
maragement of the Pipri estate, to pay off 
these encumbrances. He did this using 
a variety of methods: He borrowed money 


‘on more advantageous terms to pay off 


old debts. He entered into a business of 


buying and selling horses and elephants 


and conducted that business at a profit, © 
He utilized the profits, as we gather from 
the accounts, towards the paying off of the 
debts. He economised, As faras we can . 
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gather from the accounts, up till the time 
of the deatn of Gajraj Singh. Raghuraj 
Singa retained from the income of the 
estate merely a sufficiency for the payment 
of the domestie expenses. of himself and 
his wife, and devoted the surplus to a re- 
payment of the debts. At the timé of the 
death. of Gajraj Singh the debts had not 


been paid off completely. Until the rup-. 


ture between Raghuraj Singh and Sheo 
Bahadur Singh, Raghuraj Singh continued 
to devote such portion of the income as he 
required for the needs of himself and his 
family, and used the surplus for the re-pay- 
mentof the debts, until the debts were paid 


; off. They had been paid off before the rupture. 


In.the meantime, Gajraj Singh, during his 
lifetime, and Sheo Bahadur Singh, after 
his death, were supported in respect of the 
expenditure that they had to incur from 
_the income of the Singhpur estate, which 
was amply sufficient for the purpose. In 
view of these facts, the abstinence of Gajraj 
“Singh in the ‘first. instance and Sheo 
Bahadur Singh after him up to the time 
of the rupture to enjoy the profits of the 
Pipri estate in no way goes to prove separa- 
tion, We have to consider finally, whe- 
ther the abstinence of Sheo Bahadur Singh 
from the enjoyment of the profits of the 
Pipri estate after the rupture is evidence 
of conduct which proves separation, and 
whether the, non-payment of any portion 
of the income to Sheo Bahadur Singh 


after the rupture is evidence of conduct- 


on the part of .Raghuraj Singh to sepa- 
rate, or at any rate to exclude Sheo Baha- 
dur Singh from hissharein the joint family 
properiy. Upon this point there is. the 


evidence of. Sheo Bahadur Bingu himself. 


He has given an explanation of his non- 
enjoyment of the profits. He stated at 
O0. p. 212: "In the lifetim» of Raghuraj 
Singh I did not take anything out of the 
Income .of  Bhagwant's estate 
there was.no such need for me." And he 
stated ato.p.218: "When Raghuraj was 
married for the third time, he was about 
38 years old.. As he had had no issue by 
the first two wives, I apprehended that he 
- might not have any issue by. the third 
wife as well and so, even then I did not 
lose my hopes of succeeding to the whole 
éstate of Bhagwant Singh: on his death. 
I still entertain some hope of getting-some 
issue. I have had, no issue born to me as 
yet". We have to examine the circum- 
.. "Biances that came into existence after the 
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rupture between Raghuraj Singh. and Sheo 
Bahadur- Singh. Before that rupture took 
place the older man’ and the younger man 
were perfectly friendly, and the’ clearing 
of the Pipri estate from. debt was of 
paramount importance, We find from the 
entries in the accounts, which we have 
found to be correct, that up to 1900 the 


` debts due on the estate were still being 


paid off. There is an entry in Ex. 122 
of the 20:h December, 1899, showing a re- 
payment to the Raja of Itaunja of Rs, 4,324 
and another entry of the 18th April, 1900, 
showing a payment to the Raja of Itaunja , 
of Rs. 5;144, These.amounts were to clear 
-off debts due. from the Pipri estate. About 
the timé that the debts were cleared, the 
rupture took place and the position ‘of 
Raghuraj Singh and Sheo Bahadur Singh 
then became as follows. We find that at 
that period they were joint. Afterwards 
they were on the worst of terms. This. 
circumstance, however, does not indicate : 
that they separated. Each: one had a 
reason for not separating. ‘The position 
of Sheo Bahadur Singh was this. If he 
endeavoured to obtain his share of the 
income of the Pipri property he would 
“force a separation. As a result of that 
separation he would obtain only one- 
half of the estate and the remainder would’ 
passfrom him. By refraining from claim- 
ing his share in the income of. the Pipri 
‘estate (he already having a sufficient 
income- from the Singhpur estate). he could 
hope to succeed eventually to the whole 
estate on the death of Raghuraj Singh 
who was much. older than he, and who 
was without male issue and not likely: to; 
obtain male issue. His hopes have been 
frustrated by the adoption of Bans Baha- 
‘dur Singh, but. he was not in a position 
'to antieipate that Raghuraj Singh would 
give his widow authority to adopt. Raghu- 
raj, on the other hand, if he desired to 
separate, would lose half the  intome 
~of the estate, for so long as the family 
remained joint he was collecting the 
.whole income; and Sheo Bahadur was not 
‘claiming his:share. In view of these facta 
the abstention of Sheo' Bahadur Singh 
: from the enjoyment of the, profits 'in- the 
^Pipri.estate in no way. proves conduct 
-which establishes separation. 
The learned trial Judge in. considering . 
the question of separation has noted in 
“his decision. on issue No. 1from o.-p. 568 
upwards that the plea of separation was 
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not advanced directly, and that it was put 
forward rather asthough there had been 
a renunciation by Gajraj Singh. He. gives 
excellent reasons for refusing to accept the 
etory of renunciation. : 

We, are now ina position to summarise 


our findings upon the question of separa-. 


‘tion; There is no evidence upon which we 
‘can rely to establish anything in the nature 
of a declared intention to separate. The 
evidence as to theconduct of the parties does 
not, in our opinion, ‘establish separation 
according to the requirements of the. law. 
Such conduct as we have found to be 


proved inagreement with the findings of . 


the learned trial Judge of the nature of 
Separate arrangements for food, separate 
control of servants, the carrying on of 
business by Raghuraj Singh in the purchase 
and sale of horses and elephants and the 
like, even upto, and including, the execution 
of the Will of Raghuraj Singh, does not col- 
lectively establish separation. We agree with 
the learned trial Judge and find that rio 
separation has been established. 

The next plea taken by the learned 
Oounsel for the defendants was that the 
plaintiff's suit was barred by limitation. 
He argued that it should be considered to 


bea suit by a person excluded from joint’ 


family property to enforce a right to share 
therein, and that if thispoint were decid- 
ed in his favour, the suit was barred under 
the provisions of Art- 127 ofthe First Sche- 
dule of Act IX of 1908, because the exclusion 
had become known to the plaintiff? 12 
years.before the date of the institution of 
the suit. He argued in the alternative that, 
even if thie Article were not applicable, 


the suit should be considered to fall either ` 


under .Árt. 142 or Art. 144, that it must 
be considered in the alternative to be a 
suit for possession of immoveable property 
when the plaintiff, while in possession of 
the property, had been dispossessed or had 
discohtinued the possession and that it had 
not been filed within twelve: years from 
the date of dispossession or discontinuance, 
or else that it must be considered to be a 
suit for possession of immoveable property 
or any interest therein not otherwise special- 
ly provided for, and that in such a case it 
had not been filed within twelve years from 
: the date when the possession of the defend- 
ant becameadverse to theplaintiff. Upon the 
findings on which we have already arrived, 
it is possible to dispose of these pleas very 
shortly, We have found that at the time 
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of the death of Sarabjit ‘Singh, the Pip 
estate was joint family property owned bY 
a jrint family consisting of Bhagwant 
Singh, Raghuraj Singb, Gajraj Singh and 
Sheo Bahadur Singh. Upon the death 
of Bhagwant Singh the three other mem- 
bers succeeded to the property by survivor- 
ship. Upon. thé death of Gajraj Singh, 
Raghuraj Singh and Sheo Bahadur Singh 
succeeded -by survivorship and upon the 
death of Raghuraj Singh, Sheo Bahadur 
Singh alone succeeded by survivorship. 
Since then Bans Bahadur Singh has come 
into the family by adoption, and the fami- 
ly now consists of Sheo Bahadur Singh 
and Bans -Bahadur Singh. Upon our 
findings, during the lifetime of Gajraj 
Singh, Gajrai Singh was never excluded 
from the joint family property. As we 
have already decided, the income of the 
joint family property was by the ccnsent 
of -Gajraj Singh and Bheo Bahadur Singh 
devoted, after provision for the personal 
expenees of Raghuraj Singh, to the payment 
of thedebts with which the Pipii estate 
was encumbered, and after the death of 
Gajraj Singh, Sheo Bahadur Singh acquiesc- 
ed in the disposal of the income of the 


.Pipri estate in the same manner until the 


debts in question had been paid off. After 
the debts in question had been paid off, 
upon our finding, Sheo Bahadur Singh, to 


. suit what he believed to be his best in- 


terests, permitted of his own free will 
Raghuraj Singh to enjoy the income of the 
Pipri estate. When Raghuraj Singh died 
in 1911 a. dispute arose between Sheo 
Bahadur Singh and Thakurain Bishunath 
Kuar, and this dispute was settled on the - 
23rd May, 1914, by the compromise Ex. 1, 
under which Sheo Bahadur Singh agreed 
that Thakurain Bishunath Kuar should 
remain in possession of the Pipri estate 
for her lifetime, and that he should succeed 
to the whole estate upon her death, and 
Thakurain Bishunath Kuar agreed that she 


“would not adopta son, although she was 


entitled to doso under the provisions of 
the Will of Raghuraj Singh. She 
remained in possession of the Pipri 
estate, and on the 5th March, 1917, she 
adopted Bans Bahadur Singh. The present 
suit was instituted on the 27th February, 
1923. It will. be seen from these findings 
that the plaintiff has not Leen excluded 
from joint family ' property, and he has 
further not been dispossessed from joint: 
family property. - No question of adverse ^. 
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possession can arise as between him and 
Thakurain Bishunath Kuar. We decide 
that the suit isnot barred by limitation. 
The next plea taken by the learned 
Counsel for the defendants is that the suit 
should be dismissed because, in any cir- 
cumstances, Thakurain Bishunath Kuar is 
entitled to remain in possession of the 
Pipri estate for life under the terms of 
the compromise Ex. 1. We here must 
again go back to our previous findings. 
According to these findings Thakurain Bishu- 
nath Kuar is a widow in a joint Hindu 


family who isentitled to maintenance and , 


nothing more. Under the Will, Ex. A-69, of 
Raghuraj Singh, dated the 28th June, 1911, 
she should have obtained an'estate terħi- 
nable on the adoption of a son, whom 
the Willauthorised herto adopt. In event 
of such adoption, she secured maintenance 
only, but as Raghuraj Singh the testator 
was devising joint family property which 
he was incompetent to devise, the devise 
to her wasinvalid. The learned trial Judge 
has-held the authority that she received 
under the terms of this Will a legal author- 
ity to adopt. According to the terms of 
the compromise Ex. 1 she obtained from 
the plaintiff who, we find, was at that time 
the sole person entitled to the Pipri estate 
by survivorship a life-estate in the whole 
property (with the exception of a portion 
of a village) and certain money relief on 
the condition that she made no adoption. 
In contravention of her agreement she had 
made an adoption. The learned trial Judge 


has found that that adoption is a valid - 


adoption and that her actionin entering 
into the compromise has not deprived her 
of theright to make the adoption. His find- 
ing upon the latter points is not now 
challenged bythe plaintiff. The fact; how- 
ever, remains that she obtained a life estate 
under the terms of Ex. 1 on the condition 
that she refrained from making an adoption 
and that by making this adoption she has 
reduced the interest of the plaintiff in the 
Pipri estate. In thesa circumstances she 
cannot take advaniageof the compromise 
Ex. 1. It is unnecessary to quote as author- 
ity to this proposition more thanthe decision 
of the House of Lords in Mersey Steel & 
Iron Co. v. Naylor (11). Lord Blackburn 
stated therein at page 443": “The rule of law, 
as I always understood it, is that where 


(11) (1884) 9A. 0.434; 53 L. J. Q. B. 497; 51 L.T. 
637; 32 W. R. 989 
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there is a contract in which there are two 

parties, each side having to do something 

[it -is so laid down in the notes to Pordage 

v. Cole (12)], if you see thatthe failure 

to perform one partof it goesto the root 

of the contract, goes to the founda- 

tion of the whole, it is a good defence to say, 

‘Iam not going on to perform my part of 

it when that which is the root of the whole 

and the substantial consideration for my 

performance is defeated by your miscon- 
duct'." The applicability of thisdecision was 
considered by a Bench of this Court in 
Sanwaley Parshad Kayestha v. Sheo Sarup 
(13) decided on the 19th October, 1926, At 
page 890* it was decided that the provisions 
of s.39oftheIndian Contract Act (IX of 
1872) are in conformity with the law as 
prevailed in England. Under that section 
when a party to a contract has dis- 
abled himself from performing his’ 
promise in its entirety, the promisee may 
put an end to the contract, unless he has 
signified, by words or conduct, his ac- 
quiescence in its continuance. We, there- 
fore, decide against the defendants upon 
this point. 

The last portion of the appeal relates to 
the decision of the learned trial Judge in 
respect of two items of property only. The 
reference is to a portion of the matter | 
covered by the issues Nos, 14 and 15 
and the special reference is tothe deci- 
sion of the learned trial Judge at o. 
p. 612 regarding the village Khetaun- 
dhan and ato..p. 613 referring to some 
Shahjahanpur property, Baradih and Asaipur. 
Kbetaundhan was mortgaged to Raghuraj 
Singh by a man called Surajdin. The 
mortgage is Hx. 97. The learned trial Judge 
has found, and has found correctly, that the 
money advanced to Surajdin came out 
of the income ofthe joint family property 
in the Pipri estate. In 1917 Bans Bahadur 
Singh under the guardianship of Thakurain 
Bishunath Kuar sued upon the basis 
of this mortgage and obtained a decree 
forRs. 16,653 odd. When the property was 
put up tosaleit was purchased by Bans 
Bahadur for Rs. 20,530-03. The village 
Khetaundhan thus became a portion of the 
Pipri estate and the plaintiff is entitled 
to his interest in it. But there was a 
prior encumbrance upon the property and 

(12) (1671) 1 Wms Saund. 319; 85 E. R. 419. 

(13) 98 Ind. Cas. 770; 3 O. W. N. 884; A. I. R. 1027 
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this prior encumbrance was paid byThakurain 
Bishunath Kuar by borrowing money from 
the Rani of Tiloi. The learned trial Judge 
is of opinion that the claim, if any, of 
" Thakurain Bishunath Kuar or of Bans 
Bahadur Singh against the plaintiff in 
respect of his liability to pay up a portion 
of thé amount should be settled by a 
Separate suit for contribution. We think 
that it is unnecessary for the parties to 
resort to such a remedy and we can without 
altering the decree settle the question upon 
the evidence before us. According to the 
evidence of Lalta Prasad (D. W. No. 41), 
the holder of the prior encumbrance, he 
obtained in all Rs. 37,000 in full settlement 


of his claim. We. decide upon this. point: 


that theliability under the mortgage of 
the llth January, 1923, which was formerly 
denied by the plaintiff but which his 
learned .Counsel now admits, executed in 
favour of the Rani of Tiloi shall remain 
between the Rani of Tiloi and the plaint- 
if asacharge upon the halfshare decreed 
to him to the extent of Rs. 19,500 only. 
This decision, however, in no way affects 
the ‘decree. It merely states for future 
reference, what,in our opinion, is . the 
liability of the plaintiff. 

“ In respect of the Shahjahanpur property, 
Baradih and Asaipur, thefacts, as we find 
. them, are these, We have referred already 
on more than one.occasion to the speculative 
. litigation in which Raghuraj Singh engaged 
with the aid of funds that we have found 
to bethe funds ofthe joint family derived 
from the Pipri estate. This litigation was 
Successful and as a result of a compromise, 
the Shabjahanpur property, Bardih and 
Asaipur became a portion of the Pipri estate. 
We haveit that Raghuraj Singh borrowed 
three sums. towards the conduct of this 
litigation. He borrowed Rs. 6,000 on the 
29th March, 1910, by a deed Ex. A-159. 
He berrowed Rs; 6,000 on the same date 
by & deed Ex. A-160 and he borrowed 
Rs. 10,000 on tbe 29th June, 1911, on a pro- 
missory note Ex. A-5y4. In addition to the 
property detailed Rs. 86,00 were obtained 
in cash: From this Rs, 80,000 the amounts 
borrowed were re-paid and the balance was 
divided under thecompromise Ex. 1. We 
find upon the facts that the whole of the 
expenses of this litigation were paid out 
‘of the joint family funds and that the 
Shahjahanpur property, Baradih and Asai- 
pur were not acquired as self acquired pro- 


. perty of Raghuraj“ Singh but as joint. 
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family property. This concludes every 
point argued in appeal by the learned 
Oounsel for the defendants in Appeal No. 33. 
As the Appeal No. 33 fails upon every point 
it is dismissed with costs. f 
. We next come to Appeal No. 46. The 
learned Counsel for the plaintiff has aban- 
doned the first three grounds in his appeal. 
The effect of this abandonment is that the . 
plaintiff now aecepts that the Will of 
Raghuraj Singh ofthe 28th June, 1911, is 
a valid Will and was executed when he 
was of sound disposing mind, and that he 
accepts that Bans Bahadur Singh is the 
validly adopted son of Raghuraj Singh, 
and that he accepts that Thakurain Bishu- 
nath Kuar wasnot restrained from making 
the adoption owing.to the fact that she 
had entered into the compromise Ex. 1, 
Appeal No. 46 was, therefore, confined to 
two minor points, The first point was that 
the hou:e in Baillieganj, Rae Bareli city, 
should be considered as the property of 
the Pipri estate, The learned trial Judge 
had refused ‘to award any interest in 
this property to Sheo Bahadur Singh. This 
point must be decided on the evidence 
alone. The Baillieganj house will be re~ 
membered as the house which passed under 
the compromise Ex. A-20 of the 17th 
January, 1901, batween Raghuraj Singh and 
Sheo Bahadur Singh to Raghuraj Singh and 
under the terms ofthe compromise it ap- 


. parently passed to Raghuraj Singh as pro- 


prietor. There is nothing in the compro- 
mise toshow whether the Baillieganj house 
formed a portion of the Singhpur estate 


‘or of the Pipri estate and there is no evi- 


dence on the record which we find satis-. 
factory to prove that .it formed a portion 
of the Pipri estate. It might very well have 
been a portion of the Singhpur estate. Now 
we have it that under this compromise not 
only were the villages in the Singhpur 
estate clearly determined, but that certain 
property belonging to the Singhpur estate 
was further determined. Weconstrue the 
compromise as no evidence that the Baillie- 
ganj house. was a portion of the Pipri estate, 
Jt would show if anything, that the hotse 
was the property of the Singhpur estate, 
and that Sheo Bahadur had, as one of the 
concessions to Raghuraj Singh (the execu- 
tion of the compromise implies mutual con- 
cessions), given a housein Rae Bareli which 
was the self-acquired property of his father 
‘and a portion of the Singhpur estate to 
Raghuraj Singh. But the point is. this, 
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It-is not an ünreasonable "view: that: Sheo. 


Bahadur Singh should have . wished. that - 


Raghuraj Singh: should have `a -house of 
his own in Rae Bareli for his personal use. 


The point, however, here is that it "was for - 


the plaintiff fo prove that the’ Baillieganj. 


house was a portion of the Pipri estate and, ' 


in our opinion, hé has failed to prove- that 
point. by. satisfactory evidence. The re- 
- mainder of-the appeal relates to the follow- 
ing reliefs: The -plaintiff asserts that there 
was’ money due from two persons called 


Sant Bakhsh‘and Nazir Ahmad, These two 


bonds will be found as items Nos. 8, 9 and 
10 in list E attached to the plaint. The 
bends in question were not proved: Sant 
Bakhsh wasa guardian ad litem of Bans 
Bahadur Singh in the present case. One.of 
. the deeds alleged to have been executed by 
Sant Bakhsh was alleged to have been 


executéd on the 17th February, 1916. The. 


date of the other deed alleged to have been 
executed by Sant Bakhsh was not known to 
the plaintiff. Both these deeds were said 
to bein favour of Bishunath Kuar.: The 
deed alleged to havé been executed by 

Nazir Ahmad was alleged to have been - ex- 
` ecuted on the llth February, 1911, in favour 
of Sheo Partab Singh himself. In respect 
of the deeds alleged.to have been executed 
: by Sant Bakhsh, Thakurain Bishunath 

` Kuar replied that Sant Bakhsh had execut- 
‘ed no deeds in her favour. Bang Bahadur 
Singh replied that Sant Bakhsh had execut- 


ed two deeds in his favour but that the . 


money had been advanced from his own 
: funds, There was thus no admission on the 
-part of either of the defendants in favour of 


the claim. The learned Counsel for the, 


plaintiff endeavoured’ to show that there 
' was such an admission but he has failed. 
The case then remains that in. order to 
succeed “in -respeet of these points the 
plaintiff had” to prove these deeds. 
He has not proved these deeds and we 
find that the learned trial Judge's conclusion 
upon the facts ‘is correct. This concludes 
Appeal No. 4" which stands dismissed. 
"The result is that both Appeals Nos: 33 
and 46 of 1925 are dismissed. In Appeal 
No: 33 Thakurain Bishunath Kuar and Bans 
' Bahadur Singh will pay their own costs and 
those of Shéo Bahadur Singh and in Appeal 
No.46 Sheo Bahadur Singh will pay his 


own costs and those of Thakurain Bishunath - : | 
leave to appeal to this Court and this appli- 


Kuar and Bans Bahadur Singh. < 
Ga Yet Appeals dismissed. , 
^ CAN, A. l 7 2 E * he à 


' SHIBJEE SHAH V, HIRA LAL RAKHAL OHAND, ' 


. High C 


- under s. 10, para. 2 ofthe Act.. The learned 
--Distriet- Judge in a well-considered judg- 
: ment refused to give him leave under s. 10, 


learned District Judge. Be Se : 


E 
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‘PATNA HIGH COURT. 

Civic Reviston No. 417 or 1928. 
x QE ` July 20, 1927. : a 
‘Present:—Mr. Justice-Das and 
. Mr. Justice 'Allanson. . 
SHIBJEE SHAH—PETITIONER * - 


versus " 
- HIRA LAL RAKHAL CHAND : 
AND oTHERS—ÜPPOSITE PARTY: ` - 
Provincial Insolvency . Act (V-of 1920), ss. 10 (2), 78 
(8)—Annulment of adjudication—Fresh application 


‘for adjudication—Leave of District Judge--Leave to 


appeal—Discretion of District Court—Inierference by 
ourt, . | : > 

Where an order of adjudication as an insolvent 
is annulled, by the Court for failure of the applicant 
to apply for final discharge,a fresh application for 


- adjudication can only be made with the permission - 


‘of the District Judge under s. 10, para 2 of the 
Provincial Insolvency Act. -[p.'613, col: 2.2 -> a 
Under s. 75 ofthe Provincial Insolvency Act, the 
matter of granting leave to appeal from an order 
assed by the District Judge isin the discretion -of the 
District Judge and the High Court will not interfere 
with the exercise of that discretion. ([p. 614, col. 1.]., 
Civil Revision from an order of the Dis- 
trict Judge; Darbhanga, dated the 7th 
August, 1926. 00s l 
. Messrs, R. K. Jha and K. P. Sukul, for- 
-thè Petitioners. ms ' 
Mr. Hareshwar Prasad Sinha, for the 
Opposite Party. - od i 
JUDGMENT. i 
Das, J.—This application is directed 
against the order of the learned District 
Judge of Darbhanga, dated the 7th August, 
1926, by which he refused leave to the 
petitioner to appeal to this Court from his 
order, dated the 20th July, 1926. The-facts 
are these: The petitioner made an appli- 
cation for being adjudicated an insolvent 
on the 24th July, 1923. On the 26th January, 
1924, an order was passed adjudicating him 
an insolvent and six months’ time was allow- 
ed to him to apply for final. discharge. The 
application for final. discharge was not - 


-made and cn the 14th November, 1924, the 


adjudication was annulled under s. 43, 
para.-1 of the Provincial Insolvency Act. 


“On the 19th June, 1926, the petitioner made 


“a fresh application for being adjudicated an 


 insolvent. This he could do only with the 


permission of the learned District Judge 


para. 20f the Aot.. He then applied for 


-eation,as I have said, was refused by the . 
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` It is contended on behalf of the petitioner 
that the learned District Jud $e erred in 
thinking that a question of law must be 
involved in'acase of this nature. Section 
. : 75, para. 3 provides as follows: . "Any such 
persón aggrieved by any other order made 
bya District Court otherwise than in appeal 
from an order made by a Subordinate Court 
may appeal to.the High Court bv. leave of 
the District Court or of the High Court.” 


“The Statute does not provide that a leave. 


may be granted’ on questions of facts; nor 
does it provide that the District Court 
should not grant leave on questions of 
facts. The matter is, however, in the 
. discretion of the Distriet Court and it would 
not -be right for us to interfere with the 
exercise of that discretion. - ` 
s We have, however, examined the evidence 
which, was adduced before - the learned 


District Judge and we have considered the ` 


order passed by the learned District Judge 
in the application which was made before 
him under 8. 10, para. 2 of the Act. Having 
read the-evidence we are unable to say that 
the view ofthe learned District Judge is 
incorrect. That being so, it is quite im- 
possible for us to interfere in this caso. 

, The application . must be rejected with 
costs. Hearing fee two gold mohurs. 

Allanson, J.—I agree. 

2 = j Application rejected. 


———— 


` MADRAS HIGH COURT. 
Oivin MisosSLLANEOUS APPEAL No. 48 
ES : oF 1925. ; 
- February 25, 1927. 
Present:—Mr. Justice Odgers and 
p Mr. Justice Curgenven. 
MUN DLAPATI JAGANNADHA RAO 
AND OTHEsS—PL^INTIFFS— APPRLLANIS 
: versus i 
RACHAPUDI BASAWAYYA--DEFENDANT 
Wir te RESPONDENT. 
ivil. Procedure Code (Act 
r, 01— Limitation Act x uf 1908) sae Pe parah 
Decree-holder purchaser— Record of satisfaction— 
Obstruction to possession by stranger—Judgment-debtor 
dis to nd ! n E interen in some items— 
man LAN ie P 7 es application for execution, 
n execution sale of i 
ihe judgment-debtor is Sot po Dui SEE 
and a decree-holder who has purchased such pro- 


perty cannot apply for execution af i i 
sale altogether, [p, 617, col 2.] MER SOE. Ms 
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In execution of a ‘mortgage-decree, the decree- 
holder purchased some of the mortgaged items. He 
entered satisfaction of the decree and the sale was 
confirmed, but he was resisted by a stranger when 
he attempted to take delivery of possession and it 
was found that the judgment-debtor had no saleable 
interest in some of the properties sold : 


Held that an application by the decree-holder for : 


further execution of the decree could not be allowed, 
the only remedy of a decree-holder who has pur- 
chased such properties being an application to set 
aside the sale within the 30 days’ time prescribed by 
Art. 166, Limitation Act. [p 617, col. 1.] 

. A decree-bolder who has been unable to obtain 
possession of the properties purchased by him under 
his decree cannot proceed without more to execute 
the decree anew. [p. 616, col. 2.] ; 

Muthukumarasamia Pillai v. Muthusami Thevan (1), 
folowed.. 
[Case-law discussed.] 


.Appeal against an order of the Court of 
the Subordinate Judge, Bezwada, dated the 


16th. April 1925, and passed in E. P. No. 69 | 


of 1924. in O. 8. No. 33 of 1912... 
Mr. Y. Suryanarayana, for the Avpellant. 
Mr. P. Satyanarayana, for the Respond- 
ent. : 
JUDGMENT. : 
Odgers, J.—This is an appeal from 
the order of the, Snbordinate Judge of 
Bezwada under the following circumstances. 
The petitioner-decree-holder obtained a 
mortgage-decree. In execution he brought 
to sale some only of the mortgaged items 
and bought them in Court-auction, and as 
the price fetched was enough to satisfy the 
decree, satisfaction was recorded. After the 
sales were confirmed, when the petitioner 
went to take possession of the properties 
he had bought. he was resisted by a stran- 
ger. His petition to remove obstruction 
and get deliverv was dismissed. Thereupon, 
the decree-holder filed the petition appeal: 
ed from, to set aside the satisfaction that 
had been entered up, as the judgment- 
debtor had no saleable interest in some of 
the properties sold and the petitioner had 
consequently failed to get possession. The 
Subordinate Judge, relying. on certain 
authorities. held that the petition láy and 
allowed further execution to the extent of 
the sale price of the items in respect of 
which the decreé-holder’s petition to re- 
move obstruction was disallowed. Hence 
this appeal. , 
This case has been elaborately argued 
and it may, no doubt, be dealt with in more 
than one aspect but, fortunately, there is 
one recent authority which, if accepted, in 
my opinion, answers the question propound- 
ed.- It will be noticed in the present case 
that the remedies ordinarily open to a 
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person in the position of the decree-holder 
here are contained in G XXI, rr. 91, 92 and 
93, particularly 91, which enacts that the 
purchaser at any such sale in. execution of 
a decree may apply to the Court to set aside 
the sale,on the ground that the judgment- 
debtor had no saleable interest in the pro- 
perty sold. The period of limitation for 
this, under Art. 166 of.the Limitation Act is 
30 days. It is not disputed that no action 
had been taken under the rule. The ques- 
tion is whether to have the sale set aside 


is the only remedy of the decree-holder, and ` 


he being now too late his petition must be 
dismissed. It is said- that there is here no 


petition to set the sale aside and, therefore, 


there can be no application of Art. 166. It 
is further said that the decree-holder cannot 
be said to be satisfied till possession is deli- 
vered, that it has not been decided as to 
when a decree-holder who is also an auction- 
purchaser is satisfied, and further that 


either Art. 181 or 182 of the Limitation Act 


applies because the right must accrue 


from the time when the application to re-: 


- move -obstruction was made in 1924.. The 
present petition dated 3rd September, 1924, 
asks that the Court shall issue sale notices 
in respect of certain items which remained 
unsold and for an order permitting the 
decree-holder to bid. There is no mention 
of the previous sale and it is true there. is 
no prayer ,to set aside the previous sale 
in respect of the items, possession of which 
was obstructed. If, howevér, the procedure 

. under r. 91 is the only course open to the 


petitioner it is obvious that the present’ 


method of. attempting to circumvent this 
provision must be discouraged. Muthu- 
kumarasamia Pillai v. Muthusami Thevan 
(1) isa decision of Wallace and Madhavan 
Nair, JJ., and itis a case, to my mind, ex- 
actly on all fours with the present. In the 
present appeal it was-attempted to be argu- 
ed that the Court sale of the property which 
turns not to belong to the judgment-debtor 
is void ab initio and, therefore, does -not 
need setting aside. Wallace and Madhavan 
Nair, JJ., held that a such a sale is not void 
but only voidable. They say: "If the con- 
tention of the appellant were accepted, it 
would mean that a Court in selling pro- 
perty in execution gives a guarantee that 
the property sold is the property of the 
judgment- debtor. which is opposed to one 


of the fundamental principles of Court 
. (1j 100 Ind. Cas, 522; 25 L. W. 232; 52M. L. J. 148; . 


38 M. L. T. 84; A. L R. 1927 Mad. 394. 
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sale." “lo Radha Kishun Lal v. Kashi: Lal 
(2). referred to and disapproved ‘by the 
learned Judges, the Court held that where 
a third person (and a stranger) has brought 
a suit to set aside the. execution sale and 
obtained a decree, no formal setting» aside . 


of the.sale as between the decree-holder 
and the judgment-debtor is necessary and 


. further that O. XXI, is not exhaustive of 


the procedure for setting aside an execution 
gale. The learned Judges refused to accept 
the Patna proposition that a deeree holder 
who purchases at a Oourt-sale is in a more 
favourable position than a stranger auction- 
purchaser and continue: “in fact it is one of 
the decree-holders’ duties to see that the. 
property sold was the property of his judg- 
ment-debtor and if he makes a mistake he 
must take the consequence.” Further,in sup-. 
port of this Balvant Rangnath v. Bala Malu 
(3) held that where a Court auction-pur- 
chaser does not succeed in getting posses- 
sion he must get the sale set aside on the 
ground that the judgment-debtor had no. 
saleable interest inthe property sold before 
he is entitled to an order for the re-payment 
of his purchase-money and further that the 
limitation for the former of these steps is 
30 days. In Bihari Lal Misr v. Jagarnath 
Prasad (4) thesale had already been declar- 
ed to be a nullity. It was a question of 
limitation. In Abinask Chandra Kar v. 
Bhuban Chandra Maity (5) a mortgagee 
purchasing under his decree was. held not 
to bein any better or worse position than 
any other purchaser. It seems, therefore, 
to me that the refusal of the learned Judges 
in Muthukumarasamia Pillai v. Muthusami 
Thevan (1) to accept the authority of 
Radha Kishun Lal v. Kashi Lal (2) was 
well-founded: The learned: Judges in 
Muthukumarasamia ‘Pillai v. Muthusami 
Thevan (1) also say that before the appel- 
lant can again apply to execute the decree. 
which has been recorded as satisfied by the 
previous Court sale he must have the Court 
gale set aside. They also dealt with the con- 
tention that because the main relief sought 
is further execution he is entitled to a larger“ 
period of limitation. There, it séems the 
appellant actually put forward the analogy 
ofasuit for possession by a person who can- ° 


_(2)-16 Ind. Cas. 927; 2 Pat.829; 1 Pat. L.R. 358; 
(1993) Pat. 342; 5 P. L. T. 345; A. LR. 1924 Pat. 
d 


2 RM 

A3) 67 Ind. Cas. 360; 46 B.833; 21 Hom. L. R. 308; 

A. I. R. 1922 Bom. 205. ; 
(4) 28 A. 651; A. W. N. (1900).152; 3 A. L. J, 845, = 

(5) 63 Ind. Cas. 126; 25 Ò.. W. N. 756, ae 


^ within Art. 182, cl, (5). 
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‘not get possession unless he sets aside adop- 
tion. They .held that the appellant could 
_not get- round the limitation of 30 days 
merely by putting in a fresh execution ap- 
plication and this would exactly apply. to 

_ the case before us which is a’ fresh execu- 
' tion application, no mention being made of 
the previous Court sale. The Subordinate 
Judge relied on Bihari Lal Misr v. Jagar- 


math Prasad (4) which is,as before stated, ' 


- a case of limitation and it was acase of a 
sale of two villages being held to bea null- 
ity and the: decree-holder made an appli- 
eation to revive the previous applieation. 
It was held, his right accrued when the 
sale was declared to be a nullity. It was a 
decision under the old Codeand there ia, of 

- course, no, such declaration here: Karamat 
Ali v. Nagendra Kishore Roy (6), another 
case relied on by the lower Court, was a 
decision of the Calcutta High Court, but 
the learned Subordinate Judge seems ‘to 
have failed to note that the decree there 
was set aside. There again it was a case of 
limitation. The other case 76 Ind. Cas. 
9;7 is the casein 2 Patna 829 which was com- 
mented on and disposed of in Muthukumara- 
sa mia, Pillai v. Vuthusami Thevan (1). .. 

“The second point is about delivery of pos- 
session. .Nothing is said in the relevant 
rules of the Code about it, and.it seems to 
me that when a-decree-holder has himself 
certified satisfaction to the Court he: must 
ba taken to have done so with all risks. 
We were referred .te a case in Mathonkandi 
Kannan v. Thayyil Pakkutti Avvulla Haji 
(7) a decision of Devadoss and Sundaram 
Chetty, JJ. Really, what the learned Judges 

:.' had to decide was whether an ‘application 

-. for delivery of property by a decree holder 

purchaser. is a step-in-aid of execution 

f They held that exe- 

cution was not complete till the decree- 


. holder obtains possession of the property 


purchased by him in execution of the 
` decree." The learned Judges, after elabo- 
rately examining the law on thé point, came 
to the: conclusion that the decision in 
Lakshmanan Chettiar v. Kannammal (8) 
was sound. They further said: "Thé con- 
tention that the moment he, t, e.,. the decree- 


" sb8.50M.403. - 
td) 24 M, 185. 
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holder, buys the property of the judgment- ` 
. debtor he ceases to be a decree-holder and 


(164 I. C, 1927] 


assumes the capacity of astranger purchaser ` 
is notsupported by any authority.” I-do not 
take this case to decide that the decree- 
holder who has been unable to obtain pos- 
session can proceed without more to execute 
the decreé anew. The other cases cited 
for this proposition are to the same -effect, 
namely, Sariatoolla Molla v. Raj Kumar - 
Roy (9), Lakshmanan Chettiar v. Kannam- 
mal (8), Babu Ram v. Péarey. Lal (10) and . 
Rajagopala Aiyar v. Ramanujachariar (11). 
ln the last of these cases the sale was 24 
nullity on the ground that no notice had 
been served, but in respect of that there 
was an application to set aside under s. 47. 
and it was held it was governed by Art. 181: 
and not Art. 166. In Bhagwati v. Banwari Lal 
(12) three out of five learned Judges of the 
Full Bench held that where an auction- pur- 
chaser fails to obtain possession of the 
property purchased, he may claim posses- 


. sion by application under the Code or by 


suit. (This was under the old. Code). 
The -case, is only useful for the .ob- 
servation of Baner]i,J., “that all auction- 
purchasers, wheiher they are decree- 
holders. or not, and whether they purchased 
under a mortgage decree or under a simple 
decreé for money, are in the same position 
as regards-recovery of possession of the 
property purchased by them and that it is 
only in their capacity. as auction-purchasers 
that they can obtain possession.” On the 
best ‘consideration I can give to this case 
and the two questions that have been agitat- 
ed before us, I can see no reason to hold: 
that the decision reported as Muthukumara- 
samia Pillai v. Muthusami Thevan. (1) is 
wrong or needs consideration. [tseems to 
me thàt the decision covers the whole of 
this case, and all the arguments that have 
been advanced herehave been examined in 
that case. I, therefore, think the learned 
Subordinate Judge was wrong and that the 
appeal must be allowed with costs. 


Curgenven, J.—This appeal is against 

an order of the Subordinate Judge of Bez- - 
wada allowing further execution of the 
decreein O,S. No. 33 of 1912 on his file. IG was 
a mortgage-deeree, and some of the proper- 


(9) 27 O. 709; 40. W. N. 681; 14 Ind. Dec. (N. s.) 
6 ` 


6. à 
(10) 50 Ind. Cas 143; 41 A. 479; 17 A. L. J. 496. 
(11) 80 Ind. Cas. 92; (1924) M W. N. 182; 47 M. 288. 


~ 46 M. L.J. 103; 19 L. W. 179; A.L R. 1921 Mad. 431; 


34 M. L. T. 37 (F. BJ). ` 
(12) 1 Ind. Cas. 416; 31 A. 8Zat p. 98; 5 M. L.T. 
183; 6 À. Ia J. Th. o rende 3 
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‘ties had already been sold under it, and 
bought by the decree-holder. Of these, he 
obtained delivery of all but four items, with 


regard to which he was obstructed and a- 


petition to remove the obstruction was’ dis- 
missed on the ground that these items 
were not the property of the judgment- 
debtor. Thereafter he filed the application 
to which the order now under appeal relates, 


for the sale of other items ineluded in the ` 


decree. The contention of the judgment- 
debtor, now the appellant, is that further 
execution cannot be taken, because the sale 
was confirmed and satisfaction of the decree 
entered so that there is now nothing more 
to execute. 

Under r. 91 of.0, XXI, Civil Procedure 
Code, a purchaser at an execution sale 
whether he be the decree-holder or another, 
may apply,to the Court to set aside the sale 
on the ground that the judgment. debtor 


had no saleable interest in the property . 


sold, Article 1660f the First Schedule of the 
Limitation Act allows him 30 days from 
the date of the sale within which to do this. 
“If he does not present such an application, 
on the expiry of the 30 days, the Court, 
' under r. 92 of the same Order “shall make 
an order confirming thesale, and thereupon 
the sale shall become absolute.” The 
terms of thisrule were complied. with in. 
the present -case. If the auction-purcha- 
ser is other than the decree-holder, the sale 
price which former has deposited is paid 
over to-the latter; where decree-holder 
and auction-purchaser are one, no pay- 
ment, of-course, has to be made: but in 
either case, where the sale has resulted in 


the satisfaction of the decree, entry is made ` 


accordingly. Here, the decree-holder, hav- 
‘ing failed to apply under r..91, is now 
unable to get the sale set aside.” The ques- 
tion which arises for decision is whether 
without having done so, he is at liberty, in 
the circumstances, to proceed with the ex- 
ecution of his decree. oa 
The question has recently been consider- 
ed by a.Bench of this Court (Wallace and 
‘Madhavan Nair, JJ.) reported as Muthu- 
kumarasamia Pillai v Muthusami Thevan 
(1) and has been answered in the negative. 


‘An attempt has been. made to distinguish ' : . 
pe | à 9 - to hold that. no finality attaches to the 


that casé on the ground that the decree-holder 
there applied not only for further execution 
. but.also to have the.sale and record of satis- 
-faction set aside, whereas here.we haveto 
deal only with. an application for execu- 
‘tion, But itis evident from what the learned 
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.passed, and thisis precisely 
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Judges say that they considered whether 
execution cóuld proceed notwithstanding 
no order setting aside the sale had been 
the question : 
which we have now beforeus, Thus there 
is no substance in the attempted distinc- 
tion and we have to decide whether we are 
to follow or differ from this decision. It 
will be convenient to consider how far the 
grounds upon which it is based have been 
successfully attacked before us. - 
The learned Judges deal firet with, and 
reject, the contention that an execution: 
sale of -property not belonging to the judg- 
ment-debtor is void and -without jurisdic- 
tion, so that itis not necessary to geb it set ` 


- aside before proceeding further with.execu- 


tion. Of the cases cited to us in support 
of this proposition, one is Bihari Lal Misr 
v. Jagarnath Prasad (4) which ig among 
those relied upon by the learned Subordi- 
nate Judge. Two villages were sold under 
a mortgage decree, and were purchased by 
the decree-holder.: The amount for which 


.he purchased them’ was sufficient to. dis- 
-charge: the decree. ` The sale was confirmed 


and satisfaction entered. Subsequently in 
a suit fled by a purchaser of the judg- 
ment-debtcr’s interest before the Court sale, 
the High Court declared the latter sale 
void and set it aside. It-is not stated, . 
who were joined as defendants in-that guit. 


, It was beld that the decree-holder was en- 
‘titled to proceed against the remainder of 
“lhe mortgaged property asthe sale which 


took place in regard to two items of pro- 
perty has been declared to be a nullity. 
It.isadded that no question relating to 
the applicability of s. 215, Civil Procedure 
Code (now O. XXI, r. 93) arises. Now, with 


: regard to- the former of these grounds, it 


is true that the sale had been declared to 
be a nullity, butthe declaration was made 
at the instance of the real owner of the pro- 


'perty, and it does not- appear to me neces- 


sarily to follow that it would be available 
to a deeree-holder who had failed to také 
advantage of the provisions of the Code to 
get the sale set aside. The realowner was 
no party tothe execution proceedings and’ ~ 
nothing that was therein done or left uni 
done would bind him. But unless we are 


Court's order making the sale absolute, and 
that .a decree-holder, auction-purchaser 
who by sub-r-(3) of r. 92 is precluded from 
bringing asuit, may ignore-it upon dis- 
eovering that his judgment-debtor had no 
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saleable interest, it is difficult to see why he 
should not be bound by the confirmation of 
the sale, whatever iufirmity may subsequ- 
ently appear in his title. The Code ex- 
pregsly lays upon him the necessity or at 
least provides him with an, opportunity to 
get the sale set aside where the judgment- 
debtor has no saleable interest, and the 
reasonable inference is that; if he does not 
do so, he must abide by the consequences. 
He cannot be heard to say, after it has been 
made absolute, that it is a nullity. To 


: hold otherwise would, as the learned Judges 


point out in Muthukumarasamia Pillai v. 
Muthusami Thevan (1) imply that every 
. Court saleis accompanied by a warranty 

-of title. To putitin another way, what 
is sold is the right, title and interest of 
the judgment-debtor and even if this 
ghould turn out to be valueless,the sale is 
no less a sale for that reason. 

Ofthe two other cases.relied upon by the 
learned Subordinate Judge, he must have 
overlooked the circumstance’ in Karamat 


Aliv. Nagindra Kishore Roy (6) that the. 


decree itself was set aside, so that all pro- 
'ceedings subsequent to it were vacated. 
"The ease is thus no authority-for the propo- 
sition in support of which it was invoked. 
"In the remaining case Radha Kishun Lal 
v. Kashi Lal (2), it was indeed held that the 
' effect of a decree obtained by a third party 
claimant against the decree-holder (who had 
. purchased thé property) and the judgment- 
debtor was to set aside .the sale, and 
that no formàlorder to that effect was re- 
. quired. This view has been criticised in 
- Muthukumarasamia Pillai v Muthusami The- 
“wan (1) and I am in general agreement with 
what has been there said about it. I have 
suggested above the objections which I feel 
to allowing a decree-holder or more’ pro- 
perly, an auction-purchaser to call in ques- 
tion the effect of a sale which has already 
been made absolute. 
The respondent has endeavoured to ad- 
vance his argument by the citation of the 


cases which support the view that, al-. 


though a sale has been confirmed, the dec- 
ree is not satisfied until the: decree-holder, 
where he is himself the auction-purchaser, 
has obtained délivery of the property pur- 
chased. Authority for this position is to be 
found in Moti Lal v. Makund Singh (13), 
. Suriatoolla Molla v. Raj Kumar Roy -(9), 
. Lakshmanan Chettiar v. Kannammal (8), 
(13) 19 A. 477; A. W. N. (1897) 117; 9 Ind. Dee. 

(s. : 308. 34 


MUNDLAPATUJAGANNADHA- RAO V RACH4PUDIBASAWAYYA. [104 I. C. 1927] 


Babu Ram v. Pearey Lal (10) and Mathon- 
kandi Kannan v. Thayyil Pukkutti Avvulla 
Haji (7). 
cases was whether an applieation for deli- 
very under O. XXI, r. 95 is a step-in-aid of 
execution. In the case last cited Devadoss 
and Sundaram Chetty, JJ., have summarised 
the effect of the case-law originating in, this 
Court and have come to the conclusion that 
the balance of authority is in favour of the 
proposition. “But although such an applica- 
tion for delivery may be defeated by the 


resistance of a third party, that does not 


imply, having regard to the provisions of 
the Code, that the decree-holder can proceed 
to execute his decree anew. The learned 
Judges in the case last referred to met the 
objection that the decision at which they 
arrived involved a confusion of decree-hold- 
er with auction-purchaser by saying “ the 
contention thatthe moment he (the decree- 
holder) buys the property of the judgment- 
debtor he ceases to be the decree holder 
and assumes the capacity of a stranger pur- 
chaser isnot supported by any authority. 
When the law prescribes certain course to 
be pursued by the decree-holder even when 
he becomes the purchaser of the property, it 
is notopen to.rely upon the expression used 
in Art. 138of the Limitation Act and to hold 
that his capacity: as decree holder ceases 


the moment he becomes the purchaser in.. 


Court sale." 


. If I may respectfully comment upon these j 


observations in so far as they are fairly ap- 
plicablė to the present circumstances, the 
course which the law prescribes is set out 
in r. 94 of O. XXI, and it is prescribed -not 
to the decree-holder but to the auction- 
purchaser. As a decree-holder the rule 


-does not affect him. Io the words of 


Banerji, J ,in Bhagwati v. Banwari Lal (12): 
“The decree-holder as such is not entitled to 
possession, as the decree does not award 
possession. It-is only in his capacity as 
auction-purchaser that he can. apply for 
and obtain possession. In this respect his 
position is no better and should be no worse 
than that of any other purchaser." ae 

It appears to me that there is much to 
be said for this view. Our attention has 
not been drawn to any provisions of the 
Code which distinguish a decree bolder 
auction-purchaser frem a stranger auction- 
purchsser,in respect of bis rights as auction- 
purebaser. linfer fiom this circumstance 
that. no ‘such distinction is intended. 
Suppose immoveable property is sold in 


The question which arose in the - 
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satisfaction of a money or ofa mortgage- 
decree, and the purchaser, as here, does not 


apply within 30 days. to have the sale set - 


aside. If he is other than the decree holder, 


he.deposits the money, if he is the decree- , 


“holder itis unnecessary for him to do so, the 


one sum being set-off] against the other ` 
under O. XXI, r. 2, Civil Procedure Code. In - 
either case the sale is confirmed, and satis- _ 


faction of the decree is entered. As soon 
as such .entry is made the decree-holder as 
decree holder is settled with, and if any 
further difficulty arises he has to meet it 
under the provisions relating to auction- 
purchasers, Upon this view, ib is impos- 
sible to hold that any further opportunity 
to take out execution remains, for so to hold 
would mean that it was the auction-pur- 
chaser, and not the decree-holder, to whom 
such a step was-open. It is purely the 
business of the purchaser to obtain his sale 
certificate under r, 94 and to apply for deli- 
very, under r.95 or 96. If he is resisted, 
the succeeding rules provide him with a 
‘remedy,in the shape of an enquiry into 
and adjudication by the Court upon the 
title of the. persons resisting; and if he is 


dissatisfied with the result, the purchaser. 


may institute a suit under s. 103, Civil Pro- 
cedure Code. 

Although this principle, in some of its 
implications,.may not have been invariably 
followed to its logical extremity, it may, I 
think, be adopted at least so far as to 
negative the somewhat startling proposi- 
tion—that a decree-holder who has in 
effect received payment and whosedecree has 


been recorded as satisfied may, upon a de-. 


fect in the judgment-debtor's’ title appear- 
ing, re-open his decree and proceed to obtain 
further satisfaction of it. So adopting it, 
I see no reason to dissent from the deci- 
sion in Muthukumarasamia Pillai v. Muthu- 
sami Thevan (1) and I would accordingly 


.allow the Civil Miscellaneous Appeal and | 


dismiss the application with costs through- 
out, Sa ne - 
a Ve a - : Appeal allowed. 

A > i : f 


zZ 
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CALCUTTA HIGH COURT. 
ApPEsL FROM APPELLATE DEOorEE No. 832 
` ` oF 1925. 
August 8, 1927. 
~ Present : —-Mr. Justice Cuming and 
. : Mr. Justice-Roy. s 
Bibi SAMSANNESSA BIBI AND ANOTHER 
“ —PLAINTIFES—APPELLANTS ` ^ 
versus G 
RAHIM PRAMANIK AND OTHERS — 
] DEFENDANTS— RESPONDENTS. . 
` Landlord and tenant—Recorded tenant, whether 
represents his co-sharers—Question of fact—Decree 
against recorded tenant—Sale of tenure —Interest of 
co-sharers, whether passes. - ac 
There is no rule of law that a recorded tenant 
represents all his co-sharers and, the question whe- 
ther one of the heirs of a ‘deceased tenure-holder, 
whose name is registered in the landlord's office, 
can be regarded as a representative of the other 
heirs also depends on the circumstances of each 


‘particular case and is largely, if not essentially, a 


question of fact., (p. 620, cols. 1 & 2. 


Chamatkarini Dasi v. Triguna Nath Sardar (4), 


followed. 

Although a landlord: may look for his rent from 
only the registered tenant, yet when he proceeds to 
sell the tenancy it has to be considered in.each case 
whether the registered tenant represented hig co- 
sharers also. [p. 620, col. 2.] 


: Appeal against the decree of the Bub- . 
ordinate Judge, Nadia Krishnagar, dated 


the 16th of January, 1925, modifying that 
of the Additional Munsif, Kustia, dated the 
22nd of December, 1923, 


Dr. Radha Benode Pal, Babus Bhupendra | 


Kumar Basu and Jitendra Mohan Banerjee, 


for the Appellants. t 


Syed Nasim Ali and Babu Ramesh 
Chandra Pal, for the Respondents. i 


à JUDGMENT. 

Roy, J.—The facts giving rise to this 
appeal are these: There was a tenure stand- 
ing in the name of .Chiniraddin under the 
Saba Babu&. The family acquired the 
tenure in the lifetime: of the father but 
Chiniraddin was the only recorded tenant 
in the books of the landlord. After the 
death:ofthe father which took place in 


1314 B. E. the widow and the four sons. 


succeeded to the tenure.and realised rents 
Írom the tenants in respect ofthe separate 
shares. The landlords sued Obiniraddin 
for arrears of rent due for the years 1919- 
1915-and, in execution of the decree they 
obtained, the tenure was purchased by the 
plaintiffs who-are the two widows of Basirad- 
din, a brother of Chiniraddin. The widows 
took delivery of possession through Court 
in 1917 but. obviously all the heirs still 
remained in possession, for, the settlement 


= 


NES 
operations began in 1918 and in the finally: 


published Record of Rights all the heirs are 
yecorded to be in possession. The. Saha 
Babus brought a damage suit in 1918, and 
‘in. that suit thay made ‘all the heirs 
` parties. It appears that there was a stipula- 
tion in the lease that the tenure-holder 
would pay rent for the Saha Babus to 
their superior landlords but the tenure- 
holders did not and this damage suit was 
brought in respect,of the same years for 
which they had previously brought a rent 
‘suit, The plaintiff brought this suit and 
asked: for enhancement of rent on certain 
grounds. The rate of rent was not disput- 


ed but the tenant raised the question that. 


the plaintiffs had, by their purchase, acquir- 
ed only the fractional interest of Chinirad- 
. din and were not entitled under s. 188 of 
: the Bengal Tenancy Act to ste for enhance- 
ment; It is inthis way the question has 
arisen which required our decision, viz., 
whether the plaintiffs have got 16-annas 
interest in the tenure or whether they have 
“only: acquired the 4;-annas 
Chiniraddin. The trial Court held that 
as Chiniraddin was the only recorded 
‘tenant and asafter the father Chand Miah's 
. death the different có-sharers did not re- 
` gister their. names in the landlords’ sherista, 
Ohiniraddin ` represented all the co- 


sharers to the landlords and the co-sharers ` 


are bound by the results of the .rent suit 
and he gave the plaintiffs a decreé. The 
“earned Munsif quoted. cases of Jeo Lal 
Singh v. Gunga Pershad (1), Nitayi Behari 
‘Saha Paramanik v. Govinda Saha (2) and 
Rajani Kant. Guho v. Srimutty Uzir Bibi 
' (3). There was an appeal by the tenant-de- 
fendant and the lower Appellate Court came 
to the conclusion that in the cireumstances 
ofthe case Chiniraddin did not represent 
the tenure at all and the plaintiffs as co- 
' gharer tenure-holders are not competent 
to sue-for enhancement.of the rent. He 
. gave the plaintiffs a decree for their share 
‘of rent (as derived from Chiniraddin). 
The plaintiffs havecome up here from.this 
decisión and the argument of Dr. Pal 
appearing for them is in effect that the 
lower Appellate Court has made an error 
3n deciding the point at issue. re 

The question, however, whether one of 
Beveral tenants can be regarded as a re- 


1) 10 C. 996; 5 Ind. Dee (x. a.) 664: 
: 3 26 0.677; 13 Ind. Dec. (N. s.) 1033. 
(3) 1 0, W. N 170. mE 


SAMSANNESSA BIBI v. RAHIM PRAMANIK. 


interest of. 


“purpose of perfecting their titles. 


. " [104 L ©. 1927] 


preseatative of the rest must depend upon 

the circumstances .of each case; such a 

question is largely, if not essentially a 

question of fact [Chamatkarini Dasi v. 

Triguna Nath Sardar (4)) 1t seems to me, 

therefore, that we are bound by the finding 

of fact by the lower Appellate Court in, 
this case. It might be possible to disturb 

this decision if it could be shown that 

it is based on an erroneous conception of 

the law or the evidence, 

“ But there is only one mistake of fact . 
which does not make any real difference ' 
in the cass. The learned Subordinate Judge 
was of opinion that the landlords brought 
the damage suit first, and then, the rent suit, 
and he was of opinion that the landlords 
were not entitled subsequently to. sue 
Chiniraddin alone. As a matter of fact, 
the rent suit was brought first but their 
conduct in subsequently joining all the 
heira, gives rise to tbe inference that they 
knewallalong who were the actual tenure- 
holders. It cannot be said that they did 
not know, forthe tenure comes from the 
days of Chand Miah and the heirs are in pos- 
session, and any slight enquiry would have 
revealed the facts. A landlord,it may be 
conceded, may look for his rent from only 
the registered tenant but when he proceeds 
to sell the tenancy.it hasto be considered 
what really passed by the sale. . The learned 
Vakil has referred to the cases cited by 
the Munsif. In the particular circums:- 
ances of these cases it was‘held that there 
was representation, [t wasnot laid down : 
anywhere, as far as I know, that the re- 


` corded tenant represents all the co sharers. 


It was said in.Ashok Bhuiyan v. Karim 
Bepari (5) thatthere is no law rendering 
it obligatory on, tenants to get their names 
recorded in the landlords’ sherista for the 
Ashok 
Bhuiyam's case (5) was considered in the case 
of Jagattara -Dassya v Daulati Bewa (6) and 
it was pointed out therein that the dis- 
tinction between tenures and raiyati hold- 
ings under the Bengal Tenancy Act has 
been largelyobliterated. With due respect, 
I venture to goalittie further and point 
out that there is no law that on the death 
of a tenure-holder all theheirs are bound 
to register their names in the landlord’s 
office. ‘The only penalty for non registration 
in the case of a permanent tenure-holder ig 
(4) 19 Ind. Cas. 989; 17 C. W. N. 833. 


(5) 9 0. W. N. 843. . 
(6) 2 Ind. Cas. 695; 370. 75; 13 C W. N. 1110. 
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provided in s. 16 which lays down the bar 
to his recovering-rentfrom his tenant, In 
Jagattara’s case (6) it was said that the 
decision in Ashok Bhuiyam's case (5) lays 
down no more than this that a landlord is 
not justified in treating theregistered tenant 
of a raiyati holding’ as ‘the sole tenant 
merely because his-co sharers in the hold- 
ing are not. registered; and it. was also 
‘decided that thereis nothing in that case 
to prevent the whole body of tenants of a 
-raiyati holding electing to treat one of 
„their number as their representative in 
“their dealings with the landlord; the fact 
that only one tenant is registered is mere- 
ly an item in the evidenceon the question 
;Whether heis or.is not the representative 
qua the landlord. The case of Afraz Molla v. 
‘Kulsumunnessa Bibi (7)held that the mere fact 
that-a tenant's name ia not registered “can- 
not prejudice her rights." The doctrine of 
representation is grounded really on the 
principle of estoppel as was pointed oùt in 
Raja Koer v. Ganga Singh (8). It is un- 
necessary to quote any more cases. The 
rulings cited by the Munsif havé been dis- 
cussed inthe cases I have mentioned. 
The mere fact that Chiniraddin's brothers 
were not registered in the landlord's office is - 
not enough to show that they held’ out 

Chiniraddin as their representative in their 

transactions with the landlord. Chinirad- - 
din was merely a benamidar for his father 

and on the father's death, Chiniraddin was’ 


a benamidar for the other co-sharers for ` 


their shares. All the co-sharers were in 
possession and the landlords, it may be 
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MADRAS HIGH COURT. 
Second CIVvIL APPEAL No. 758 or 1994. 
f " January 20, 1927. 
: Present: —Mr. Justice Jackson. 
: ADINARAYANA REDDI-—PLAINTIEE— 
: APPELLANT E 


i versus : | ` 
SUBBARAYAL REDDI AND OTAERS— 
DEFENDANIS—RESPONDENTS. . 

Hindu Law—Joint family—Alienation by manager 
—Suit by junior members to set aside alienation — 
Partial necessity—Decree, form of. 
. In a suit by the junior members of a joint family 
to set aside. a sale by the manager which is for dis- 
charge of family debts to some extent the benefit 
must be distributed over the shares ofthe various 
members, and the proper course is to divide the 
property by metes and bounds and to allot to the 
junior members of the family their shares, charged 
hey have. benefited by 


with the amount by which t 
the liquidation of debts. [p 692, col. 1.] 
Vadivalam ‘Pillay v. Natesam Pillay (1), applied. 
Second appeal against the decree of the 
istrict Court, South Arcot, in A. 8. 
No. 231 of 1922, preferred against that of the 
Court of the District Munsif, Cuddalore, 
in O.S. No. 93 of 1921. 2 

: Mr. N.S, Srinivasa, Ayyar, for the Appel- 
ant. : 

. Mr. M. Patanjali for the. Re- 
Bpondents. 


. JUDGMENT.—Appeal against the 
judgment and decree in A, S, No.231 of 
1922, District Court," South Arcot, O. S, 
No. 93 of 1921, District Munsif's Court, 
Cuddalore. py YE 
- Plaintiff sued to recover possession of 
property bought from: the Ist defendant 
under two sale-deeds-and for Rs. 191 for 


D 


Sastri, 


‘taken from -the circumstances of the case mesne profits and damages for use and 
and from their subsequent conduct, were occupation from defendants Nos. 2 to 8. The 
aware of the real state of things.- There District Munsif found that the plaint trans- 
was, therefore, no representation. In my actions were sham and dismissed the suit. 
opinion, therefore, the decision of the lower ..The District Judge: decreed the suit in 
Appellate Court should be upheld and the part. The plaintiff appeals and the- 
appeal dismissed with costs. >. É 3rd. defendant files a Memorandum of. 
" Cuming, J.—i agree that the appeal Objections. : i . 
should be dismissed. "Second, defendant is 


married to the 


A. N. A. A ppeal dismissed. daughter of Ist defendant; 3rd defendant 
(7) 4 C. L. J. 68. - - was 2nd defendant's minor son. In order 
RC 1 Ind.. Cas. 197; 13 O, W. N. 750; 10 C. L. J. to discharge two mortgages the 2nd defend- 
201. CU ie 9 ay t 


ant sold thé entire family property to-Ist 
defendant and Ist. defendant subsequently 
. Bold it to plaintiff. - - 
I eannothold that the finding of fact is 
perverse asurged in the 3rd .defendant's 
- Memorandum of. Objections; andit only 
remains to consider whether on this finding 
. the law. has been properly applied. ` l 
If a manager of a ‚Hindu family sellẹ, ` 


` 622 : 
half the family estate forjustifiable neces- 
sity, the benefit must be distributed over 
the shares of the various members. 
sametime a manager can sell his own share 
for what he likes. ; 

The proper course is to divide the pro- 
perty by metes and bounds and to allot to 
the other members of the family their 
shares charged with the amount by which 
they have benefited by the liquidation of 


debts. In Vadivalam Pillay v. Natesam . 


Pillay (1), the ruling case in this matter, 
there were,as in the present case, only 
two members of the joint-family, Chinnappa 
' the manager, and his nephew the plaintiff. 
Chinnappa sold property for Rs. 500 and 
` the sale washeld to be valid for Rs. 250. 
Both in that case and in the present case 
the yendee's sale as regards the joint family 
is upheld to the extent of onehalf of the 
property for which he had paid. The 
property was ordered to: be divided by 
metes and bounds, and the plaintiff, the 
. nephew took out his half share, charged 
with Rs. 125, his half of the Rs. 250 by which 
the estate benefited. . * 
In the present case the property 'should 
also be divided, and 3rd defendant would 
be entitled to bis half share of the property 
sold charged with Rs. 150 the amount by 
which he-was benefited on the discharge 
of the mortgages. The other half share be- 
longing to 2ad defendant must be regarded 


as sold to the lst. defendant and ultimately - 


to plaintiff, 

The pointto keep in view in working out 
these equities ig that as regards the vendor's 
own share the Courts hold him tò his sale, 
‘and are not in the least concerned with the 
merits of his bargain. Therefore, the 
vendée, on partition steps. into: his shoes. 
Then each share is charged with its por- 
tion of relief obtained by the transactions. 
‘So the vendor's share now the vendee's is 
charged with Rs. 150 half the relief, and 
- the. remaining member's share, the 3rd 
defendant's, is charged with Rs, 150, 

The lower Court's decree will be modifi- 
ed accordingly, and the appealis allowed 
with costs. : 

The Memorandum of Objections is dismiss- 
ed with costs. -Ground six was not pressed. 
v. N. 
A. N. 
J. 


4 


yO E Decree modified. 
MR 


M. 256; (1912) M. W. N. 851. 


LAKHO TÉWARI v, LALIT KOERI. 


At the . 


(1) 16 Ind. Cas. 835; 37 M. 435; 12 M. L,- T. 192; 28 . 
L. 
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PATNA HIGH COURT. | 
APPEAL FaOM APPELLATE DEOKER No. 879 
-oF 1924. - 
May 21, 1927. 
Present:—Mr. Justice Allanson. 
LAKHO TEWARI—DEEFENDANT— 
, APPELLANT 
- versus 

LALIT KOERI—PzaiNTIFF anon THAKUR 

TEWARI AND AWOTHEx—DBFENDANTS— 

RESPONDENTS. 

Evidence Act (I of 1872), s. 68— Evidence ( Amendment) 
Act (KAKI of 1926)—Attesting witness, examination: 
of, whether necessary, when execution not specifically 
denied. - . . 

Unders. 68 ofthe Evidence Act, as amended by 
Act XXXI of 1926, it is not necessary to call an 
attesting witness in proof of .the execution of a 
registered document, not being a Will, unless its 
execution by the person by whom: it purports’ to. 
have been executed is specifically denied. [p. 623, 
eol. 1.) 

Appeal froma decision of the Subordinate 


"Judge, Hazaribagh, dated the 28th March,. 


1924, confirming that of the Munsif, Giridih, 
dated the 28th November, 1923. 
Mr. Satya Sundér Bose, for the Appellant. 


` Mr. Shiweshwar Dayal, forthe Respondents, 


‘JUDGMENT—This appeal arises out 


‘ofa suit for redemption ofan usufructuary 


mortgage executed by the plaintiff in favour 
of defendants Nos. 1 and 2. The defence 


was that this land was the 'defendants' 


raiyati land, and. had never been mort- 
gaged to them bythe plaintiff. The guit 
was decreed and the appeal was dismissed 
by the learned Subordinate Judge. Defend- 
ant No, 1, one of the mortgagees, appeals. - 
The first point argued, which does not, 
appear.to have been taken inthe lower 
Court, is that the suit is not maintainable, 
as the mortgage was void ab initio under 
s.46 of the Chota Nagpur Tenancy Act. It 
was a registered usufructuary mortgage 
for five years and was certainly valid 
under that section. Then it was contend- 
ed that.as the defendants had been allowed 
to hold on beyond the five years, this is 
an indication that the parties intended 
the mortgage should be for a longer 
period than five years, and, therefore, it 
was an invalid mortgage. The defendants 
are now trespassers, and the suit for 
redemption cannot lie. If this contention: 
was &ound, then every usufructuary mort- 
gagee in Chota Nagpur would, on the 
first day after the expiry of the five years’ 
term, be a trespasser. lfso, the original 
raiyat could bring an ejectment suit with- , 
out having to deposit the mortgage-money, 


d 


[104 L Q. 1927) 
There is nothing, in my opinion, in the 
contention that the suit is not maintain- 
able. : 

The next point is that the bond has not 
been properly proved. I am inclined to 
think that on the pleadings the execution 
of the mortgage-bond might have been 
taken tobe admitted by the .defendants. 
There is no denial in the written state- 
ment that the mortgage-bond mentioned 
in para. 2 of the plaint was not executed 
by the defendants. Paragraphs 5 and 6 
of the written statement run as follows:— 

“5. That the plaintiff's allegation that he 
has let out the land in suit in rehan to 
this defendant for Rs. 100 is quite false 
and fictitious. This defendant did not 
and does not cultivate the land in suit 28 
rehan land." : : 

"6. That the reha land alleged by the 
plaintiff has no connection at all with ihe 
Jand in suit recorded in the survey papers; 
nor do the boundaries of the rekan 
land fully tally with -those of the lahd in 
suit. They are two separate pieces of 
land." ye ers : 

It is clear that the defence really was 
that the land mortgage was not identical 
with theland in.suit. Under s. 68 of the 
Evidence Act, as amended by Act XXXI 
of 1926, it-is not necessary to call an 
attesting witness in proof of the execution 
of a registered document, not being a 
Will, unless its execution by the person by 
whom it purports to have been executed 
is specifically denied. In any case noth- 
ing has been put: before me to justify my 
holding that the’ concurrent findings. of 
the lower Courts that the genuineness 
of the bond was ‘sufficiently established 
were wrong findings. The same remark 


.üpplies to the contention that the passing 


of consideration had not been proved. 
[here is no denial inthe written state- 
ment that consideration did not pass. 


It was next argued that the defendants, 


had acquired a tenancy by estoppel. Iam 
quite unable to follow the contention. 
Apparently. the alleged ‘estoppel was bet- 
ween the landlord, defendant No. 3 and 
the other defendants. There can be no 
estoppel as regards the plaintiff. - 

Finally it ‘was said that there had been 
an abandenment of the holding by the 
plaintiff and a fresh settlement by the 
landlord with the defendants. There was 
no such case made out in the written 
statement. The contention is based on 
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the fact that the plaintiff began to reclaim 
the land and that the reclamation was 
afterwards completed by the defendants 
after they had got possession of the land 
in mortgage. There seems to be nothing 
in the point. < . 

The appeal is dismissed with costs to the 
contesting respondent. 
, B.K. P. : 


Appeal dismissed. 
AM. As . 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE ` ^ 
No. 245 or 1925. 
July 20, 1927. 
Present:—Mr. Justice Cuming and 
Mr. Justice Cammiade 
MAKRAM ALI MOLLA AND OTBERS— . 
PLAINTIPFS— À PPELLANTS 
versus 
- ABDUL HAMID MOLLA AND ctatss— 

Pro forma DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. I, r. 10 
— Suit instituted in name of dead person Amendment 
by substitution of heirs, legality of—Suit by two 
mortgagees one of whom was dead—Amendment—Co- 
mortgagee's right to sue alone—Court's power to amend 
even in absence of mistake. —. . 

Where a suit is instituted in the name of a sole. 
plaintiff who is dead at the time ofthe institution 
of the suit, the plaint cannot be amended by sub- 
stituting the heirs of the deceased plaintiff, as a dead 
person cannot institute a suit at all and, there is no 
valid suit to be amended. (p. 624, col. 2.] 

But, inasmuch as a co-mortgagee can institute a 
suit on his mortgage if he adds his co-mortgagee 
either as a pro qoma defendant or as a co-plaintiff, 
a suit instituted on behalf of two mortgagees one 
of whom was dead atthe time of the institution of 


“the suit is not bad ab initio and can be amended 


by substituting the heirs ofthe deceased mortgagee 
in his place. [|ibid.] 

The fact that there was no mistake in bringing the 
suit originally, in the name of the dead person will : 


not prevent. the Court from adding the name ofthe ` > 


„proper persons as parties. [ibid.] : ` 
A Court can exercise its powers to strike off or 
add parties, under O. I, r. 10, sub-cl. (2) of the Oivil 
Procedure Code, even where the defect in the original 
frame of the suit was not due to any mistake.’ 
[ibid ] RE 
Appeal against the decree of the Subordi- 
nate Judge, Noakhali, dated the 19th of 
July, 1924, reversing that of the Munsif, 
Second Court, Lakhipur, dated the Ist ef 
April, 1922. à 
“Mr, Santosh Kumar Bose’ and Babu 
Chandra Sekhar Sen, for the Appellants, _ 


"brought in 


UMS 


dra, Kumar Ghose, for the Respondents, 

i JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal has arisen are shortly 
thése;—T wo persons by name Pana Mea 
and Ayab Ali lent a certain sum of money 


"onmortgage to the present respondents. 


A "suit was brought on the mortgage 
bond against the defendants. It was 
the names. .of the two 


mortgagees Ayub Aliand Pana Mea. Asa 


. matter -of fact at the time when the suit 


was brought Ayub:Ali was dead. It would . 
appear that the plaint had been verified by 


‘Mokram Ali, the father of Ayub Ali, appa- 


. rently'signing his 


name. The defendants 
in their written. statement contended that 


“the suit was not maintainable as Ayub Ali 
‘was dead at the time of the institution of 


_the suit. 


Then Mokram Ali who was 


the heir of Ayub Ali put in a peti- 


dismissed the whole suit. 


tionto be substituted in the place of his: 
deceased son Ayub Ali. This was allowed 
and the suit proceeded to judgment—the 
guit being 

ifs, -The defendants appealed to the Dis- 
trict Court. The learned Subordinate Judge 


who heard the appeal held that there . was 


no: mistake in making the dead man a. 
plaintif in the suit; and that the dead man’s 
father who signed the plaint, verification 
and vakalatnama on behalf of his son knew 
that he was dead and, therefore, apparently 
O.Lr. 10 would have no application, On 
these findings he. decreed the appeal and 
i sed The plaintiffs, 
Have appealed tothis Court. 

' The Pontention of the .learned- Advocate’ 


“who appears .for the appellants is that the 


~ plaintif ..or. 


` plaintiff that O. 


suit was not wholly. bad. Pana Mea who 
was one of the - mortgagees could bring the 


guit. It was quite possible that the suit- 


might ultimately have been defeated on the 


_ground that the co-mortgagee should have 


been. made a- party. But O. Ir. 10, sub- 


' el. (2) enables the Court. &t any time on such. © 


thinks fit to add any person as 
defendant. The respondents; 
contend that itis only where there has been 
& bena fide mistake in making a person. 
I, r. 10 has any application 


terms-as it 


“and thatit is onlyin such a casethat the 
-Gourt should allow plaintto be amended. 


joinder of 


and add . the: name, of the. proper plaintiff 


tothe suit. ' - ae ih: 
: Tt-seems to me that this isa case of non- 
) ‘party. None of the authorities 


 MAKRAM ALI MOLLA V. ABDUL. HAMID KHAK, 
` , Babus Mukunda Behari Mullik and Mohen- 


decreed in favour of the plaint- | 
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to which we have been referred really touch. 
this point. The cases to which we have 
been referred were cases of sole defendant 


.or sole plaintiff. Now; obviously if this 


were the case ofa sole plaintiff who was 
dead at the time of the institution of the 
suit there would have been no suit 
which could be amended in any way, 
because a dead person cannot institute a 
suit. Butin the present caseone co-mort- 
gagee can bring a suit on his mortgage 
if he adds his co-mortgagee either as 
a pro forma defendant or asa co-plaint- 
iff. The suit cannot, therefore, be said to be 
bad ab initio. It is possible that the suit 
might fail ultimately if the plaintiff when 
the matter was broughtto his notice refused 
to add the heirs of the deceased co mort- 
gagee either as co-plaintiff or pro forma 
defendant. But this was done, as a matter 
of factas soon as he realized that this person 
should be made a party to the suit. Order I, 
r. 10, sub el. (2) gives the Court power at any 
stage. of the proceedings either on his own, 
motion or on the applieation by any party 
to eitherstrike out the name of any person 
improperly joined whether as plaintiff or 
defendantor add the name of any person a8- 
plaintiff or defendant. As far as I can 
read this rule it does not depend upon the 
fact whether the party has originally been 
made a party by mistake. Assuming for 
the sake of argüment that there was no 
mistake in bringing the suit originally in 
the name of the dead man that would not 
prevent the Court from adding the names. 
of the proper persons as plaintiffs.or 
pro forma defendants.. The decision of the 
learned Subordinate Judge is clearly 
wrong. i . 
‘The appeal must, therefore, be decreed 
and as it has been decided on a preliminary 
point, the appeal will now be sent back to 
the learned Subordinate Judge who will 
hear the appeal on the other points which. 
may arise in it. 

Gosts of this appeal will abide the final 
result of the appeal. i 

` Cammiade, J.—I agree. 

A. N. A, ` Appeal allowed: ` 

E Case remanded, 


` 


. he has done in the present instance. 
counter- petitioner has been charged with 
` having falsely accused certain persons of 
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MADRAS HIGH COURT. 
Criminal Revision Oase No. 844 or 1926, 
(CRIMINAL Bern Petition No.-733 oF 

y26), . 

March 25, 1927. 
Present:—Mr. Justice Jackson. 
MURUGAN AND OTHERS— ÜOMPLAINANTS— 

- PETITIONERS 
e versus - : 
. GUTHA RAMI NAIDU—AGGUSED— 
RESPONDENT. 


l .. Criminal Procedure: Code (Act V of 1898), ss. 344, 


476—False complaint to Police and Magistrate—Dis- 
missal by Police, whether - sufficient to initiate pro- 
ceedings for preferring false charge—Sanction of 
Magistrate, whether necessary—Complaint to Magis- 
trate—Presumption of sworn statement —Power of 
Magistrate to stay proceedings before himself, 

A person who has preferred a false charge to the 
Police and has also taken the same facts by way of 
complaint to a: Magistrate, cannot be prosecuted 
under s. 211, Penal Code, for preferring the 
false charge, without a complaint of the -Magistrate 
as required by s. 476,- Criminal Procedure Code. [p. 
626, col. 1.] 

Tayabullah v. Emperor (2), followed. 

Ramasami v. Queen-Empress (1), not followed. 

Proceedings initiated for such prosecution without 
the sanction of the trying Magistrate and before the 
ease before him has legally terminated are, therefore, 
without jurisdiction. '[p. 825, col. 2.] ` 
_A complaint before a Magistrate must be-pre- 
sumed to have been made on sworn statement. [ibid.] 

E Sub-Divisional Magistrate has.no powerto stay 
proceedings’ in his-own Court, although he may, 
under s. 344, Criminal Procedure Code, adjourn a case 
from time to time. [p, 625, col. 1 


Petition, under 88.435 and439 of the Code 
of Criminal Proeedure, 1898, praying the 
High Court to revisé an orderof the Court of 

“the Sub-Divisional Magistrate, Ranipet,in 


ae No. 20 of 1926, dated the 24th August, 


"Messrs. K. S. Jayarama Iyer and T. Ku- 
maraswamiah, tor the Petitioners. 
Dr. S. Swaminathan, for the Respondent. 
The Public Prosecutor, for the Crown. 


ORDER.—Thepetitioners.seek to revise’ 
an order by the Sub-Divisional Magistrate 
of Ranipet staying further proceedings in 
acase upon his file brought under s. 211, 
Indian Penal Code, The order might be 
set aside on the short ground that the Sub- 
Divisional Magistrate has no power to stay 


- proceedings in his own Court. Under s. 344, 


Criminal Procedure Code he may adjourn 
a, case from timeto time,but that is not what 
The 


theft before the village Headman, an offence 
h 40 


- MURUGAN v bika rami NAIDU.| 


- from the record now 
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punishable under s, 211.. The case was duly 
reported by the Headman to the Police who 
referred it as false. Then the, eounter-peti-' 
tioner being apprised of that fact put 
in &'ceomplaint before the Sub-Magistrate 
and the Sub-Magistrate recorded a written 
statement upon it. He allowed the prayer 
of the Police to strike the case- off their 
file, but apparently passed no further orders 


.on the complaint of the counter-petitioner. 


Tt was urged at the trial before the Sub- 
Divisional Magistrate that inasmuch as the 
false charge was committed in a proceeding 
in the Sub-Magistrate's Court, to wit, ihe 
complaint, he had no jurisdiction to enquire 
into the matter except on the complaint of 
the Sub-Magistrate unders.476. He declin- ` 
ed to go into this question and the matter 
was taken up to the learned Sessions J udge 
who informed him that it- was a question 
which could not be postponed and. . that 
under the law if the offence was committed 
in the Sub-Magistrate, Court the complaint 


- of the Sub-Magistrate would bé necessary. 


The Sub-Divisional Magistrate met -this 
suggestion by finding that, as a matter of 
fact, there had been no complaint entertain- 
ed by the Sub-Magistrate. His theory seems 
to be that on receiving the counter-petition- 
ers complaint the Sub-Magistrate merely 
threw it aside and what purports to be his .. 
statement endorsed on its back was not a 
‘sworn statement, It cannot be ‘discovered 
before-the Court how 
the Sub-Divisional Magistrate came to hold | 
that it was not. a sworn. statement. The ` 
ordinary presumption that a Magistrate does 
his duty would lead one to infer that it was 
a sworn statement, and Mr. Jayarama lyer 
concedes that iu must be accepted as such. 
In these circumstances, the Sub. Magistrate 
clearly took cognizance of the complaint 
and any offence in regard to that complaint 
could only be prosecuted after action taken 
by him under s. 476. Butit is now argued 
that it is unnecessary to consider this com- 
plaint at all and that the prosecution can 
proceed on the false charge made to the 
village Headman and through him to. the 
Poliee ignoring the subsequent complaint 


‘by the .Sub-Magistrate altogether. This 


proposition is based on the authority of 
Ramacamài v. Queen-Empress (D, where no 


-doubtitis observed that the prosecution 


did not require any sanction as the appel- 
lant was tried for making a false charge to 


(1) 7 M. 292; 1 Weir 185; 81nd, Jur, 139; 2 Ind, 


“Dee, (N. 8) 787. 


e 
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. the Police. This very point has been con- 
sidered very fully in Tayabullah v. Emperor 
(2) and there can be -no. doubt that when 
the -person who preferred a false charge 
to the Police has also taken the same facts 


by way of complaint to the Magistrate, be- 
fore that person can -be. prosecuted the 


complaint of the Magistrate is necessary.. 


It would be a most extraordinary result if 
while the Magistrate was still engaged in. 
trying a complaint and possibly inclined to 
believe the complaint the complainant could 
himself be put into the dock in another pro- 
ceeding on the allegation that he had pre- 
ferred a false charge to the Police. I do not 
. find, therefore, that the opinion of the. Sub- 
Divisional Magistrate càn be supported .on 
this ground. Accordingly I quash the pro- 


ceedingsin C. O. No. 20 of 1926 on his file ` 


as having been taken without Gognizande,” 
VN. V. Proceedings quashed, 
ALN. A. > 


(2) 36-Ind. Cas. 845; 43,0. 1182; 24 O, L.3. 134; 20 
O, W, N, 1265; 18 Or. L. J. 13. ; 


/ 
OUDH CHIEF COURT. 
OgmminaL APPRALS Nos. 397, 398 AND 399 
or 1927. 
"August 25, 1927. 
—Sir Louis ‘Stuart, Kr, Chief 


Judge. 
PARBHU—Acoossb—Aprettanr , 
versus Eb 
. EMPEROR-—RSEsPONDENT. ` 
fividence—I dentification-—Accueed identified in Jail 


Present: 


Failure to identify in Court—Hvidentiary value of - 


identification, ^ 

. The evidence which goes to prove that a person 
has identified another person as having taken part 
- io a particular offence either in Jail or elsewhere 
is admissible though the value of such evidence is 
weakened perceptibly as a general rule by failure to 
identify subsequently in Court 


Criminal appeal against an order of the 


Sessions Judge, Sitapur, dated the 21st June, © 


1927. < 

Mr. H. K. Ghosh, for the Orown. 

. JUDGMENT.—The: learned Sessions 
Judge has referred in his decision to the 

principles laid down in Nagina v. Em- 

peror (1) and Bindeshri `v.. Emperor (2). 

This Court has considered these prin- 

ciples in a recent case in ‘respect of which 

no report has yet issued—the case of 


AY 95 Ind. Cas. 477; 19 A. L. J, 947; 27 Cr. L.J. 


E>) 98 Ind, Cas, 478; A.I R, 1927 AN. 163; L.R. 7 
A, WO Or 127 Or, Ls dy 138 B 


bAsGiT SINGH v. EMPEROR. | 


-in a -proceeding under the 
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Raushn Singh v. King-Emperor (Crimi- 
nal Appeal No. 186 of 1927) and has con- 
siderably expanded the views taken ia those 
decisions. The evidence which goes to 
prove that a person has identified another 


person as having taken partin a particu- . 


lar offence either in Jail identification 
proceedings .or elsewhere is admissible 
though the value of such evidence is weak- 
ened perceptibly asa general rule by fail- 
ure to identify subsequently in Court. In 
this particular case I consider that the 
learned Sessions Judge has not attached 
sufficient -value to the identifications. After 
examining the evidence I am- satisfied that 
all the three appellants have been rightly 
convicted and the sentences passed upon 
them are not excessive. I dismiss their ap- 


peals. 
G. H. Appeals dismissed, 
_ ACN, A 
PATNA HIGH COURT. 


CarminaL REVISION No. 639 or 1926. 
December 12, 1926. 
© Present:—Justice Sir Jwala Prasad Kr À 
and Mr. Justice Macpherson, ‘ 


Ds ..BABGIT SINGH Acoosso— PrrirToNER. 


versus 
EMPEROR—Opeosire Party. , 
-Registration Act.(XVI of 1908), 8. 82 (c)— Putting 


thumb impression as that of another person-—Offence : 


—Finger print—Opinion of expert, evidentiary value 
of—Taking. accused's thumb impression, legality of 
—Identification of Prisoner's Act (XXXIII of 1920), 
3.8. 

In view of the provisions of Act XXXIII of 1920, 
it is not now wrong on the part ofa Court to take 
finger prints of the accused arid to have them coni- 
pared by an expert with the disputed finger prints. 
[p. 628, col. 2.] 

The opinion of.a finger print expert must have 
the same value asthe opinion of any other expert 
such asa medical officer: In each case the evidence 
is only a guide to: the Court to direct its attention 
to judge.cf its value. The Court is at liberty to 


use its own diseretion and to come toa conclusion 


either in aflirmance of or differing from the view taken 
by the expert and in this view it is correct to say that 
itis not safe to convict an accused upon the sole 
testimony of an expert. Each case, however, must 
depend on its own circumstances. [ibid.] 

‘The registration of àa document is a proceeding 
under the Act and the giving of a thumb-impres- 
sion under r. 53-of the Rules under the Registraticn 
Act in the case of an illiterate person forms an ‘act 
Act.’ Therefore, the 
putting of the thumb impression in the Thumb lm- 
pression Register as that of another person is an 
offence under the latter part of s.82 (c) of tLe 
Registration Act, [p. 029, col, "i 


p 


1 
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Criminal revision -from an .order of the . 


Sessions Judge, Shahakad, dated the 22nd 
September, 1926, confirming that of the 
Magistrate, Firat Olass, Arrah, dated the 
llth September, 1926. 
FACTS.—The petitioner was convicted 
under s. 82 (e) of the Registration Act, on 


a charge of having falsely personated one, 


Sidhu Mahto and in such assumed character 


presented a mortgage-deed purporting to 


have been executed by Sidhu Mahto for 
registration. The miórtgage-deed was in 
favour of the petitioner's father. The lower 
Courts held that the petitioner had affixed 


his thumb impression in the Thumb Im-: 


pression Register kept under r. 53 ofthe 
Registration Rules against the name of 
Sidhu.Mahto: The finding was based upon 
the eviendea of an expert who had com- 
pared. the thumb impression in question 
in the register with the thumb impressions 
in the Exhibits filed in the case. 


Sir Ali Imam(with him Mr, B. P. Sinha), 


for the Petitioner. 
Mr. H. L. Nandkeolyar, Assistant Gov- 
ernment Advocate, for the Crown. 
JUDGMENT. : 


Jwala Prasad, Jj.—[His Lordship 


stated the facts and proceeded as fol- 
lows :—] ys 

Sir Ali Imam on behalf of the petitioner 
contends that the evidence of 'the expert 
is insufficient to prove the identity of the 
petitioner with the man who gave the 
thumbimpression in column (1) of the 
register, and he has referred to the decision 
in the case of Bazari Hajam v. Emperor 


(D. - In that case the accused was convicted 


unders. 82 (c)and (d) of-the Registration 
Act. The charge against him was that 
a document registered by the Sub-Regis- 
trar of Koilwar was not in fact executed by 
Ram Prasad but was executed by the 
accused Bazari Hajam who represented 
the alleged executant Ram Prasad who 
placed. his ‘thumbimpression upon the 


document. In that case the thumb impres-- 


sion of the accused wastaken in the Magis- 
trate’s Court aswell as in the Court of 
Sessions by a “finger print expert who 
upon a comparison of those thumb im- 
pressions with the one on the document in 
question found that the three impressions 
were identical. The conviction of the accus- 
ed was based: upon the evidence -of the 

(1) 68 Ind. Cas, 958; 1 Pat. 942; (1922) Pat. 46; 4 U, 


P.L.R.(Pat)!; 8P, L.T. 3205 A. I. R. 1922 Pat. 78; 
23 Or. L, J. 638, i 
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expert. Their Lordships (Das and Bucknill 
JJ), deprecated the practice of obtaining — 
thumb impression of an accused person in : 
the manner set forth and held that it was 
improper to convict- an’ accused person 
on the sole testimony of a finger ‘print 
expert. ae 2 
. Recently, in the case of Superintendent 
and Remembrancer of Legal Affairs v. 
Kiran Bala Dasi (2), Ghose and Duval, JJ., 
referred to 8. 5 of Act XXXIII of 1920 
and. to s. 45 of the Evidence Act and 
held thatthe taking of a thumb impres- 
-sion of an accused.person in the manner 
that was done in- the present case was 
permitted by s. 5 of Act XXXIII of 1920 
and that the opinion of the expert. formed 
by acomparison of such thumb impressions 
“is admissiblé in evidence. Their Lord- 
ships observed: "It would, therefore, follow. 
that the procedure which was adopted by the. 
Magistrate was one in strict accordance with 
. the provisions of the law and that the 
learned Sessions Judge was not correct in 
saying that the thumb impression of Kiran 
Bala Dassi which had been taken in‘Oourt 
. Was one which had been taken illegally 
„and against a fundamental principle of 
law. That being so, it is impossible to 
` resist the conviction that the thumb im- 
ression which had been put on the deed 
at the time of the registration ofthe docu- 
-ment was one which had been put not by 
Sindhu Bala Dassi but by Kiran Bala Dassi; 
in other words, we aresatisfied on the evidence 
on the record that it was Kiran. Bala Dassi 
who had personated Sindhu Bala Dassi 
at the time of the registration of the docu-. 
ment.” With this obseryation their Lord- 
ships convicted the accused: in that caso, 
Similar was the view taken in the case 
of Public Prosecutor v... Viranmal (3). In 
that casethe decision by this Court in the 
case of Bazari Hajam - v.: Emperor (1) as 
. well as of the Calcutta High Oourt in 
Emperor v. Abdul Hamid (4) were consider- 
ed. In that case, “Public Prosecutor v. 
Viranmal (3), their Lordships observed that 
a Court cannot refuse to convict’ a person 
on the evidence of a finger print expert; 
merely on the ground that itis unsafe to 
base a conviction upon such evidence, If 


-(2) 93 Ind. Cas. 73; 30 O. W.N. 373; 43 O. L. J. 19; 
27 Cr. L. J. 409: A. I. R. 1926 Cal. 531. 

(3) 69 Ind. Cas. 374; 46 M 715; (1992) M. W N. 642; 
16 L. W-663; 23 Cr. L. J. 694; 31M. L.T. 427; A. 1, 
R. 1923 Mad. 178. | 

(4) 320, 789; 9 O, W. N, 580; 2 Qr, L, J. 259, 
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‘the finger prints are clear enough, the Court 
. must verify the evidence of the expert by 
examining them with a magnifying glass 
if necessary, and applying its own mind to 
the similarities and dissimilarities afforded 
by the finger prints, before coming to a 
conclusion one way or the other, In that 
ease the finger prints or the thumb im- 
pressions were in the light of the afore- 
said remarks examined by their Lordships 
and they differed from theopinion of the 
expert and did not consider itsafe to convict 
the accused. 

It seems to me that ‘it is not now open to 
contend that it is wrong on the part of the 
Court to take fingerprints of the accused 
in its presence and to have them compar- 
ed by an expert with the disputed finger 
prints. The question has been solved by 
legislation (Act XXXIII of 1920). 

As tothe probative value of the opinion 
of an expert on finger prints, it must have 
the same value asthe opinion of any other 
expert, such as a medical officer, ete. In 
each ease the evidence is only a guide to 
the Court to direct its attention to judge 
of its value. The Court is at liberly to 
use its own discretion and to come to a con- 
clusion eitherin affirmance ofor differing 
from the view taken by the expert. In 
this view it may be said that, as has been 
held repeatedly 
that it is not safeto convict an accused 
upon the sole testimony of an expert. The 
danger of such a conviction has also been 
‘indicated in the decision of the Madras 
High Court referred to above. 
however, must depend on its own circum- 
stances. ] 
`. The question, therefore, at issuein the 

. present case is whether there is sufficient 
evidence, direct or circumstantial, to enable 
us to say with reasonable certainty that 
Basgit Singh accused isthe person who put 

“his thumb impression in column (1) of the 
register in question. 

' l have considered the case very carefully 
and in the circumstances of the present case 
Ido nótthink that wecan reject the evidence 
of the expert. The circumstances afford 
ample corroboration of the expert's opinion. 
Sidhu and Ramnandan have not been shown 
to have borne any grudge or enmity against 
the petitioner before us. Allthat we know 
is that the family of the accused and of 
Sidhu Mahto were on amicable terms and 
they had monetary transactions between 
them, The accused's father and after him 


BaSait sinG# v. EMPEROR. 


in a number of ‘cases, 


Each case, - 
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he himself seemed to be always ready to 
help Sidhu and his family in times of 
pecuniary needs. No lees than five mort- 
gage-bonds were executed by Tenger Mahto, 
father of Sidhu Mahto and Ramnandan 
Mahto in favour of Chamru Singh. They 
executed sale-deeds, one in favour of 
Chamru in 1903 and another in favour 
of Akbar Ali in 1921 in orderto pay off 
the debts covered by „the mortgage- 
bonds. There is nothing to indicate why 
having admitted five of the bonds they . 
would refuse payment of the bond in ques- 
tion, dated the 20th September, 1902, and 
deny the execution thereof altogether. On 
the other hand, aceused Basgit and his bro- 
ther Dasawan might have apprehended that 


. the land which was intheir possession under 


a usufructuary mortgage from 1897 might 
slip out of their hands. There might thus 
be pecuniary object in their minds in forg- 
ing the document in question in order to 
augment theliability of Sidhu and Ramnan- 
dan and thus to prevent redemption of the 
landsin their possession. ; 
Thus, whereas on one side, that is, on the 
side ofthe accused we find a motive for 
fabricating the bond in question, on the 
side of Sidhu and Ramnandan there is 
absence of any motive for denying the bond 
ifit were genuine. It is but natural that 
the persons in whose favour the document 
in’ question was executed would be the 
persons in the Koilwar registry office, par- - 
tieularly when Sidhu and Ramnandan, the 
executants of the bond, were not there, and 
that fraud and forgery in their names had 
to be committed in order to pass successful- 
ly through theregistration of this document, 
Therefore, Basgit Singhand Basawan Singh 
who were the beneficiaries under the bond 
in question would naturally be the persons 
in the registry office and without their par- 
ticipation it was not possible to consummate 
the forgery of the document. One of them, 
therefore, either Basgit Singh or Basawan 
Singh must have presented the document 
in question and also put the thumb impres- 
sion in column (1) of the register. The ques- 
tion is which of them did so? The thumb 
impression has been proved to be notsimilar 
tothe thumb impression of Sidhu Mahto. 
The opinion of the expert is that it is 
similar to thethumb impression of Basgit. 
The case of the accused is that the. bond 
in question was satisfied by means of the 
consideration of the kabala (Ex. 17), dated 
the 27th October, 1908, Along with it the 
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bond of Rs. 500, dated the 27th May, 1897, 
must also have been satisfied and, in fact, 
it is case of both sides that it was satisfied. 
That bond is not produced. The complain- 
ant would have produced it if he had been 
in possession of it. As it was a usufruc- 
tuary mortgage and as the consideration was 
paid out of it, it seems thatthis bond must 
be in the possession of the accused. In order 
to keep his lien alive it may have contain- 
edendorsement of payment or a mark of 
payment by tearing it off; but the document 
returned and paid off out of the considera- 
tion money remains in the hands of the 
creditor who pays the money às a proof 
of such payment. The document for 
Rs. 197-13-6 has also not been produced. 
' Therefore, the case of the prosecution that 
the document in question was with the ac- 
cused and that he has withheld its produc- 
tion in order to prevent the detection of 
forgery must be held to be true. . 
I, therefore, in concurrence with the view 
of the Courts below hold that the thumb im- 


pression in column (1) of the register is . 


that of the petitioner. This proves that he 
gave the thumb impression in that register 
caling himself Sidhu Mahto as witness 
Deoki Lal says who write it in column (2). 
Whether he presented the document or 
not, I am not sure that the evidence neces- 
sarily connects him with it. Itis highly 
probable that he did so, but the presenta- 
tion of a document is an incident quite 
apartfrom putting & thumb impression of 
the executant in column (1)of the register. 
The two take place at different places though 
in near proximity. A number of persons 
were present who were interested in the 
passing through of the document in ques- 
tion and Daroga Singh is said to have sign- 
ed for Sidhu Mahto in column (2) There 
ie, to my mind, a link missing which would 
necessarily connect the petitioner with the 
presentor of the document. . 

The charge in the present case is that the 
petitioner personated Sidhu Mahto and in 
that assumed character he presented the 
document in question for registration. That 
charge to my mind is not proved inasmuch 
as the evidence is not conclusive as to his 
having presented it. 


This brings up to the consideration, whe- , 


ther the petitioner committed anv offence 
under 8. 82, cl. (c) of the Registra- 
tion Act by having personated Sidhu Mahto 
before the clerk Deoki Lal and putting his 


own thumb impression for Sidhu Mahto in 
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column (1) of the register. The learned 
Assistant Govarnment Advocate contends 
that this would bring him under the latter 
provision of the section which runs as 
follows:— 3 i 
“Falsely-personates another, and id such, 
assumed character presents any. document, 
makes any............ statement............ 
or does any other act in any proceeding 


agrees onteni ; 
therefore, that the registration of a docu- 


ment isa proceeding. under the Act and 
the giving of a thumb impression under 
r.53 in the case of an illiterate person forms 
an act in a proceeding under the Act, 


` Therefore, that fact alone, namely, the put- 


the thumb impression by the ac- 
lumn (1) in order to - facilitate 
of the document will be an 


ting of 
cused in co 
registration 


“Offence committed under s. 82, cl. (c) ofthe 


A The question then is whether the accused 
will be prejudiced by his conviction for it 
instead of for presenting | the document in 
an assumed character asis set forth in the 
charge. The wholecase of the prosecution 
from the beginning 1s based upon the put- 
ting of the thumb impressionin column (1) 
of the register and the accused had, there- 
fore, full notice of the charge against him 
and the evidence that was given in support 
of that charge. Therefore the accused will 
notin any way be prejudiced by his con- 
viction under the latter portion of cl. (c) of 
s. 82 of the Registration Act. 2 oti 

‘T would, therefore, uphold the conviction 
of the petitioner and reduce the sentence to 
six months’ rigorous imprisonment. 


t would like to place on record 
w nof the work done by the 


Criminal Investigation Department ih de- 


i ence. 
Ou a D, J.—1 agree to the order 
proposed. No point oflaw arises. It is also 
not shown that the findings on the: facts , of 
the Appellate Court are wrong. Indeed the 
examination of the facts before us has served 
to show that the conclusions thereon of the 
learned Sessisons Judge are entirely correct, 
I should myself have had no serious difficul- 
ty in holding that it 19 a legitimate infer- 
ence from the facts proved in the, case that 
the petitioner presented the mortga ge-déed 
in question for registration, But in all the 

4 J k 


630. , 


. circumstances T am not prepared to say that 


the order proposed does not adequately 
meet the case, 
© ANA 


. — 


Sentence reduced, 


LAHORE HIGH COURT. 
OnruiNAL APPEAL No. 468 or 1997, 
UC “August 3, 1997. 
Present:—Mr. Justice Tek Chand 
~- - and Mr. Justice Coldstream. 
SHER MUHAMMAD AND ANOTHER— 
: ACCUSED—A PPELLANTS , 
QE | versus 
EE : © RMPEROR— RESPONDENT. 
D Hvidence Act (I of 1872), ss. 24, 80—Retracted con- 
“fession, use of, against maker and co-accused— Penal, 
“Code (Act XLV of 1860), ss, 84, 802—Joint commission 
' of offence—Common intention to rob and if necessary 
‘to kill—Murder committed by ‘some in furtherance of 
common iniention—Liability of others. i et 
The rule is now firmly established that ordinarily 
itis improper to nge the retracted confession of-an 
'acouBed against: his co-aceused and that, generally 
speaking, it is not safe to convict the maker of such a 
“confession without riesen in material par- 
i ; . 633, col. 1. 3 
toa ee went to a house all armed, “with the 
“common intention to rob and if necessary to kill the 


"inmates of the house or any other person who might - 


Tai or obstruct them in carrying out their 
ak furtherance of this common intention 
some of them murdered the inmates of the house : 

Held, that all the aceused were equally guilty of the 

~ offence of murder. [p. 633, col. 2.) : i . 

- Barendra Kwmar Ghose v. Emperor (1), applied. 
Criminal appeal from an order of the 
Sessions Judge, Jhelum, dated the 20th 


-April, 1927. . ' 
fe s Sheikh Abdul Kadir, Kt., for the 
ellants. - 
| Ms Abdul Rashid, Government Advocate, 
‘for the Respondent. 
JUDGMENT. 

Tek Chand, J.—Four persons, Mehra 
‘and Nawab, sonsof Fatta, and Sher Moham- 
mad and Nawab, sons of Aulia were tried by 

the ‘Court of Sessions at Jhelum under 
‘gs. 460, 302 and 436, Indian, Penal Code for 
‘having committed house- breaking by night, 
‘murdered two women, Musammat Sukhi 
‘and Ram Labhai, who were sleeping there, 
“and then set fire to the house itself. Of 
“these the learned Sessione Judge has ac- 
> quitted two, viz., Nawab, son of Fatta, and 

` Nawab, son of Aulia, and agreeing with the 
. | unanimous opinion of the four Assessors has 
“convicted Mehra and Sher Mohammad 
under ss. 302, 436 and 457, Indian Penal 

' Codo. For the first of these offences; he 
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-a little after 


- was on fire and the smoke was go 
.dense that nothing .was visible. Sundar 


-Labhaj- were burning. By surrise they 
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has sentenced Mehra and Sher Moham- 
mad to death and for the other two he has 
sentenced each of them to rigorous imprison- 
ment fortwoyearsand three years respective- 
ly. The convicts haye appealed and the re- 
cord is also before us under s. 37 4, Criminal 
Procedure Code for confirmation of - the 
sentence of death. jo 
he house in question was situated in 
Mauza Hasil and belonged to-one Dial 
Singh, P. W. No. 7, who had been working as 
a Ghee Contractor in Peshawar for the last 
seven or eight years. He went to Peshawar a 
Short time before the occurrence leaving 
the house in charge of hia widowed mother 
Musammat Sukhi, aged about 60 years. 
Musammat Sukhi be 


girl 15 or 16 years of age, and the daughter 
of P. W. No. 4 Musammat Chanon, to sleep 
with her in the house. On the night bet- 
ween the 8th and 9th of December, 1926, 
Musammat Sukhi and Musammat Ram 
Labhai slept in the room shown as kotha 
No. 1 on the plan P/P.. Early next morning 

sehri time P.. W. No. 3 Budh 
Singh, who lived in one of the neighbour- 
ing kothas, saw thick smoke coming out of 


Dial Singh's house and called out to P.W. ` 


No. 4 Musammat Chanon that the house 


. Was on fire and that Musammat Sukhi and 
. Musammat Ram Labhai were probably dead, 


Musammat Chanon went and fetched P. W. 
No. 2 Sundar Singh, a cousin of Dial Sin gh, 
who on going to the house found the door 
.of the residential kotha ‘open. The house. 


great and 


Singh, however, rushed into the kotha and 
noticed that the charpais where Musammat 
Sukhi and Musammat Ram Labhai slept 
were empty. He then went into the deorht, 
the door of which was also open, but was 
unable to go further owing -to the fierce 
fire. He, however, raised a hue 
which brought a number of persons to the 
spot. These persons tried to put down the 
fire, but the flames were too strong for them. 
All that they were able -to do was to pull 
out 7 or 8 bags of corn that were lying in 
the kethri and to demolish the . rcof, 
Through the flare they noticed that a big 
hole had been made in one of ihe walls, 
that the whole house had been ransacked, 
that a number of trunks had been broken 
open and emptied and that the bodies of 
Musammat . Sukhi .and . Musammat Ram 


being alone had asked: 
Musammat Ram Labhai, a young unmarried . 


and cry, . 
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succeeded in putting out the fire but did 
not think it advisible to take out the bodies 
and left them where they were. Sundar 
Singh arranged to send a wire to Dial 
‘Singh at Peshawar informing him of the 
catastrophe and proceeded to the Police 
Station at Nila, a distance of three miles, to 
make the First Information Report which 
was recorded atll A.M. ` : 
^. Bub-Inspector Mohammad Khan P. W. 
"No. 26 reached the spot at about 2 P. M, 
and after the usual formalities despatched 
the dead bodies to Chakwal. Sub-Assistant 
Surgeon Kirpal Singh, P. W. No. 1, per- 
formed the post mortem examination on 
the 10th of December, but, as the bodies 
were badly burnt, he could not ascertain the 
cause of death, nor was he in a position to 
say whether the bodies had beén burnt 
before or after death. No marks of viol- 
ence were visible nor could any wounds or 
bruises be recognised. In the meantime 
a knife, Ex. P-6, had been taken“out of the 
debris by Saidan chaukidar and handed 
over to the Sub Inspector on the 9th De- 
cember, 1926. Dial Singh arrived at Hasil 
on the 10th December, 1926, and ` on the 
following day gave a list Ex. P-F of the 
stolen property, which is printed at page 4 
of the paper-book. ` : 
. In the . First Information Report 
Sundar Singh had suggested that Mul 
Singh, Feroz and Zaman were probably 
the culprits,. as a dispute had Jately 
. arisen between Mul Singh and Dial Singh 
- about the construction of a certain wall, 
in which Firoz and Zaman had: sided 
"with -the former.: The Sub-Inspector on 
his arrival in tbe village on the 9th of 
December, 1926, locked up the houses of 
these three persons, but after enquiry came 
to the conclusions that he was on the wrong 
track. His suspicions fell on Jiwan.chauki- 
dar, P. W. No. 16, Mehra appellant, and 
his brother Nawab son of Fatta and he 
arrested them. On the llth of December, 
1926, he suspected that Sher Mohammad 
_appellant had also participated in the crime 
„and he arrested him also. 
On the 12th of December, 1926, Sher 
“Mohammad appellant led the Police to the 
bed of the Swanstream and pointed out a 
spot there which was dug.up. From the 
earth was recovered a bundle containing 
clothes, 45 in number, which were identified 
by Dial Singh as belonging to him. 


‘Shortly after this recovery, at about 5 P.M. CR 


“he same afternoon Mehra appellant took 
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eal 


the investigating party to a kolhà in his 
house in which sheep and goats were kept ` 
and after scratching the floor brought out 
a small bundle containing a suthan’ (trou- | 
sers) of Japan cloth in which was found 


` wrapped up a loaded six-chambered'revolver 


and a number of gold ornaments, a list of . 
which will be found (Ex. P-J) printed at 
page 7 of the paper-book. Most of these: 
ornaments were found entered in the list 
P-F, which had been given by Dial Singh 
the day before and all of these were iden- 
tified on recovery by Diel Singh as belong- 
ing to him. Further investigation continued 
in the village and at Mauza Dadhambar on 
the 13th. The convicts were then taken” to 
Ohakwal. On the 14th and on the 15th Mehra 
appellant made a confession P. W. No. 24/A. 
before Khan Faiz Mohammad Khan, Sub- 
Divisional Magistrate. The next day Sher. 
Mohammad appellant was also produced 
beforethe same Magistrateand he also made 
a confession Ex. P.W.No, 24/B. These con- 
féssions will be found printed at pages 13-17 
ofthe paper-book. Both these confessions 
were retracted before the Committing Magis- 
trate. . a f 

' The only eye-witness to the crime produc- 
ed at thetrial was P. W. No. 3, Budh Singh, . 
who stated that he was sleeping in the 
adjoining room, was roused soon after 
midnight by Musammat Sukhi shouting out 
that she had heard a noise, and saw the 
appellants and their companions committing 
the crime, The learned Sessions Judge, 
however, did not believe the evidence of 
this witness, and after going through the 
record and hearing the learned Government 
Advocate, I agree in holding that no reliance 


"whatsoever can bo placed on his testimony. 


If Budh Singh's evidence is rejected, the 
case against the appellants rests mainly on 
their confessions and the recovery at their 
instance of tbe property belonging to Dial 
Singh. The appellants’ learned Counsel has 
argued: (a) that neither of the two confes- 
sions was made voluntarily and having 
been retracted ought not to be used .even 
against the person who made it; (b) that 
the recovery of the articles at the tnstance 
of the appellants- is evidence merely of 
house-breaking by night and not of murder; 
and (c) that the prosecution having failed. 
definitely to establish that the two women 
were killed before being burnt, the appel- 
lants can be convicted; if at. all, under 
s. 460 alone and not’ unders. 302, Indian 


Penal Code. 


032 - 

After giving due weight to the argu- 
ments of the learned Counsel and carefully 
examining the record, Í have reached, the 
conclusion, that there is no forcein any of 
these contentions, I can find no warrant 
for the ‘suggestion that the confessions 
made by the two appellants before Khan 
Faiz Mohammad Khan  Sub-Divisional 
Magistrate were not made voluntarily. In his 
statement beforethe Committing Magistrate 
Mehra admitted having made the confession, 
but statedthatthe Police had beaten him and 
the Sub-Inspector "had told him to maké 
that statement otherwise he would beat him 
again." Sher Mohammad before the Commit- 
ting Magistrate denied having made the 
confession (P. W. No. 24-B) but before the 
learned Sessions Judge he stated that he 
was “tortured into making the confession 
before the Sub-Divisional Magistrate and 
that there was nota word of truth in it.” 
No evidence was led by either appellant to 
substantiate these allegations, nor was 
any suggestion made during the cross- 
examination of the prosecution witnesses 
that the Policehad extorted these  confes- 
sions by any improper means. I, therefore, 
hold that both Mehra and Sher Mohammad 
made the confessions P. W. No. 24-A and B 
voluntarily. Ni 

Nor have I any doubt  whatever.that 
Musammat Sukhi and Musammat Ram 
Labhai were killed before the house was 
set on fire. Itis quite true that the medical 
witness was not able to give a definite 
opinion on the point. It appears to me, 
however, that the offenders after killing 
the women set fire to the house in order to 
obliterate all evidence of their guilt. Ag 
pointed out by the learned Sessions Judge, 
had it been otherwise the two unfortunate 
women would have raised cries for help 
and could have easily crept through the 
door, which was admittedly found open 
the next morning. The charpais on which 
they ‘had slept were found empty 
and their bodies were found burning 
on a heap of fire-wood in ihe adjoining 
room. 

In his’ confession before the Sub-Division- 
al Magistrate, Mehra appellant stated that 
on the evening of the 8th December, 1926, 
Nawab, son of Fatta, and Sher Mohammad 
came to him and suggested that he should 
join in a dacoity which they had planned 
to commit in Mauza  Dadhambar, which 
isa village four kos distant. After the 
khuftan azan Sher Mohammad, Mehra and 
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their brothers, the two .Nawabs, left for 
Dadhambar and reached there. after the 
villagers had gone to sleep. There they 
went tothe shop ofa Hindu which they 
wanted to rob. Sher Mohammad made 
attempt to break open the lock, but this 
aroused the inmates of the house, who 
raised a hue and cry, on which the thieves 
ran back towards Mauza Hasil. There 
they decided to loot the house of Dial Singh 
in which Musammat Sukhi was sleeping. 
They were armed with a pistol, a 
chhurra (P-2), a.sambal (P-l) and a 
stick. Mehra stood outside the deorhi 
‘while his companions climbed the wall and 
went inside the courtyard and unchained 
the door. Mehra entered and stood in the 
courtyard with a loaded pistol in his 
hand while the others entered the kothri 
making ahole in the wall. This aroused 
the two men. 
soon after Nawab, son of Fatta, caught 
Musammat Sukhi and Sher Mohammad 
eaught Musammat Ram Labhai. The two 
and 
killed her. Sher Mohammad questioned 
Musammat Ram Labhai as tothe keys of 
the safes. She gave a clue to one key. They 
unlocked the lock of a wooden box and took 
out ornaments and clothes therefrom. They 
then opened other boxes but did not 


find any valuables in them. Then Sher . 


Mohammad and Nawab, son of Aulia, 
pressed Musammat Ram  Labhai's throat 
and killed her. They then tiedup the clothes 
into a bundle and the ornaments into a 
potli and handed these over to Mehra. 


The ‘bodies were placed on the wood-fuel ` 
in the adjoining kothri and set fire to. 


The party then ran towards their houses, 
Soon after, as the fire blazed, a clamour was 
raised in the village. 
house Mehra buried the pistol and the 
oranments in a pit which he made in his 
cattle pen. 


The story as given by Sher Mohammad ` 


appellant in his confession agrees in its 
main features with that narrated above, 


with this important difference that Sher ' 


Mohammad assigned to himself a minor 
part and stated that Musammat Sukhi was 
throttled by Mehra and Nawab, son of 
Fatta, and Musammat Ram Labhai by the 
two Nawabs and Mehra and 


himself was standing at a distance. He, 


however, admits that he unchained the 


door and let- into the room Mehra, who 


-throttled Musammat Sukhi to death. 


A lamp was lighted and ` 


After reaching his ` 


that he | 


z 
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the lamp and assisted Nawab in seat- 
ing Musammat Ram Labhai on a-charpai 
before she was throttled by Nawab and 
his companions. - ‘ 

The question arises to what extent and 
against which of the appellant can these 
' confessions 
firmly established, that, ordinarily, it is 
improper to use the retracted confession of 
an accused person against his co accused 
“and that, generally speaking, it is not safe 
to convict the maker of sucha confession 


without corroboration in ‘material particu-- 


lars. lagree with the appellants’ learned 
Counsel that the present is not a case in 


which we should depart from the ordinary. ` 


.rule as suggested aboveand I hold that the 
confessions of each 
used against himselfalone and not against 
the other. 

Now from the summary of the two con- 
fessions given above it is clear that though 
: each of the appellants has tried to assign 
to himself a minor part  in-'the crime, 
each of them admits 

(a) that he was a party of four, that 
went out to commit theft on the night 
in question, ` 3 

(b) that in ,pursuance of this common 
design they broke into -the house of 


Dial. Singh, where the two women were , 


sleeping, oF 
(c) that one of the party was armed with 


a loaded pistol, the other with a chhurra, . 


the third with a lathi and the fourth witha 
sambal, and a. 

(d) that on the women being -roused, his 
companions kiledthem while the depon- 


ent was standing by keeping a watch with - 


& pistolin his hand or helping the others 
tocome in by .unchaining the door and 
lighting tke lamp. 

On these facts, I am of opinion, that 
having regard to the provisions of s. 34 
and to the decision of the Privy Couneil 


in the well-known case of Barendra Kumar ` 


Ghose v. Emperor (1) each of the appellants 
is equally guilty under s. 302, Indian Penal 
Oode. Therecan be no manner of doubt 
that they went to the house with the com- 
mon intention to rob and, if necessary to 


) 85 Ind. Cas. 47; 52 C. 197; 29 O. W.N. 181; A. 


1 
I 9 1925 P. O. 1; 
. R. 6 A. (P. O.) 1; 27 Bom. L, R. 148; 6 P. L. T. 169: 
A.L. J. 314; 41 O. L. J. 240; 48 M. ^L. J. 543; 1 0. 
W. N. 935; 3 Pat.L. R.10r;26 Or. L, J. 431: 52 I. 
A. 40 (P. Ò.) P uw. 
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He also admits that he later on lighted. 


be used. The rule is now: 


appellant can be 


26 P. L. R. 50; (1925) M. W. N. 26; . 


. o 8M - 
kill the inmates of the house or any other. 
person who might raiss an alarm or obstruct 
them in carrying out. their design. In - 
furtherance of this common intention the 
two women, Musammats Sukhi and Ram 
Labhai were put to death. Material corro- 
boration of the stóry as related by each ap- 
pellant in his confession is found in the ` 
production, at the instance of each one of 
them, of articles which were Stolen from 
the house at the time of the occurrence, 
As against Mehra further corroboration is 
supplied by the production of the revolver 
by him which the Sub-Inspector was unable 
to use, but which Mehra was able freely to 
handie, and also by the recovery of the 
ee a from the debris, 
oth the appellants havé,. th 
been rightly found guilty ender goons 
Indian Penal Code. I would, aecordingly 
uphold their conviction for the offence of 
eo and conn the sentence of death 
passed against each appellant b * 
ed en Judge, on by s : ion 
ihe learned Counsel for the appe 

did not eddress any arguments Petia 
conviction of the appellants under ss 457 
and 436, Indian Penal Code. The convig- 
tion pd ges pr and the sentences 
passed against each of the ap 

fore are Slo confirmed. SERENADE tas: 

Coldstream, J.—I agree, 


R. u. Conviction and sentence confirmed. ` 
A, N, A, ; . y 


PATNA HIGH COURT. . 
ORIMINAL Revision No. 305 or 1927: ` 


enquiry, when to be ordered—Scope of 
~ Power of Appellate Court to commit. 


empowers the High Court, th i 


. the District Magistrate to direct further en dei, or 


> 


ET 


estimate of evidence appraiséd by the Court which 
heard it and should not set aside the dismissal .of a 
complaint simply because a different view of the cvi- 
dence might be taken. [p. 634, col. 1.]. e 

Ritbhanjan v. Emperor (1) and Queen-Empress v. 
Chotu (2), relied upon. - 

Ane order for fùrther enquiry directed to a Sub- 
ordinate Court means that the case should be taken 
up again and thatthe question of dismissing the 
complaint or charging the accused, should be again 
considered and an appropriate order made as, a 
yesult of such fresh consideration. [p. 635, col. 1.) 

The effect of an order dismissing a complaint 
under s. 203 is to restore the case to the stage 
under s. 202, and the further enquiry directed 
should be taken up from that point. [ibid.] 

Brij Kishore Ghose v Gopal Rai (3) and Inre 
Narayanaswamy Naidu (4), distinguished, 

‘Criminal Revision against an order of the 
Sessions Judge, 
April, 1927, and an order ofthe Deputy 
Magistrate, of that place, dated the 26th 
April, 1927. l 

Messrs. Hasan Imam and G. P. Das, for 
the Petitioners. B 

Mr. S. N. Basu, for the Opposite Party. 


JUDGMENT.—This is an application 
against two orders, (1) of the Sessions 
Judge of Cuttack, dated the 21st April, 
1927, setting aside an order of dismissal of 
complaint against the accused persons and 
directing further enquiry into it, and (2) the 
subsequent order of Mr. Ahad, the Deputy 
Magistrate, dated the 26th -April, 1927, 
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Cuttack, dated the 21st ` 


summoning the petitioners under s. 379,’ 


Indian Penal Code. 


As to the first order, the main contention 4 


of the petitioners is that the Sessions Judge 
was wrong in setting aside the dismissal of 
the complaint, simply because he differed 
with the view of the évidenca taken by Mr. 
Chaudhuri, without coming to a conclusion 
that the view taken by him was perverse. 
But no hard and fast rule can belaid down. 
Section 436 which empowers the High 
Court, the Sessions Judge, or the District 
Magistrate to direct further inquiry into a 
complaint dismissed under s. 203 or 204 
does not lay down any rule that further 
inquiry should only be directed when it is 
found, that the judgment is perverse. or 
foolish. As a rule of prudence, however, it 
has often been held that the superior Court 


should not lightly discard the estimate of. 


evidence appraised by the Court which 
heard it and should not set: .aside the 


. dismissal of a complaint simply becaŭúse a ive: 
~ (8) 11 C. W. N. 316; 5 Cr. Ta. J. 112. 


different view of the evidence might be 
“taken. There must be something “more 
than that vide the cases of Ritbhajan v, 


' further 
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Emperor (1) and Queen-Empress v. Chotu 
9 ^ 


"Each case has to be decided upon it3 own 
merits; and Iam not prepared to set aside 
theorder of the Sessions Judge upon the 
ground that’ he has not shown that. the 
order of the Magistrate dismissing’ the 
complaint was perverse. He has given 
detailed’ reasons in his order and has 
supported ib by grounds stated by him for 
holding that the case is one in which 
further inquiry should be made. It is © 
neither opportune nor prudent to discuss 
those grounds and to dispose of them upon 
merits. Therefore, I'am not prepared to 
interfere with the order of the Sessions 
Judge, dated the 21st April, 1927. 

The order of Mr. Ahad, Deputy Magistrate, . 
however is wrong. The Sessions Judge 
directed further enquiry to be made, and 
he did not direct that the accused should 
be put on trial. Oontrary to the directions 
made by the Sessions Judge, Mr, Ahad 
directed the accused to be summoned. In 
other words he has started with the trial of 
the accused under Chap. XVII of the 
Code of Oriminal Procedure. 

To support the course adopted by the 
Magistrate, the cases of Bri? Kishore Ghose 
v. Gopal Rai (3) and In re Narayanaswamy 
Naidu (4) have been cited at the Bar. 

The former is distinguishable on account 
of the peculiar circumstances of the case. 
There were counter-cases: both were 
dismisséd under s. 203 and in both the cases 
further inquiry was directed to be made. 
One of the cases was enquired into and was 
again dismissed: the other case was decided 
and the accused were acquitted. The 
learned Sessions Judge being of opinion 
that as there was admittedly a riot one of 
the cases must be tried, directed that the 
trial in the case which was dismissed on 
enquiry, be re-opened and the 
accused be put on their trial. This case has 
no application to.the present one. 

In the latter case of Inre Narayanaswamy 
Naidu (4) the observation of Wallis, J., docs 
not support the order-passed hy the Magis- 
trate. Says his Lordship:— 

“‘Inquiry'is now defined in s.4(k) as 
including ‘every inquiry other than a trial 

(1) 86 Ind. Cas. 822; 6 P. L. T. 570; 26 Cr. L J. 886; 


A. Í R. 1925 Pat. 599.. 
(2) 9 A. 52; A. W. N. (1886) 281; 5 Ind. Dec. (N. s) 


(4) 1 Ind. Cas 298; 32 M. 220,5 M. L, T. 233; 19 M 


"L.J. 187; 9 Or, L. J.-192, 
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“conducted under this Code by a Magistrate or 


-~ Court.’ Trial begins when the accused ischarg- 
'ed andealled on to answer and then the ques- 


tion before the Court is whether the accused . 


is to be acquitted or convicted and not 
whether the complaint isto be dismissed or 
the accused discharged. These, as observed 
by Wilson, J., in Hari Dass Sanyal v. 
Saritulla (5) are questions which arise at the 
stage of enquiry. Therefore, an order for 
further inquiry directed to a Subordinate 
Court means that the case should be taken 
up again and that the question of dismissing 
the complaint or charging the accused, as. 


the case may be, should be again considered | 
and an appropriate order made as a result : 


of such fresh consideration. It follows that. 
.a Sessions Judge or District Magistrate who 
considers that the accused has been 
improperly discharged cannot himself 
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Chandi Misser v. | King-Emperor -(un- 
reported . Oriminal Miscellaneous Case 
No. 23 of 1926'0f this High Court). 

I, therefore, set aside the order of the 
Magistrate (Mr. Ahad), dated the 26th of 
April, 1927, and direet that further enquiry 
be held by him as to the truth of the 
complaint and that summons against the 
accused be withdrawn. If he is satisfied 
after further enquiry that the case is one in 
which the aecused should be put up on trial 
he willsummon the accused persons; if, on 
the ather hand, he is satisfied that the case 
is one in which. the accused need not be ` 
summoned he will dismiss the complaint. 

REP = + Order accordingly. 

A. NA, — 


commit the accused for trial at Sessions ' 


under s., 437 as that would be an order to be 

madéin the course of the further inquiry, 
and could only be made by the person 
making the further inguiry." 


-This lays down the correct view of the 


law. When once a case is dismissed under 
s. 203, it implies thatthe Magistrate who 


took ecgnizance of the offence was not’ 


‘satisfied as to the truth of the allegations 


made in the complaint and that an enquiry ` 


made by him under s.202 confirmed his 
suspicion. An accused person, therefore, 
could not be summoned under s. 204 unless. 


there is a further inquiry held and the 


Magistrate's suspicion originally roused 
against the truth of the complaint is cleared 
up. Inthe present case the complaint was 
dismissed. The case was, under the orders 
of the Magistrate, made over to Mr. Ahad 
who had not held any inquiry -under s, 202, 
and, therefore, he could not summon the 
accused upon the materials on the record 
without having held fresh inquiry. The 
effect. of an order dismissing a complaint 
under s. 203 is to festore the case to the 
stage under s. 202; and the further inquiry: 
directed should be taken up from that point. 
` Majority of the authorities on this point are 
inclined towards such a view wide Sheo 
: Narain Singh v. Ram Partap Rai (6), Ram 
` Barai Singh v. Ram Pratap Rai (7) and 


(5) 15 0. 608; 13 Ind. Jur. 55; T Ind. "Dec. (N. 8.) 
) 531nd. Cas. 939; 4 P, L. J. 456; 20 Or. Ly J. 
M (7) 57 Ind. ‘Cas, 162;5 P. L, J. 47; 91 ONL. J. 


CALCUTTA HIGH COURT. 
OgiminaL Reviston No, 178 or 1927, © 
A April 29, 1927. 

Present:—Justice Sir Oharu Ohunder 

Ghose, Kr., and Mr. Justice Oammiade, 
AKHOY SARDAR-—PRETITIONER 

- versis . 

LALCHAND SARDAR ANDOTHERS - 

|^ —ÜOPPosiTE Party. 

Criminal Procedure Code (Act V of 1898), ss. 183, 186, 
187 —Conditional order— Respondent failing to adduce 
evidence—Order absolute without taking complainant's 
evidence, legality of. x 

A conditional order under s. 133 of the Criminal. 
Procedure Code cannot be made absolute without 
the complaining party being required to adduce 
evidence in support of their claim, even though, the 
opposite party after showing cause fail to appear 
io give evidence in support of their denial ofthe 
right claimed, 


Rule against an order of the Sub-Divi- 
‘sional Magistrate, Howrah, dated the 19th 
January, 1927. - ! 

Mr. J. N. .Batabyal and Babu Indu 
"Prokash Chatterji, for the Petitioner. y 

Babu Narendra Nath Chatterji, for ‘the 
_Opposite Party. 


JUDGMENT.—It appears from: an;ex- 
amination of the record that thé -order 
complained of was made without the-first 
party being required to adduce evidence in 
,Support of their claim. The second party 
was called upon to show cause and. they 
were required toadduce evidence in support 
of their denial of the right clainied by-the 
first party. No-doubt the second. party 
did not appear to give evidence. But that 
.did not get rid of the fact that the order 


636 | 


complained of was made without the first 
party being called upon to give evidence to 
prove their claim. 

In this view of the matter the order cannot 


stand and must beset aside and the Rule is 


accordingly made absolute. 


A. N. A, Order set aside. 


LAHORE HIGH COURT. 
CRIMINAL REvISION PETITION No. 512 or 1927, 
June 24, 1927. 

Present:—Mr. Justice Tek Chand. 

ATMA SINGH-—AcousgD—PRTITIONER 

versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 486— 
Further enquiry after discharge, when tobe ordered. 

The rule of law is firmly established that 
generally speaking further enquiry after discharge is 
improper unless the order of discharge is manifestly 
perverse or foolish or is based upon a record of evi- 
uence whichtis obviously incomplete. 

Emperor v. Kiru (1), followed, 

Where the prosscution produced seven witnesses 
and closed their case and the Magistrate having con- 
sidered the evidence discharged the accused. 

Held, that a further enquiry could not be ordered on 
the mere ground that the prosecution did not chooge to 
produce a particular piece of evidence. 

Petition for revision of the District 
Magistrate, Lahore, dated the21st January, 
1937, reversing that of the Magistrate, First 
Class, Kasur, .Distriet Lahore, dated the 
11th September, 1926. i 

Mr. Brij Lal, for the Petitioner. ; 

. Mr. Q. L. Mathur, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—The petitioner Atma 
Singh was sent up for trial under s. 379 of 
the Indian Penal Code before the Magistrate, 
First Class, Kasur, for having picked the 
pocket of a passenger at the Patti Railway 
Station and taken Rs. 9 in cashanda few 
cardamum seeds. Seven witnesses for the 
prosecution were produced but the Magist- 
rate in a well considered judgment dis- 
chargèd the petitioner’ on the 11th Septem- 
þer, 1926. 

On revision at the instanceof the Assistant 
Inspector General of the Railway Police, 
the District Magistrate of Lahoré has set 
aside the order of discharge and'sent back 
the case for further enquiry by... dhother 
Magistrate. Against this order: the 'peti- 
tioner has filed a petition for ‘revision in 
this Court ‘and affer hearing Mr. Brij Lg] 


x : MUNNUN V. RMPÉROB, 


The mere fact that 
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for the petitioner and Mr, Mathur for th. 
Orown, I am of opinion that this petition ' 
must succeed. i 

The learned District Magistrate in his - 
order cancelling the order of discharge 
gives no reason whatsoever for his deci- 
sion. The rule of law is firmly established* 
that, generally speaking, further enquiry 
after discharge is improper, unless the 
order ofdischarge was manifestly perverse 
or foolish or was based upon a record of 
evidence which was obviously incomplete 
[Emperor v. Kiru (1).] It cannot be said that 


. the order of the Magistrate in this case 


was manifestly perverse or foolish. The 
prosecution produced seven witnesses and 
closed their case. The Magistrate considered 
this evidence and discharged the accused, 
the prosecution did 
not choose to produce evidence as to 
identification of thumb-marks is in itself 
no ground for ordering further enquiry, 
As already pointed outthe District Magis- 
trate has given no reason in support of 
his order and Mr. Mathur for the Crown 
has very properly and frankly admitted 
that heis unableto support it. ` 

I, therefore, accept the petition forrevi- 
sion and set aside the order of the Dis- 
trict Magistrate and cancel the order of 
discharge. 

R. L. 

A. N.A, 


(1) 11 Ind. Cas. 132; 10 P, R.1911 Or; 21 P W, R. 
1911 Cr. 12 Cr. L. J. 364; 205 P. L. R. 1911, 


*But seo 104 Ind, Oas. 633.—[Ed.] 


Petition accepted, 
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OUDH CHIEF COURT. 

OxIMINsL Revision No. 54 or 1927, 
: August 5, 1927 
Present:—Mr. Justice Pullan and 
Mr. Justice Hasan: 
MUNNUN-—AccusgD—PkT1TIONBR 
versus 

EMPEROR— OrrosrrE Pax Y. 

Criminal Procedure Code (Act V-of 1898), s. 867 (5) 
—Murder—Infliction of lesser sentence—EHeasons. 

The fact that the accused murdered his victim 
merely to escape from custody is nota sufficient reason, 
for not imposing capital sentence. 

Criminal revision from an order of the 
Sessions Judge, Sitapore, dated the 14t 
April, 1297. i 

Mr. Zahur Ali, for the Accused. 

Mr. H. K. Ghose, Government Pleader, fop * 
the Orown, ‘ 
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JUDGMENT.—This case has been 
referred to a Bench on remarks made by 
one óf us on perusal of the Session state- 
ment for the Sitapur District, The only 
question for consideration is whether the 
learned Sessions Judge was right in 
passing sentence of transportation for life 
in this case and not inflicting the death 
penalty. Section 367, cl. (5) of the Crimi- 
nal Procedure Code provides that if the 
accused is convicted of an offence punish- 
able with deathand the Court sentences 
him to any punishment other than death 
the Court shalliin its judgment, state the 
reason why sentence of death was not 
passed. The reason given by the learned 
Bessions Judge, which amounts to this 
that the accused murdered his victim 
merely,to escape from custody, is not, in 
our opinion, a sufficient reason§ for impos- 
. ing the lesser sentence. But after read- 
ing the judgment and hearing Counsel 
we have come to the conclusion that this 
isa case which rested entirely on circum- 
stantial evidence and it is open to question 
whether the injuries to the head would 
have caused death had not the deceas- 
ed been drowned in which case there may 
be other reasons, not those given by the 
learned Sessions Judge, for inflicting the 
lesser punishment. The notice is discharg- 
ed and the recordis returned. < 
A, NL A. Record returned. 


Eyang 


RANGOON HIGH COURT. 
OnruINAL REVvISIONS Nos, 135. B AND 123-B 
or 1927. 

April 5, 1927. 

Present : —Mr. Justice Maung Ba. 
NGA BA ON AND aNoTHER—ACOUSED== 
APPELLANTS 
versus 


EMPEROR—RgsPonpDEnr. 

Criminal Procedure Code (Act V of 1898), ss. 256, 
257, 587—Accused’s right to cross-examine prosecution 
witnesses—Witness going abroad after framing of 
‘charge—Evidence, admissibility of—Evidence Act (I 
of 1872), s. 88—Omission to record reasons—Mere 
irregularity. 

. ` After a charge has been framed, unless the accused 

pleads guilty, the Magistrate is bound to ask the 
accused whether he wishes to ‘cross-examine any, and 
if so, which of the witnesses for the prosecution 
whose evidence has been taken, and the Magistrate is 
bound to procure the attendance of those witnesses. 
[p. 638, col. 1.] 

But where a witness who has been examined and 
cross-examined before the framing of the charge 
goes abroad a Magistrate can admit his evidence 
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under s. 33 of the Evidence Act, if he considers that 


the evidence of the witness cannot-be obtained with- 
out an unreasonable amount of delay or expense. [p. 


. 638, col. 1.] 


The omission of a Magistrate to record at the pro- 
per stage the reasons for admitting such evidence is 
a mero irregularity curable under s. 537 of the Ccde 
of Criminal Procedure. [p. 638, col. 2.] 

Every failure to comply with the mandatory pro- 
visions of the Criminal Procedure Code does not 
amount to an illegality vitiating the trial. [ibid.] 


Criminal revision from an order of 


the Special Power Magistrate, Hanth &waddy, 


in Criminal Regular No. 130 of 1996. 


Messrs. Sein Tun Aung and Patker for the 
Appellants, 

JUDGMENT.—Ba On and Kumar were 
convieted of cheating and sentenced . to 
imprisonment as well as fine. Ba On was 
also convicted of having framed an incor- 
rect record and. Kumar was convicted of 
abetting that offence; and they were 
sentenced to further terms of imprisonment 
but the sentences were made to run 
concurrently. Their appeals to the Ses- 
sions Oourt, Hanthawaddy, having been 
dismiased, they have come up to this Court 
a DE v d 

ave given. a patient hearin 

argument of Mr. Bein Tun Aung for Ba Os 
and Mr. Patker for Kumar, Their argu- 
ment was that the convictions of Ba On 
and Kumar were not justified by the facts 
proved in the case. They also argued that 
the trial was vitiated by non-compliance 
with s. 256 of the Code of Criminal Pro-: 
cedure. I consider it preferable to deal 
with „the legal. objection first. -That 
objection was with reference to Major 
Lord, M. C., Executive Engineer Pegu 
He was the first witness for the pro- 
Becution. He was examined and CIOBB- 
examined at considerable length before 
charges were framed. After the charges 
were framed, the Magistrate gave 9 days’ 
time for the defence Counsel to file a list 
of the prosecution witnesses whom they 
wished to re-call for further examination 
as well asthe list of the witnesses for the 
defence. The lists were filed and Major 
Lord was included: in those lists. The 
learned Special’ Pcwer Headquarter’s 
Magistrate; Hanthawaddy, then fixed 15th 


. November, 1926, as the date on which the 


six proscculion witnesses re-called 

.be examined. When the dateof Penne 
came Major -Lord was absent and. the 
Megisirate recorded in his cage diary 
“Major Lord is said to have gone back tg 
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England on leave.” The trial proceeded 
without Major Lord and ended in acon- 


< It appéars that Major Lord had been 
discharged before the framing -of the 
charges. The learned Magistrate was of 
opinion that, since the witness had been 
discharged. Section 256 of the Code of 
Criminal Procedure was not applicable, 
but that the section applicable was 
257 and that in consequence he had 
a discretion in the matter. Hejs obviously 
wrong. He hasfailed to notice the amend- 
ment, which has been ‘introduced ‘ins. 
256 by the Amendment Act of 1923, 
According to that amendment, after, charge 
has bean framed, unless the accused pleads 
guilty, he is bound to ask the accused at 
the commencement of the next hearing 
of the.case or if he, for reasons to be 
recorded in writing so thinks fit, forthwith, 
whether he wishes to cross-examine any, 
andif so which, of the witnesses for the 
prosecution whose évidence has been taken, 
No doubt in the present casó, he has 
given the aceused persons some time to 
make up their mjnd whether they wished 
to cross-examine any, and if so, which of 
the prosecution witnesses. The accused 
decided to cross-examine six of the proses 
cution witnesses, The Magistrate was 
bound to procure the attendance of those 
witnesses. 
The Criminal Procedure Code does not 
say expressly how a person in England 
isto be served with summons, Section 73 
lays down that, if a summons is to be served 
outside the local limits of a Magistrate's 
jurisdiction, the summons should ordinári- 
ly be sent toa Magistrate within thelocal 
limits of whose jurisdiction the person 
summoned resides. or is. In the present 
case no summons was issued. In such 
circumstances the Magistrate may act under 
the"provisions of s. 33 of the Evidence 
Act. If he considers that the presence 
ofthe witness cannot be obtained without 
an amount of delay or *expense, which, 
under the circumstances of the case, he 
considers unreasonable, :he can, subject 
tothe proviso to that section admit the 


'.., vietion on both charges. 


evidence of that witness ata later stage ' 
ofthe trial. In that proviso,one of the. 


requisites is that the adverse party has 
had- the right snd opportunity to cross- 
examine the witness: In the present case 
the accused person had the right and opper- 
tunity to cross-examine Major Lord, The 
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Magistrate in his. judgment noted that 
Major Lord's attendance could not. bé 
procured within a reasonable time and 
without incurriag, great-expense *o the 
Government. Of coursé the Magistrate 
should not have waited to record this reason 
till he wrote thé judgment;. but he should. 
have recorded that reason before he ad- 
mitted the evidence during the iríal. The 
record does not show that the defence 
Advocates insisted upon. the iesue-of a 
summons to Major Lord in England. The 
omission to record the reason at the proper 
stage of the proceeding could not be more 
than a mere irregularity. Unless that 
omission has prejudiced the accused per:on 
or occasioned a failure of justice, it will be 
an irregularity curable unders. 537 ofthe 
Code of Criminal Procedure. I cannot 
accept the argument that every failure to 
comply with the mandatory provisions of 
the Criminal Procedure Code amounts. to 
an illegality vitiating the trial. 

The conflict of authority inthe Indian 
High Courts following the Privy Council 
case of Subramania ‘Iyer v. King-Emperor 
(1) has now been settled by the racent case of 
Abdul Rahman v. Emperor (2). The. con- 
cluding passage in that judgment is as fol- 
lows:— ‘ 

“To' sum up, in the view which their 
Lordships take of the several sections of 
the Oodeof Criminal Procedure, the bare 
fact of such an omission or irregularity 
as occurred in the case under appeal, unac- 
companied by any probable suggestion 
ofany failure of justice having been there- 
by occasioned, is not enough to warrant 
the quashing of 4.conviction which, in their 
Lordships’ view, may be supported by the 
curative provisions of ss, 535 and 537." 

I accordingly hold that there is no 
substance in the legal objection raisad by 
the defence Counsel in the present case. ' 


I. shall now deal with the merits of the 
casé, I do not think it’ necessary to set 
out in detail the facts asthey have been 
fully set out in the judgments of the lower : 
Oourts. Ba On was the District Engineer of 
the Pegu District Council. Before he took 


(1) 25 M. 61; 281. A. 267; 11M.L J 233; 3 Bom, . 
L. R. 540; 5 C. W. N. 866; 2 Weir 271; 8 Sar. P. O. J, 
160(P.0). 

(2) 100 Ind. Cas. 227; 5 R. 53; 6 Bur. L, J. 65; A. I. 
R.1927 P. O. 44; 310. W. N. 271; 25 A. L. J.117; 
(1927) M. W. N. 103; 38 M. L. T. 64; 8 P. L. T. 155; 40, 
W.N.283; 28 Or. L., J. 209; 52 M, L; J, 585; 29 Bom,, 
L. R. 813; 45 0, L. J, 441 (P, 02), 
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up the appointment, he was employed by the 
Rangoon Corporation in. the Building 
Department for about 12 years. - 

The Chairman of, the District Oouncil 
-was Maung Maung, a Pleader of Thanatpin. 

The Council was not satisfed with the 
. Publie Works Department through whose 
agency it carried out its works; Bo it decid- 
ed to have an Engineer of its own and 
accordingly appointed Ba On as its District 
Engineer. It -ther sanctioned the repairs 
to 13 roads; and Kumar contracted to 
supply the laterite. : 

The case against Ba On and Kumar 
was that they both billed for more laterite 
than was supplied, 


The main defence was that there was ` 


no shortage, that if there- was a shortage it 
was due to the fact that the quantities 
were stated approximately and that it was 
never intended to supply less laterite for 
the price already received -by way of 
advances. It is now contended that the 
advances were not necessarily taken against 
the laterite already supplied. This con- 
tention.is but an after-thought. From the 
facts proved, I have. no doubt that the 
advances were taken on the ‘representation 
that they were against 
already supplied. 

So the next question is whether- the 
quantities supplied fell short of the 
quantities billed for. The answer depends 
upon the figures given by seme of the 
prosecution witnesses, I have checked 
those figures carefully. with ‘the bills in 


question and I agree with the learned - 


Magistrate that-there was a shortage. It 
is true that the measurements made by 
‘the witnesses were rough measurements 
so far as the whole quantity was concerned; 
but in some cases the: measurement was 
nearly accurate, for instance the measure- 
ment made by Mr. Mukerji on the 18th 
April, 1926, of the laterite at; Kawa showed 
the quantity to be 374 sadrams (Ex, T). 
Mr Mukerji was the Sub Divisional Officer, 
Public Works Department, Pegu. When 
he made the measurement, Kumar and 
Ba On wére both present, and they did not 
dispute his measurement. à 

According to U Kyaw Tha (P. W. No. 10) 
who madethe measurement on the 1t" and 
- 17’ of March under Ba On's orders, he 


gaye the quantity found at Kawa as 247. 


sadrams. Kyaw Tha was an Overseer of 
the District Council under Ba On, Kyaw 
* Tha had no reagon ta make a false measures- 
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‘ment, he swears 
-was correct. At the time when Kyaw Tha - 


the quantities - 


6e9 . 


that his .méasurement 


made that measurement for Ba On no: 
trouble had arisen. The first bill for Kawa 
is Ex. Q-1, dated 9th January, 1926. .The 
quantity billed for on that date was 1200 
sadrams. - The second bill Q 2, dated 12th 
March, 1926, was for 55 sadrams. Accord- 
ing to the two bills the total quantity was 
1255 sadrams. Yet the measurement which 
Kyaw Tha made on the 16th and 17th 
March, 1926, showed only 247 sadrams. 
There can be no-doubt that when the bills 
for 1255 sadrams were sent.in, there ‘were 
only about 250 sadrams. Soit isclear that 
in the two bills a claim was made for about 
1400 sadrams, which were never supplied. 
Tt is absurd to suggest that this large differ- 
ence was due to a miscalculation.. No 
doubt the word "approximate " appears 
in the bill; but the Dictionary meaning of 
“approximate "is “ nearly equal." If thé 
quantity billed for was shown as 300 
sadrums. I might accept the explanation 
that the difference -of 50- sadrams existed 
‘because the measurement was only approxi- 
mate. Here the quantity billed for was 
nearly 1255 sadrams. Ba On as District 
Engineer signed the certificate which reads 
"certified that the above-claim is correct 
that the measurements have been made 
by me and recorded in page 50 of Measure- 
ment Book No. 1 and that the work has 
been performed in a satisfactory manner." 
Kumar also signed the bill under. these 
words. "Olaims and meastirements accept- 

ed.” The Chairman, Maung Maung counter- ' 


-signed the bill. Some endorsements are to 


be found on every other bill. LE 
I shall take another instance. ‘The 
measurement made by Kyaw Tha at Kaw-- 


.chi on the 15th March, 1926, was 262 sad- 
yams, 


Two bills had been sent in, Exe. R-1 
R-2 dated the 19th and 20th February, 1926, 
According to tnose bills, the quantity billed 
was for 850 sadvams. It is, therefore, clear 


‘that a claim atRs, 30 persadram was “made 
- for nearly 63Usadrams of laterite which were 


never supplied. .1 cannot accept the expla- 
nation that this large. difference was due 
to the fact that the quantity entered in 
the. bill was only approximate, It is 
needless for me to. multiply such instan- 
ces. - 

It hes been argued that such mistake, if 
any, crept in because Ba On has no pre- 
vious experience of such matters, J should 
say that it isa very lame excuse, - 
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The Chairman has been examined as a 
witness for the defance. I have not been 
impressed by his evidence. He has un. 
doubtedly tried his best to save the accus- 
ed person for reasons known to himself. 
He was cited as a witness for the prose- 


_cution. He is a man of some standing 


being a Pleader as well as the Chairman 
of thé District Council. It is very strange 
that three summonses were issued by the 
prosecution, but they were returned un- 
served; while the very first summons taken 


: out by the defence was returned duly serv- 


ed and he appeared and gave evidence for 
the defence. He admits that he was satis- 


fied about the correctness of his reply to: 


the Commissioner, Pegu Division, dated the 
8th April, 1926 (Ex. AAA) before it was 
issued. In thatreply we find these passages: 
“Ib is a fact that the Council sanctioned the 
payment of Rs. 1,41,000 for value of laterite 


` already supplied as part payment, less 25 


per cent. of the value. Itis also a fact that 
the Council has paid out Rs. 1,41,000 on 
account. This was paid out after the Dis- 
trict Engineer has checked the approxi- 


: mate quantities of laterite which were un- 
. loaded from the train, carted and dump- 


ed on road sides.” 
made this admission. “The Council had 
to pay for the laterites measured at road 
sides. We had to measure the laterites, 


‘but they had arrived at the road sides as 


stated in my letter Ex. AAA. I think 
the laterites for which we had paid one 


..lakh and 41 thousands had arrived at road 


sides. The District Engineer told me that 
he had checked the laterites at road sides 
for which one lakh and 41 thousands had 
been paid. I had to accept what the Dis- 
trict Engineer told me on that point, ‘The 
payment of Rs. 1,41,000 was for laterites 
alrgady supplied, but there was no final 
payment as yet. It was notthe priee for 
the laterites supplied. It is called advance, 


When Ieigned the bills, I believed that: 


the laterites billed forare inside the town 
concerned. I would refuse payments if I 
believe that the laterites were then not in 
thé towns concerned.” He later on modi- 
fed bis statement by saying :—' When 


` -wo replied the letter Ex. AAA all laterites 


: had not arrived at road sides. Some were 
at the Railway Station and others atthe 
.veanaland Pegu river banks." From the 


above facis I am satisfied that the large 


“quantities claimed in the bills were not 


due to wrong calculation, because it was a 


NGA BA ON V. BMPEROR, 


In the evidence he also 
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rough calculation, but that those quantities 
were inserted intentionally to deceive the 
Chairman and thereby dishonestly induce 
him to pay for more than the quantities 
supplied. Kumar has tendered evidence 
to show that he had bought large quanti- 
ties of laterite, had them at his disposal, 
and was wellable to supply laterite up to 
the advance payments taken. That evi- 
dence will not help him. Much stress was 
laid upon the fact that the payments were 
mere advances. Ido not see much force 
in this, because those advances were given 
against for the laterite already supplied, 
and not against the laterite to be supplid. 
The idea of deducting 10 per cent. or 
25 percent. was to safeguard the Council 
against any loss that might occur when the 
final measurement was made. 

It has been urged that no common in- 
tention could be inferred between the two 
accused persons. In my opinion the facts . 
of the case would tend to prove the exist- 
ence of such intention. The District 
Engineer and the contractor signed the 
bills bearing certificates which were-mani- 
festly false. Apart from this there is evi- 
dence that Kumar attempted to give Ba On 
an illegal gratification in the shape of a 
motor-car. I am satisfied that both chargea 
against the two accused persons have been 
well-brought home to them, The senten- 
ces.were doubtless severe but in view of, 


. the fraud committed involving large sums 


of public money an exemplary punish- 
ment was called for. It is not long ago that 


-reforms were introduced into Burma and 


steps taken to teach the people self-gov- 
ernment: In my opinion integrity is essen- 
tialfor the successful working of the re- 
forms. Cases of corruption when detected 
should be firmly put down..- 

For these reasons I do not feel disposed to 
interfere with the sentences and I, therefore, 


‘dismiss both the applications. : 


ANA Applications dismissed, 
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NAGPUR JUDICIAL COMMIS: 
SiONER'S COURT. 
SizcoNp Orvin APresAL No. 327 or 1925. 
| July.30, 1927. 
Present:—Mr. Kotwal, A J.O. 

DEBLDIN—PuaIntirs—APPELLANT — 

. 5 versus. ` i 

GAYA PERSHAD— DEFENDANT— 

a, - RESPONDENT. 

Contract Act (LX of 1872), a. 176—Pawn—Pawnor 
to sell goods pawned—Debts to be satisfied out of sale- 
proceeds—Goods sold by pawnee—Suit for balance— 
Limitation—Limitation Act (IX of 1908), Sch. I, 
Art. 07, applicability `of. : 

The fact that moveable property is pledged as 
security for.a loan does not render a suit to recover 
the amount ofthe loan & suit of any other descrip- 
tion than a suit for money lent falling within 


Art. 57 of Sch. I of the Limitation Act; and no fresh .. 


cause of action to recover the amount accrues on sale 
of the article pledged. : aa TA iria ds 

Yellappa v. Desayappa (1) and Saiyid Ali Khan v. 
Debi Prasad (2), followed. ` 

The right ofa pawnee to sue the pawnor for the 
' debt under the contract of loan is not suspended or 
taken away because it was agreed that the pawnee 
was not entitled to exércise the statutory power to 
sell the goods given to him by s. 176 of the Contract 
Aot or because the pawnee was expressly authorised 
to recover the debt out of the sale-proceeds of the 
goods pawned. - : 

Such a suit cannot be held to be premature if it is 


- brought before the pawnor chose to sell the goods as, 


‘stipulated. : 
. Appeal against the decree of the District 
‘Judge, Jubbalpore, Dated the 30th March, 
1925, in Civil Appeal No. 13 of 1925. 
i Sir Hari Singh Gour, Kt., for the Appel- 
“Jant. é 
Sir B. K. Bose, Kt., for the Respondent. 
. JUDGMENT-.—The defendant borrow- 
ed certain sums of money from the plaint- 
iff .between the 9th and 16th February, 
1920, and deposited with. him a number of 
bags of Ram Tilli and Tilli as security for 
‘the debt. Although the plaintiff alleges 
‘that it was the defendant who was to sell 
‘the goods, they were sold by the plaintiff 
on the 20th May, 1921, and the 14th August, 
1921. The present suit was brought on the 
3rd August, 1923, for the balance due after 
giving credit for the sale-proceeds. ; 
The lower Appellate Court, on the author- 
ity of Yellappa v. Desayappa (1) and Sai- 
yid Ali Khan v. Debi Prasad (2) held the 
suitto betime-barred. Y ellappa v. Desayappa 
(1) was a case of &.loan of money secured 
by a pledge and it was held that the suit 
for recovery of the amount of the loan was 
`a süit for money lent and none the less 
so because the money lent was secured by: 
(1) 30 B. 218; 7 Bom, L, R. 739. 
(2) 24 A. 291; A, W. N. (1902) 43, 
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apledge. Saiyid Ali Khan v. Debi Prasad 
(2) was a case of a loan secured by a pledge 
of jewellery and the creditor sued for the 
balance due.to him after selling the pledged 
property. It was held that the fact that 
moveable property was pledged as collateral 
security did not render the suit a suit of 


- any other description than that to which 


Art. 57 of the Schedule to the Limita- 
tion Aet applied, and that the original con- 
tract of loan was not put an end to or 
superseded and no right which did not exist 
before accrued by the sale. = : 

In the present case the plaintiff alleged. 
that he was not authorised to sell the goods, 
that the defendant was to sell them him- 
self, and that when the goods-were sold the 
plaintiff was to recover the sums lent with 
Interest out of the sale-proceeds and make 
over the balance if any to the pawnor. If 
there was a deficit the defendant was to be 
responsible for it. It is contended that by 


-these stipulations the plaintiff's right. to 
' recover the debt was suspended till the 


goods wereactually sold and his cause of 
action did not arise till that time and that 
the lower Appellate Court has failed to dis- 
tinguish the particular facts alleged in this 
case from those of thé rulings which it has 
applied. : 

Onthe allegations of the plaintiff the 
main difference. between the facts of this 
case and those of the reported cases is that 


ihe plaintiff had not the statutory power to 


sell the goods pledged given to the pawnee 
by s. 176 of the Contract Act. Another 


. difference, if at all it may be called one, is 
-that the recovery of the debt out of the sale- 


proceeds which the law authorises is here 


expressly stipulated for, Neither of these 


differentiating circumstances in my judg- 
ment takes away or suspends the right of 


‘the plaintiff tosuefor the debt under the. 


contract of loan. I do not think that the 


-Suit if brought before the pawnor chose 


t2 sell the goods would have been liable to 


.be.dismissed as premature. 


The decision of the lower Appellate Court 
that the suit is time-barred is correct. The 
appeal fails and is dismissed with costs. | 

Gi R. D. Appeal dismissed, 
ANA : 
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MADRAS HIGH COURT. 
Civi. MisoELLANEOUS APPEAL No. 382 
or 1924. 

: April 25,1927. | 

Present: —Mr Justice Odgers and Mr. 
. Justice Venkatasubba Rao. 
NAGASUBRAMANIA MUDALI— 
APPELLANT 
' versus 
N.KRISHNAMACHARIAR— 
RESPONDENT. 

Provincial Insolvency Act (V of 1920) s. 9— 
Decree against Hindu son for deceased father's debt 
—Son, whether liable to be adjudicated insolvent. © 

A person is not liable to be adjudicated an in- 
solvent in respect of a debt due from him in his 
representative character inasmuch as such a debt is 
not personally enforceable against him. [p. 643, cols. 
1&2.) 


A Hindu son is not liable to be adjudicated an 
insolvent’ in respect of a decree obtained against 
him for a debt incurred by his father during the 
latter's lifetime [ibid.] 

Official Assignee of Madras v. Palaniappa Chetty 
(2),‘applied. 

Muthu Veerappa Chettiar v. Sivagurunatha Pillai 
(1); distinguished. 

Appeal against an order of the District 
Court, North Arcot at Vellore, dated the 
18th September, 1924, in I. P. No. 22 of 1923. 


Mr. A. Viswanatha Ayyar, for the Appel-.. 


lant. 
Mr. A. C. Sampat Ayyangar, for the Re- 


. spondent. 


JUDGMENT. 

Odgers, J.—After a long delay of two 
years this civil miscellaneous appeal comes 
before us again. We partially heard the 
appeal in April, 1925, and we then adjourn- 
ed the hearing till a decision of the lower 
‘Court had been reached as to whether the 
decree should be amended or not. That has 
now been done and a civil revision petition 
against that decision has also been disposed 

: of by us just now. This is an appeal 
against the decision of the learned District 
Judge of North Arcot adjudicating the peti- 
tioner insolvent. The father of the peti- 
tioner before us had incurred certain liabili- 
ties to the Commercial Bank and died, and 
the petitioner, as his son, succeeded to the 
assets*of his father. The learned District 
Judge held that the petitioning creditor, 
having obtained a decree against the son 
as representing his father, was entitled to 

“have him adjudicated as insolvent. The 
matter seems to me to be very plain and 
can be dealt with shortly. It has been 
strenuously urged on us that the son is per- 
sonally liable for the father's debt and, 


M 
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therefore, fulfils the definitions of a debt 
and debtor within the meaning of s. 2 (a) 
of the Provincial Insolvency Act and 
the decision in Muthu Veerappa Cheitiarv. ' 
Sivagurunatha Pillai (1) is pointed to. In 
that case, oné may say that the authorities 
do not seem to have been discussed and the 
learned Judges say that each case depends 
upon its own circumstances, and if the peti- 
tioner makes the necessary allegations and 
proves them, then the Court would be justi- 
fied in adjudicating the members of a joint 
Hindu family insolvente. That, no doubt, 
is perfectly true. But, on the other hand, in 
Official Assignee of Madras v. Palaniappa 
Chetty (2) which was a case decided by thiee 
Judges of this Court after a difference of 
opinion between Abdur Rahim, Offg. C. J., 
and Phillips, J., the question was whether a. 
minor partner ina Hindu trading family 
was liable to be adjudicated in respect of. 
debts incurred for the purpose of the business 
during his minority or after he attained 
majority. The majority of the Couit held 
that the members of a joint Hindu trading 
family on attaining majority do not neces- 
sarily become personally liable for, and 
liable to adjudication in respect of, debts 
contracted ia the joint family during théir 
minority. SirJohn Wallis, O. J., in his 
judgmentsaysthat on the law he is not 
prepared to extend the operation of 
B. 248 of the Contract Act beyond the cases’ 
that directly fell within it so as to impose 
for the first time, apparently,on the members 
of the Hindu family a personalobligation for 
debts contracted in the family business dur- 
ing their minority, and with him Spencer, 
J.,agreed. See also the observations in 
Sanyasi Charan Mandal v. Asutosh Ghosh 
(3). It may also be noted that the petitioner 
is amenable to the Court in respect of the 
assets of his father which have come into 
his hands by s. 52 (2), Civil Procedure Code, 
It has been attempted to be contended that 
because the Provincial Insolvency and thé 
Presidency Towns Insolvency Acts differ in 
some respects as to the proceedings in In- 
solvency andalsoin the procedure to be 
followed by the Courts, there is a radical 
difference between them in this respect, for 
itis admitted that under the Presidency 
Towns Insolvency Act a petiticn of this gort 


(1) 92 Ind. Cas. 603; 49 M. 217; 22 L. W. 617; 49 M 
L.-J 697; (1926) M W. N. 133. T. 

(2) 49 Ind. Cas. 220; 41 M. 824; 24 M. L. T. 216; 36 
M. L. J. 473; 8 L. W. 530; (1918) M. W. N. 721. 

(3) 26 Ind, Cas. 820; 42 O. 225 at p. 232. 
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would be instantaneously dismissed. There 
18 no ground to my mind for holding that a 
distinction exists between the provisions of. 
the two Acts of a radical character of this 
sort and I am, therefore, prepared to hold 
that the adjudication by the learned District 
Judge of North Arcot was unwarranted and 
must be reversed. The civil miscellaneous 
appeal mustbe allowed with costs. 

Venkatasubba Rao, J.—I entirely 
agree. The question that has to bedecided 
is: when a debt is due froma person in his 
representative charaeter, is he liable to be 
adjudicated an insolvent ünder the Provin- 
cial Insolvency Act? An amount became 
due to the respondent from the appellant's 
: father. The latter died and the respondent 
filed a suit against the appellant and 
obtained a decree against the assets of the 
family. It is alleged that the appellant, 
without satisfying the decree, alienated the 
joint family properties, On this ground 
the respondent sought to adjudicate the ap- 
pellant an insolvent, 
ally passed was general inits terms, but the 
appellant applied for the amendment of that 
decree and it has now been amended. We 
-have justheldin thecon nected, civil revision 
petition that it was within the power of the 
Court to make the amendment under s. 152, 
Civil Procedure Code. There is thus no 
doubt that the decree, as it now stands, ex- 
cludes altogether the personal liability of 
the appellant. In these circumstances, can 
the appellant be adjudicated an insolvent? 
The provision that any person who happens 
to be a debtor in his representative capacity 
is liable to be adjudicated an insolvent, 
cannot be seriously argued, for in that case 
any executor or administrator may be .so 


adjudicated by reason of his occupying" 


that’ limited capacity. This, of course, 
would be absurd: but it is said that in the 
‘case of a co-parcener of a Hindu joint 
family the position is different, I am not 
prepared to accept this contention. I regard 
Official Assignee of Madras v Palaniappa 
Chetty (2) a8 throwing very valuable light 
upon this point. In thatcase a Hindu father 
carried on a trade and his.son took an 
active part inthe business both whil he 
was a minor and after he became a major. 
The question arose, wasthe son liableto be 
adjudicated an insolvent in respectof the 
debts incurred inthe course of .the trade 
while be was a minor? Six learned Judges 
- took part in the case at various stages, but 


E ' fhroughout,the test applied was, was the son 


The decree as origin- - 
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personally liable?. It was taken for granted . 
that if he was personally liable, he could bé 
adjudicated an insolvent; ifhe was not, it 
was equally clear that he could:not be: 
Three of the Judges, Bakewell,J., Phillips, J., 


“and Sadasiva Ayyar, J., took the view that 


the son was personally liable for such debts: 
and that, in consequence, he could be ad-: 
judicated an insolvent. The other three 
Judges, Sir John Wallis ‘(Chief Justice) 
Abdur Rahim and Spencer, JJ., were of the 
opinion that the debts were not personally 
enforceable against the son and, therefore, 
he could not be adjudicated an insolvent in 
respect of them. It will be seen that, on 
whatever other matter there was a difference 
of opinion, all the Judges were agreed in 
this, if the debts could not be personally 
enforced, the debtor could not be adjudicat- , 
ed an insolvent. l 

I regard this cabe as correctly indicating 
the true rule of law and, as the debt in 
question is not personally enforceable 
against the appellánt, my conclusion is that 
he cannot be adjudicated an insolvent. It 
has been said for the respondent that this 
view of the law would create a hardship. 
There is no substance in thiscontention, for: 
s. 50 (2) and s. 52 (2), Civil Proéedure Còde, 
provide necessary safeguards. 

The respondent urges that Muthu Veera 
appa Chettiar v. Sivagurunatha Pillai (1) 
supports his contention. I donot think that 
the learned Judges intended to lay down 
the genéral rule that a co-parcener, as such, 
is liable to be adjudicated an ingolvent in 
respect of the debts incurred by the mana- 
ger and bindingon the family. The learn- 
ed Judges say: “Eaeh case depends uponits 
own circumstances.” This decision thus- 
enunciates no principle of law. “A case may 
be readily put of a member of a trading 
joint family becoming personally liable by 
reason of his taking an active part in the 
business. In sucha case he can be" ade 
judicated an insolvent and the observations 
in Muthu Veerappa Chettiar v. Sivaguru- 
natha Pillai (1) would be correct if applied 
to-a case of this kind. This is exactly, what 
was held in Official Assignee of Madras v; 
Palaniappa Chetty (2) which I have ‘cited: 
I am not, therefore, prepared to treat Muthu 
Veerappa Chettiar v. Sivagurunatha Pillai 
(1) as an authority for the general proposi- 
tion which has been pressed upon us. 

The respondent's learned Vakil contends 
that under the Provincial Insolvency - Act, 
the law is different in this respect from 


l 
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what obtains in England and froin what is 
enacted in the Presidency Towns Insolvency 
Act. Thereis no substance in this conten- 
tion. Section 7 of the Provincial Insolvency 
` Act corresponds word by word tos, 10 of the 
Presidency Towns Insolvency Act and itis 
impossible to suggest that such a radical 
change was intended in the absence of an 
express and clear provision to that effect. 

1 agree that the appeal succeeds and 
should be allowed with costs. 

Y. N. Y. Appeal allowed. 





PATNA HIGH COURT. 
APPRAL FROM APPELLATE Droger No. 962 
or 1924, 

June 20, 1927. 
Present:—Mr. Justice Das and 
Mr. Justice James. 

TALI MAHTON AND ornurs—PLalntIFFS 
—APPELLANTS 


versus ; 
LEKHRAJ MAHTON AND OTEERS 
—DErENDANTE— RESPONDENTS, 

Mortgage— Mortgage of tenancy—Mortgagee's duty to 
maintain possession against landlord—Mortgagee 
suffering dispossession and taking fresh settlement— 
Trustee for morigagor. . 

A mortgagee cannot change his character ag 
such by taking a settlement from the land- 
lord and if he takes a settlement in hisown name, it 
must be held im law that he has taken it for the 
benefit of the mortgagor. |p. 645, col. 1.] 

A usufructuary mortgagee of a holding is under a 
clear duty to maintain his possession as against the 
landlord. He cannot by suffering dispossession put 
an end tothe-tenancy of the mortgagor and take 
afresh settlement from the landlord. [ibid.] 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 19th January, 
1924, reversing that of the Munsif, Siwan, 
dated the 8th March, 1923. 

Messrs. L. N. Singh and Hareshwar 
Prasad, for the Appellant. ! 


"Mr. Sushil Madhav Mullick, for the Re 


apondents. 
JUDGMENT, 

Das, J.--In this suit the plaint- 
ifs claim the right to redeem certain 
mortgages executed by defendant No. 10 
in favour of the defendants first party, 
That right has been denied to the plaintiffs 
by the judgment of the lower Appellate 
Court. Hence the plaintiffs appeal. ] 

Shortly stated the facts areas follows: 
Between 1897 and 1805the defendant No, 
10 executed five successive usufructuary 


. in favcur of the plaintiffs. 
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mortgages in respect of certain khas lands 
in her possession in favour ofthe defend- 
ants first party. The documentis provided 
that the mortgagees should pay the land- 
lord’s rent as it fell due; andit appears that 
the mortgagees in terms of the mortgages in 
fact paid the rent to the landlord as it fell 
due. On the 6th October, 1917, the defendant 
No.10 executed a usufructuary mortgage 
It is as sub- 
sequent morigagees that the plaintiffs claim 
the right to redeem the prior mortgages 
in favour of the defendants fret party. 
The defendants first party resisted the guit 
on the ground that they have a tenarcy 
tight in the subject-matter of the suit, 
They contend that in the events that hap- 
pened the landlord treated the holding 
as abandoned, entered upon the holding 
and then settled theland withthem. The 
Court of first instance came to the conclu- 
sion that the defendant No.10 didnot aban- 
don ihe land in suitand gave a decree to 
the plaintifs substantially es claimed ly 


‘them. The lower Appellate Court has, 


however, come to a different conclusion. 
.The critical finding of the Court below 
may bestated in hisown words, 
“It is clear that defendant No. 10 abandons 
ed the holding and the village and her house 
which fell down. In my opinion the execu- 
tior of the zerpeshgi: deeds in ` favour of the 
defendants and giving over posseseion to 
them in respect of non-transferable cecnu- 
pancy holding coupled with the fact of the 
abandonment of the village and her house 
and her ceasing to pay rent and having any 
concern with this holding amounts to the 
abandonment of the holding". It is not 
disputed by Mr. Sushil Madhav Mullick 
appearing on belialf ofthe respondents that 


“the mere execution of a zerpeshgi deed and 


putting the mortgagee in possession of tha 
holding does not necessarily amount to an 
abandonment of the holding. But it is 
said that the learned Subordinate Judge 
has gone further and held that defendant 
No, 10 did abandon the village and took 
up her residence in another village and 
that in these circumstances the learned 
Subordinate Judge was entitled to come to 
the conclusion that. there was an abandon- 
ment in fact. But it is-again conceded that 
if the case had to be considered by reference 
to the terms of s. 87 of the Bengal Tenancy 
Act, then a case of abandonment has not 
been established, for it is clear that defend- 
ant No. 10 made provision for the payment 
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ofthe rentto the landlord as it fell due 
from time to time. Butit was then con- 
tended that although the landlord may not 
in the circumstances of the case have 
treated the holding as an abandoned holding, 
he was entitled to goto the Civil Court and 
ask that Court to give him khas possession 
of the holding; and in support of this 
` argument a decision of the Calcutta High 


Court in the case of Monohar Pal v. Ananta . 


Moyee Dasya (1) was relied upon. That, 
however, was & ease that was decided on 
its own- facts; and it must be noted that the 
Court in coming to the conclusion to which 
it did, relied strongly upon the fact that the 
landlord strenuously denied {the receipt of 
rent. In this case it is not disputed that 
the rent was in fact paid by the tenant to 
the landlord. I have very grave doubts 
whether on these facts the Civil Court 
would have given the landlord a deeree 
for khas possession. Butit is not necessary 
to decide that point, for it does not arisé. 
The mortgagee being in possession had a 
certain duty towards the mortgagor and 
it was his clear duty to maintain his posses- 
sion as against the landlord. He could not 
by suffering dispossession put an end to 
the tenancy and then proceed to take a 
settlement ofthe land from the landlord. 
Mr. Sushil Madhav Mullick contends that 
the mortgagee was in a hopeless position 
as he thought that he had no case at all. 
But with this contention I do not agree. 
Abandonment under s. 87 has not been 
established and there is no decree of ths 
- Civil Court giving the right to the land- 
lord to obtain khas possession of the holding. 
This being the position, the finding at 
whicn the learned Subordinate Judge has 
arrived cannot be supported andit seems to 
me that apart from any other conclusion 
the mortgagee cannot change his character 
as a mortgagee by taking a settlement from 
the landlord; for if he takes a lease in his 
own name, it must be held in law that he 
has taken it for the benefit of the mort- 

&gor. ; 

I would allow the appeal with costs in all 
the Courts, set aside the judgment and the 
deeree of the Court below and restore the 
judgment of the Court of frst instance. 

James, J.—I agree. 

B. K, P. Appeal allowed. 


(1) 20 Ind. Oas..198; 17 C. W. N. 802. 
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MADRAS HIGH COURT. 
REFERRED Oase No. 8 or 19206. 
May 4, 1v27. i < 
Present :—Sir Victor Murray Coutts-Trotter, 
Kr., Chief Justice, Mr. Justice Wallacé and 
Mr. Justice Beasley. 
Tan COMMISSIONER or INCOME TAX, 
' MADRAS—Rergerine OFFICER 
versus : 
A. T. K.P. L. S. P. SUBRAMANIAM 
ORETTIAR-— RESPONDENT. 
Income Tax Act (XI of 1922), ss. 4 (1), 10, 18— 


Accounts kept om mercantile basis—Assessee, right of, 
to be assessed om cash basis—Loan to firm outside 


- British India—-Entry of receipt of interest in assessee's 


books—Interest, whether income arising in British 
India. ; 

It is open toan assessee to adopt either the 
mercantile basis of accounting or the cash basis. 
He is not forced to adopt one in preference to the 
other, but he cannot, for the purpose of more con- 
.veniently carrying on his own business adopt the 
mercantile basis and then forthe purpose of income- 
tax assessment adopt the cash basis. [p. 646, col. 


Where, in accordance with the mercantile basis 
the debit entries account of interest due by the 
assessee to his creditors in foreign places were 
treated as payments of interest though interest was 
not actually paid and such debits were allowed as an 
expenditure in computing the profits of the assessee’s 
business in British India, credit entries made on 
account of interest due by creditors in foreign places 
to the assessee should be treated as payments though 
that interest has not actually been paid. |ibid.] 


An assessee had a business of his own in Rangoon 
carried on hy an agent and was interested with 
another in a money-lending business in Penang. 
From the Rangoon business under his orders'a sum 
of Rs. 78,764-7-3 was transferred in cash to the 
Penang business. Ih the books of the Rangoon 
business asum of Ks. 12;174 was entered as interest 
on that money from Penang and the assessee was 
assessed in respect of that interest under s.4,sub- 
s. (1) of the Income Tax Act as income accruing, 
arising or received in British India: 

Held, that sincé the assessee had chosen the 
mercantile basis of keeping accounts, the interest 
was profit or gain arising within British India and 
assessable as such although there was only a book 
entry and no cash payment of such interest. [idid.] 


Case stated under s. t6 (3) of Act XI of 
1922 in pursuance of the order of the High 
Court in O. S. A. No. 89 of 1924, dated the 


:12th January, 1926, calling on the Commis- 


sionerto refer the question oflaw in the 
case to the High Court, l 

Mr, M. Patanjali Sastri, for the Referrin 
Officer. : . 

Mr. K. S. Krishnaswami Iyengar, for the 
Respondent, 

JUDGMENT.—Two questions are re- 
ferred tous for decision: (1) Inthe cir- 
eumsténces of this case can the interest on 
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sessee to the partnership firm at Penang be 
said to be income accruing or arising in 
.British India within the meaning of s. 4, 
cl. (|) of the Indian Income Tax Act, and, 
(2) If the answer to the above question is 
in the negative, and if the income is 
one accruing or arising without British 


' India to à person resident in British India, 


is the income received in British India so as 
to make it taxable under s. 4 read with 
‘gs. 6, 10 and 13 of the Act. 

"The assessee has a business of his own in 
Rangoon earried on by an agent and is in- 
terested with another or others in a money- 
lending business in Penang in which he 
is the chief partner. From the Rangoon 
business under his orders a sum of 
Rs. 78, 768-7-3 was transferred in eash to the 
Penang business. In the books of the Ran- 


goon business a sum of Rs. 12, 174 is enter-* 


edas interest on that money from Penang 
and the assessee has in respect of that in- 
terest been assessed under s. 4, sub-s. (1) 
ofthe Indian Income Tax Act as income 
aceruing, arising or received in British 
India. The assessee contends that interest 
so credited in the Rangoon books is inter- 
ést earned outside British India, that is 
foreign income and thai the crediting of 
interest in the Rangoon books is merely a 
book entry and that there has, in fact, 
been no actual receipt of the money in 
Rangoon and that,therefore, itisnot income 
arising under s, 4, sub.s. (1) of the Indian 
Income Tax Act and is not income arising 
under s. 2 sub-s. (2) of the same Act because 
it has never been received in British India. 
The short answer to that contention, 
in our view, is, that this interest is not 
a prefit or ‘gain arising -without British 
India. The Income Tax Commissioner does 
not seek to tax anything that the Rs. 73,748 
may have earned in Penang. What he has 
done is to assess the profits of the Rangoon 
business under s. 10 of the Indian Income 
tax computed in the manner directed by 
s. 13 of the same Act. Section 13 was, no 
doubt, introduced to obviate many difficul- 
ties, It is a great advantage to both tra- 
ders and Income-Tax Officers. It is open to a 
trader to adopteither the mercantile basis 
òf accounting or the cash basis. Heis not 
forced. to adopt one. in preference to the 
other, but he cannot adopt both. Theas- 
sessee in common with most of the busi- 
mess firnsin India has chosen to adopt 
thé mercantile basis of -accountanoy “and 


COMMISSIONER OF INCOME TAX V. SUBRAMANIA CHETTIAR, 
‘the loans or advances as made by the as- 
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not the cash basis. He cannot for the pur- 
pose of more conveniently carrying on his 
own business adopt the mercantile basis 
and then for the purpose of income tax 
assessment adopt cash basis. What is done 
in accordance with the mercantile basis is 
that the debit entries account of interest 
due by the assessee to. his creditors in 


foreign places are treated as payments of . 


interest though interest has not actually 
been paid, and such debits are allowed as 
an expenditure in computing the profits of 
the assessee's business in British India. 
Similarly, credit entries made on account of 
interest due by creditors in foreign places 
to the assessee are treated as payments 
though that interest has not actually been 
paid and admittedlyin this case this basis 
has been adopted and no question as to 
whether or not interest has actually been 
received or has actually been paid can 
under this basis possibly arise. What the 
assessee seeks to do is while adopting the 
mercantile basis in regard to all the other 
entries of interest in his accounts to adopt 
an actually different ‘basis, i. e., cash basis 
for the purpose of this entry and to argue 
that theintérest has never been received 
in British India although itis entered as 
a profit in exactly the same way as all the 
other credits of interest are, all the other 
entries being treated on the mercantile 
basis as money actually received. The as- 
sessee has chosen to adopt the mercantile 
basis. His own accounts are dead against 
him and in our view preclude him from 
arguing here, as he does, that this interest 


is income arising outside British “India, ` 


and not received in British India, be- 
cause, in law, the transfer called in the 


-assessee’s books an advance to the Penang 


firm cannot be a loan. In our view once 
an assessee has adopted the mercantile 
basis of accountancy itis upon that basis 
and-upon that basis alone that he is to be 
assessed, It would be an impossible posi- 
tion if an assessee, after having adopted 
the mercantile basis, were to call upon the 
Income Tax Officers to make along and diffi- 
cult inquiry with regard to the various 
items entered as profits in accounts of the 
assessee in order to prove that those sums 
were actually received in British India. 
The interest is treated like all the other 
interest in the assessee’s books as a receipt 
of -profit.: The money .transferred is 
treated as- an advance. -The interest 
is treated as interest on that advance 
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n just the same way as all the other 
interest is treated as interest on loans 
made to others. Not only that interest 
chittas were. actually sent to Penang 
in respect of this interest, The Gresham 
case, Gresham Life Assurance Society v." 
Bishop (1) was referred to by the assessee 
as a case in support of his contention. 
But that.case has no application to this 
case as that was a case of a foreign income 
whereas in this case, on the facts, that is 
to say, the mercantile basis of accountancy 
voluntarily adopted by the assessee, the 
interest is income which properly arises 
under s. 4, sub-s. (1) of the Indian Income 
Tax Act. Our answer to the first question 
referred to us is in the affirmative and in 
view ofthis answer the second question 
does not arise. Theassessee will pay the 
costs of this reference Rs. 250 to the Com- 
missioner of Income Tax. 


v. N. V. Question answered. 

A. N. A. 

(1) (1902) A. 0. 287; 71 L. J. K. B. 618; 66 J. P. 755; 
50 W. R. 593; 86 L. T. 693; 18 T. L. R. 626. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. | 
Oxvit Reviston No, 188 or 1927. 
July 25, 1927. 
Present:—Mr. Findlay, J. C. 
‘Mulla FIDA ALI SULTAN ALI— 
PLAINTIFF—APPLIOANT 
Versus - 
SECRETARY or STATE ror INDIA— 
DEFENDANT—NON- APPLICANT. 
Railways Act (IX of 1890), s.72—Risk Note H-- 


"From any cause whatsoever, scope of—Waggon -9 


catching fire—Transhipment—Negligence of Railway 
servant im re-loading—Damages—Railway, whether 
liable. 

The words “from any cause whatsoever" in 
Risk Note Form H are wide, enough to cover the 
loss caused to a consignor by the negligence of the 
Railway servants in the transhipment of goods con- 
signed, from one waggon to another necessitated. by 
axles.of the original waggon getting overheated. |p. 
648, col. 1. ; 

East India Ry. Co. v. Gopi Krishna Kashi Prasad 
(1), distinguished. 

Hiralal v. Bengal Nagpur Ry. Co. (2), Agent, G. I. 
P. Ry. Co. v. Karaylal (3) and Bengal Nagpur Ry. Co. 
v. Dillu (4), relied upon. ' | 

Application for the revision of the judg- 
ment and decree of the Small Cause Court, 
Nagpur, dated the 19th March, 1927, in 
Civil Suit No. 1262 of 1925. 

Mr. M. R.Bobde, for-the Applicant. 


FIDA ALI SULTAN ALI 0. SHORETARY OF STATE FOR INDIA, 


` 
e 
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ORDER.—The facts of this case are not 
in dispute. A consigment of tiles was baing 
conveyed to Nagpur by the defendant, 


Great Indian Peninsula Railway Company.. 


In the. sourse of the journey at Chalisgaon, 
the waggon containing the tiles betame 
unserviceable and it was found necessary 
to tranship them into another waggon. 
This was done, but the precaution of put- 
ting grass between each layer of tiles was 
neglected withthe result that,on the plaint- 
iffs case, more than half the tiles arrived 
at Nagpur in a broken and unserviceable 
state. 
found that the the tiles had been carefully 
packed in the original waggon, that similar 
precautions were not taken when the con- 
signment was transhipped at Chalisgaon and 
that a quarter of them were damaged or 
destroyed largely as the result of this want 
of precaution.  : 

On these facts, the only question Iam 
at the moment concerned with is whether 
under Risk Note Form Hthe defendant 
Company were absolved from liability. 
Under the form, the Railway is exempt 
from responsibility for any loss, destruction, 
deterioration or damage tothe consignment 
from any cause whatever except for the loss 
of acomplete consignment or one or more 
complete packages due either to the wilful 
neglect of the Railway Administration or 
to theft. Here, Iam only concerned with 
the words “from any cause whatsoever”. 
The argument offered on behalf of the 
applicant has been that these words cannot 
reasonably be construed as applying to the 
peculiar circumstances of the present case. 
When the contract was entered into, the 
parties had not in contemplation the 
bnormal contingency of transhipment be- 
coming necessary, and it is suggested, 
therefore, that the words from any cause. 
whatsoever" cannot be held in the present 
case to cover damages done to part efthe 
consignment owing to negligence on the part 
of the Railway Company. I have been 
referred in this *connection to. the. decision 
in East India Ry. Co. v. Gopi Krishna 
Kashi Prasad (1) wherein it was held that in 
the case ofa consignment sentunder Risk 
Note Form B the Railway Company were 
not protected in respect of undue delay in 
delivering the goods. s 

For my own part, I cannotsee any ground 
whatsoever for differentiating this case in this 
.(1) 77 Ind. Cas. 1046; 45 A. 534; 21 A.L. J,448; 
A. I. R. 1924 All. 8. 


The Judge of the Small Cause Court : 


S 
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connection from the decision in Hiralal v. 
Bengal Nagpur Ry. Co. (2), Agent, G. I. P. 
Ry. Co. v. Karaylal (3) and Bengal Nagpur 
Ry. Co. v. Dillu (4). The plaintiff delibe- 
rately entered into a contract to have his 
goods conveyed at a cheaper rate and in 
return therefor he exempted the Railway 
Oompany from liability for loss or damages 
except in certain specified cases. The 
argument that the words "from any cause 
whatsoever” would not cover incidents which 
happened as a result of the waggon going 
sick, seems to me to be of no weight whatever. 
The breaking down of a truck or waggon en 
"route through overheating of axles or any 
other cause is a most common and ordinary 
contingency and one that indeed, at any 
rate, in the case of heating of axles ib almost 
inevitable at times in this country. It 
would rather be, indeed, in my opinion, 
that the words “from any cause whatsoever” 
have precisely reference to contingencies 
ofthe kind which arose in this case and the 
argument that these words are not wide 
enough to protect the Railway 'Company in 
the present instance seems to me to have 
no sound basis. The decision of Daniels, 
J., in East India Ry: Co. v. Gopi Krishna 
Kashi Prasad (1) seems to meto be dis- 
tinguishable.- In that case, the findings 
were that the cause of action was not due 
. to any of the special events against which 
the Railway is protected by the Risk Note; 
precisely the converse is true of the present 
case. The damage caused arose out of 
an event purely incidental tothe earriage of 
the goods from the one station to another. 

For these reasons, therefore, I am of 
opinion that the plaintiffs suit cannot 
succeed and has properly been dismissed 
by the Judge of the Small Cause ‘Court. 
The application is accordingly dismissed 
without notice to the noa-applicant. 

G. Ẹ D. Application dismissed. 

A. N. A. 

(2) 2 N. L. R. 125. : 

(3) 48 Ind. Cas. 294; 14 N. L. R. 122. 

(4) 88 Ind. Cas. 291; 21 N. L. R. 78; A. IL R.1925 
Nag. 350, 
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BOMBAY HIGH COURT. 
SECOND Civin APREaL No. 51 or 1925. 
February 11, 1997. 
Present:—Sir Amberson Marten, KT., 


- Chief Justice, and Mr. Justice Baker. 


PURSHOTTAM GOVIND PADHYE 
—DzFENDANT— ÀP-ELLANT 


versus 
ISUB MAHAMAD DINGANKAR— 
PrAINTIFF— REEPONDENT, 

Mortgage—Redemption—Division of  mortgagee's 
rights—Separate suits for redemption, whether main- 
tainable. 

A mortgagor cannot bring separate suits for 
redemption of a single mortgage-debt even though 
the interest of the mortgagee has been divided by 
a gift or an assignment between different co-sharers, 
[p_648, col. 2; p. 649, col. 2.] f 

Different suits cannot be maintained even where 
nothing is due tothe mortgagee inasmuch as the 
question whether such suits can be maintained does 
not depend on the ultimate incidence of the mort- 
gage-debt noron the ultimate result of taking the 
mortgage account. [p. 649, col. 2.] . 

Second appeal from a decision of the 
District Judge, Ratnagiri, in Appeal 
No. 155 of 1924, confirming that of the 
Subordinate Judge at Deorukh, in Civil 
Buit No. 204 of 1918. 

Mr. G. N. Thakor (with him Mr. A. G. 


Sathaye, for Mr. P. B. Shingne), for the Ap- 
pellant. 

Mr. K. H. Kelkar, for the Respond- 
ent. 


JUDGMENT, 

Marten, C.J.—This second appeal 
raises a curious point on which no authority 
precisely on all fours has been produced. 
The question in effect is, can a mortgagor 
at hie pleasure bring, say, five separate re- 
demption suits for redemption of a single 
mortgage debt, where the interest of the 
mortgagees has been divided bya gift or 
an assignment between some five co-sharers. 
In the present case we are dealing with 
two suitsfor redemption brought by the 
same mortgagorfor redemption of the same 
mortgage-debt. The one is against one 
Sharerin the original mortgage security 
and the other suit is against another sharer 
or other assignees. 

Both the lower Courts have held that 
the suit will lie because the original mort- 
gagee has deliberately split up his interest 
amongst these five co-sharers so as to con- 
stitute separate shares as. between them- 
selves. With all deferencé to the learned 
Judges this seems me to bea fundamental 
error in principle. This suit is essentially 
one to redeem the original mortgage-debt, 
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It cannot be open to the mortgagor to pay 
the entirety of the debt 


mortgage-debt. Itis also clear that the 
mortgagor cannot beexpected to pay the 
entirety of thedebt in each one of the 
several suits he -brings. It is contended 
that if he pays the whole mortgage-debt 
in the first suit, he could not be called 
onto pay it in suits 2to 5. Butto that 
the answer of the other co-sharers in suits 
2to 3 would be: “I have not been paid 
anything by the mortgagor. The mort- 
gagee in the other suit had no authority to 
receive my share of the mortgage-debt.” 
There are numerous other impossible situa- 
tions which might arise, if this sort of suit 
was countenanced by the Court. For in- 
stance, different results in the: five suits 
might be arrived at in the different Oourts 
in which‘they were decided. 

So far as the matter rests on principle, 
it would seem to be concluded by a con- 
sideration of the converse case in Nilakant 
Banerji v. Suresh Chandra Mullick (1) 
where their Lordships of the Privy Council 
say (page 423*):— 

"It is quite à new thing to hold that the 
purchaser of a single fragment of the 
equity of rédemption may come, without 
bringing the other purchasers before the 
Court,and have an account as between 
himself and the morteagee alone, so that 
the mortgagee may be paid of piecemeal. 
Such a law would result in great injustice 
to the mortgagee. It would put him to a 
separate suit against each purchaser of a 
fragment -of the equity of redemption 
though purchasing without his consent, 
and he would have separate suits against 
each of them, and suits in which no one 
of the parties would be bound by any- 
thing whieh took place in a suit against 
another. Different proportions of value 

“might be struck in the different suits, and 
the utmost confusion and embarrassment 
would be created.” 

Then as regards the provisions in the 
Codes, s. 60 of the Transfer of Property 
Act deals with the mortgagor's right to 
redeem, but thereis nothing in tbat section 
which justifes the present suit. Then 
O. XXXIV, r. 1 of the Civil Procedure 
Code provides; “Subject to the provisions 
of this Code, all persons having an in- 

(1) 12 C. 414; 12 I. A. 171 at p. 180; 9 Ind. Jur. 439; 

* 4 Sar. P. C. J. 685; 6 Ind. Dec. (N. 5.) 281 (P. Q.), 

*Poge of 12 O.—[Ed;] 
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several assignees of the entirety of the’ 
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terest either in the mortgage security or 
in the right of redemption shall be joined 
as parties to any suit relatingtothe mort- 
gage.” The Explanation to this rule does 
not apply in the present case. Here, it is 
clear that the other co sharers are interested 
in the mortgage security and also in the 
right of redemption But even if the 
wording ofthat particular rule does not 
meet the precise case we have here, Iam 
satisfied’ that the principles of law ne- 
gative a suit of this nature being 
brought, 

Then it was said, assuming that is so 
where ‘a mortgage is outstanding, that 
would not apply toa case like the present 
where the Court has found in the result 
that nothing whatever is due on the mort- 
gage. But, as 1. have already said, on 
looking at the plaint, that is essentially a 
suit to redeem a mortgage; and until an 
account has been taken, or the matter has 
been determined by the Court, it cannot 
besaid whether or no tkere is anything 
due on the mortgage. So, to my mind the 
question whether tbis suit can properly be 


. brought does not depend on the ultimate in- 


cidence of themortgage-debt,nor on the ulti- 
mate resultof taking the mortgage accounts. . 
In other words, it cannot be treated as 
being a mere action in ejectment, be. 
cause the plaintiff alleges and the defend- 
ant denies, that there is nothing due under 
the mortgage. 

That being so, it follows that in my 
judgment, both these suits were wrongly 
constituted and cannot, be maintained in 
the form in which they are brought. 
The question then arises as to whether 
weshould give leave to amend by adding 
the necessary parties and amending the 
plaint, or whether we should dismiss the 
suit orelse give liberty to withdraw with 
power to bring a fresh suit. Mr. Kelkar 
has referred us to certain sections. or 
rules in the Civil Procedure Code, which 
provide that a sitit shall not be dismissed 
for non.joinder of parties and so on.. But 
we have here a case where the defendants 
from the outset have protested that the 
suit would not lie. The plaintiff has con- 
tested that point and succeeded on it jn 
both the lower Courts and he still main- 
tains that his suit has been properly brought. 
In ourjudgment the plaintiff's contention 
is wrong. Andeven if we were now to 
allow an amendment,it would naturally 
involve the plaintiff paying all the costs 
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` up to date;i& would involve adding many 


new parties;and it would involve, so far 
as Ican see, extensive alterations in the 
plaint. It would in effect turn this suit 
into*quite a different one. Nor am I at all 
clear as to whether these amendments are 


to be madein both the' suits before us, , 


or in onlyone,or in which ofthem, and 
whatisto happen to the suit in which no 
such amendments are made. 

Under these circumstances I would refuse 
liberty to amend at this late stage of the 


ease. But, under all the circumstances, I . 


would give liberty to -the plaintiff to 
withdraw fróm the present suit. under 
O. XXIII, r. 1, with liberty to institute a 
fresh suit in respect of the subject-matter 
of this suit. Ido not, however, think it 
right for us to pass in tthis present de- 
fective suit any declaration as to the rights 
of the parties which were mainly contested 
in the Court below, viz., asto whether the 
plaintiff was the purchaser of the equity 
of redemption as he contended, or whether 
he merely purchased benami for his 
father Mohidin as his opponents contended. 
I recognize also that there would appear 
to besome justification for his legal ad- 
visers bringing a suit in the present form, 


‘because he brought another suit against 


' all Courts. 


another co-sharer Issak, and although it 
was objected that this piecemeal form of 
redemption could not be allowed, that 
contention appears to have been negatived 
in the lower Courts, and an, appeal from 
the decision of the lower Courts was dis- 
missed by Mr. Justice Beaman and. Mr. 
Justice Heaton. Those learned Judges 
gave no reasons for their decision, and 
accordingly it is no; a judgment which 
we need regard as binding on us in the 
present case, for there may have been other. 
circumstances in Issak's case which would 
justify that particular suit, 

With regard to the costs, it follows that, 


‘in my judgment, the plaintiff must pay the 


costs in all Courts. 
missed with costs. 

Foe J.—I agreesand have nothing to 
add. 

Per Curiam.—Appealallowed. Liber- 
ty to withdraw and bring fresh suit under 
O.XXIiL r. 1. Plaintiff to pay costs in 
Same order in both the suits. 
Cross-objections disinissed with costs. 

A. N. A, Appeal allowed. 


Cross objections dis- 


BODDANAPALLI AUDI LAKSHMAMMA v. YENDURI SREERAMULU. [104 I. Ò. 1927) 


MADRAS HIGH COURT. 
Sgoonp Orvin APPEAL No. 1221 or 1924. 
March 28, 1927. 

Present :—Justice Sir Kumaraswami 
Sastri, Kt, and Mr. Justice Ramesam. 
BODDANAPALLI AUDI LAKSHMAMMA. 
—PLAINTIFF—ÁFPELLANT 

versus " ; 

YENDURI SREERAMULU, MINOR, BY 

GUARDIAN THE 2ND Rz-PoNDENT, YENDURI 
VENKATAPPAYYA AND OTHRES — 
Derenpants Nos 2 To 5— RESPONDENTS. 

Hindu Law—Will by co-parcener bequeathing pro- 
perties to another co-parcener—Bequest charged with 
maintenance of testator's widow—Acceptance of Will 
by legatee—Subsequent vepudiation—Estoppel—Execu- 
tion of Will, whether effects separation. 

Where a Hindu co-parcener takes property under a 
Willof another co-parcener which it is open to him 
to repudiate, but does not do so and where he 
enjoys the property, pays maintenance which is 
payable under the Will to the testator's widow and 
deala with the property by mortgaging it leading 
the widow to suppose that she was getting her 
rights under the Will, the legatee co-parcener cannot 
at any subsequent stage, plead that the Will was 
invalid and the widow has no rightexcept under 
the Hindu Law. Likewise the mortgagees from such 
legatee who have notice of the Will and who take 
the mortgage on the footing that the title of the 
mortgagor is derived under the Will cannot be 
allowed to set up their rights against the widow 
which their mortgagor could have set up on the 
death of the testator if he chose to dispute the Will. 
[p. 652, col. 1.3 

Obiter—A member of a joint Hindu family can 
effect a severance of status by leaving a Will contain- 
ing a statement of his intention to separate. [p. 653, 
col. 1.] f : í i 

Secoùd appeal againsta decree ofthe 
Court of the Subordinate Judge, Bezwada, 
in A. S. No. 122 of 1923, preferred against 
that of the Court of the District Munsif, 
Nuzvid at Bezwada in O. S. No. 186 of 1922. 

Mr. P. Satyanarayana, for the Appellant. 

Mr. Ch, Raghava Rao, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of asuit for maintenance filed 
by the plaintiff who is the widow of one 
Ramayya. She claims Rs. 40 a year for her 
lifetime with past maintenance to be charged 
on the properties mentioned in the plaint. 
Her husband Ramayya had a brother 
Brahmayya. Ramayya died issueless in 
1912. Brahmayya died three years after, 
leaving ason who is the 3rd defendant. 

On 19th January, 1911, Ramayya execut- 
ed a Will Ex. A. Atthat time his brother 
Brahmeyya was alive. The evidence of the 
3rd defendant is that his father was sn 
old decrepit man unable to sign. There is 
noquestion about the genuineness of the 
Will or of Ramayya’s being of sound dis- 
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posing mind. Both the Courts find that the 
Willisgenuine. Under that Willhe gives 
his wife the jewels and what he calls his 
self-acquired property and he.gives his 
share in the ancestral property, which hé 
held in common asa member of the joint 
family consisting of himself, his brother 
and the 3rd defendant to the 3rd defend- 
ant. He has also made some provision for 
his wife's maintenance. The material por- 
tion ofthe Willas regards maintenance runs 
as follows :— 

"My entire share in the ancestral dry 
and wet lands has been given away to Ven- 
katanarasayya. You should, therefore, be 
receiving’ out of the ancestral property 
Rs, 36 per year towards maintenance and 
Rs. 4 for clothing, in all Rs. 40, in words 
rupees forty, throughout your life from the 
said Venkatanarasayya and you should re- 
ceive the same by the 30th Magha Bahula 
of each year. After my lifetime in case 
‘Venkatanarasayya is not favourably dispos- 
ed towards you, you should receive the 
sum of rupees’ forty from him as per 
A above condition and maintain your- 
gel IN b t r 

The previous clause (No. 7) says that, if 
she likes, she should live with his elder bro- 
ther's son Venkatanarasayya and his wife. 
This Will is attested by the 3rd defendant, 
Venkatanarasayya, who under the Will is 
the legatee ofthe half share in the ances- 
tral lands which the testator possessed. 
There can be little doubt from the evidence 
and the exhibits on record that after the 
death of the testator, the 3rd defendant, 
who under the Will gets his half share, 
was to pay the plaintiff's maintenance at 
Re. 40 a year as provided for in the Will. 
He admits in his evidence that he paid 
her maintenance for six years according to 
the Will and that he did not pay her after- 
wards because he fell ill and the lands did 
not. yield. The 3rd defendant executed 
two mortgage-deeds, Exs. II and Il-a, in 
favour of defendants Nos.1 and 2, Exhi- 
bit II is dated 8th June, 1913, and Ex. 
ILa is dated 18th August, 1915. The tes- 
tator, as.lhavesaid before died in 1718, 
and Brahmayya died between the date of 
Ex. IL and that of Ex.ILa ; the exact date 
of his death is not known. So that we 
find a yearafter the testator's death there 
is a clear’ recital in Ex. II that the mort- 
gagor 3rd defendant, took under the Will 
allthelands. He mentions the lands and 
then says as follows: ` ' 
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“ Which has been in my possession and 
enjoyment, tho same having been acquired 


.by my father and grandfather and which 


has been’ in my possession and enjoyment, 
the same having devolved on me undef the 
Will dated 18th January, 1911, executed by 
my junior paternal uncle. Boddanapalli 
Ramayya Garu and registered as No. 3 of 
1911, and retained the property in my pos- 
session.” i 

A similar statement is made in Ex. IJ.a. 
The lst defendant was examined. He 
states that the 3rd defendant told him that 
his paternal uncle bequeathed the proper- 
ty to him and that the Willis mentioned 
in the bonds. Though hesays that he did 
not see the Will or take a copy of the Will 
defendants Nos. land 2 were both mortga- 
gees so that there can be little doubt that 
the mortgagees were aware of the Willand 
were also aware that the 3rd defendant 
derived title under the Will. Defendants 
Nos. land 2 who are brothers got a decree. 
against the 3rd defendant and in execution 
attached the properties mortgaged to them 
under Exs. IL and II-A. The plaintiff filed 
a claim petition asserting her right to main- 
tenence charged on the properties. Her 
claim was dismissed. Hence this suit. ` 
` Two questions arise, whether Ramayya 
was dividedfrom his brother and if not 
whether the Will is valid and binding on 
the 3rd defendant. It was held by both 
the Courts that Ramayya was not divided 
at the date of the Will from his brother 
and that the Will was invalid because the 
testator was a member of the joint family. 
The faets which we have set out above, the 
evidence of defendants Nos. 1 and 3 and 
the recitals in Exs. II and ILa@ make it 
clear that the 3rd defendant, although he 
could have pleaded that the Will was in- 
valid and given the go- by to the Will, chose 
io take under the Will the property, and, 
that he was paying the plaintiff Rs. 40 
a year for her maintenance regularly for 
six years. This maintenance is the exact 
amount mentioned in the Will; and there 
can be little doubt that he was acting 
under the.terms of this Will when he was 
paying the maintenance. He also mortgag- 
ed the property stating that he got the 


property under the Will. ' Under these Ùir- ` ` 


cumstances, the question arises whether 


-it is open to the 8rd defendant to state 


that he got the property by survivorship 
and that the Will is invalid. -It seems to 


us that where a person takes property 
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uuder a Will which it is open to him to 
repudiate but does not do so and where 
he enjoys the property, pays maintenance 
whioh is payable under the Will- to the 
-widow and deals with the property by 
mortgaging it, leading the widow to-sup- 
pose that she was getting her rights un- 
der the Will, he cannot, at any subsequent 
stage, plead that the widow has no right 
except under the Hindu Law. It is clear 
that ifhe had taken a different attitudeon 
Ramayya's death, the widow would have 
sued for maintenance. Having led her to 
believe that the Will was valid and that he 
would not dispute itand” having mortgag- 
ed the property so as to make her rights 
under the Hindu Lawdifficult, if notim- 
possible, of realisation, he cannot defeat 
her rights saying that he mortgaged the 
property under the right of a member of 
an undivided family and not under the 
title given by the Will. The mortgagees 
who had notice of the Willand who took 
the mortgage on the footing that the title 
of the mortgagor was under the terms 
of the Will cannot, in our opinion, be heard 
to say that they would set up their rights 
against the widow which their mortgagor 
could have set up on the death of Ramayya 
if he chose to dispute the Will. That stage 
has long passed. The attaching creditors 
are mortgagees themselves and they attach- 
ed the property subject to the mortgage. 
It is not the caseofa bona fide creditor 
who purchased without knowing any of 
these facts and seks in execution to recover 
his money. There is no suggestion here 
that the Will was intended to defeat any- 
body’s rights. The 3rd defendant chose 
to take under the Willas he gets 3/iths 
of the property on the testators death, 
namely, the testator's half share and his 
own J/4th share as son of his father instead 
of i which he will get as the son of his 
father if the testator’s share survived: 
Under these circumstances, it seems to us 
that the terms of the Will are binding on 
the 3rd defendant and are binding also 
upon the mortgagees, defendants Nos. 1 
and 2 and the plaintiff, and they cannot 
be heard to say that the property can be 
solde in execution of the decree on the foot- 
ing that the 3rd defendant was a member 
of an undivided family and that the Will 
was inoperative. It has been argued that, 
on the facts found by us, wecan also hold 
that there was a family settlement, It is 
mo doubt trué that the father of the ard 
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defendant, though he was alive for about 
a year after the testator's death, did not 
objeet to the terms of the Will. According 
to the evidence he was old and decrepit. 
But, if he was competent to contract, con- 
temporaneous consent was necessary. We 
do. not think that on the materials before 
us ib can be said that there was an agree- 
ment between the 3rd defendant and the 
deceased Ramayya so as to bring the case 
within the authority of Lakhmi Chand v. 
Anandi (1). We prefer to rest the case on 
a different ground. If it were necessary 
to gointo the question we would send the 
case back for fresh findings on the ques- 
tion as to whether the 3rd defendant was 
managing the family—he states he did in 
the documents. . 

There is one other aspect of the question 
which arises, but which it is unnecessary 
to determine ; and that is how far, where 
a pérson, who is a member of an undivid- 
ed family, leaves a Will with the consent of 
the other co parceners he can. be held to 
have become divided in status. It is argu- 
ed that the Court can presume that he in- 
tended to get himself divided when he 
made the Will and that the fact of his 
making a Will which he cannot legally do 
unless he was divided in status is an un- 
equivocal intention to get himself divided 
from the other members and that their 
knowledge of the Will by. attestation or 
otherwise is notice of the intention and 
that as no formal words are necessery to 
express that intention the mere fact of ex- 
ecution of the Will severs the status There 
is force in the contention that as a testa- 
tor must know that he cannot, while-he is 
a member of an undivided family, leave a 
Will and that as no testator will do an act 
which willbe useless unless he creates a 
status of separation, the execution of a Will 
dealing with his undivided share is an ex- 
pression of an intention to become sepa- 
rate We think there is much in this argu- 
ment as itis clear that it is now settled 
law that consent of other co-parceners is 
not necessary and that it is open to a mem- 
ber of a co-parcenary to become divided in 
status by merely giving notice of his in- 
tention and thatthe notice may be given 
by any: act of his which is consistent with 


his intention. In the light of the decisions 


(1) 93 Ind. Cas. 566; 48 A. 313; A.I. R. 1926 P.O. 
51; 2L A. L. 


J. 603; 43 C. L. J. 513; 28 Bom. L. R. 910; 
51 M. L.J. 52; (1923) M. W. N. 539, 3 O. W. N. 581; 31 
Q, W, Ñ. 101; 83 L A. 123 (P, QJ. 
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it isclear that ifa person who isa mem- 
ber ofan undivided family, wants to get 
himself divided, he can do so by simply 
making astatementin the Will: “I want 
to get myself divided and want to execute 
this Will.” 

Then there would not be any controversy 
at all ifthe co-parceners were informed of 
the Will. As we have said before it is 
unnecessary to deal with these questions 
at present in view of our other findings, 

As regards the charge we think that the 
Will clearly gives a charge asit directs that 
the maintenance shall be payable out of the 
share of Ramayya.- The direction that the 
maintenance should be given out of the 
ancestral property clearly ‘creates‘a charge 


“in favour of the widow. 


We reverse the-decrees of the Courts 
below, and there will be a decree in favour 
of the plaintiff as prayed for, declaring that 
the maintenance (psst and future) shall be 
a charge on the half of the property men- 
tioned in the plaint and that the property 
is liable to be attached by defendants Nos. 
1 and 2subject to this charge, ' 

Defendants Nos.land 2 will pay the 
plaintifi’s costs throughout. 4 
[VL N,V. Appeal allowed. 

A. N. A. : 


BOMBAY HIGH COURT. 
Szconp CIVIL APPEAL No. 597 oF 1925. 
February 14, 1927. 
Present:—Sir Amberson Marten, Krt., Chief 

. . Justice, and Mr. Justice Baker. 
ABDUL REHMAN IBRAHIM—DEFENDANT 
é i — APPELLANT 


Versus . 
VINAYAK JAYAVANTRAO DESHMUKH 
~ ——PLAINTIFF—HRESPONDENT. 

Bombay Land Revenue Code (Act V of 1879), 
ss. 56, 186—Land revenue—Liability of registered 
occupant—Mortgagee’s liability—Sale for arrears of 
revenue—Extinguishment of incumbrances—Re-sale 
by Government to mortgagee—Mortgagor’s right to 
redeem—Trusts Act (II of 1882), s. 90. AS 


Under 8.56 ofthe Bombay Land Revenue Code, 


"where property is sold by Government for non-, 


payment of assessment, it passes to the purchaser free 
from allclaims of the khatedar or occupant of the 
land and‘also free from the claims of any mortgagee 
or other person claiming through the khatedar. [p. 
654, col. 1.] 

‘Under the, Bombay Land Revenue Code the person: 
primarily responsible for land revenue is the regis- 
tered occupant. A mortgagee of a registered occu- 
pant cannot be held liable to pay the same in the 
t fW ie i 


“the assessment, 
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absence of evidence to show that the income of the 
land was sufficient to pay the assessment or that in 
some other way the mortgagor had put the mort- 
gagee in funds wherewith to pay the revenue, and, 
in the absence of such evidence, the fact that the mort- 
gaged properties were purchased by the mortgagee in 
a sale for revenüe does not entitle the mortgagor to 
redeem the properties from the possession of thé 
mortgagee. [p. 654, col, 2; p. 655, col. 1.] . s 

Second: appeal from the decision of the` 
District Judge, Nasik, in Appeal No. 78 
of 1923, confirming the decree paseed by 
the Subordinate Judge at Yeola, in Civil 
Suit No. 448 of 1921. 

Mr. G. N.Thakor (with him Mr. K. V. 
Joshi), for the Appellant. 

Mr. P. V, Kane, for the Respondents. 


JUDGMENT, 

Marten, C. J.—This is one of thoes 
unfortunate suits where the period of limita- 
tion allowed by the Indian Limitation Act 
is sixty years and where the litigation is: 
started many years after the dateofthe mate- 
rial facts, Thepoint before us is as to the 
effect of a revenue sale of: land made so 
long ago as 1884. Atthat-date there was a 
mortgage on the land, the mortgagee being 
in possession. 'The assessment which had 
been raised during the course of & few years 
from Rs, 22 8 to. Rs, 149-8 had fallen into 
arrear. Accordingly, under s. 56 of the then 
Land Revenue Code; the land was forfeited 
by Government, and then sold. It so hap- 
pens that the purchaser at the sale is alleged 
to be merely & benamidar for the mortgagee. 
Let that be so. In fact the mortgagor never 
did anything. In course of time he died 
and I suppose his songs. also. And now we. 
have a. young grandson aged twenty-one 


.» who, with the aid of a -Pleader’s clerk, has 
started this litigation. We are accordingly 
asked to hold some thirty-five years aiter . 


the event, that this sale was a deliberate 
‘device by the mortgagee to obtain the equity 
of redemption; that, having money in his 


` hands, to wit-the rents and profits of the 


land, he deliberately failed to pay tha as- 
sessment with this fraudulent object; and 
that, consequently, there is an, equity in’ 
Shamrao,the mortgagor which still survives 
to his grandson, the plaintiff; and that as à 
mortgage isonly barred after sixty “years 
the plaintiff's suit is still within time, -` 
In the first place, there was here a for. 
feiture by Government for non-payment of 
That is clear on the eyi- 
dence produced from the records. It is also 
clear that there was a sale by Government 
following on that forfeiture, Stopping | 


.654 
there, I would hold that under s. 58 of the 
then Bombay Land Revenue Code, ib is 
clear that the property would pass to the pur- 
chaser free from any claims of the khatedar 
or oecupant of the land, and also free from 
‘the claims of any mortgagee or other person 
claiming through that khatedar. Now the 
khatedar-here was clearly onthese records 
Shamrao. And, in my judgment, itisalmost 
impossible to contend, as wasin factattempt- 
ed in the presènt case, that because the sec- 
tion expressly says that the saleis tobe free 
from all incumbrances created by the occu- 
pantthat, notwithstanding that, the rightsof 
theoceupant himself arenot to beextin guish- 
ed, The earlier part of the section clearly 
shows that the occupancy, together with all 
rights of the occupant overall trees, crops, 
buildings and things attached to the land, 
. are to be forfeited. To my mind, it would 
then be a contradiction in terms to say that 
the occupancy itself isto be sold and yet 
the rights of the occupant or some of them 
‘areto be retained. If, therefore, this sale had 
been to a third party, I take it that it would 
‘be quite impossible forthe representatives of 
Shamrao to contend that this mortgage is 
in any way subsisting, or that they had any 
right to or equity in the land. 
_ I next turn to a different point. 
in reliance on s, 90 of the Indian Trusts.Act, 
1882, that here the mortgagee availed him- 
self of his position as such in order to pur- 
chase the entire property and thus in effect 
to defeat the equity of redemption. It is 
also contended that being a mortgagee in 
possession he was liable to pay the assess- 
ment out of the rents and profits. Now the 
Transfer of Property Act, 1882, was not then 
in force in our Presidency. But even if it 
had been, then under s.76 (c) he must, in 
the absence of a contract to the contrary, 
“out of the income of the property” pay the 
Government revenue. What evidence is 
there; then, here to show that the income 
of the property was sufficient to pay the 
: Government revenue? Counsel for the 
appellants contends that there is no reliable 
evidence of what that incédme then was at 
all. And when one looks at the judgment 
of the lower Appellate Court, it is clear that 
the income in those early days is really a 
matter of guess-work, and that there is no 
adequate finding on the point. In this con- 
neetion it must be borne in mind that the 
assessment, as I have already indicated, had 
been very largely increased, Therefore, it 
‘by nó Means follows that because in some of 


It is said : 
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the previous years the assessment had been 
paid by one party or.the other or half and 
half, that that necessarily shows that there 
was income sufficient in later years, when 
the arrears, in fact, occurred, to pay the re- 
quisite amount. Nor i in the present case do 
I accept the argument that has been put 
forward that it isthe duty of a mortgagee 
in possession to be ready with his accounts, 
and in the absence of these accounts it must 
be presumed that the income at that date 
was sufficient. To my mind,the great lapse 
of time that has taken place here, namely, 
of thirty-five years, affords a considerable 
answer to many of the contentions which 
have been put forward by the plaintiff. 
And it is left quite unexplained why 
Sbamrao, the person alleged to have been 
defrauded, and his successors, have remain- 
ed silent during all these long years. There 
is asaying that delay defeats equity. And, 
however that may be, it is certainly neces- 
sary, when weighing probabilities, to see 
what was the condact of the person who 
is EE tohave been defrauded in this 


wa 

As for the suggestion that the mortgagor 
did not kuow of this sale by Government, 
that to my mind is unbelievable. This was 
a large areaof land, and it had to be sold 
after proclamation by beat of drum. To 
suggest that the mortgagor knew nothing 
whatever about it, and remained silent 
notwithstanding the sale, is a matter which 
I for one do not believe. And, in so far as 
the question is one of the onus of proof, it 
seems to me that under the Indian Evi- 
dence Act, the onus lies upon the plaintiff, 
namely, to prove the default of the mort- 
gagee. Prima facie under the Land Re- 
venue Code the liability to pay this assess- 
ment would fall on the khatedar, namely, 
Ghamrao, As between the mortgagor and 
the mortgagee,clearly the mortgagor would 
have to pay this assessment, apart from the 
rents and profits. It cannot be suggested 
that'the mortgagee would have to put his 
hand in his pocket and pay the assessment 
out of his own moneys, 

So the crux of the case really comes to 


` this, that the plaintiffs must show that the 


forfeiture and therevenue sale were due to 


the default of the mortgagee in not paying : 


this assessment, and that in order todo this 
he must show that-the income of the Jand 
was sufficient to pay the assessment, or that 
in some other way the mortgagor put the 


mortgagee in funds wherewith to pay these , 
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moneys. To my mind, the evidence in the 
ease is wholly insufficient to enable us to 
draw that inference. And I may go even 
further and say that there is no evidence 
before us on which one can fairly arrive ab 
this finding, or at the further inference that 
the mortgagee deliberately did this with the 
intention of defrauding the mortgagor and 
of acquiring the property for himself after 
the revenue sale. . . 

Under those circumstances, it seems to 
methat the conclusion arrived at by the 
lower Appellate Court cannot be supported, 
and that this appeal must be allowed. 
Under those circumstances wehave thought 
it unnecessary tocall on Counsel for the 
appellants on the further pointas to limita- 
tion. In my judgment, therefore, the appeal 
ought to be allowed, the decree of the lower 
Appellate Court set aside and the suit dis 
missed with costs throughout. 

Baker, J.—I agree. The facts appear 
at first sight a little complicated, but the 
only point which arises in appeal, is that 
there were two mortgages in 1872 by 
Shamrao, the grandfather of plaintiff No. 1. 
In 1884, as the assessment was not paid, an 
order of forfeiture was made by the Col- 
lector and this land was sold,under s. 56 of 
the Bombay Land Revenue Code, as it then 
stood. It willappear from the judgment of 
the lower Appellate Court, and also from 
the arguments in this case, that tbe decided 
cases of this Court régarding the effect of a 
forfeiture are either before the Land Re- 
venue Code, 1879, came into operation, or 
subsequent to the amendment of the Code 
in 1901. But the terms of s. 56 of the Bom- 
bay Land Revenue Code, as they stood be- 
fore the amendment, are, to niy mind, quite 
clear enough to show that where there has 
been afórfeitureof the occupancy followed by 
a sale, as in the present case, the occupancy 
passes free from all tenures, incumbrances 
and righta created by the occupant or holder 
or anywise subsisting as against him. The 
amendment in 1901 was made, I believe, to 
mect the case ofa re-grant on a restricted 
tenure to the original occupant after a for- 
feiture, a case which was not expressly 
covered by theold s. 56, and as to which 
there existed some doubt, However that 
may be, the terms of s. 56, as it stood be- 
fore the amendment, are quite clear, and 
after the forfeiture and sale, the mortgages 
must be regarded as no longer existing. 
This being 80, there would be no question of 
by equity of redemption remaining in the 
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mortgagor, for there would be no- mortgage 
which he could redeem. : 
In the present case, there is no evi-' 
denee that the forfeiture was due to the 
wilful default of the mortgageé and that he 
was in a position to pay land revenue ouf 
of rents and profits ofthe lands and inten- 
tionally omitted to do so. Under the Land 
Revenue Code, s. 136, the person primarily | 
responsible to Government for the land re- 
venue was-the registered occupant, in this 
case the mortgagor Shamrao. It is to be 
presumed that official acts were regularly 
performed, andthat he was called upon to 
pay the assessment, and that the forfeiture 
and sale took place after notice to him. In 
the circumstances, I have no doubt that 
the revenue sale of 1884 extinguished the 
mortgages, and no equity of redemption 
was left, or could be left, in Shamrao. And 
this view receives support from the fact 
that from the date of that revenue sale the 
mortgagor's connection with the land ap- 
pears to haveceased altogether, and we do 
not find that either he or his son made any 
attempt to raiseany claim to the land and 
it is only now after about thirty-five years 
that his grandson and his assignes come 
forward to claim to be allowed to redeem 
the land. OP 
. In these circumstances, I am of opinion 
that the appeal should be allowed and that 
the decree of the lower Appellate Court 
should be set aside, and the suit dismissed 
with costs throughout. 


A. N. A. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE 
No. 40 or 1925. 
June 2, 1927. . 
Present :—Mr. Justice Cuming and 
Mr. Justiee Mukerji: 
Srimatt LATIFA KHATUN AND ANOTHER— 
PLAINTIFES— APPELLANTS 
i d versus 
TOFER ALI AND OTHERS—DEFENDANTS— 
. RESPONDENTS. . 
Limitation Act (IX of 1908), Sch. I, Art. 45— 
Award’, meaning of—Decision on contest and after 
‘investigation, necessity ef—Mere settlement of land 
in another's name—Sutt for confirmation of possession 
—Limitation—Alluvion and diluvion—Land formed 
by gradual process—Aceretion—Failure to assess to 


revenue, effect of, es 
i) * 
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* "The ‘award’ contemplated by Art. 45 of the Limita- 


tion Act pre-supposesa contest between the parties \ 


&nd a decision after proper investigation into the 
points at issue and Art. 45 of Sch-I of the Limitation 
Act is not, therefore, applicable to a case where land 
has been settled in another's name without any con- 


- test or a decision after investigation. [p. 657, col. 2. 


A suit for confirmation of possession of land which 
has been settled in anothers name by the Revenue 


^ Authorities does not fall within Art. 45 of Sch. I of 


the Limitation Act, inasmuch as the settlement made 
by the authorities, in so far as it determines the 
amount ofrevenue, payable in respect of the pro- 
perty,is nót in any way affected by such suit and it 
is not necessary for the plaintiff to sue to set aside 
the award of thé authorities. [ibid.] . 

' Midnapur Zemindary Co. Lid. v. Naresh Narain 

4), followed. ° 

me land is added to land by alluvion the right 
to the new land is accretio tothe right to-the old, 
and the fact that no settlement of revenue is made 
ofa portion of such land cannot affect this accretio 
to the right, unless any question of limitation or 
adverse possession arises. |p. 658, col. 1.] 


Appeal against the decree of the Subordi- 
nate Judge, First Court, Chittagong, dated 


‘the 25th September, 1924, reversing that of 


the Munsif, Third Court, Patiya, dated the 
6th April, 1823. | 
Dr. Sarat Chandra -Basak. and Babu 
Chandra Sekhar Sen, for the Appellants. 
Babus Surendra Nath Guha and Paresh 
Chandra Sen, for the Respondents. 


d JUDGMENT. 
Mukerji, J.—To appreciate the conten- 
tion that has been urged in.this appeal it 


. is necessary to set out the facts which led 


up to the litigation out of which it has 
arisen. It will be convenient to specify 
the plots of land with which we are con- 
cerned by reference to their Oadastral 
Survey Numbers and to their configuration 
as shown in the maps. Exs. G, G-1 and G-2 
which are on the record. - ] 

One Gholam Ali held a ryati | holding in 
the Government khas mehal in the District 
of Ohittagong. The holding lay by the 
side of the river Banka. By the gradual 
recession of the river, lands were formed 


“afd accreted to the holding of Gholam Ali. 


In 1901-02 some of these accreted lands 
were settled with Gholam Ali. These lands 
appertained to Cadastral- Survey Plots 
Nog. 1658, 2006/4 and 1658/1 (vide Ex, G). 
The lands thus settled, though contiguous 
to Gholam Ali's holding, did not extend 
right up tothe river, buta small tongue 
petween the lands and. the river was left 
Sut. This small tongue-shaped land is 


-Oadastral. Survey Plot No. 2006/6. There 


were further accretions thereafter, and 
in 1904-05 there was. another Settlement 
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with Gholam Ali of these additionallands 
which appertained to Cadastral Survey 
Plots Nos. 2006/8 and 2006/12 (vide Ex. 
G-2). There were lands to the south of. 
these two plots atthe time lying between 
thesaid plots andthe river, but they were 
left unsettled. It may be noted that 
Cadastral Survey Plot No. 2006/6 was 
also left unsettled as before. Similarly in 
1909-10 there was a fresh settlement of 
the further accreted lands comprising 
of Cadastral Survey Plots Nos. 2006/16, 
2608/17 and. 2006/18 (vidé Ex. G-1) This 
settlement was made with one Ali Hossain 
and one Abdul Karim Choudhuri. The 
bandobasti kabuliyat executed in respect of 
this settlement was dated the llth June, 
1911. > 

In the meantime, and before the Settle- 
ment of 1902-10, Gholam Ali's interest in : 
these properties was sold in an auction held 
in execution of a decree on a mortgage and 
was purchased by one Girish Mahajan on 
the 8th February, 1909, who thereafter cold 
ae ‘a to the plaintiffs on the Ist April, 
1909. i l 

The lands of the Settlement of 1901-02 are 
described in schedule 2 of the plaint in 
the present suit, those of 1904 05 in schedule 
3, and those of 109-10 in schedule 1. The 
plaintiff's possession in these lands being 
disturbed or jeopardised, he in 1913 institut- 
èd. a suit, being Title Suit No. 480/76 of 
1913, against Gholam Ali, Ali Hossain and 
Abdul Karim Choudhuri in respect of the 
lands of schedules 1, 2and 3. The suit 
was decreed in his favourin respect of the 


‘lands of schedules 2 and 3 and he was 
allowed to withdraw hisclaim as regards 


the lands of schedule 1 as the Secretary of 
State for India in Council was considered 
a necessary party for the determination of 


“the said claim. 


The present suit was thereafter instituted 
in respect of the lands of schedule 1. In 
this suit Gholam Ali is the defendant 
No. 1; his sons are the defendants Nos. 2 
and 3; the defendants Nos.4to10are the 
heirs of Ali Hossain; the Secretary of State 


‘far India in Council has been impleaded as 


the defendant No, ll, and Abdul Karim 


- Choudhuri is the defendant No. 12, The suit 


was for declaration of title and confirmation 
of possession. 

The substance of the plaintiffs’ claim was 
that Ali Hossain or Abdul Karim Choudh- 
uri did not take the settlement of the lands 
of Schedule lor possess or pay rent for the 

| à : 
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‘game, but that Gholam Ali took it in their 
'.names; that if this benami nature of the 
transaction was not proved, then the Govern- 
ment had no right to settle the said lands 
with Ali Hoasain or Abdul Kerim Choudh- 
uri as the lands were accretion to the lands 
‘of schedules 2 and 3 of which Gholam Ali 
. had already obtained settlement in 1901-02 
and 1904-05 respectively; and that: the 
plaintiff having acquired Gholam Ali’s 
interest in the original holding as well as 
the schedules. 2 and 3 lands, his title to the 
lands of schedule 1 should also be declared 
and his possession therein confirmed. 
. The plaintiff and the defendant No. 12, 
Abdul Karim Choudhuri, settled the dispute 
` between them on compromise. The defence 
oftheheirsof Ali Hossain was, besidesa denial 
Of the plaintiff's title under his purchase, 
. that Gholam Ali did not take the settlement 
, of the disputed lands in the names of Ali 
Hossain that Ali Hossain had taken settle- 
ment from Government on his own account 
„and had been in possession for upwards 
of 20 years. The position taken up by 
the Secretary of State was that the lands 
-of schedule 1 were accretion to those of 


‘schedule 3. which again were accretions to- 


the lands ofschedule 2, but that when thé 


. -lands of schedules 2and 3 were settled, the 


settlements were not made of all the lands 
that had accreted, but because an interven- 
ing strip ofland between the lands settled 
and the river was left unsettled, Gholam Ali 
. was not entitled’ to have the settlement of 
the land of schedule .l, and consequently 
. the plaintiifs-hadrio title to the same. i 


The Munsif decreed. the suit. From this 
decision appeals were preferred by some of 
_the heirs of Ali. Hossain and by the Secre- 
‘tary of State for India in Council. The 
Subordinate Judge who dealt with the 
appeals, allowed the same, and reversing 
the Munsif’s decision dismissed the suit. 
The plaintiffs have thereupon appealed to 
this Court. 


The Subordinate Judge, has, in effect, 
upheld the contention of the . Government, 
and heldthat because in-the Settlements of 
1901-02, and 1$04-05 all the lands up to the 
river had not beensettled with Gholam Ali 

. but a strip of land by the side of the river 
was left unsettled. Gnolam Ali was not 
entitled to claim the lands of schedule l as 

. accretions to those of schedules 2 and 3. 


. He has also held that the suit is barred as . 


being governed by Art. 45 of the Limita- 
42 
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‘tion Act. Both these grounds have been 
challenged before us as unsound. à 

' So faras the question of limitation is 
concerned, it appears from the written 
statement filed on behalf of the heirs of Ali 
Hossain that the limitation .pleaded therein 
was 12 years from the date of the auction- 
sale, or 3 years from the date ofthe settle- 
ment with Ali Hossain or 2 years from Ali 
Hossain's taking possession. The only case 
as to limitation that appears to have been 
sought to be made out in the trial Court 
was  Árt. 142 or Art. 144 of the 
Limitation Act, and the finding of that 
Court on this question was: "The statement 
ofthe defendant No. 4 and those of his 
witnesses regarding the alleged possession 
of the disputed land for 20 or 25 years is 
absolutely unreliable...It is sufficiently clear 
from the evidence ‘that the plaintiffs are in 
posssession of the land for 5 or 6 years. 
From all these facts and circumstancesof 
the case I hold that the -suit is not barred 
by limitation”. These findings do ‘not 
"appear to have been challenged before the 
Appellate Court, At any rate they have not 
been reversed by -that Court. The founda- 
tion of-a case as to limitation under. Art. 
45 waslaidin the written statement, but it 
is conceded that there are absolutely no 
materials on ‘which such a case may be 
supported. It is well-settled that the 
‘award’ contemplated by Art. 45 of the 
Limitation Act presupposes ‘a contest 
‘between the parties and a decision after 
proper investigation into ‘the ‘points at 
issue.[See Nubo Kishen Roy v. Gobind Chun- 
‘der Sein- (1), Radha Pershad Singh v. Ram 
Jeewun Singh (2) and Kristo Moni Gupta v. 
Secretary of State for India (3)] There is 
nothing to indicate in the present case, 


- that there was any contest ora decision on 


any investigation. Moreover, as pointed out 
in the case of Midnapur Zemindary Co., Ltd. 
y. Naresh Narain Roy (4), there was naneces-- 
sity for the plaintiff in acaselike this te sue 
to sat asidethe award, ifany, by the Revenue 
Authorities. -The object of the present suit 
being that the plaintiffs may be confirmed 
in their possession . of the lands, if they 
succeed in it, the settlement made by the 
Revenue Authorities, in so far as it deter- 
minesihe amount of the revenue payable 
x * 
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in respect of the disputed property, will in 
no way be affected, the only result being 
that the plaintiffs will, in that case, obtain 
the benefit of the settlement which Ali 
Hossain obtained from the Government. 
- The decision of the Subordinate Judge on 
the question of limitation cannot be 
upheld. 

On the question of Gholam Ali’s title to 
the lands of schedule 1 also,the viewtaken by 
the learned Judge, in my opinion, is erronée- 
ous. The true view of the Law of Allu- 
vion (s.4 of Regulation XIof 1825) is that 
“physically land is added to land; in point 
of right, theright to thenew land is accretio 
to the right to the old”. [Per Rankin, J., in 
Saudamini Dassya v. Secretary of State for 
India (5).] The fact that no settlement of 
revenué is made ofa portion such as there 
was in the present case, cannot affect this 
accretio to the right, unless any question 
of limitation or adverse possession arises, 
In the present case there was no refusal to 
take settlement on the part of Gholam Ali 
or ofthe plaintiffor his vendor or an abandon- 
ment of proprietary rights in lieu of 
malikana such as arose in the case of 
Saudamini Dassya v. Secretary of State for 
India (5). Gholam Ali was, therefore, entitl- 
ed to the lands of schedule 1 as soon as 
they accreted and the plaintiff too was 
similarly entitled. 

In my judgment the Subordinate Judge's 
decision cannot be supported. The appeal 
must, therefore, be allowed, the judgment of 
the Subordinate Judge set aside and that 
of the trial Court restored with costs of 
this Court as well asof the lower Appellate 
Court. : : 

Cuming, J.—I agree. 


A.N. A . Appeal allowed 
(5) 77 Ind. Cas. 707; 500.828; 38 O. L. J. 47; A 
R. 1924 Oal. 197. Ai 


en 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND CiviL APPEAL No. 345 or 1926. 
t July 27, 1927. 
Present :—Mr. Kinkhede, A. J. C.. 
KADU MAHAR-—DzrENDANT No. 1— 
_APPELLANT : 
° s versus : 
MAHARAJ SINGH-—PraiNTIFEF— 
mo RESPONDENT, 
Cavi rocedure Code (Act V of 1 . Me 
.. Becond appeal-—I'ailure to draw ee ee 
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of law—Interference— 


from proved facts--Error 
purchase of 


Specific performance—Contract for 


absolute occupancy ‘holdirig—Repudiation by vendor— 


Delay of vendee to sue, whether proof of abandonment 
—-Notice by purchasers:to landlord, effect of. 

Failure to draw correct conclusions from proved 
facts is an error of law and such a ground for inter- 
ference in second appeal. [p. 659,col. 1.] 

Defendant agreed to sell to the plaintiff his absolute 
occupancy holding on 4th March, 1922, sale-deed to 
be executed within two months from that date. 
Defendant did not serve notice on his landlord as 
required by Tenancy Law within two months but 
repudiated the contract of sale by serving a notice 
on the plaintiff on 4th September, 1922. Plaintiff 
notified to the landlord his intention to enforce the 
contract of purchase as against the defendant but 
did notsend any noticeto the defendant. Plaintiff 
sued the defendant for specific performance on 26th 
February, 1925: 

Held, that the plaintiffs inaction or delay 
for over two years was no proof of waiver 
or abandonment of his rights under the contract of 
sale. {p. 659,201. 1.) . 

Appeal against adecree of the District 
Judge, Bhandara, dated the llth March, 
1326, in Civil Appeal No. 69 of 1925. -> 

Mr. C. B. Parekh, for the Appellant. 

Messrs. M. R. Bobde and M. R. Indurkar, 


for the Respondent. 


JUDGMENT.—This second appeal 


- raises one question only. It is this, The plaint- 


iff's contract of purchase which is dated 4th 
March, 1922, and which was to be performed 
within two months but which the defendant 
admittedly failed to perform by reason of 
his failure to serve notice on the landlord of 
his intention to sell and whicb he expressly 
repudiated by serving notice on plaintiff on 
4th September, 1922, was to be regarded 
as still subsisting at the date of the suit, 
namely, on 26th February, 1925, i. e., after 
the lapse of two years and five months from 
the time, its repudiation had become known 
to him (plaintiff). In short, whether the 
silence of plaintiff from 4th September, 
1922, to 26th February, 1925, was indicative of 
an intention to forego the right to enforce 
due performance of the contract or it was 
consistent with the plaintiffs treating that 
right as still subsisting. The lower Appel- 
late Court dissenting from the view taken 
of the facts by the trial Court came to the 
conclusion that the delay or inaction was 
no proof of waiver or abandonment of the 
right, inasmuch. as the plaintiff had 


.notified his intention to enforce the contract 


not to the defendant but to the landlord, 
by serving a notice on him on 23rd August, 
1424. . The Court of Appeal has regardea this 
servingof notice on the landlord as a piece of 
evidence negativing the inference of aban- 


ont 
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donment or waiver which the delay in 
enforcing the contract might lead to.. The 
correctness of this conclusion is being 
challenged in second ‘appeal. The question, 
therefore, is whether the Court of first 
Appeal has drawn the only right conclusion 
from thefacts found or has committed any 
error of law in failing to draw the right 
‘conclusion. 
. To my mind the silence was very signi- 
ficant and could have given rise to the 
inference for which the appellants are 
fighting, especially as,in view of the express 
repudiation of the contract of sale on the 
defendant's part, plaintiff's silence was liable 
` to be misconstrued asa conduct amounting 
to waiver or abandonment. Under the 
circumstances, it was the plaintiff's duty to 
speak out and put himself into communica- 
tion with the ‘defendant directly, and 
disabuse him of thé impression by warning 
him that he was going to be held bound to 
perform the contract of sale in spite of the 
breach he committed, and that with that 
end in view, he (plaintiff) had taken steps to 
gecure his own position, even as against the 
landlord, by serving a notice practically 
on his (defendant's) behalf of his (tenant's) 
intention to sellthe holding' to him, and 
calling upon him to enforce as right of 
‘pre-emption. How far this indirect notifica- 
tion of the tenant's intention to sell by the 
.purchaser to thelandlord was effective as 
against the latter is not a matter the 
legality of which can or need be tested in 
this suit; still it was not without value as a 
piecé of conduct on plaintiffs part indicat- 
ing that he stil had the willingness and 


readiness to perform his part of the contract, - 


namely, to purehase and pay the unpaid 
purchase money for the land. No doubt 
the plaintiff could have made it much more 
effective even as against the defendant by 


sending him a copy of the notice served : 


- on the landlord, and thus apprizing him 
also of the steps he was taking towards the 


enforcement of thecontract of sale, but then ` 


he failed boso notify them to the défendant. 
I have, therefore, to consider whether from 
this omission on plaintiff's part to notify 
his intention to enforce the contract to the 
defendant, the latter could be said to have 
in any way been misled into acting to his 

rejudice. On the findings arrived at by the 
lower Appellate Court, the defendant.Ne. 1 
has not acted to his prejudice, There is, 
therefore, no reason to think that the 


comission was in any way instrumental in 


"Fn ré AN ADVOGATE, 
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- 659. 


leading the defendant to infer.abandonment 
or waiver and to act to. his prejudice, so as 
to débar the plaintiff from asserting that his 


‘right to enforce ‘the contract was still 


subsisting. 
I fully appreciate that the intention mot 
to forego wouldhave been very clearly mani- 


dested to the defendant had the plaintiff 


intimated to him that he had served a notice 
on the landlord, but from his failure to do 
80, no inference is legitimately deducible 
that he thereby wanted to suggest that he 
had given up his intention to ‘enforce 
performance of the contract of sale as against 
his vendor.’ The evidential value of this 
piece of conduct of serving notice on land- 
lord would certainly have been augmented 
had the defendant also been made aware of 
the-fact, but the omission to inform him, 
does not take away from the intrinsic 
evidentiary value which that piece of 
conduct has as supporting the plaintiff's 
intention to enforce the contract of sale as a 
gubsisting contract as against the defendant. 
On the whole, then, I hold that the inferences 
drawn by the lower Appellate Oourt are - 
legitimate and justified by the circumstances 
held proved ia thecase.and that the decision : 
must, therefore, stand. : 

The appeal fails and is dismissed with 
costs.. ' ` 


G. R; D. Appeal dismissed. 


BOMBAY HIGH COURT. 
APPLICATION No 9 or 1927. 
March 1, 1927. i 
Present:—Sir Amberson Marten, KT., 
Chief Justice, Mr. Justice Fawcett ' 
and Mr. Justice Blackwell. ° 
. Inre Ax ADVOCATE—RESPONDENT. 
Advocate—Interviewing witness without intervention 
of Solicitor—Tampering with wiiness—Misconduct— 
Censure. ` i . 
“It is entirely contrary to the duty of a Barrisjer to 
jnterview witnesses without the intervention of 
Solicitors. j . od 
Tampering with witnesses is a serious. charge 
against an Advocate. zov a 
'A Barrister attended an inquest before a Corongr 


‘as a friend of the deceased. The Chemical Analyser's 


report which’ was produced at the hearing indicated 
that death was due to opium. Two days after the day of 
this hearing, the Barrister visited -the Ohemical Ana- 
lyser, sounded him as to the accuracy of his analysis, 
and definitely suggested that the death might be due tq 


TE 
‘morphine and not opium, the case which was sub- 
sequently. put -forward :by the brother . of the 
deceased : i : 

Held, that the Barrister laid himself open to the 


suspicion of tampering with witnesses and that his 
conduct was one deserving of censure. 
. a 


, 


‘Mr. Kanga, Advocate-General, (with him 
Mr. Vakeel), for the Petitioner. 
—^ Mr. Munshi, for the Respondent. 


^ JUDGMENT. | 

. Marten, C. J.—This is a petition 
under the Disciplinary Jurisdiction in 
respect of an Advocate of this Court, 
Counsel have agreed that the papers in 
the appeal paper-book areto be taken as 
evidence in the case, 

- ‘The matter arises out of an inquest which 
was held by the Coroner of Bombay on the 
death of one Umar Haji Yusuf Sobani.” In 
his affidavit the Advocate states: the deceas- 


‘ed “was an intimate friend of mine and. 


his sudden death upset me. I did not, 
however, represent his brother. Osman 
Sobani orany one else in my professional 
capacity at the inquest before the Coroner. 
I attended the inquest merely as a friend 


- . Of the deéeased.” 


It appears from the Advocate’s explana- 
tion, Ex.F, that at the adjourned. hearing 
on July, 20, the Police Surgéon -gave out 
. that the .Chemieal Analyser's report indi- 

' catet that ópium was found and that deáth 
was dueto opium. The next day a -certain 
letter was placedin the hands ofthe Advo- 
cate, and on the following day, vie, July 
22, he visited the. Chemical Analyser. 
What took place between them is set out 
in the letters or documents, Exs. O and D, 


the one being by the Advocate, and the 


other by. the!” Chemical Analyser. Bub- 
stantially the Advocate ‘sounded the Chemi- 
cal Analyser as to the accuracy ‘of his 
analysis, and whether the Analyser, was 


correct in thinking that the death was due- 


to opium and not~to morphine. The 
analyser is clear in his statement thatthe 
Advocate definitely suggested . that the 
death might be due to morphine and not 
to opium.-[t is also common ground that the 
Advocate asked ifany of the viscera were 
left so that a,further examination might 
. be made. ; n : 
“eL need not go into further details. The 
incident’ subsequently “became. prominent 
at the adjourned hearing of the inquest 
- when the Ohemical Analyser was called as 
& wilness. Itis sufficient to say thatthe 
Pleader for Usman, the brother of the 
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“also appear from the A:dvocate's 
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deceased, who was putting forward the 


-suggestion of -morphine, ‘cross-examined 
certain witnessea‘to-show that that wasthe 


real cause of death, I should ‘hére ‘state 


‘that this ‘brother Usman was represented 


-bya Solicitor Mr.. Tricumdas -Dwarkadas 
and bya Pleader-Mr. B. T. Desài. It would 
letter, 


Ex. C, where he says to the Analyser: “But 


‘suppose we bring .an order -on you for re- 


examination, ‘would you then properly 
examine”, that the Advocate was acting 
‘in ‘concert with Usman. : 

Although the one is a Parsi and the other 
is a Muhammadan, we may take it that the 
Advocate’s statement that he was an inti- 


“mate friend -of the deceased is accurate. 


In his affidavit he has admitted that be was 


"'indisereetin acting on the impulse and 


Seeing" the Analyser, and he has expressed 
‘his ‘sincere regrét for having done so, 
‘Before-us at the outset Mr. ` Munshi for 
the Advocate once more repeated-that ‘state- 
ment, Í 

We think, however, that we must-go'one 
step further here, and intimate our views 
'on what the Advocatedid. The question 
of tampering with witnesses is a very 


-serious one, and where,-as here, the Analy- 


-ser had made-hia report, -anybody subsequ- 
ently going to him and suggesting that he 
had not made his analysis properly, ‘and 
that really the cause -of -death was some- 
thing quite different, viz., morphine and not 
opium, would lay himsélf -open to the 
suspicion of tampering with the witness. 
As-a Barrister, it wasno part-of his ‘duty at 
all: Indeed:it-was entirely ‘contrary to his 
duty to-interview witnesses without - the 
intervention -of -Solicitors. That was -a 
matoer for Solicitors. “But-as an Advocate 
he would have the right outside this High 
Court to act as well as plead in our Presi- 
dency. Speaking for myself, Ido not think 
he can be in any -better position here by 
reason of the factthat he was not actually 
professionally engaged. On the contrary, 
I think it is rather to his advantage to-tréat 
him as if he,was prolessionally engaged. 
Even on that basis] think the way in which 
he went about this matter was improper 
from a’ professional point-of view. lf he 
wished to see any ofthe Orown witnesses, 
or the Police witnessesit would have been 
easy to ask for the-consent of the Oommis- 
sioner of Police, -or -alfernatively of the 
Coroner. But to goin this- way behind the 
backs, so to speak, of the persons in chargd 


^ 
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of the.case and also incidentally: of, the legal 
advisers of. Usman, was not, in my-opinion, 
8; proper course to take. s : 

Having thus expressed my- opinion, it 
follows that, in my judgment, his conduct 
is one. deserving- of. censure. But, under 
all the circumstances- of the case, we- do. 
not:think that we need visit that -conduct 
with aby-graver consequences to his profes- 
sional: career. I mean we think this isa. 
case. where we need not-direct, the Advocate. 
to be suspended. 

Under these. circumstances, I would hold 
that the Advocate has been guilty of con- 
duct which requires our censure, but that 
there will be-no.order except that he pays 
the.costs of this petition. i 

Fawcett, J.—I agree. . 

Blackwell, J.—l agree. . 

A. N. A. : Order accordingly. 


LAHORE HIGH COURT. . 
SECOND: O1VIL APPEAL No. -2038 or 1923, 
. June 29, 1927. - 
- Present:— Mr. Justice Tek Chand and 
7. Wr. Justice Agha Haidar. 
RAJ MAL-—PLAINTIFF-—APPELLANT., 
5- ne versus m 
HARNAM SINGH anv.oTHERS—DEFENDANTS 
“— RESPONDENTS. . i 
Construction of Statutes—Preamble, value of, as a 
guide to interpretation of Acts—Statement of ‘objects 
* and reasons, reference to, whether permissible—Punjab 
"Custom (Power to Contest) Act (II of 1920), s. 6, scope 
of —Power.of persons not, agnaticaliy related to alienor 


to contest. NS ; E 
Where the enacting part of a Statute is not exactly 


co-extensive with tbe: preamble, the former, if ex- . 


pressed in clear and unequivocal terms, will override 
the.latter; but, if ambiguous or doubtful phraseology 
is used in the body of the Act, the preamble may 
be referred to to resolve the ambiguity. [p. 663, col. 


1. : 

| case Jav discussed.] a : 

1n construing an Act ofthe Legislature where the. 
words, are absolutely clear and, unambiguous it is not 
within the province, ofa Court to look. to the state- 
ment of the objects and reasons or to the proceed- 
ings of the Council with a view to discover whether 
- the words used mean something. above and beyond 

“what they say. Tp; 664, col. 1.] 

Administrator-General of “Bengal v. 
Mullick (8), Krishna Ayyangar v. Nallaperumal Pillai 
(9) and Rup Kishore v-Govind Das (10) , followed. 

The words used: in s.6 of the Punjab Custom 
(Power to Contest): Act are clear and explicit and 
there ig no ambiguity about them and the plain 
meaning and, effect: of- the language of. the 


section, in spite of’ the. contrary. intention. "ap-- 
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right to contest alienations of ancestral , property 


„from all persons (whether agnatically related fu the 


alienor or not) who had the "right to contest:alieha- 
tions and to confine. it only to the descendants. ‘ofthe 
great-great-grandfather of the alienor. [p.-662,-col. ' 
2.] B 3 is 4 * T - 


- Second appeal from a decree of thé 
District Judge, Jullundur, dated the 1st 
June 1923, reversing that of the Munsif, 
First Class, Jullundur,. dated 13th Novem- 
ber; 1922, . a 

Mr. H. D. Bhalla, for the Appellant. : 

Mr. J. N. Bhandari, for the Respondents: 


: JUDGMENT. ns Er 
Tek Chand, J.—The suit out of which 
this second appeal has arisen, relatea to 
land which.originally belonged to one Mala 
Singh, who on the 6th April, 1893, gifted it. 
to his pichhlag son Hazara Singh, defend-. 
ant No. 1. This gift was not challenged by” 
the collaterals of Mala Singh donor. . On 
the, 27th of August, 1920, by a registered 
Bale-deed, the. donee Hazara Singh sold 
the gifted land to Harnam Singh, Basant 
Singh and Chhajju, defendants, Nos. 2 to 4. 
On the 29th July, 1921, Raj “Mal, who is a 
collateral of-Mala.Singh donor in the third 
degree, instituted the present suit, alleging 
that the land was ancestral of himself and 
Mala Singh, thaton Hazara Singh donee's 
line becoming extinct it would revert to the 
plaintiff.and that the alienation by Hazara 


'. Singh had been made without consideration 


and necessity. He accordingly prayed for: 
(i) a declaration that the sale by Hazara 
Singh donee in favour of Harnam Singh 
and others shall not affect his reversionarv 
rights after the death of Hazara Singh, or 
(ii) in the alternative, a decree for posses- 
sion by way of pre-emption. . 

^ The defendants, inter alia, pleaded that 
the plaintiff had no locus standi to maintain. 
the suit for declaration and that the sale 
was for consideration and necessity. x 

. The trial Court finding the land to b 
ancestral of Raj Mal plaintiff and the donor 
Mala Singh,-held that he was competent to 
contest the alienation by. Hazara Singh. 
donee and that the sale was without neees- 
sity. It accordingly decreed the claim for 
declaration, but gave no decision on the - 
alternative claim for pre-emption. On: 
appeal by the vendees, the learned District 
Judge held. that the plaintiff had no locus. 
standi to cantest the sale under:s. 6 of the 
Punjab Custom (Pewer to Contest) Act, IT 
of 1920, and that, therefore, the plaintiff's. 
claim-for declaration was not maintainable: 
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“He accordingly ‘accepted the appeal and 


remanded the case. to the trial Court for 
decision of the claim for pre-emption. 


` Against this order of remand the plaintiff 


has preferred a miscellaneous appeal to this 
Court. . | : 

It will be seen. from the statement of 
facts given above that the alienation in 
question was made by Hazara Singh donee 


“to whom the plaintiff is not in any way 


directly related. The plaintiff is a col- 
lateral of Mala Singh donor and he 
claims to contest the alienation on the, 
ground . that, under the customary rule 
of reversion, he has.a residuary right 
to succeed to the gifted property on 


- the line of the donee becoming extinct. 
‘The defendants resist the claim on the 
ground that the right to contest alienations 


of immoveable property is now by Statute 
restricted only to the male lineal descend- 
ants of the great-great-grandfather of the 


. alienor and even if it be assumed that the 
' Jand is ancestral of the donor and the plaint- 


iff and that the gifted land might, in 
certain eventudlities, revert to the plaintiff, 
he has no right to contest the alienation. - 
They contend that the power to control 


` alienations which could formerly be exercis- 


ed. under the rules of Punjab Customary 
Law by persons having a residuary right to 


` succeed to ancestral property, has been 
materially cut down by Act IL of 1920, and, ` 


as the plaintiff is not among the persons to 
whom alone the right to sue is reserved 
under s. 6, he has no right to question the 
alienation. The plaintiff re-joins, that the 
preamble of the Act indicates that it was 
intended only to restrict the power of de- 
scendants and collaterals of the alienor to 


_contest hie alienations and as the plaintiff 
is not.a descendant or collateral of. the 


alienor, therefore, the Act does not in terms 
apply to him, and that the power to contest 


.alienations by the person in possession, 


which the plaintiff had under the general 
Customary Law, has not: in any way been 
affected by the Act and Can still be exercis- 
ed by him. s E : 


In order to appreciate the legal l position 


‘properly it is necessary to examine.care- 


fully the wording of the preamble and the 
operative parts of the Act. The preamble 
runs as follows:— 
“Whereas it is expedient to enact certain 
restrictions on the power of descendants or 
collaterals to contest an alienation of im- 
moveable property or the appointment ef 
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an heir on the ground that such alienation 

or appointment is contrary to custom: 

and whereas the previous sanetion of the 

Governor-General has been accorded under 

s. 79 (2) of the Government of India Act,- 
1915, to the passing of this Act, it is hereby 

enacted as follows" :— 

Itis clear that the preamble describes - 
the Act as laying down restrictions on the 
power of descendants and collaterals of the 
alienor only and not on that of the other 
reversionary heirs. 

In the body of the Act itself s. 1 gives the 
short title of the Act as the Punjab Custom 
(Power to-Contest) Act, 1920, and states 
that it extends to the. Punjab. Section 2 
defines certain words, and ss. 3, 4 and 5 
contain provisions, which are not material 
for our present purposes. Then comes s. 6, 
which is worded as follows:— : 

“Subject to the provisions contained in 
s.4and notwithstanding anything to the 
contrary contained in s. 5, Punjab Laws 
Act, 1872, no-person shall contest any aliena- 
tion of ancestral immoveable property or 


-any appointment of an heir to such property 


on the ground that such alienation or ap- 
pointment is. contrary to custom, unless 
such person is descended in male lineal 
descent from the great-great grandfather of 
the person making the alienation or appoint- 
ment.” 
It will be noticed that this section dis- ' 
tinetly lays down tbat notwithstanding any 
rule of custom, which the Courts were 
bound to give effect to under s. 5 of the 
Punjab Laws Act, no person is now entitl- 
ed to contest an alienation of. ancestral 
immoveable property unless heis descended `, 
in the male line from the great-great-grand- 
father of the alienor. The words used in 
s. 6 are clear and explicit and there is no 
ambiguity about them. The Legislature 
has used language the plain meaning and 
effect of which is to take away the right to, 
eontest alienations of ancestral property 
from all persons (whether agnatically re- 
lated to the alienor or not) who had here- 
tofore the right to contest alienations and 
to confine it only to the descendants of the 
great- great- grandfather of the alienor. 
There is thus an apparent conflict bet- 
ween the preamble of the Act and s. 6. 
The plaintiff in this case is, as already 
pointed out, a collateral of the original 
donor Mala Singh and nota descendant of 
the great-great-grandfather of the donee 
Hagara Singh, who is the person .whose* 
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alienation is in dispute. If s. 6 is to be 


literally interpreted, the plaintiff has ob-. 


viously no locus standi to sue. If, on the 
other hand, -that section is controlled and 


qualified bythe preamble, then the Act is ' 


inapplicable to the plaintiff and whatever 
rights he possessed under the Customary 
Law, they are still left intact. The question 
to be determined, therefore, is, 
these two conflicting provisions ' ds 
prevail. - 

In order to decide this question 


to 


it is 


necessary to ascertain the, true place of the’ 


preamble in a .Statuté. In England different 
opinions have been held at different times 
on the subject.. There have been dis- 
tinguished Jurists who have maintained 
that the preamble is not an integral part of 
the Act, but that it is- something outside 
“it, Noless an authority than Lord Holt is 
reported te have said that“a preamble of 
a Statute is no part of it, but contains 
generally the motives or inducement there- 
of": Malls v. Wilkins (1). 
hand, equally eminent lawyers have con- 
sidered “the preamble as undoubtedly a 
part of the Act; a key to open the meaning 


of the makers of the Act and the mischiefs ` 


it was- intended to remedy”. 
Inst, 330). - 
-extreme.views is accepted as correct in its 
entirety. The prevailing rule of construc- 
tion which seeks to reconcile these conflict- 
: ing dicta, may be thus expressed. .Where 
' the enacting part is explicit and unambi- 
guous, the preamble cannot be resorted to to 
eontrol, qualify or restrict it; but where 
. the enacting part is ambiguous, the 
preamble can be referred to to explain and 
elucidate it. It was laid down by Lord 
Tenterden in Doe v. Brandling (2): "Ifon 
a review of the whole Act a wider intention 
- than that expressed in the preamble 
appears to bethe real one, effect is'to be 
given to it notwithstanding the less exten- 
sive import of the preamble”. This position 
was further explained by Lord Deman in 
Fellowes v. Clay (3) “The preamable is 
often no more than a recital of some of the 
inconveniences, and does not exclude any 
others for which a remedy is given by the 
Statate. The evil recited is but the motive 
for the legislation; the iud may both 


(Coke 4 


(1) (1704) 6 Mod. 62; 87 B. R. 822. 

(95 (1828) 7 B. & O. 643 at p. 660; 1 Man. & Ry 600; 
J. K. B. (o. s.) 162; 108 E, R. 8 

NI KEUN Q. B. 313 at p. 349; KSA J. Q. B. 202; 
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-which of- 


On the other- 


: In modern times neither of these 
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.consistently and wisely be extended beyond 


the cure of that evil.” Similarly Tindall, 
J., observed in the- well-known Sussex 
Peerage case (4): “If the words of the Statute 
are in themselves precise and unambigyous, 
then no more can be necessary than to ex- 
pound those words in their natural and ordi- 
narysense. The words themselves alone do, 
in such case, best declare the intention of 
the law-giver. But, if any doubt arises 
from the terms employed by the Legislature, 
ithas always been held a safe means of 
collecting the intention, to callin aid the 
ground and cause of making the Statute, 
and to have recourse to the preamble, 
which, according’ to Chief Justice Dyer, 
is ‘a key to open the minds of the 
makers of the Act, and the  mischiefs 
which: they intended to  redress'" The 
latest authoritative pronouncement on the 
subject is that of Lord Halsbury, L; C., in 
Powell v. Kempton Park .Race Course Co. 
(9) where his Lordship expressed himself 
as follows:— "Two propositions are quite 
elear—one that a preamble may afford 
useful light as to whata Statute intends 
to reach, and another that, if an enactment: 
is itself clear and unambiguous; no pre- 
amble can .qualify or cut down the enact- 
ment,” 


This rule has been applied in the inter-. 
pretation of several Acts of the Indian and 
Provincial Legislature. In Secretary of 
State for India v. Maharaja of Bobbili 
(6) their Lordships interpreted the plain 
meaning of the Madras Irrigation Cess Act, 
regardless of the restrictive provisions of 
the preamble thereof. Lord Shaw in deliver- 
ing the judgment of the Judicial Com- 
mittee remarked that as the section of the 
Act. made operative provisions in excess 
of the apparent ambit of. the ‘preamble, “it 
is the section that must govern". and not 
the preamble. A Full Bench of the Cal- 
cutta High Court in the well-known case 
of Mani Lall Singh v. Trustees for the Im- 
provement of Calcutta (7) followed the same 
rule and held that the preamble of the. 


uu (1844)-11 OL. * Tin 85 at p. 143; 8 Jur. 793; 8 
1034; 65 R.R 

P (1899) A.C. ty at p.157; 68 L. J. Q. B. 392: 63 
J. P. 260; 47 W. R. 585; 80 L. T. 538; 15 T. L. R. 266; 
19-Oox C. C. 265. * 

(8) 54 Ind. Cas 154; 43 M. 529 atp. 536; (1919) M. 
W. N, 778; 37 M. L. J. 724; 18 A. L. J. 1; 11 L. W. 204: 
2 U. P. D. R. (P. 0) 33; 461. A. 302; 240. W.N.446; 
22 Bom. L. R. 498 (P. O.). 

ud t wis on 110; 450. 843; 220. W.N. L Li - 


ES 


Oaleutta Improvement Act did not restrict 
or control its enacting provisions. 

It may, therefore, be taken as settled 
law that where (as in Act II of 1920) the 


enacting. part ofa Statute is not -exactly ` 


co-extensive with the preamble, the former, 
if expressed in clear and unequivocal terms, 
will. override the.latter, but if ambiguous 
or.doubtful phraseology is used in the 
body ofthe Act, the preamble may be re- 
ferred toto resolve the ambiguity. 

“Now, the wording of s.6 of the Punjab 
Act ILof 1920 is, tomy mind, absolutely 
clear and unambiguous. I can find no 
doubt or ambiguity in it, and following the 
rule enunciated above, I feel bound to ignore 
the restrictive provisions of the preamble 
and to hold thatthe Act has the effect of 
limiting the right to contest an alienation 
of ancestral land only to those persons who 
are descended in the direct male line from 
the great-great-grandfather of the alienor. 


As the plaintiff does not fulfil this descrip-. 


tion, the learned District Judge-came to 
a correct conclusion in deciding. that he 
had no locus standi to sue. 

I wish, however, to point out that the 
learned District Judge has in construing 


the Act, fallen, into an error in relying. 


upon “the statement of objects and rea- 
sons attached to the Bill, which ultimate- 
ly passed into Act II of 1920, the report of 
the Select Committee and the controversy 
which raged before the passing of the Act”, 


It is well-settled that in construing an ` 


Act of the Legislature where the words 
are absolutely clear and unambiguous 
it ig not within the province of a Court 
to look to the statement 
jects. and reasons or to, the proceed- 
ings of the Council with a view to dis- 
cover whether the words used mean some- 
thing above and beyond what they say. 
Administrator-General of Bengal v. Prem- 
lal Mullick (8), Krishna Ayyangar v. 
Nallaperumal Pillai (9) and Rup Kishore v. 
Govind Das (10). : 

The appeal fails and I woald dismiss it 
with costs. . 

Agha Haidar, J.—I agree, 

RL. 4 Appeal dismissed, 


- (8) 82 C. 788; 22 I. A. 107; 6 Sar. P. C. J. 603: 

Dec. (N. s.) 522 (P. O.). "uU Ind. 
(9) 56 Ind. Cas. 163; 43 M. 550; 38 M. L. J. 444: 18 

A. L. J.489; 22 Bom. L. R 568; 28 M. L. T. 28; 191, 

W. 92; (1920) M. W. N. 419; 2U. P. L. R. (P. G) 118; 

ATT, À.33 (P. C.). i 
(10) 62 Ind, Cas. 148; A, 1, 21029 Lah, 211, 
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OUDH CHIEF COURT. 
First Orvir. APPEAL No, 145 or 1926. 
A August 22, 1927. 
Present :—Mr. Justice Hasan and 
Mr. Justice Raza. i 
ASAF-UD-DAULA KHAN—DEFENDANT 
—APPELLANT 


versus : . 
ABDUL GHAFFAR AND OTHERS—PLAINTITFS 
— RESPONDENTS. 

Oudh Laws Act (XVII of. 1876), s. 18—-"In good - 
faith," meaning of —Pre-emption—Payment of excessive ` 
or fancy price—Omission of vendee to make inquiries 
about property, effect of. 

he words “in good faith" used in s.13 of -the | 

Oudh Laws Act mean “honestly” and the word 
“honestly” applied to the fixing of the price of 
property sold, which is subject to pre-emption, im- 
ports that the price fixed was meantto be actually 
paid and was not to bea false or fictitious one in order 
to make out the value to be higher.than the reality 
and to defeat pre-emption. [p. 665, col. 2.] 

The mere fact that an excessive or a fancy price 
is paid for the property or that the vendee fails to 
make proper inquiries about the property does not 
establish that the price was not fixed in good faith 
Bid] the meaning of s.13 ofthe Oudh Laws Aot. 
ibid. : 

Under s. 13 of the Oudh Laws Act the Court 
cannot go into the question of the market value, till 
itfinds that the price entered in the sale-deed was 
not fixed in good faith. [p. 665, col. 1.] 


First appeal against the judgment and, 
decree of the Officiating Subordinate Judge, 
Gonda, dated the 28th August, 1926, in Suit 
No. 50 of 1926. ] ` 

Messrs. Ali Zaheer and Mahabir Prasad, 
for the Appellant. - 

Messrs. Niamatullah, Naimullah and 
Mirza Mahmud Beg, for the Respondents. 

JUDGMENT. —This ‘is a defend- 
ants appeal in a preemption case. 
Sheo Saran Gir (defendant No. 2) sold 
the property in suit 66:14 acres— 317 bighas 
land in village Gaur, District Gonda), 
to Asafuddaulah Khan (defendant No. 1), 
by a registered deed dated 22nd April, 1925, 
in which the consideration is stated to te 
Rs. 30,000. The deed was duly registered 
on the 23rd April, 1925. The present suit 
was instituted on the 22nd April, 1926, 
(only one day before the expiration of the 
limitation period). The plaintiffs; who are 
co-sharers of the village Gaur, brought the . 
suit, alleging that the price entered in ` 
the sale-deed was fictitious, that the pro- 
perty wasreally sold to the defendant No.1 
for Rs. 14,878-9-8 and that the market: 
value of the property, was not more than 
Rs. 14,878-9-8, No notice was admittedly 
given to the pre-emptors, as required by the 


. Oudh Laws Act, 


The suit was contested by the vendee - 
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(defendant No. 1) He denied that the 
property in. suit was sold to him for 
Rs. 14,878.98, as alleged in the plaint, 


and asserted that the property was 
sold to him for Rs. 30,000 and that 
Rs. 30,000 was the- market value of 


the property. He admitted the plaintiffs’ 


title and stated that he had no objec-. 


* tion to the plaintiffs’ claini being decreed 
by the Court, should. they pay Rs. 30,000, 
the full price of the - property in suit. He 
claimed also Rs. 4522 over and above 
Rs. 30,000 on account of stamp and registra- 
tion expenses, etc. : 

The learned Subordinate Judge framed 
three issues and found as follows:— — 

(1) The price in the sale deed is fictitious. 

(2) The fair market value of the property 
in suit is Rs. 15,000. i 

(3). The plaintiffs are entitled to adecree, 
on payment of Rs. 15,000 only. . © - 

The defendant.No. 1(vendee) has appealed 
to this Court. : 

The principal point for determination in 
this appeal.is:— Whether or not the price 
was fixed in good faith. The Court can- 
not go into the question of the market 
value, till it finds that the price entered 
in the sale-deed was not fixed in good 
faith. Sees. 13 of the Oudh Laws Act, 
(Aet XVIII, of 1876). : 

In the sale-deed (Ex. A-1), the considera- 
tionis stated to,be Rs. 30,000 made up of 
the following items :— . 

(1) Left with the vendee for payment to 
Abdul Wahid and others for a decree— 
Rs. 13,817 9 8. 

(2) Left with the vendee for payment 
to Mahdi Hasan on account of a pro-note 
dated 4th January, 1925 —Rs. 2,000. 

(3)Paid in cash beforethe Sub-Registrar 
— Rs. 14,182 6-4. 

The correctness of the first item is 
not questioned by the plaintiffs. They 
‘question. however, the correctness of 
. the 2nd and 3rd items. 
2nd item is entirely fictitious. Rupees 1,061 
only are admitted out of the 3rd item, 
Tt is said that Rs.420 were paid for stamp 
and registration expenses before the ex- 
ecution of the sale-deed, that only Rs. 641 
were paid in cash before the Sub-Registrar 
and that the balance was simply shown be- 
fore the Sub-Registrar and was not actually 
paid to the vendor. 

* * * * 

We hold, disagreeing with the learned 

Subordinate: Judge, that- Rs. 14,182-6-4 
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.sold.” 


It is said that the _ 
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were really paid -to the vendor in the pre- 
sence of the Sub Registrar, as noted in 
the certificate endorsed on the deed, and 
that that item, i. e, the third item is a: 
genuine item. S 
As tothe second item of Rs. 2,000' we 
think it is also à genuine item. Y 
The defendant No. 1's evidence shows that 
he hàd made no inquiries about the pro- 
perty personally. It appears thet he had 
relied on what Mahdi Hasan had said to 
him aboutthe property and had then sent 
for the defendant No. 2 and settled the 
transaction with him. The evidence given 
by the village patwari shows that the 
income ofthe property in suit is Rs. 450 
a year. It is contended that it is improb- 
able that any person would pay Rs. 30 000 
for a property yielding an income of Rs. 450 
a year only and that the defendant No. 1's 
conduct shows that the price was not fixed 
in good faith. But it isa matter of- com- 
mon knowledge thatsometimes an exces- 
sive or afancy price is paid forthe pro- 
perty sold. We are unable to see how a 
fraud can be perpetrated on pre-emptorg 
bythe vendee paying an excessive or a 
fancy price for the property soldor failing 
to make proper inquiries on business prin- 
ciples. The mere fact that an excessive 
or a fancy price is paid for the property 
or that the vendee fails to make proper in- 
‘quiries -about the property, does not estab- 
lish that the price was not fixedin good 
faith. Unders. 13 ofthe Oudh Laws Act 
“if, in a case of sale, the Courts finds that . 
the price was not fixed in good faith, the 
Court shall fix such price as appears to itto 
be the fair market value of the. property 
According to the General Clauses 
Act “a thing shall be deemed to be done in 
‘good faith’ where it is in fact done honestly 
whether it is done negligently or not." 
(See s.3,cl, 20) We think the words “in 
good faith" in s. 13 ofthe Oudh Laws Act 
mean "honestly" and the word “honestly” 
appliéd to the “ising of the price of the 
property sold, which is subject tq pre- 
emption, must import that the price fixed 
was meant ta be actually paid and was 
not to be false or fictitious one in order 
to make out the value to be higher than 
the reality and to defeat pre-emption. As 
pointed outin the case of Shambhu Dat 
v. Jagannath (1) a Court, in a pre-emption 


- (1) 87 Ind. Gas, 173; 3 O, La J. 542, 
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suit, can decide on faets whether the pro- 
perty was sold for a fancy ora fictitious 
price, and can further determine its market 
value if it holds that the sale price, was 
fixe] in bad. faith. But in.the absence of 
actual evidence to snow that the price was 
so fixed, no-legal presumption to that effect 
‘can arise inacase whereit is found that 
the price paid by the vendee, as well as 
even that offered by the pre-emptor, are, in 
view of the recorded income of the property, 
such às no reasonable man actuated by 
business principles would offer. 

We have examined the evidence on record 
carefully. In our opinion it ig not satisfac- 
torily established in this case that the price 
was fixed’ in bad faith. We need not and 
should not, therefore, go into the question 
of market value in this case. The pre- 
emptors must pay the price entered in the 
sale-deed. That price is the price which, 
we find, was agreed on and actually paid 
. and received. The defendant No. can- 
not get any sum over and above the sale 
price. The sale price does not include 
the. amount in question (Rs. 452-2) and the 
only thing which the pre-emptors can be 
ordered to pay is the sale price. 

' The result is that we allow thisappeal 
and modifying thedecree of the lower Court, 
give the plaintiff a décree for pre-emp- 
tion'in respect of the property in suit 
on payment of Rs. 30,000 to the defend- 
ant No. l.. The plaintiffs should deposit 
tho money in Court on or before the 22nd 
November, 1927. If the money is deposited 
. ag ordered, the plaintiffs will get half of 
their costs of the suit from the defendant 
No. 1 (vendee). If they fail to deposit the 
money as ordered, the suit shall stand 


dismissed and the defendant No. 1 will. 


get his costs of the suit from the plaint- 

'ifis. The appellant (Asafuddaulah, Khan) 

will get his costs from the respondents 

Nos. 1 to 3 (Abdul Ghaffar, Raghubar 

Dayal Singh and Munawar Khan) in this 

Court in all events. : 
G. H. ` 


Appeal allowed. 


KALU KARIM v. OiTY MUNIOIPALITY, BROAOH, 


1901, s. 60—HMunicipal 


[104 I. O. 1927] 


BOMBAY HIGH-COURT. 
SECOND CiviL APPEAL No. 341 or 1926. 
January 27, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Baker. 
KALU KARIM AKDOTRHERS—PLAINTIPFS— 
. APPELLANTS ` . 

versus ` 
CITY MUNIOIPALITY or BROACH— 


.  DEFENDANT— RESPONDENT. 
Bombay District Municipalities Act (II of 
tax—Government declining 
sanction—Imposition of tax after getting fresh sanc- 
tion—Omission to issue notice afresh, validity of— 
Taxing of subjects—General principles—Addition to 
existing list of taxes, effect of—Practice— Technical 
rules, observance of. - 

If once there has been a formal resolution of 
Government declining in effect to grant sanction to 
the imposition of a.tax over a particular article 
under the Bombay District Municipalities Act, any 
subsequent imposition of the same tax must be 
regarded as the imposition of new tax and a 
Municipality cannot, consequently, on getting the 
sanction‘of the Government by a further resolution, . 
impose such tax without observing afresh the formali- 


_ ties prescribed by s. 60 of the Act and without issuing 


notice to the parties affected and affording them an 
opportunity of raising their objections to the proposed 
tax. [p. 668, col. 2.] s 

No subject can be taxed except in pursuance of & 
statutory power to that effect and after observing the 
formalities prescribed by the Statute conferring such 
power. |p. 667, col. 2.] NE 

An addition to an existing list of taxes amounts 
to the imposition of a new tax. [p, 66%, col. 1.] 

A rule of practicé, however .iechnical if may 
appear, is almost always based on legal principle, 
and its neglect may easily lead to a disregard of the 
principle involved. [ibid.] 

. Second appeal from the decision of the 
Distriet Judge, Broach, in Appeal No. 68 of 
1925, reversing that of the Subordinate 
i at Broach, in Oivil Suit No, zly of 

Mr. H. C. Coyajee (with bim Mr. H.V. 
Divatia), for the Appellants. 

Mr. R.J. Thakor, for the Respondent. 

- JUDGMENT. 

Marten, O. J.—The short question be- 

fore us is the right of the defendant 


.Municipality to levy a terminal tax on . 


fruits brought into theirarea. The plaint- 
iffs contend that the necessary require- 
ments of the Bombay District Municipal 
Act, 1901, have not been?complied with, and 
that, therefore, thelevying of this tax is 
ultra vires. The trial Judge decided in their 
favour, and granteda declaration and an 
injunction accordingly. On appeal the lower 
Appellate Court reversed that decision and 
dismissed the suit. | 

Before us issues Nos. 1, 2and3 in the lower 
Appellate Court are not contested. That 
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is to say, the Municipality mo longer 
contends that the suitis barred by limita- 


tion,or that no proper notice was given. 


prior to the suit. On the other hand, 
the appellants do not contend. that fruits 
- are vegetables within the meaning of the 
Terminal Tax Rules. : 

We are, therefore, left with the bare 
point oflaw raised by issue No. 4 as to 
whether the requirements ofthe Act were 
complied: with before this tax on fruits 
was imposed. The question turns on item 
No. 20 tothe new Schedule E, for which the 
Municipality asked’ in March, 1923, for 
Government sanction ‘under the Act. That 
item relates to "miscellaneous articles" 
. except those exempted under r. 3 of the 
Rules and By-Laws of the Municipality. 
' By the Government Resolution of April 


18; 1923, Schedule E was in effect approved, . 


subject to the deletion of item No. 20 from 
the Schedule, That resulted in “fruits” 
being deleted from the proposed taxation. 
The Municipality on May 28, recorded this 
Government Resolution, and resolved that 
the payment of the new tax in question 
be enforced from July 1, 1923, after due 
notice. Accordingly on May 29, 1923, a 
public. notice, Ex. 35, was published. in 
accordance withs. 62 of the Act that the 
tax would be received as from July 1, 
1923, and setting out the items in question 
Omitting item No.. 20. Under s. 62 of the 
Act a month's notice had to be given, 
and thatis no doubt one reason why July 
1 was chosen. Section 62 also enacts that 


the tax as from the specified date is to. 


be imposed and the proceeds applied by the 
Municipality, 

The contention of theappellants is that 
then and’ there the procedure contemplat- 
ed by the Act was completed, and that the 
new tax which then came into operation was 
Schedule E omitting this item No. 20; .It is 
pointed out that under s. 61the Governor-in- 
Council had at least four alternative courses 
to- take, viz., (1) either to refuse to sanction 
the rules. That was not done, Or (2) to 
return them to the Municipality for further 
consideration. That was not done. Or(3) 
to sanction them without modification. 
That was not done. Or else (4) to sanction 
them with a modification. That No. 4 
was the course actually taken, and that 
that course was completed by publishing 
the rules, under 8.62, and that then -the 
matter ended; and any further tax would be 
a new tax and require fresh notice, . 
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On-behalf, however, of the Municipality 
it is said that because the Municipality at 
once endeavoured to get Government to 
sanction item No. 20, notwithstanding the 
Government Resolution to the contrary of 
April 18, 1923, and eventually obtained 
that sanction by a further Government 
Resolution of July 3, 1923 (Ex. 39), that. ` 
that did not amount to the imposition of a 
new tax, and that it was only in continu- 
ance of the original application which 
had never been finally disposed of. With 


-all respect to the learned District Judge, 


that argument seems to me unsound. The 
answer to it is given, I think, by the learned 
trial Judgé where he says:— 

‘“In this particular case the matter was 
re-submitted to Government immediately. 
But what isto be done in a case where 
the Municipality takes no action, say, for 
two or three years after the refusal of 
sanction to a portion of the rules, and 


“where the Municipality re-submits them to 


Governinent for sanction after such along 
period. In this latter case ‘the levy must 
be treated asa new impost. Consequently, 
no distinction can be made between one 
case and another simply on account of the 
lapse of intervening time.” 

It seems tome then that a question of 
principle is involved here. To start with, 
no subject can be taxed except in pursu- . 
ance of statutory power to that effect. The 
Statute in question is quite clear. under 
8.59, that itis only after observing the - 
preliminary procedure required by s, 60 . 
and with the sanction ofthe Governor-in- 
Council that taxes may be imposed. Ad- 
mittedly, here fruits had never before 
been taxed. Admittedly, they were not 
taxed by the Schedule E which Government 
sanctioned on April 18, 1923. They are 
claimed to be taxed under the subsequent 
Resolution of July 3. But the preliminary 
procedure required by s. 60 w&s not 
obscrved prior to the latter Resolution, for 
no fresh notices were issued to the public; - 


‘This seems tb: me a point of substance, 


for ifonce there is a formal ,Goyernment 
Resolution declining in effect to tax a parti- 
cular article and if subsequently that” 
Resolution of Government is to be challeng- 
edor altered, then surely the parties affected, 
namely, in the present case the fruit 
merchants, should have an opportunity of 
making their representations to Govern- 
ment on the point. ^ : 
Accordingly, I do notregard this as.be- . 
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ing: merely. à technical point, And even articles mentioned in the Schedule, attached. 
technical points often-guard the observance. to the notice, and fruit.is not. amongst. these. 
of animportant principle. Thus in London, articles. The Municipality, however, were 
Association for Protectionof Trade v. Green- — disatisfied withthe order. of Government 
lands, Limited. (1) in deàling with technica- disallowing the item No. 20, and - they. 
. lities arising from points of practice, Lord, moved Government through. the -Commis:. 
Parker saysat page 38:*— sioner and the Collector to accord . their 
- «In some cases no doubt a waiver of sanction to. the addition ofitem No. 20 to 
technical points may be conducive tosub- the list of articles liable. tothe terminal 
stantial justice being done between the tax. This was. done. without observing 
parties. In others, again, it may be the formalities required bys. 60 of the Act, 
dangerous if’ only because the dividing and without giving any notice to objectors; 
‘line between technicality and. substance. or affording them any- opportunity of rais: 
-is.notalways clearly -defined. A rule. of ing any objections to the proposed addi: 
_ practice, however technical it may appear, tion. This suggestion of the Municipality. 
is almost always based on legal principle, was approved by Government, and item 
and its neglect may easily lead to a dis- No. 20 consisting of miscellaneous articles 
regard ofthe principle involved." including fruits, was added to the list. I 
: What we are concerned with here are ex- have no doubt that this amounts to the 
press statutory provisions which must be imposition. of a new tax and, ‘therefore, 
observed before the subject canbe taxed. for this addition made the procedure pro- 
As regarda the contention of the respondent. vided by Chap. VII ofthe Bombay District 
that really this was nota new tax, but; Municipal Act should have been followed: 
was a mere addition to the existing list. This was not done, and Iam, therefore, of 
of taxes, that to my mind is the. same opinion that the Municipality had: no 
thing put into different language. For. right to levy a new tax without comply- 
what is an addition to an existing list of ing with the formalities which are laid down. 
taxes, but a new tax?' : ' by the Act: . 
In my judgment, therefore, the conten-  . Iam, therefore, of opinion that the judg- 
tion of the fruit merchants: here is correct, ment of the.first. Court, should: be restored, 
` yiz., that the tax on fruits has. been illegally: and the appeal allowed: with costs. 
levied, Under. those circumstances, I A.N.A. _ Appeal allowed, 
would allow the appeal, set. aside the. . , f . : 
decree ofthe lower. Appellate Court, and. - ——.c 
restore the. judgment of the learned Joint 
- Subordinate Judge with costs gue ino : - ! : 
Baker, J.— I concur with my Lord the. | l E = 
Chief Justice. The pointin issueis com- ` ,OAHCUTTA HIGH COURT., 
paratively a small one The necessary, E $ 1995. gots No. 961. 
formalities under, s 69 of the Bombay J lv 95 1927 
District Municipal Act III of 1901 were. Presehi: Me J aec Duo: 
observed, ‘and. the sanction eh Goverment SENS OI RE and 
was obtained to the imposition of terminal. v RIP DET At ; 
tax on the articles mentioned in Schedule E, . ee nd KISHORE DEBI— 
with thé exception of item No. 2 MEE as MENS- i aa ee ; 
' fera to miscellaneous articles, and which ad- f T ; < 
mittedly includes fruits, which is the subject, PAIDYA NATH ROY, Minor, and aworamg. 
ofthe present appeal. The*Municipality: | Limitation Act (IX of 1908), ss. 6,7, Sch. T, drt, 182 
then published a noticé that a tax would: (5)—Co-heirs—Joint decree im favour of co-heirs 
be levied on these articles on July 1, 1923. some béing minors—Joint right to execute—Right to 
. This is Ex. 35 at page ll of the typed PU PA ULT EA aan 
paper-book, and is the notice required A dosres for an imdüdt due to one P was, after 
by.s. 62 of the Act. This amounts to ʻa. ps death, passed jointly in favour of A,B and C, 
notice tothe inhabitants of Broach that his heirs, of whom B and C were minors. There 
the terminal tax will be levied-on the  wasne evidence. to show that the decree-holders 
were members of a joint Hindu family, or as to, 
(1) (1916) 2 A. O. 15; 85 L. J. K. B. 698; 114 L. T. whether they were governed by the Dayabhaga or 
434; 32 T.L R 281. E : Mitakshara Law or that A was actingas a karta. 
-*Page of (1916) 2 A. O.—[Ed.] x a, An application for execution of-the decree. was made 
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after the expiry of more than five years from the date 
of the decree, B and C being still minors: 

Ileid, (1) that the decree was one which A, B and C 
were jointly entitled to execute within the meaning 
of s. 6 of the Limitation Act; |p. 670, col: 2.] 

Ahinsa Bibi v. Abdul Kader Saheb (1), followed. 

(2)-that, under the circumstances, A could not-be 
held to have been capable of giving a discharge to 


the judgment-debtors without the concurrence of B: 


be within s.7 of the Limitation Act; 
col. 


[p. 671, 


1. 
ud i that the application | was not, therefore, barred. 
ibid 

-An application for execution which is made neither 
tothe Court which passed the decree nor to a Court 
to which the decree has been sent fòr execution is 
not an application to the proper Court in 
accordance with law within Art. 182 (5) of Sch. I of 
the Limitation Act. [p. 669, col. 2.] 

Appeal against an order of the Subordi- 
‘nate Judge at Asansole, -Zillah Burdwan, 
dated the 7th of August, 1925. 

Mr, Ram Chandra Majumdar, Babus Na- 


rendra Krishna Bose and Gopendra Nath. 


-Das, for the Appellant. : 


Mr. Girija Prosanna Sanyal, Baba Indu 
Bhusan Roy, Brojo Lal Chakravarti and 
Nripendra Chandra Das, forthe Respondents 


JUDGMENT. 

Page, J.—This is an appeal from an 
order of the learned Subordinate. Judge of 
Asansole.of the 7th August, 1925, -dismiss- 
‘ing -an objéction: by ajudgment-debtor to 
the. execution of a decree passed by ‘the 
High Court-of Patna on the 6th December, 


-1920.. The present execution proceedings . 


‘were commenced-on the 23rd March, 1925, 
and, therefore, prima facie were -time~ 
barred. The decree-holders contended that 


the present application for -execution was 


mot barred by -limitation because, (1) on 
“two prévious occasions, 15th April, 1921, 
‘and the lith of January, 1924, applications 
had ‘been made "in. accordance with law” 
to -execute the said decree in “the proper 
Court,” namely, the Court of the Subordi- 
nate Judge. of Dhanbad and, therefore, 


under Art. 182 (5) of the Statute of Limi-' 


“tation (Act IX of 1808) the present appli- 
cation was presented within the time 
limited by the. Statute; :(2) on the 6th of 
December, 1920, when the decreé which 
itf is now sought to execute was passed,:two 
-of the three decree-holders were, and still 
‘are, minors, , and the three decree-holders 
bein g jointly entitled to make an application 
for execution ofthe decree, and. the adult 
decree-holders not. being : able to give a 
discharge to the judgment debtors with- 
-out the concurrence of; the minor decree- 
holders the Dessus ‘application : was saved 
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sions of-ss. 6 and 7 of the Limitation Act. 
The first contention raised by the decree- 
holders cannot be supported, for it has 
not been proved that either of the two 


. previous applications was made (d) in ac- 


cordance with law; (b) to the proper 
Court. Under s. 37 of the Code of Civil 
Procedure “the Court which passed the 
decree” of the 6th of December, 1920, is 
deemed to be the Court of the Subordi- 
nate Judge of Purulia, and that Court 
did not send the decree to the Court of 
Subordinate Judge of Dhanbad for exe- 
eution as required by ss. 38 and 39 and 
O. XXI, r. :6 of the Code of (Civil. Pro- 
cedure. As the decree holders have failed 


-also to. prove that the Oourt of the Bub- 


ordinate Judge of Purulia had “ceased to 
exist or to have jurisdiction to execute 
the decree" the two previous applications 
to the Dhanbad .Court for execution were 
not made “in accordance with law" or to 
"the proper “Court”, and are not to be 
regarded as steps-in-aid of execution with- 
in Art. 182 (5) of the Limitation Act. It 
was established, however, that the decree 
was duly sent to the- Court of the Sub- 
ordinate Judge at Asansole for execution 
by -the Court at Purulia, and that the pre- 
sont application for execution presented in 
compliance with the provisions - o the Code 
of Civil Procedure. 

With respect to the second - intention 


that has been raised before. us by the 


decree-holders it is necessary to refer to 
certain material facts that are not in dispute 
in order.that the nature of the proceedings 


-may be appreciated. It is to be observed 
that the .judgment- debtors’ objection to 


the execution of this decree is utterly 
devoid of merit, and is based solely upon 
technical grounds, It appears that the 
defendants in the suit were officials em- 


.ployed in the management of the estate 


of.one Prosanna Kumar Roy, a trader of 
Koshalpur, and - that, after -the death of 


-Prosanna the present Suit No. 198 of 1911 


was brought in the Court ofthe Subordi- 
nate Judge of Purulia inter alia to compel 
the: defendants to render an_ account of 
the moneys that -they -had received in the 


course of stewardship. "The plaintiffs were 


two of the sons of Prosanna; (1) Bfreswar 
Roy an adult, (2) Butto -Kristo Roy, then 
a minor, by his next friend and brother 
Bireswar. “The third son of Prosanna, 
Bhola. Nath Roy also a minor was made 


DE 


| fits in the ‘partnership. - 
~- yangar; J:, observed: “The. claim which was . 
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-defendant No. 7 and appears through his 
mother Sarojini Debya as next friend and 
guardian ad litem. The suit was ‘decreed 
on the l6th September, 1916, in favour of 
‘the plaintiffs and defendant. No.7 against 
the judgment-debtor or his predecessors- 
in-title. The decree-holders, regarding the 
sum decreed as inadequate, appealed to 
the High Oourt'at Patna. Meanwhile Butto 
Kristo had attained his: majority and 
Bireswar had died, and on the 6th .of De- 
.cember, 1920, when the decree of the 
High Court was passed, the appellants were 
(1) Baidyanath Roy, a minor son of Bires- 
war Roy by his mother Satyabala Debya 
as bis next friend and guardian ad litem 
(2 Butto Kristo Roy and (3) Bhola Nath 
Roy, the other minor son, by his mother 
Sarojini Debya as his next friend and 
guardian ad litem. The decree provided 
inter alia "Accordingly it is ordered and 
decreed that 
‘from 

Respondent No, 1 Rs. 
costs Rs, 1,418-3-9 

Respondents Nos. 2 to5 Rs. 592-12 6 and 
costs Rs, 46-13-4. 

Respondent No. 6 Rs. 278 3-0 and costs 
Rs. 22 
Respondent No. 7 Rs 1,777-14-6- and. costs 
Rs, 140-8-0.- 

. Respondent No. 8 Re. 27,678-129 and 

costs Rs. 2,187-0 9. 
f Respondents Nos. 2, 3, 4,5 and 8 Ra. 1,977 
and costs Rs, 166-3-6. 

and the respondents to bear their own 
-costs in the lower Courts. 

And it is further ordered and decreed that 
-the .respondents ‘do pay to the appellants 
:the sum of rupees four hundred and sixty-five 
“annas eleven and pies ten only as per de- 

tails at foot being the amount of propor- 
:tionate costs incurred by the latter in this 
-Gourt”. It is not, I think, -open to doubt 
-or corftroversy that this decree quoad the 
-principal defendant was a joint decree 
which the decree-holders were jointly en- 
~ titled to execute. In Ahinsa Bibi v. Abdul 
+ Kader Saheb (1) which was a suit brought 
: by the heirs of à deceased partner for an 
account,.and to recover from the other 
; partners their father's share of the pro- 
Bhashyam Ay- 


18,328-10 9 and 


' -possessed by one individual is now possess- 
Bue jointly by- .& number of individuals, 


- ç 25 M. 26, 


the appellants do realise | 
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who are his legal representatives and all 
must, therefore, join in a suit to enforc? 
that claim: If one or more of such joint 
elaimants do not join as plaintiffs, the 
course to be pursued in India, accord- 
ing to long established course of de- 
cisions, is for the claimants bringing the 
suit to join, as party defendants, those 
who do not join as plaintiffs. The. cause 
of action: for taking an account...was one 
and indivisible, as against the surviving 


. partners, and it necessarily follows that 


the suit cannot be barred in respect of 


“some of his heirs and not’ barred in res- 


pect of the others. It must be either 
wholly barred or not barred at all. This is 
the principle underlying ss.7 and 8 of the 
Indian Limitation Act” now ss. 6 and 7 
of the present Act. I respectfully agree 
with those observations, .and hold that the 
decree in the present suit was one that, 
the three heirs of Prosanna Kumar Roy 
were.jointly entitled to execute within 
8.0 of the Limitation Aot. See Ahinsa 
Bibi v. Abdul Kader Sahib (1), Kandhiya 
Lal v. Chanda (2), Sitaram v. Shridhar (3), 
Ramchode Doss v. Rukmany Bhoy (4), Surja 
Kumar Dutt v. Arun Chunder Roy (5) and 
Periasamiv.-Krishna Ayyan (6) per Bhash- 
yam Ayyangar, J., at page 437*, A further 
question still remains to be considered, 
namely, whether Butto Kristo was- able 
to ‘give a discharge to, the judgment- 
debtors "without the concurrence of" the 
minor decree-holders. I have examined 
a number of cases upon this subject. It 
is not easy to disentangle them, and to 
reconcile: them is impossible. But on.the. 


facts of this case I am clearly ofopinion 


that Butto Kristo Roy was not able to 
give such a discharge to the judgment- 
debtors within 8.7 of the Limitation Act. 


-It is not proved that the decree-holders 


were members of a joint undivided Hindu 
family, nor whether they were living under 
thé Mitakshara or Dayabhaga School” of 
Hindu Law, nor whether Butto Kristo 
was acting as karta of a -joint Hindu 
family“ of which the decree-holders were 
members. On the contrary, it is: apparent 
‘that in these proceedings he did not act 
or purpert to act, as the manager of ihe 


aP 7A. 313; A. W. N. (1885) 34; 4 Ind. Dec. e. 8) 


B 21 B. 292; 5 Bom. L. R. 91. 

(4) 28 M. 487. 

9 28 O. 465; 5 O. W. N. 767. 

6) 25 M:43l; 12 M. L. J. 166.. : j 
*Page of 25 Mi—[Ed.] : 
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family or on behalf of the decree-holders 
as a whole. Much less has he acted in 
these proceedings on behalf of Bhola Nath. 
In my opinion, he-has acted solely in his 
own interest. Butto Kristo was not a 
party to the Execution Case No. 35 of 1921 
which was brought by Bhola Nath, through 
his mother as his next friend; and in this 
suit he did not join Bhola Nath as a co- 
plaintiff, but impleaded him as defendant 
No. 7. Moreover, after the decree of the 
High Court of Patna had been passed on 
the 6th December, 1920, Butto Kristo Roy 
appears to have been substitutéd in the 
‘place of Satyabala Debi as the guardian 
and next friend of the minor Baidya Nath 
Roy, and in that capacity he filed Exe. 
cution Case No. 101 of 1921. Itis in that 
capacity as well as on his own. behalf 
that Butto .Kristo: is & party to the pre- 
sent application for execution. Oa the 
other hand throughout the suit and the 
proceedings incidental thereto in execution 
of the decree Bhola Nath has appeared 
through his mother as his guardian and 
next friend. I am ofopinion that accord- 
ing to law, now clearly established, under 
such circumstances .Butto Kristo cannot 
be held to have been capable of giving 
a discharge to the judgment debtors with- 
out the concurrence of the minors within 
8. 7 of the Limitation Act. See Nobin 


Chandra Barua v. Chandra Madhab Barua . 


(7), Ganesha Row v. Tulja Ram Row (8), 
Lakshmanan Chetty v. Subbiah Chetty (9), 
Ganga Dayal v. Mani Ram (10) and Ja- 
wahir Singh v. Udai Parkash (11). 

For these reasons I am of opinion that 
the appeal fails, and must be dismissed 
with costs—the hearing-fee being assessed 
at ten gold mohurs. 

Let the record be sent down without 


delay. . l 
Graham, J.—I agree. | t 
A. N. A. Appeal dismissed. 


(7) 36 Ind. Cas. 1; 44 O. 1; 20 M. L. T. 430; 21 C. 
W N. 97; 14 A. L. J. 1199; 18 Bom. L. R. 1022; 31 M. 
L. J. 836; 24 O. L. J. 509; (1916) 2 M. W. N. 565; ^5 L. 
W. 452 (P.'O). . s ee : 
~ (8) 19 Ind. Cas. 515; 36 M. 295: 17 O. W. N. 765; 11 
A. L. J. 589; 18 C. L.J. 3 
L T.1; (1913) M: W. N.575: 25 M. L. J. 150; 401..A, 
132 (P. O.) 


(9) 82 Ind. Cas. 785; 47. M. 920; 20 L. W.342; 47 M. . 


L. J. 389; (1924) M.-W. N. 773; A. L R. 1925 Mad. 78; 
35 M. L. T. 92. qu RO 
(10) 1 Ind. Oas. 824; 31 A. 156; 6 A, L. J. 62.- 

. (11) 93 Ind. Cas. 216; 48 A. 152; 94 A. LJ. 97; A. 
L R. 1926 P.O. 16; (1926) M. W. N. 197; 50 M. L. J. 
344; 30. W. N. 365; 43.0. L.-J. 374; 30 Ò. W. N. 698; 
-28Bom.L,R.851;531 4, 36 (P, 0). ^ 0 


MA SIT 9, ANNAMALAI OHÉTTYAR. 


1; 15 Bom. L. R. 626; 14 M.. 
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RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL APPEAL No, 302 oF 1926. 

March 28; 1927. 


Present :—Mr. Justice Das. 
MA SIT—ArPELLANT 


yersus 
L. A. L. A. ANNAMALAI CHETTYAR— 
l - RESPONDENT. 

Evidence—Appellate Court—Document admitted 
with tacit consent of parties—Objection to admissibil- 
ity in second appeal. ' 

Where an Appellate Court asked the Superintend- ' 
ent ofLand Records to send to Court ali maps of 
the Kwin for a particular year, in the presence of 
the parties and presumably without any objection 
being raised to the procedure, and subsequently 
inspected the maps in the presence of the Advocates 
and made a request for a copy of the map to be sent 


| to Court and admitted the map in evidence: 


Held, that the Court having admitted the map with ' 
the consent of all the parties, it was not open to any 
party to object toits admissibility in evidence in 
Second appeal. 


JUDGMEN'T.—The appellant filed a 
suit in the Township Court of Kyaunggon 
against the appellant for possession of a, 
piece of land which he.claimed was part 
of hisland. The appellant denied that the 
land helonged 10 the respondent, and the 
Court of first instance dismissed his suit 
but the lower Appellate Court held that a. 
plot marked X in the map belonged to 
the respondent and passed a decree in his 
favour. The appellant Has now appealed. 

It is contended before me that the lower 
Appellate Court Was not justified in allow- 
ing a map ofthe land to be filed in the 
Appellate Court, and that the decision of 
that Court was based on that map. : 

It is perfectly clear from the record that 
the lower Appellate  Oourt asked {he 
Superintendent of Land. Records to seng | 
to Court all the maps of the Kwin for 
1:00, inthe presence of the parties ‘and 
presumably without any objection being 
raised tothe procedure, Subsequently, the’ 
maps were inspected by the lower Appel- 


late Oourt in the presence of the Advocates 


and aréquest was made fora copy of a 


‘nap to be sent to Court. 


There can be no doubt, in my mind. t 
the lower Appellate Court. a a 
map in question with the consent of all 
the parties, and it cannot ‘be maintained 
now that the lower Appellate Court was ` 
wrong in admitting the map in questign 
in evidence. ‘It isnot disputed that the 
map in question supports the respondents 


‘and that, if the map is admitted in evi- 


dence, the lower Appellate Court was right 


“in passing the decree it did, 


s" + 
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Under these circumstances I think that 
the lower Appellate Court was justified in 
admitting the map in question and pass- 
ing a decree infavour of the respondents. 

The appeal will, therefore, be dismissed 
with costs. | 


A, N. A. Appeal dismissed. 


PATNA HIGH COURT. 
Civi Revision No. 358 or 1926." 
February 9,1927. | 
Present :—Mr. Justice Adami and 
Mr. Justice Scroope. 
Sheikh ABDUL GAFFUR AND OTHERS 
—PmITIONERS 
versus : 
Babu DURGA PRASAD PLEADER AND 
Comon MANAGER BALUA ESTATES 
` —Opposi15 Party. 

Bengal Tenancy Act (VIII of 1885), s. 95—Common 
manager— Appointment of manager after mortgage- 
decree— Sale impleading manager as party—A ppoint- 
ment, whether ceases—Mortgagee-purchaser, rights of. 

The authority ofa common manager appointed 
under s. 95 of the Bengal Tenancy Actis not put an 
end to bya sale of the estate in execution proceed- 
ings to which the common manager is also impleaded 
as a party. 3 

A saa eae of an estate who purchases the estate 
in execution of a decree on his mortgage 15 bound by 
the appointment of acommon manager made before 
the sale of the estate, even though the appointment 
was made after the passing of a decree on the mort- 


gage. : 
Applieation against an order of the 
District Judge, Purnea, dated the 22nd 
April, 1926. 
Mr. Nawadwip Chandra Ghose, for the 
Petitioners. : . : 
Mr. Shiveshwar Dayal, for the Opposite 
Party. : 
JUDGMENT. 


Adami, J.—1t appears that two co- 
sharers having a 6 annas interest in an 
.e8tate mortgaged their share to the present 
petitioners: The petitioners instituted a 
suit on their mortgage ‘and obtained a 
decree on the 14th June, 1915. There- 


after, before execution was taken out, a 
common manager was appointed under 
s. 95 for’ the entife estate. When 


the. petitioners took out execution of 
their decree’ they joined the common 
manager as 2 party. The six annas 
interest was put up for sale in execution 
of the decree and the petitioners them- 
selves purchased jt. After their purchase 
‘they obtained possession of their share 
‘and proceeded to collect rents for their 
share from ‘the -tenants. The common 
manager objected-and the petitioners 
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insisted that having purchased and been 
put in possession of the six annas share 
they were entitled to collect the rents 
and that the common manager had no 
further authority in respect of that six annas 
share. : f 

The point came up before the District 
Judge and he has decided that though 
the petitioners had purchased the share 
the common manager is stil the com- 
mon manager in ‘respect of that share 
and the petitioners have no . authority 
to collect the rents separately for them- 
selves, | 

In my opinion, the finding of the 
learned District Judge is absolutely cor- 
rect. It is argued before us that because 
the common manager was made a party 
in the execution proceedings, therefore, 
by the sale in execution thé whole of 
such authority as common manager in 
respect to that share had ceased to exist, 
so it is also urged that the petitioners 
having obtained their decree before the 
appointment -of the common manager 
are not bound by the appointment. In 
my opinion, it is quite clear that what 
petitioners purchased was a six annas 
interest in the estate as it stood at the 
time of the sale. At the time of the sale 
the estate was under the management ‘of 
a common manager appointed under 
s. 95 and by that purchase all that 
they purchased was a six annas share 
subject still to the authority of the com- 
mon manager. The common manager 
had been made a party to the execution 
case because the law required that he 
should be made such a party, but the fact 
of joining him will not make him liable 
under the decree, for the decree wag not 
obtained against him. His authority, as 
common manager, still exists and the 
petitioners had no power tocollect rents 
separately so long as the common mana- 
‘ger continued to be the common mana- 
‘ger. It is plain that as their prede- í 
cessors-in-interest were bound by the 
appointment of the common manager 


-and in fact were parties to such an appoint- 


menit, the petitioners must also be likewise 
bound. 
: The application must be dismissed with 
costs, hearing fee three gold mohurs. . 
Scroope, J,—I agree.. 
A. N. A. Rule discharged, 
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BOMBAY HIGH COURT. 
.. Orvir. RgvrsioNAL APPLICATION No. 270 
. . OF 1926. 
“April 1, 1927. 
Present:—Mr. Justice Fawcott and 
. Mr. Justice Patkar. | 
. HARKISONDAS LAKHMIDAS 
PYARATHI-—DEFENDANT—APPLICANT 
: > versus - T 
NARIMAN DADABHOY PARSI— 
. PLAINTIFF— OPPONENT. 

Contract Act (LX. of 1872), s. 59—Judgment-debt 
payable by instalments—Payments by judgment-debtor 
—Appropriation—Debtor's right to appropriate—Luty . 
of Court to apply to earliest instalments—‘Several 


debts’. : : 

Where one judgment-debt is ordered to be paid in 
several instalments it cannot be said that the debtor 
owes several debts within the meaning of s. 59 of the 
Contract Act soas toenable him to apply the pay- 
ment to any particular instalment. ([p. 674, col. 1.] 

Fazal Husain v. Jiwan Ali (2), followed, ` 

lt isthe duty of the Court when the amounts due 
under an instalment decree are paid, to appropriate 
them to the earliest instalments remaining unpaid. [p- 
673, col. 2.] í : 

Hanmant Timaji Desai v. Raghavendrarao Gururao ` 
Desai (1), followed. | ] 

Application against an order of the First 
Class Subordinate Judge at Dhulia,: in 
Darkhast No..174 of 1926. E 

Mr. V.:D Limaye, for the Applicant. 

. Mr. Y. V. Dixit, for the Opponent. 


JUDGMEN T.—In this case, there was' 
a decree on July 27, 1922, in favour of the 
plaintiff for Rs. 354-4-0, The  decretal: 
amount: was ordered to be paid by annual: 
instalments of Rs. 80, and if two  instal- 
ments remained due and unpaid, the whole’ 
ofthe amount remaining due was to be 
recovered at once. The judgment-debtor 
paid into Court Rs. 80, and he was given’ 
&receipt on December 14, 1923, in pay- 
ment ‘of the second instalment. Another 
payment of Rs. 80 was made on December 
15, 1924, and he was given a receipt forthe 
third instalment, and a third payment of 
Rs. 80 was made and he was given a receipt, 
on December 15, 1925, as for the fourth 
instalment. The decree-holderin January, 
1926 sought to recover two instalments, but 
on receiving the instalment of Rs. 80 paid 
into Court on December 15, 1225, he made 
an application for the recovery of only one 
instalment and was allowed to do so by the 
learned Subordinate Judge. E ; 

ltis now contended on behalf of the 
judgment debtor that as he obtained from 
Court receipts for the second, .third and' 
fourth instalments, the amóunt in regard 
'to-the first instalment, which was payable 


SARRISONDAS v. NARÍMAN. 


. knowledge, 


rr ; 673 2 
-15, 1922, was barred by limi- 


on December 


`.. tation. It is contended, on the other hand, 
` on behalf of thejudgment-creditor, that he 


was entitled to appropriate the three pay- 


ments tothe first three instalments, and: - 
: that the amount that he was entitled to re- 
"^ cover was the amount of Rs. 80 due, on 


account of-the fourth instalment. The 
question, which arises in this case, is whe-- 
ther the judgment-debtor made payments 
to the creditor within the meaningofs. 59 
of the Indian Oontract Act in respect of 
several distinct debts either with express 
intimation or under circumstances implying 
that the payments were to be applied to the 
discharge of some particular debts. ' In this: 
case the payments were not made to the' 
judgment creditor personally and were not” 


= accepted by him, but were deposited into 


Court. According to the ruling in Hanmant: 
Timaji Desai v. Raghavendrarao Gururao 
Desai (1), itis the duty of the Court, when 
instalments are paid, to appropriate them 
to the earliest instalments unpaid. If the’ 
judgment-creditor had shown by his con- ^ 
duct that he recovered the instalments ‘on 
account of the second, third and fourth: 
instalments, the matter would have stood 
ona different footing. There is nothing in 
this case to suggest that the judgment- 
creditor accepted the three payments of 


. Rs. 80 on account of the second, third or 


fourth instalments, and it would be a fraud 
upon the judgment-creditor if, without his 
the judgment-debtor made 
payments into Court and took receipts for 
the second, third and fourth instalments 
with the intention of not paying the first 
instalment. | | 
The next question is, whether it can be 
said that the debtor owed several distinct 
debts within the meaning of s. 99 ofthe 
Indian Contract Act. We agree with the 
decision in Fazal Husain v. Jiwan Ali (2), 
where a decree was passed on a-compromise | 
which provided for payment by piene qm 
and for the decree-holder being entitled to 


recover the whole balance immediately if 


two consecutive instalménts were not paid 
and where the judgment-debtor paid three 
out of five instalments specifying that the 
payments were to be appropriated to the 
second, third-and fourth instalments, it was 
held that s. 59 of the Indian Contract Act 


^did not justify such appropriation, and 4he 


. (1) 6} Ind. Cas. 847; 24 Bom. L. R. 410 at p, 413; 48 
B. 848; A. I. R: 1922 Bom, 237, 
(2) A. W: N: (1906) 135; 3 A. L, J, 430, 


- 
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decree-holder was entitled to appropriate 
the payments to the first three instalments 
and to an order absolute for sale by reason 

. of the fourth and fifth instalments being 
overdue. It was said "in Clayton’s case (3), 
that, “the legal principle is that which is 
lain down in Bois v. Cranfield (4), and 
appears to be this, viz, tbat if à man owes 
another two debts, upon two distinct causes, 
and pays him asum of money, he (the payer) 
has a right to say to which account the 
money so paid is to be appropriated." It 
is, therefore, necessary that there should be 
two debts upon two distinet causes. In this 
ease there was one judgment-debt, which 
was ordered to be paid in several instal- 
ments, and it cannot be said that the debtor 
owed several debts within the meaning of 
8. 59 so as to enable him to apply the pay- 
mentto the discharge of any particular 
debt. 

We think, therefore, that the view taken 
by the learned Subordinate Judge in this 
‘case is correct; and this application must be 
dismissed. The Rule is discharged with 
costs. 

Rule discharged. 


A. N, A. 
(3) (1810) 1 Mer. 572; 35 E. R. 781; 15 R. R. 161. 
- (4) (1650) Style 239; 82 E.R. 677. 
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MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No. 352 or 1924. 
February 11, 1927: 
Present:—Mr. Justice Waller and Mr. 
NES Justice Madhavan Nair. 
. NUNE AYYANNAMMA —PraAINTIFF— 
: APPELLANT 


; . versus 
"VALLOORI RAMA SW AMI—DEFENDANT 

i — RESPONDENT. 
` Civil Procedure Code (Act V.of 1908), s. 89, 
0. XXIII, r. $—Award in pending suit without 
intervention of Court, whether amounts to adjustment 
—S. 89, effect of—Practice—Matters of procedure— 
Long standing practice not to be disturbed. 

Anaward passed in a pending suit without the 

intervention of the Court may be regarded as an 
adjustment under O. XXIII, r. 3, Civil Procedure 
Oode,and when such an award is brought to its 
notice, the Court should try the issue whether it is 
‘not binding on the parties under the general princi- 
‘ple of the law of contract by proceeding under 
O. XXIII, r.3, Civil Procedure Code. 
1&2. 
* Section. 89 of the Civil Procedure Code is nota 
bar to the application of O XXIII, r. 3 to cases in 
which there bas been a reference to arbitration. [p. 
675, col, 2,] 


[p. 675, cols. 
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Chinna  Venkatasami Naicken v. Venkatasami 
Naicken (8), Alagu Pillai v. Veluchami (9) and Chinna 
Dorayya v. Venkanna (10), followed. 

Amar Chand v. Banwari Lall (3), dissented from. 

The position which a High Court has definitely 
followed in regard to a matter of procedure should 
not be lightly disturbed. |p. 676, col 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, inA. S. No. Lllof 1923 (A. S. No. 15 
of 1923 on the file of the District Court, 
Godavari) preferred against thatof the Court 
of the Additional District Munsif, Rajah- 
mundry, in O. 8. No. 274 of 1920 (O. 8. No. 
312 of 1920 on the file of the Court of the 
District Munsif, Ramachandrapur). 

Mr. C. Bama Rao, for the Appellant. 

Mr. P. V. Rangaram, for the Respondent, 


"JUDGMENT.—The facts are briefly 
these:— 

The plaintiff instituted a suit to establish 
her right to the site marked B in the plan 
and to direct the defendant to close the 
gateway D opened'by him into the said 
site and also for a permanent injunction: 
to restrain the defendant fróm opening the 
gateway. The defendant raised various 
contentions denying the plaintiffs exclusive 
right.. After the framing of the issues 
the parties entered into & muchilika Ex. I, 
by which the matters concerned in the suit 


' and other matters in which other parties 


also were interested were referred to 
arbitration. Thearbitrator made an award, 


` Ex. II. The defendant filed it: in Court : 


and asked fora decree in terms of it. On 
objections being raised by the plaintiff an 
additional issue was raised as to whether 
thers had been a lawful adjustment or 
compromise. The District Munsif holding 
that there was one, dismissed the plaintiff's 
suit. His decision was confirmed in appeal. 
The plaintiff has now preferred this 
Second appeal against the lower Court's 
decrees. 

The main point argued by the learned 
Vakil for the appellant is based upon s. 
89 ofthe Civil Precedure Code. Accord- 
ing to that section which has been newly in- 
MO UO in the Civil Procedure Code of 

“Save in co fer as is otherwise pro- 
vided by the Indian Arbitration Act, 
1899, or by any other law for the time 
being in fcrce, all references to arbitraticn 
; whether by an order in a tuit or otherwise, 
and all preceedings thereunder, shall be 
governed by the provisions containedin the 
Becond Schedule," 
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:It is argued that in view of the provi- 
sions of this section, the 
ought to have held that the reference to 
arbitration in a pending suit except in the 
manner provided by paras. 1 to 16 of the 
Second Schedule to the Civil Procedure 
Gode is not warranted by law and that, 
therefore, the award made in this case is 
invalid and unenforceable. In reply it 
is contended that an award made without 
the intervention of Court in a pending 
suit should be regarded as an adjust- 
ment under O. XXIII, r.3, of the Civil 
Procedure Code and that the words 
“any other law for the time being in 
force” in s. 89 are wide enough to include 
such an adjustment. P 

“On this question there isa great diver- 
sity of judicial opinion amongst the various 
High Courts. The most recent decision of the 
Bombay High Court is reported as Manilal 
Motilal v. Gokaldas Rowji (1). This deci- 
sion, overruling a prior decision of the 
same Court reported as Shavaksha Dinsha 
Davar v. Tyab Haji Ayub (2) held that an 
award could not be regarded as invalid 

' merely because it was made in a reference 
by parties to the suit without.the interven- 
tion of the Court and that when the award 
‘was brought to its notice the Court should 


try the issue whether it is not binding on. 


the parties under the general principle of 
the law of contract by proceeding under 
O. XXIL, r.3. The Oalcutta High Court 
-has expressly dissented from this view. In 
“Amar Chand v. Banwari Lall (3) it was 
"held that where parties have recourse to 
private arbitration without the consent of 
Oourtina pending suit the award cannot be 
„enforced under O. XXIII, r. 3 of the Civil 
"Procedure Code. [see also the Dekari Tea 
Co. Ltd. v. Assam Bengal Ry. Co. (4) and 
-Rampratap Chamria v. Durgaprasad Cham- 
ria (5).] In a recent Full Bench case the 
Allahabad High Court has dissented from 
‘the Calcutta rulings and followed the de- 
cision of the Bombay High Court in Mani- 
lal Motilal v. Gokaldas Rowji (1). In Hari 
Parshad v. Soogni Devi (6) it was held that 
“an award in a pending suit made without the 
intervention of the Oourt cannot be regard- 
` (1) 59 Ind. Cas. 53; 45 B. 245; 22 Bom. L. R. 1018. 
(2) 37 Ind. Oas. 140; 40 B. 386; 18 Bom. L. R. 559. 
(9) 69 Ind. Oas.' 808; 49 O.608; A.I.R. 1922 Cal, 


40. 
:- (4) 61 Ind. Oas. 919; 25 O W. N. 127. 
(5) 83 Ind. Oas. 300; 28 O. W. N. 424; A. IR. 1924 


* Oal. 567. 
. (6) 67 Ind. Cas. 123; 3 Lab, L. J. 162, 


NÜNE AYTANNAMMA v. VALLOORt RAMASWAMT, 


lower Courts ` 


“In the 
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ed as an adjustment under O. XXIII, r. 
3, ifitis not agreed to by all the parties. 
Our own High Court has always been of . 
the opinion that an award passed in a pend- 
ing suit without the intervention of the 
Court.may be regarded as an adjustment 
under O. XXIII, r. 3. To take the earliest 
case, in Lakshmana Chetti v. Chinnathambi 
Chetti (7) no express decision on the question 
was given but the Court held that the 
award in that case could not be given 
effect to as the reference to arbitration 
wasnot lawful. In Chinna Venkatasamt 
Naicken v. Venkatasami Naicken (8) the 
opinion is indicated that an award passed 
without the intervention of the Court would 
be valid asan adjustment under O. XXIII, 
r. 3 of the Civil Procedure Code. In Alagu 
Pillai v. Veluchami (9) this decision is 
‘quoted as an authority against the proposi- 
tion that in cases like the present the Court 
is bound to act under the Second Schedule 
and not under O. XXIII, r. 3[Chinna Doray- 
ya v. Venkanna (10)] is another decision in 
favour of the view that s. 89 of the Civil 
Procedure Code is not a bar to the applica- 
tion of O. XXII, r.3 to cases in which 
there has been a reference to arbitration. 
JBelagoduhal Virabhadra Gowd v. Kalyani 
Gangamma (11) also supports the same view. 
The most recent decision of this Court isa 
decision by a Single Judge in S. A. No. 882 
of 1925 where also the prior decision of this 
Court have been followedin preference tothe 
view expressed in Amar Chand v. Banwari 
Lall (3). : 

In this state of authorities we are asked 
by thelearned Vakil for the appellant to 
accept the decision of the Calcutta High 
Court as laying down.the correct law. He 
has also drawn our attention to the Privy 
Council decision in Ghulam Khan v. Mu- 
hammad Hassan (12) which he strongly re- 
lies upon insupport .of the Calcutta view. 
view that we take of this 
question it isnot necessary to discuss the 
appellant's argumentsin detail. We will only 
say thatthe arguments based on the Cal- 


(7) 24M. 326. 

(8) 51 Ind. Cas. 827; 42 M. 625; 36 M. L. J. 291; (1919) 
M. W. N. 221; 25 M. L. T 397. i 

9) 74 Ind. Cas. 609; 45 M. L. J, 76; (1923) M. W. N. 
331 & 509; 32 M, L. T. 369; 18 L. W. 26; A, I R. 1923 
Mad. 576. - 
(10) 76 Ind. Cas. 502; A. I. R. 1925 Mad, 50. * 

(11) 97 Ind. Oas. 465; A. I. R. 1926 Mad. 1211, 

(12) 29 O. 167; 29 I A. 51; 6 O. W. N. 226; 12 M, f, 
J. 11; 4 Bom, L, R. 161; 8 Bar. P, C, J, 154; 25 P, R, 


1902 (P, O.. 
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Citta decisions are not without force, hav- 


ing regard to s. 89 of the Civil Procedure: 


^ Code but the contrary, view has been con- 
sistently held by this Court in various cases 
as pointed out above. The question is es 
sentially one relating to procedure. Our 
Court has taken a definite position with re- 
gard to this matter and it has been followed 
for a considerablé number of years. We 
think that thislong standirig practice should 
not bedisturbed. In these circumstances, 
we.are not prepared to depart from the 
procedure accepted allalong as correct by 
our Court, or to refer the matter to a Faull 
Bench. . 
We must, therefore, overrule the appel- 
lant’s argumentson this point and hear the 
case on the merits. 





Thia second appeal coming on for hearing 
on 7th, 10th ‘and llth January and 4th 
‘February, 1927, the Court delivered the fol- 
.lowing/.  .,. a: E 

'JUDGMENT.—The only point urged 
is that the sale-deed on which the plaintiff 
relied was nót before the arbitrator. The 
evidence, however, is that the arbitrator was 
informed of its contents and examined wit- 
‘nésses. There is no ground for interference 


‘with the award. - 

` The Second appeal is. dismissed with. 

Coats. 
VN. Y. Appeal dismissed. 
A. N. A, Wa a 


‘RANGOON HIGH COURT. 
Sgooup CIVIL APPEAL No. 385 or 1929. 
“April 6, 1927. 
- Present: —Mr. Justice Maung Ba. 
MAUNG HLA GYAW AND ANOTHBR-- 
' APPELLANTS 
n versus 
MA MU-—RESPONDRNT. 
Contract—Sale and agreement to re-purchase— Price 
for re-purchase mot .fixed—Vendor's liability to: pay 
.market-value. - 
“Where in a transaction of sale and re-purchase the 
price at which the property is td be re-purchased is 
not mentioned, the equitable inference is that market- 
value: wis contemplated. a 
Maung Pe Gyi v. Hakim Ally (1), distinguished. _ 
Mr. Jijibhoy, for the Appellants. j 
'* Mr. Thet Tun, for the Respondent. 
JUDGMENT.—Both the lower Courts 
have misunderstood the case. The docu- 
‘ment as well as the -pleadings show the 
‘transaction to be one.of sale with a right to 
` ye-purchase. The parties never contemplat- 


i “February, 1926. 
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ed the transaction was one of mortgage by 
conditional sale. : 

The circumstances of the case in Maung- 
Pe Gyi v. Hakim Ally (1) are different. 
No time limit has been mentioned in the 
presentcase. The price at which the pro- 
perty is to b& re-purchased is also not men- 
tioned. The only equitable inference is 
that market-value was contemplated, espe- 
cially as the plaintiff has failed to prove that 
the original price was agreed upon. 

No issue has been fixed as to the market- 


‘value at timè of suit and there is not suffi- 


cient material at present to decide the ques- 
tion. | ! l ‘ 
I, therefore, remand the case for additional 
evidence on that point. 
A. N. A. Case remanded.’ 


(1) 80 Ind. Cas 759; 2R.113; A. I. R. 1924 Rang. 
235; 3 Bur. L. J. 44. i 


QUDH CHIEF COURT. : 
Hirst Givin APPEiL No.86 0r 19260. 
August 31, 1927. i b 
Present: —Mr. Justice Misra and 
“Mr. Justice Hasan. 
Thakur INDRAJ BUX SINGH-—DEFENDANT 


—APPELLANT . 
E a Versus 
Thakur BHEO NARESH SINGH AND 


“OTHERS— PLAINTIFFS—RESPONDENTS. 
Hindu Law--Widow—Endowment to temple— 


‘Religious act—Spiritual.benefit of husband's soul— 


.Proportion of endowed property to entire property— 
Validity of endowment. 
The dedication by a Hindu widow of a small fraction 


‘of her husband's estate for the upkeep of a temple built 
-by her is a pious act intended to confer spiritual benefit 


upon her husband's ‘soul and is, therefore, valid and 

binding on the reversioners, [p. 678, cols.  & 2.] 
(Case-law discussed.] < . ` 
First appeal against the decree. of the 

'SubordinateJudge, Bahraich, dated the 26th. 


. Messrs. Niamatullah and Naimullah, for 


"tlie Appellant. 


Mr. Zahur Ahmad, for the Respondents. 
JUDGMEET. 

Misra, J.—This is an appeal in a suit 
brought by a Hindu. reversioner and his 
transferees for possession of the property 
in suit after'the death of a Hindu widow. 

-The facts of the case ars that one Thakur 
Rudra Bakhsh Singh was ihe owner of the 
property in suit, that on his death in 1875 


“his widow Thakurain Bhagwant Kunwar 


succeeded him and remained in possession 


[104 I. O. 1927) 
of the próperty left by him, that.she died 
on the 22nd November, 1921, and. that on 
her death plaintiff No. 1, Thakur Sheo 
Naresh Singh, became entitled to the said 
property. The plaintiffs Nos.2 and 3 are 
transferees from plaintiff No. 1 and ‘hence 
they have joined him in bringing the pre- 
sent guit. There were several persons, who 
were impleaded as defendants in the suit on 
the ground thàt on the death of the widow 
they were found by the Revenue Courts to 
be in possession ‘of the property left by 
her and consequently mutation of names 
had been effected in their favour. One of 
the defendants was Thakur Indraj Bakhsh 
Singh, the appellant before us, who was 
appointed by the widow.as manager of an 
endowment created by her in favour of a. 
temple (thakurdwara) built by her for the 
benefit of her soul as well as that of her 
husband's and who was as stich in posses- , 
sion of the endowed property. It is not 
mecessary to: mention for the purpose of 
this appeal the names of the other defend- 
ants, . : 
The defence in the case was a denial of 
the plaintiff's reversionary right. A fur- 
ther defence raised by the appellant Indraj 
Bakhsh Singh was to the effect that the 
plaintiff was not entitled to recover posses- 
sion of the property endowed by the widow, 
since, a very small fraction of the estate 
ofher husband had been so endowed by 
her, and that the endowment was for: the 
benefit of the soul of her husband and it 
was, therefore, valid inlaw. The learned 
Subordinate Judge of Bahraich, who tried 
the suit, held that the plaintiff's reversion- 
ary right was established and he was, there- ` 
fore, entitled toa decree for the property . 
in suit. He decided against the validity 
of the endowment and, therefore, passed a 
decree in favcur of the plaintiffs for posses- 
sion of the entire property, at least to the 
extent that it had been established. On 
the question of the endowment his opinion 
was that it had been created by the widow 
‘inorder to prejudice the interests of the 
reversioner, and that there was no. satis- 
factory evidence on the record to show 
that the two deeds of endowments were 
executed by her for the benefit of the soul 
of her deceased husband. 

Thakur Indraj Bakhsh Singh alone has _ 
appealed against the decree passed by the 
learned Subordinate Judge and the Chief 
ground urged on his behalf is that the learn- 
ed Judge has erred in holding that the 
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` appoint the plaintiff, who was 
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endowment created by the widow was not 
bona fide and was not valid-in law, and 
thisis the point, which we have to decide , 


in appeal. 
Thé first question which we have to 


‘decide is whether the endowment ntade by 


the widow isa bona fide transaction. We 
may mention that it was created by two 
deeds, one dated the 15th February, 1900, 
(Ex. A-24)and the other dated the 4th April, 
1900, (Ex. A-2). Wehave been taken through 
the entire evidence on the record and we 


- regret we do not see our way to accept: the 


fiading of the learned Subordinate Judge to 
the effect that the two deeds of endow- 
ment constituted a fietitious transaction 
entered into merely with the object of injur- 
ing the interests of the reversioner. The 
learned Subordinate Judge has held that 
theexecution of these documents is fully 
established-and we have read the evidence 
of the, witnesses examined on behalf of the 
defendant-appellant to prove the execution 
of those deeds Nothing has béen elicited 
in their evidence which might go to show 
that these deeds were fictitious transactions . 
executed in order to injure the interests of 
the reversioner. The only reason which 
the learned Subordinate Judge has mention- 
ed and which seems to have influenced him 
a great deal is that one of’ these deeds, 
namely, Ex, A-24 was executed on the 
15th February, 1900, the date -when a, 
Will was executed by Thakurain Bhagwant 
Kunwar Inouropinion this circumstance 
alone isinsuffieient to warrant the conclu- 
sion arrived at by the learned Subordinate 
Judge. It appears to us that in the two 
deeds of endowment executed by the widow 
no benefit has at all been conferred upon 
the appellant, who has been appointed as 
a manager tolook àfter the endowed pro- 
perty. The property has really been gifted 
tothe idol installed in the temple and 
the defendant appellant has merely been 
asked under the deed to manage the endow- 
ed property. The learned Counsel for the 
plaintiff-respondent could not rely on any 
other circumstance before us showing that 
the deed was not bona fide. His main 
argument wasthat the deeds ought to be 
heldas not having been executed out of 
good motives, because the widow did not ' 
7 the* next 
reversioner,as a manager of the endow- 
ment.: We do not consider that there is any 
force in this plea. Itis clear from the 
evidence on the record that the relations 
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‘between the family of the reversioner and 
. that ofthe husband of the widow were 
not good and this sufficiently explains why 
the widow did -not appoint the plaintiff 
No. las the manager of the endowment. 


‘Indeed the learned Counsel for the plaint- 
iff-respondent admitted frankly before us 


that if the widow had appointed his client, 


as the manager of the endowment, he would 
not haveraised any objection to the trans- 
action at all. Under these circumstances 
we are compelled to hold that the 
endowment created by the widow under 
the two deeds, dated the 15th February, and 
the 4th April, 1900, (Exs. A-24 and A-2) is 
a bona fide transaction with the object of 
creating an endowment in favour of ‘the 
temple (thakurdwara) built byher in village 
Hariharpur, District Bahraich. 


The next question which we have to de- ' 


cide is whether the said endowment is valid 
under the Hindu Law. Under the first deed, 
dated the 15th February, 1900, (Ex. A-24), 
the widow transferred land measuring 225 


bighas kham situate in village Maqam Par- . 


gana Hisampur, known as Patti Naktichak, 
the annual gross rental of which amounts 
to Rs. 115 and a single storeyed tiled kach- 
ha house situate in Bahraich, yielding an 
annual rent of Rs. 9, It would thus appear 
that the annual income of the property en- 
dowed under this deed comes to Rs. 124. 
Under the eecond deed, dated the 4th April, 
1900, (Ex. A-2) the widow made a further 
transfer of land measuring 225 bighas kham 
situate in village Harduaha and 2 biswas 
kham parti land situate in Bahraich. The 
annual income of this land amounts to 


Rs..101-7 and that of the parit land amounts, 


to9 annas in all Rs. 102. It will thus ap- 
'. pear that the total annual income of the 
land endowed by the widow comes to Rs. 226, 
Caleulated at 20 years’ purchase the value 
of the property endowed by the widow 
would come to a little over Rs. 4,500. The 
total value of the property in suit is stated 
by the plaintiffs tobe roughly 4 lakhs 50 
thousand (vide para. 10 of the plaint). It 
will, thus, appear that the property endow- 
ed comes to about 1/55th of the entire pro- 
perty left by the husband of Thakurain 
Bhagwant Kunwar. We have to bear these 
facta and circumstances in our mind while 
determining the validity of-the endowment 
created by her. Aes 

The first thing which we have to deter- 
mine is whether the endowment created by 
a widow for the upkeep of a temple built 
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by her can be considered to be an act 
for the spiritual benefit of her husband. 
No authority need be quoted to show that 
among the Hindus the building of a temple 
by -a Hindu is considered to be a pious 
act intended to confer spiritual benefit 
upon his soul It is this desire that 
has led a large number of Hindus in this 
country to build temples whether in the places 
of their own residence orin holy places. 


The religious merit acquired by the con- 
struction of a temple and its dedication 
to the worship of a particular divinity has 
been extolled in numerous sacred books 
of Hindus. In Vishnu Rahasya it is stated 
that those who, in the sports of childhood, 
create out of dust a temple for Vasudeva, 
even they sojourn to the regions sacred to 
that divinity. In Agni Purana it is stated 
that of those persons who are ever con- 
templating the construction of a temple 
for Hari, the sins of a previous hundred 
births are destroyed, and the man, who 
causes a temple to be built for Hari, 
the mansion of Vishnu ten 
thousand past and future generations. In 
Narsinha Purana it is stated that whoever 
conceives the idea of erecting a divine 
temple, that very day his carnal sins are 
annihilated; what then shall be said of 
finishing the structure according to rule. 
It is stated in Hindu religious books that 
he who dies after making the first brick 
for the construction of a temple obtains 
the religious merit of a complete Yagna. 
In Skanda Purana it is laid down that, 
on beginning theconstruction of a temple 
for Krishna, the sins committed in seven 
births are annihilated, and the ancestors 
rescued from hell, It is not necessary to 
quote more texts in proof of such an obvious 
religious. sentiment so largely prevalent 
among the Hindus, As tothe creating of 
endowment it may be stated that the ruling 
motive for a Hindu in making such an 
endowment is also a religious one, namely, 
the acquisition of pious merit or the 
removal of effects of sins with aview to 
happiness in this world andinthe next. 
(Vide P.N. Saraswati on Hindu Law of 
Endowments (T.L.L) 1892, page 299). 


It is also a well-known principle of Hindu 
Law that the husband and wife are con- 
sidered to be part and parcel of one body. 
According to Brihaspati the husband and 
wife participate in the effects of good and 
evil action and this mutual relation is not 
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dissolved by the death of either partner. 
It is,- therefore, a well-established religious 
belief amongst the Hindus of this country 
that the erecting of a temple and making 
an endowment for its upkeep is considered 
to be an act of high religious merit, and as 
one, which, ifdone by .a widow, would 
benefit notonly her soul but also the 
.goul of her husband. In the two deeds of 
endowment which we have before us 
Thakurain ‘Bhagwant Kunwar expressly 
states that she has erected the thakurdwara 
and made theendowment for its upkeep 
for benefit of her soul as well as that of her 
husband and hisancestors. We are, therefore, 
of opinion that the act of Thakurain Bhag- 
want-Kunwar in building the temple at 
Hariharpur and her further act of making 
an endowment forits upkeep was an act, 
which conferred spiritual benefit upon- her 
husband Thakur Rudra Bakhsh Singh. 


We havenow to determine wliether the ` 


endowment made by Thakurain Bhag- 
want Kunwar -can be supported under the 
Hindu Law. : 
. In Viramitrodaya (Chap. III, Part. I, 8. 
3) it is stated-that, “it is established that 
in making gifts for spiritual purpose as 
wellas--in making sale or mortgage for the 
. purpose of performing what is necessary in 
& spiritual or temporal point of view, the 
. widow's right.does certainly extend to the 
entire eatate of her husband". The prin- 
ciple laid down in this.text has been fol- 
lowed in so far that a' Hindu widow is 
considered to have no doubt power to alien- 
ate the husband's estate for the purpose 
of- acts conducing to the spiritual benefit 
of her husband’s soul, but with this quali- 
fication that it must be exercised within 
' proper and reasonable limits. In the case 
.reported as Collector of Masulipatam v. 
Cavaly Vencata Narrainapah (1) their Lord- 
ships’ of the Privy Council observed a 
follows :—(pages 550 and 551). - 


“ It is admitted, on all bands, that if there 
be collateralheirs of the husband, the widow 
cannot of her own will alien the property 
except for special purposes. For religious 
or charitable purposes, or those which are 
supposed to conduce to -the spiritual wel- 
fare of her husband, she has a larger power: 


of disposition than that which she possess- > 


_es for purely -wordly purposes. To sup- 


P. 0.3. 


(1) 8 M. I. A. 529; 2 W. R. P. O. 61; 1Suth. , 
416; 1 Sar. P. O. J. 820; 19 E. R. 681; : 
' ^*Pages of 8 M. I. A—[Ed.] 
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port an alienation forthelast she must show 
necessity. " ; : 
In the case reported as Panachand Chhota- 
lal v. Manoharlal Nandlal (2) it. was held 
that it was not competent to a Hindu 
widow -to make:a religious gift of the'whole 
or practically the whole of her husband's - 
estate, The question was discussed elabo- 
rately by their Lordships of the Bombay 
High Court and Shah, J., observed as follows 
on page 154*:— Ns i 5 
“The result is that while the widow has 
wider powers of disposition over property 
inherited from her husband in making gifts. 
.for religious purposes, which are calculated' 
to:benefit her husband spiritually, those 
powers must be exercised within proper and 
reasonable limits in dealing with the im- 
moveable property of. her husband. It is 
not necessary nor is it possible to de- 
fine precisely the limits within which the 
widow may exercise her powers of disposi- 
tion for.a proper religious purpose .over 
her husband’s immoveable property. The 
propriety of the gift must be considered 
with reference to the factsand circumstances 
of each case.” 
In the case reported as Balkishan Bhar- 
thi v. Sat Ram Singh (3) it was held by 
Banerji, J., that although a Hindu widow 
was capable of alienating a portion of her. 
deceased husband's estate for purposes sup- 
posed to be conducive to his spiritual bene- 
fit, the Jaw would not support a gift of 
almost the entire estate in favour of,the 
husband's spiritual preceptor In Kama 
v Ranga (4)and Ram Kawal Singh v. Ram 
Kishore Das (5) the same view was taken 
both by the Madras. and Calcutta! High 
Courts respectively. It isthus clear that if 
the widow makes a gift of the entire pro- 
perty for the purpose of creating an endow- 
ment it cannot he held to be valid even 
though endowment may tend to confer 
spiritual benefit on the soul of her deceased 
husband. í Kh 
It has, however, been held that if in the 
exercise of this right the widow transfers 
comparatively a small portion of the pro- 
perty left by her husband, the transfer 
ought to be considered as valid in law. In 
Kunj Behari Lal v Laltu Singh (6) the 
(2) 43 Ind. Cas 729; 42 B. 136; 20 Bom. L R. 1. 


(3) A W. N. (1908: 202. 
(4) 8M 552; 9 Ind. Jur.383; 3 Ind. Dec. (N. 8.) 


378. | : , 
(5) 22 O. 506; 11 Ind. Dec. (N. s.) 338.. : 
(6) 48 Ind. Cas. 847; 41 A. 130; 16 A. L. J. 996. 


wPageofi2B.-c[E]] ~~. — - ^. - 
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question. was discussed at great length by 
Piggott and Walsh, JJ. It was held in 
| that casethat for religious or charitable 
‘purposes or those which are supposed to 
: eoriduce to the spiritual welfare of the hus- 
“band, a Hindu widow has a larger power 


of disposition than that which she possesses - 


"for purely worldy purposes, and that there 
was a distinction between legal necessity 
* for . wordly purposes on’ the one hand and 


* the promotion.of the spiritual welfare of 
.: the deceased on’ the other hand. It was 


also held-that a gift of a moderate portion 
; of the property of her husband. by the 
» widow with a view to,his spiritual benefit 
“is valid. The question whether an aliena- 
“tion covered a reasonable portion of the 
property of her husband. was a question 
‘which must be determined with reference 
. to the circumstances of each particular dis- 
position. In that case the income of the 


`| property gifted in favourof panda as a 


` sankalap at the time of visiting and wor- 
shipping at the temple of Jagannath at 
Puri was 1/75th of the annual income en- 
"joyed by the widow from the property left 


by, her husband and the gift was upheld. - 


In Govind Upadhya v. Lakhrani (7) Mears, 
C. J., and Walsh, J., upheld the gift ‘made 
"by a widow in favour of her husband's 
purohit (priest) on her return from Gaya. 
The property gifted consisted of permanent 
tenancy land of about 44 bighas in area 
out ofa total of 50 to 60 bighas of land 
left by her.husband, the fraction coming 
to about l/llth. In Vappuluri Tatayya v. 
Garinalla Ramakrishnamma, (8) Benson and 
: Krishnaswami Ayyar, JJ., upheld the gift 
. Of a small portion,of the property by a 
: Hindu daughter on the occasion of her per- 
. forming the shradh ceremony of her father 
at Pushkaram at Rajahmundry, an event 
: eonsidered to be peculiarly holy amongst 
the ,Hindus.. The gift consisted of 49 cents 
: out of 19 acres left by the father, the frac- 
tion working out in thatcase to about 1/38th 
of the entire property. Their Lordships 
: observed atzpage 291*, “ We think we are 
- warranted in holding that if the property 
*.sold or gifted bears a small proportion 


`- (which it is impossible to define more ex- 
` Zactly) to the estate inherited and the oc- 


casion of the disposition or expenditure is 
- reasonable and -proper according to the 


E. (t Ind. Cas: 221; 43 A. 515; 19 A. L. J. 499. 


8) 6 Ind. Cas.2407 31 M. 288; 20 M. L. J. 798; (1910) ^ 
TA : 


M. W.N.9222; 8 M. L. T 
"Pago of 34 M,—[Ed.] HM aos 
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common notions ofthe Hindus, it is justi- 
fiable and cannot be impeached: by there- 
versioner.” sah - . - 
In Khub Lal Singh v. Ajodhya Misser 
(9) Mookerjee and Newbould, JJ., laid dewn 
the same rule. That was acase where a 
widow had granted two permanent leases 
of a portion of the property left by her 
deceased husband at nominal rent to raise 
_ money for the excavation and consecration 
of a tank and for the erection of a wall in 
‘connection with a temple founded by her 
husband shortly before his death. The 
premium for the two leases was Rs. 528, 
and the amount raised was duly applied 
for the aforesaid purpose. It was found 
that the amount of land left by the hus- 
band consisted of 10 bighas and the area 
of the land leased permanently was about 2 
'"bighas. It was held under the circum- 
stances of that case that thearea alienated 
did not constitute unreasonably a large frac- 
tion of the entire estate. pe Olam 
The question came recently before their 
Lordships of the Privy Council in an ap- 
-peal from a deeision of the Allahabad High 
Court, already referred to above, Kunj 
Behari Lal v: Laltw Singh (6). The case 
will be found to be reported as Sardar 
Singh v. Kunj Bihari Lal (10). Their Lord- 
ships have discussed the entire questionand 
quoted with approval thecase decided bythe 
Madras High Court reported as. Vappuluri 
Tatayya v. Garinalla Ramakrishnamma (8) 
and case decidedby the Calcutta High Court 
and reported as Khub Lal Singh v. Ajodhya 
Misser (9). In the endof their judgment 
their Lordships remarked as: follows :— 


“In their Lordships’ opinion the Hindu - 


Law recognises the validity. of the dedica- 
tion or alienation of a small fraction of the 
property by a Hindu female for the con- 
tinuous benefit of the soul of the deceas- 
ed owner. It is clear.in this case that the 
act which the Rani did was fully in aceord- 
ance with ‘Hindu religious sentiment and 
relgious belief,and was not, therefore, in 
‘excess of her powers, having regard to the 
fact that the dedication related to one- 
seventy-fifth of the property and was 
made specially forthe creation of the perma- 
nent benefit." l 
The same principle of law- will be found 
. to be mentioned in the text books on Hindu 

(9) 31 Ind. Cas. 433; 43 O. 574; 220. L. J..345. 

(10) 19 Ind. Cas. 36: 44 A. 503; 49 I. A: 383; A. I. R. 
1922 P. C 261; 18 L. W.871; 31 M. L. T. 253: 37 C. L. 
—J. 383; 44 M. L. J. 768; 27 O. W. N. 653; 25 Bom. L, R. 

648; 2P, W. R. 1923 PG) 0 


^ 
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"Law [vide Mayne's Hindu Law, (9th Edition, 
` pages 917 to 920) and Golapchandra Sarkar 
“Sastri on Hindu Law, 5th Edition, page 
“6271. ^ i dc 

. We are, therefore, of opinion that the 
proportion of the property endowed by 
"Thakurain Bhagwant Kunwar for the up- 
. keep of the temple (thakurdwara) built by 
-her at Hariharpur was in the circum- 
stances of the present case a reasonable 
‘and proper one and that the endowment 
made by her was, therefore, valid in law. 
` We, therefore, declare that the two deeds 
‘of endowment executed by Thakurain 
` Bhagwant Kunwar on the 15th February, 
1900, and 4th April, 1900, (Exs. A-24 and 
A-2).in favour of the said thakurdwara-are 
valid and must be maintained, 

We, therefore, accept the appeal and set 

aside the decree of the learned: Subordinate 
“Judge in respect of the property covered 
“by these two deeds of endowment. The 
appellant will get his costs from the plaint- 
iffs-respondents both in this Court as well as 
in the lower Court: à 


Hasan, J.—My learned brother has 
written this judgment on behalf of both of 
us after "we had agreed that the appeal 
. succeeds. The judgment is so full and 
clear, if I may say so, that I cannot pro- 


. fitably add anything more to’ it. It may - 
be mentioned that though the memoran- ` 


dum of appeal covers every question which 


was in controversy between the parties in’ 


the trial Court the arguments in the appeal 
were confined to the sole question of the 
validity of the two deeds of endowment 
and every other question wasexpressly aban- 
doned by the learned Advocate for the ap- 


pellant. I, therefore, agree in the order 


proposed that the decree of the lower Court 
should be modified by dismissing the plaint- 
iffs suit in respect of the property cover- 
ed by the two deeds of endowment dated 
the 15th of February, 1900, (Ex. A-24) and 
the 4th of April, 1900, (Ex. A-2). 


. By the Court.—The appeal is allowed 
in so far that decree of the lower Court is 


- modified and the plaintiff's suit dismissed 


in respect of the endowed property covered 
by the deeds dated the 15th of 
1900, (Ex. A-24) and- the 4th of April, 1800, 
(Ex. A-2}. The defendant-appellant will get 
his costs from the plaintiffs-respondents 
endowed property. 
Decree modified. 
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BOMBAY HIGH COURT, 


ORIGINAL O1VIL JURISDIOTION. 
. March 7, 1927. 
- Present:—Sir Amberson Marten, Kr, Chief 
Justice, Mr. Justice Faweettand Mr, > 
< Justice Blackwell. í : 
Inre AN ATTORNEY. . 
Attorney—Gross-misconduct—Sentence—Removal from 


rolls, when justified—Letters Patent (Bombay), 
"el. 10. : Í 4 


Anatterney who ‘was entrusted with one set of 
clients with Rs. 20,000 to advance on a mortgage of 
two properties deliberately omitted to register the 
mortgage made in their favour. He got another set 
`of clients to advance Rs. 22,000 on one of the above 
-properties without informing them that there "was 
an unregistered mortgage duly executed over the 
Same. Subsequently, he prepared a mortgage afresh 
in favour of the first set of clients without disclosing 
to them the mortgage for Rs. 22,000. The attorney 
pleaded guilty to the charges : oo AM 

Held, that, having regard ‘to the- gravity of the 
charges, a temporary suspension would not meet the 
: case, and the attorney should be removed from the 
register of attorneys. [p. 683, col. 2.] By LE 

Per Marten, C. J.—The question whether an attorney 
who has been found. guilty of misconduct Should be 
permitted to remain a member of the- profession 
must be considered from at least three points of view, 
- viz., those of the public, those of his professional 
colleagues and those of the Court. [p. 682, col. 2.] 

Mr. Kanga, Advócate-General, for the 
Petitioner. 


- BirThomas Strangman, for the Respond- 


. ent. 
f JUDGMENT. : 
Marten, C. J.—The main facts in this 
case are concisely and clearly set out in the 
report of Mr. Justice Blackwell. By agree- 
ment between the parties the exhibits on 
.the enquiry before him are to be treated 
asexhibits on the present petition by the 
Advocate-General I need not, therefore,. 
recapitulate the facts. 
The attorney has pleaded guilty to the 
three charges of professional misconduct (a), 
(b) and (c) formulated in the report Hav- 
iug regard to the gravity of those charges, 
the only question which remains is whether 
uaderel 100ftheLettersPatent he should be 
removed merely or suspended from praetice. 
Shortly stated,the charges to which he has 
pleaded guilty show.grave professional mis- ' 
conduct. Being entrusted by one set of 
clients with Rs. 20,000to advance on a 
mortgage of two properties in Sankli Street 
and Ripon Road, he deliberately omitted to. 
register the mortgage made in their favour. 
The result wasthat that mortgage became 
useless. The clients afterwards gota mort- 
gage of one of the properties, viz; the . 
. Ripon Road property, but they were left 
- Without any security on the .Sankli Street 
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property, though for soma tims they were 
led to believe by the Solicitor that they 
had got a valid security on that property. 
Further as regards anotherset of clients, the 
Solicitor allowed them to advance Rs. 22,000 
on thé mortgage of 
Sankli Street without telling them that 
there was already this other mortgage in 
favour of the first set of clients which had 
not been registered, but which at that date 
might still have been registered. 


. 


The Solicitor has also endeavoured to 


suppress from his first set of clients and 
from the Law Society any knowledge 
of this second document, and it was 
only in 1926 when the Law Society 
caused a search in the register to be made 
that it was discovered. Further, in the 
enquiry before the Law Society the Solicitor 
has deliberately put forward in this written 
explanation, dated June 11, 1926, a false 
defence to the effect that the first cet of 
clients had agreed to waive their security 
on the Sankli Street property and that 
these clients had concocted the story 
that he did not carry out their instruc- 
tions. l : 

The Solicitor has not gone into the 
witnese-box, or furnished any adequate ex- 
planation as to his conduct. In my judg- 
ment, then, the clear inference is that he 
acted in this disgraceful way for his own 
pecuniary benefit. The Solicitor has re- 
paid certain moneys, but the net result is 
that the clients have lost about Rs. 06,000 
out of their original Rs. 20,000 though 
they may recover another Rs. 2,000 under 
a compromise decree against the Solicitor 
and his firm, Sir Thomas Strangman for 
the Solicitor has urged that in any event 
they would have lost this because the pro- 
perty on whichthey intended to advance 
their money must have heavily depreciated 
like other property in Bombay. There is 
nodefnite evidence as to this, but even if 
there was, it hardly affects the question 
. whether at the outset the Solicitor de- 
frauded his clients. It only affects the 
actual loss caused by the fraud. For 
similar reasons the fact that the clients 
have actually settled with the Solicitor has 
no great bearing on the matter of his 
original misconduct. But it may be noted 
that the misconduct in question was as 
long ago as November, 1919 to November, 
1920. 

The real question before us is whether he 
is fit to remain a member of this honour- 
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able profession. Now I take it that this 
question must be considered from at least 
three points of view, viz, those of the 
publie and those of his professional collea- 
gues and those of the Court. From the 
point of view ofthe publie, it is vital that 
they should be able to repose reasonable 
confidence in an. attorney in dealing with 
money matters connected with land. If 
the Solicitor is to utilise their money for 
his private purposes, there must be an 
endof all confidence. And transactions 
inland are often of so technical a character 
that it is difficult for a layman to appreciate 
or to guard against the manner in which he 
may be defrauded. 

Secondly, as regards his professional 
colleagues, itis of great consequence to 
them that in their mutual business dealings, - 
they can repose in each other a reasonable 
amount of trust and confidence. But if-a 
Solicitor first defrauds his clients, and then 
is prepared to tell deliberate falsehoods to 
the leaders of his branch of the profession 
on a formal enquiry, is he likely to be the 
person with whom any body would care to 
transact business in the future? 

Thirdly, it must be remembered that a 
Solicitor is an officer of the Court, and that 
necessarily the Court has to trust him in 
many particulars. 

Since the arguments were concluded, Mr. 
Justice Fawcett has brought to my attention 
two English cases which have a bearing 
on the present case. In Re Poole (1), a 
Solicitor had beén struckoff the rolls for 
fraudulently misappropriating money en- 
trusted to him by aclient for investment. 
Ata later date ke applied to be re admitted 
on affidavits which spoke to his gocd conduct 
since ihe transactions in question. 'There 
Mr. Justice Willes, in giving the decision 
ofthe Court refusing the application, stated 
as follows (page 3534); — 

“Upon the whole, looking at the power 


-vested in this Court of admitting to the 


responsible position of attorneys and 
officers of the Court persons who thus 
have the sanction of the Court forsaying, 
that, prima facie at least, they are worthy 
to stand in the ranks of an honourable 
profession, to whose members ignorant 
people are frequently obliged to resort for 
assistance in the conduct and management 
of their affaire, and in whom they are in 


' the habit of reposing unbounded confi- 


(1) (1869) 4 C. P. 350. 
*Page of (1869) 40. P.—[Ed.] 








‘(page 443*):— 
"The principle so laid down is that the : 
and disciplinary . 
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dence; and looking to the fact that in 
restoring this person to thé roll we should 
be sanctioning the conclusion that he is 
in our judgment a fit and proper person to 
be so trusted; I think we ought not todo 
Bo, except upon some solid and sub- 
stantial grounds. And I further think it 
ought to be made a condition precedent 
to the restoration of the applicant to his 
former position that he should have made 
full restitution if of ability, or at least 
that he should: have shown that he has 
made the best efforts in his power to do so. 
To require less would bea perversion of 
our duty,and would in effect be offering a 
premium to evil-doers, to the discourage- 
ment of those who toil honourably and 
faithfully in their profession. I am by no 
means prepared to say that, in this case, 
even ifthe condition I have suggested had 
been duly performed, Ishould have been 
prepared to yield to the application.” 

Then in In re H. A. Grey (2) the Court 
of Appeal negatived the contention that a 
judgment obtained against a Solicitor for 
the amount in question would take away 
the disciplinary jurisdiction of the Court 
in the matter. 


Court has a punitive 
jurisdiction over Solicitors,as being officers 
of the Court, which is exercised; not for 
the purpose of enforcing legal rights, but 


‘for the purpose of enforcing honourable 


conducton the part of the Court’s own 
officers. That power of the Court is quite 
distinct from any legal rights or remedies 
of the parties, and cannot, therefore, be 
affected by anything which affects the 
strict legal rights of the parties. Such 
was the principle laid down in the cases 
to which [ have referred, and which were 
decisions of the Court of Appeal, and, there- 


. fore, are binding on us till overraled by the 
. House of Lords." 


. Then Lord. Justice Bowen said (page 
4474); — 

"There are in such a case two wholly 
distinct rights, the right of theclient at law 


- to be paid his debt, and his right to apply 


to the Court asa person whose confidence 
has been abused by a person who is an 
officer of the Court, and whom he would not 
have trusted unless he had been such an 
officer." 

(2) (1892) 2 Q. B. 440. 

*Pages of (1892) 20. B.—[Ed.] 
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Then lower down he says:— : 

“The moral duty of the Solicitor does 
not disappear because the legal debt has 
become a judgment-debt. We are sitting 
now as a tribunal for the enforcement, of 
professional duties.” 

After a careful consideration then of the 
whole of the circumstances of the present 
case, I would answer the above question 
by holding that in the present case the 
Solicitor has shown himself unfitted to 
remain a member of this honourable pro- 
fession and that a temporary suspension 
would not meet the gravity of the case. 
I would accordingly direct that: he be re- 
moved from practice, and his name struck 
off the register of attorneys, and that he 
do paythe costs of this petition. His 
certificate is to be returned forthwith to the 
Prothonotary. 

Fawcett, J.—I agree. 

Blackwell, J.—1 agree. 

A. N. A. Order accordingly. 





RANGOON HIGH COURT. 
Szcoup CIVIL APPEAL No. 148 or 1926. 
March 25, 1927. 
Present:—Mr. Justico May Bu. 
MAUNG PO KWE— APPELLANT 
] ` versus : 
MAUNG SEIN NYUN— RESPONDENT. 
Practice—Adjournment—Advocate leaving station 
for another case. ; 
The fact that an Advocate had to leave the station 
in connection with another case isnot a sufficient 
ground for adjournment. 
Mr. Sen, for Mr. Chowdhury, for the 
Appellant. 
Messrs. Thein Maing and Mr. U On Pe, 
for the Respondent, z 
JUDGMENT. —Mr. Sen for Mr. Chow- 
dhury for the appellant mentioned that the 


. latter is away at Kyauktan and asks that 


the case may be adjourned. First applica- 
tion foradjournment was made at about 
11-10 a.m. to-day by Mr. Shunmugam 
stating that Mr. Chowdhury had to go to 
Kyauktan on a criminalcase. I pointed 
out that was not sufficient ground for 
adjournment but I would not take up 
this case before 2-30 p.m. to-day. Inspite 
of this Mr. Sen has now been instructed 
to apply for adjournment. I refuse. to 
grant the request. Mr. Sen withdraws 
from the case. U On Pe for the respondent 
present. The appeal is dismissed for default 
with costs. ` 


A. N.A Appeal dismissed. 
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. LABORE BIGH COURT. . 
SECOND CIVIL APPEAL NG. 1625 oF 1923. 
- June 28, 1927. ° 
: Present:—Mr. Justice Tek Chand 
and Mr. Justice Agha Haidar. 
NAJABAT KHAN—DEFENDaNT— 
ine APPELLANT 
|. versus s pres 
MAULA BAKHSH—PiaintirF AND MIRAN 
-BA KHSH—DEFENDANT—RESPONDENTS. 


' Soldiers (Litigation) Act (IX of 1918), ss. 11, 12,. 


scope of—Exclusion of time during which plaintiff 
was serving under war conditions —Period of service 
oe of prescribed authority, conclusive evi- 
ence, e 
Under the provisions of the Soldier's (Litigation) 
Act it is only the period during which a plaintiff was 
‘actually serving under war conditions that can be 
excluded in computing the period of limitation, and 
.& certificate of the prescribed authority is conclusive 
evidence of the period of service. [p. 684, col. 2.) 
Seeond appeal from the decree cf the 
District Judge, Jullundur, dated the llth 
April,-1923, affirming that of the Senior 
Sub-Judge,-Jullundur, dated the 30th Janu- 
ary, 1922. 
‘Mr. M. Tufail, for Mr. 
the Appellant. 
. Mr. Fakir Chand, for Lala Badri Das, R. 
B. and Lala Badri Das, himself, for the 
Respondents. - 
i ` ` JUDGMENT. 
` Tek Chand, J.—On the 17th May, 
1918, Allah Ditta, father of the plaintiff 
Maula Bakhsh:and Miran Bakhsh, his uncle, 
sold the land in dispute for a nominal 
consideration. of Rs. 8,000 to Nijabat Khan 
defendant-appellant. On the 12th May, 1921, 
the plaintiff izstituted the present suit 
-claiming:— É - ' 
a) & declaration that the sale of the 
^ 17th May, 1918, so far as the share of his 
uncle Miran Bakhsh was concerned, would 
not affect the plaintiff's reversionary rights 
‘after the alienor’s death; and 
“(b) possession of the other half of the 
-land representing the share of his father 


Nur-ud-din, for 


`. Allah Ditta who had died in the mean- 


time; or ‘ e 

(c) in the alternative a decree for pre- 
emption, in case reliefs (a) and (6) are not 
granted. A 

Thesale was held to be for considera- 
tion and necessity by the trial Court 
and the suit for reliefs (a) and (b) was 
accordingly dismissed. No appeal was 
„preferred by the plaintiff to the District 
Judge so far as these.reliefs were con- 
. eerned but he filed cross-objections in 
that Court. These cross-objections, how- 
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ever, were dismissed and no second appeal 
or cross-objections has been preferred io: 
this Court on behalf of the plaintiff. This 
part of the claim, therefgre, has been 
finally decided against the plaintiff and is 
not, therefore, before us. i 
As to the alternative relief for pre- 


emption the first objection raised by the 


defendant vendee was that the suit was 
The plaintiff, however, in ' 
his plaint alleged that he was a saldier 
serving under war conditions and on that 
ground was entitled to the benefit of the 
Indian Soldiers’ (Litigation) Act, 1918. 
Both the Courts below have held that the 
plaintiff was an Indian soldier as defined 
in Act IX of 1918 and that under s. l1 
of that Act the suit was within time. 

In second appeal the first point urged 
on behalf of the .defendant-appellant is 
that the plaintiff was not a soldier at the 
time of the institution of the suit and that 
following the ruling of this Court reported 
as Piara Singh v. Mula Mal (1) he is not 
entitled to the benefit of the provisions 
of the Soldiers (Litigation) Act. We find, 
however, that it was definitely stated in 
the plaint that the plaintiff was a soldier 
at the time when the suit was in- 


' stituted and in the written statement the 


defendant not only did rot deny this 
allegation but, on the other hand, definitely 
admitted that the plaintiff wasa soldier 
serving in theIndian Army. The plea, 
therefore, now put forward on behalf of 
the appellant has no force ard must be 
overruled. 

The next question to be decided is what 
period is to be excluded under s. ll of 
the Act. As pointed out already the sale 
in question was effected on the J7th May, 


. 1918, and the suit was instituted on the 


llth May, 1921, i. e, six days less than 
three years after ibe cale. The statutory 
period for instituting suits for pre emption 
isone year. The plaintiffs suit can, there- 
fore, be considered to be within time if 
he is found entitled (0 exclude, unders. 11 
of the Act, one year eleven months and 
95 days. Section 11 lays down that- “in 
computing the period of limitation pre- 
scribed by ordinary law for any suit in 
which the plaintiff is an Indian soldier 
the time during which such soldier 
has keen serving under war conditiors 
since the 4th of August, 1914, shall be ex- 
-(1) 75 Ind. Cas. 915; 4 Lah. 393; A. I. R. 1923 Laha 
655; 5 Lah. L. J. 591; - - . 
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cluded,” The expression “war conditions" 
is defined in s. 3 as follows:— : 

"An Indian soldier shall be deemed to 
beserving under war conditions— 

(a) during the continuance of the pre- 
sent war and for six months thereafter, 

. (4) when he is serving out of India, 

(ii) when he is under orders to ‘proceed 
on field service, - : 

(iii) when the unit to which he belongs 
is mobilised, or i 

(iv) when in the opinion of the pre- 
scribed, authority such soldier by 
reason of the state of war now 

* existing is precluded from obtain- 

ing leave of absence to enable 
him to attend à Court as a party 
to any proceeding therein, and 

(b) after the expiration of that period 
when he is serving in any place, and such 
service has been declared by notification 
of the ‘Governor-General in Council in the 
Gazeite of India to be service under war 
conditions." 

In s. 12 it is provided that “if any Court 


isin doubt whether any soldieris or was ' 


at any particular time serving under war 
conditions, it may refer the point for the 
decision of the prescribed authority, and 
the certificate of such authority shall be 
conclusive evidence on the point." | 

On the 18th October, 1921, the Senior 
Sub-Judge ih whose Court the case was 


' pending made à reference to the Collector, 


Jullundur District, asking him to make 
an enquiry and state the, period for which 
the plaintiff was'employed under war con- 
ditions .sincé May; 1918. The -Oollector 


- referred the matter to the Officer Command- 


ing l/3rd Skinner's Horse to which unit the 


plaintiff had been attached and that officer 


on the 31st October, 1921, replied that 
Since the sale in question the' plaintiff 
was employed under war conditions as 


' ander:— 


L N. W. F. P.—from 5th May, 1918, 
to 30th September, 1918. 


2, Mesopotamia—December, 1920, to 15th, 


February, 1921. According to this reply 
the plaintiff .was serving under war 
'conditions for seven months and eleven 
days in all. Later on the Officer Com- 
manding was examined on interrogatories 
but in his replies he .did not state any 
facts from which it can be said that the 
plaintiff was. serving under war condi- 
tions within the meaning s. 3.of Act IX 
of 1918, for àny period longer than that 


- 
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stated in his memo, which is to be treat- 
ed asa certificate under s. 12: ds 

The plaintif is, therefore, entitled to. 
exclude a period of seven months and 
eleven days only, which is insufficient to. 
bring his claim within limitation. I, there- 
fore, hold that the suit is time-barred. 

I would accordingly accept the appeal, 
set aside the judgments and decrees of 
the Courts below and dismiss the plaint- 


'if's suit for pre-emption, - 


Having regard to all the circumstances 
of the case I would leave the parties to 
bear their own costs throughout. . : 

Agha Haidar, J.—I agree, ` 

4. N.A. Appeal accepted, 


BOMBAY HIGH COURT: 
ORIGINAL CiviL JURISDICTION APPEAL. NO. 51 
oF 1926. < : : 
Suit No. 935 or 1924. :. " 
, December 2, 1926. : 
Present:—Sir Amberson Marten, Krt., Chief 
. Justice and Mr. Justice Blackwell. . 
Tue SHERIFF or BOMBAY- APPELLANT. 
Coo 0 weT8us- d i 
HAKMAJI MOTAJI & CO—Rusponpents.. 

Civil Procedure Code (Act V.of 1908), ss. 79 to 82, 
O..XXVII—Sheriff of Bombay, whether corporation 
sole—Negligence of Bailiff—Suit against Sheriff— 
Frame of suit—Liability of Sheriff Government 
Officers, liability of, for acts of subordinates—Suit 
against officers, proper frame of—Practice—Technieal 
rules not to be disregarded—Insisting on particular form 
of, suit—Amendment at.late stage, whether can be allow- 
ed. 

The Sheriff of Bombay is not a corporation sole and 
suits against him for acts and defaults of his Bailiff 
should be brought against ‘him’ peréonally and not 
against the ‘Sheriff of Bombay’ as such. [p. 688, col, 
1 ed 


"The head of a Government Department is not liable 
for wrongful „acts of officials in the Department, 


~ unless it can be shown that the act complained of was 


substantially -the act of .the head of 
himself. [p. 689, col. 1.1 
Releigh v. Goschen (4), Roper v. Works and Publie . 


the Department 


Buildings Commissioners (5) and Bainbridge v. Posts . 


master-Genéral (6), followed. 

‘A rule of practice, however technical it may appear,. 
is almost always based on legal principles, and ita 
neglect may easily lead.to a disregard of the principle 
involved. * {p.'689,-col. 2.1 : z 

- Where ‘a plaintiff has deliberately taken and 
insisted on -a particular form of action, he should pot 
be allowed to convert his action into a different ong 
at a late stage. [p. 690, col. 1.] 

Per Blackwell, J.—There is nothing in any of the 
sections, from 79 to 82 of the Code or in O. XXVII 
which contemplates a suit being brought, against thg 


——— ae 


flow: 4 
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ofice as distinguished from . the individual for the 
time being holding the office. [p. 691, col. 1] 

. Mr. Kanga, Advocate General, ior -the 
Appellant. i 3 

- Mr. Bhagwati, for the Respondents. 


P JUDGMENT. 

‘Marten, C. J.—This case illustrates 
the fact that it is usually much easier 
to make mistakes than to remedy them. 

- On November 29, 1923, the Bailiffs of the 
then Sheriff of Bombay, . Sir Temulji 
Nariman, had in their custody a judgment- 
- debtor named Bhavani Govind. That 
judgment-debtor escaped from their cus- 
tody. The plaintiffs thereupon gave notice 
to the Sheriff.of Bombay, claiming dam- 
ages, for the escape of the prisoner. Sub- 
. sequently, on December 13, 1923, they 
gave formal notice of the suit, and followed 
this up on March 14, 1924, by bringing 


"d the’ present suit against “the Sheriff of 


Bombay" as defendant. | . 

_Atthe date of the suit Mr. Ishwardas 
Lakhmidas | was the Sheriff of Bombay. 
The formal appearance for the defendant 
was entered by the Government Solicitor 
“for the Sheriff of Bombay.” The written 
statement was put in on July 22, 1924, and 
signed, “Ishwardas Lakhmidas, Sheriff ‘of 
Bombay.” : M 
. It was: amended on March 3, 1926, pur- 
suant toan order of February 23, 1926. That 
amendment is only declared by the Deputy 
Sheriff, At the date of that amendment Sir 
-Fazalbhoy.Currimbhoy was the Sheriff of 
Bombay. -> 1 
" The hearing of the case took place from 
February 28 to March 4,1926. Judgment 
was given on March 29 in favour of the 
' plaintiffs for Rs, 2,400 and coste. In April, 
1926 Sir Fazalbhoy Currimbhoy resigned, 
and the present Bherift Mr. Barodawalla was 
appointed Sheriff of Bombay. The formal 
decree was sealed on June 3, 1926, and 
-directed "the defendant" to pay the above 
- gum. “The memorandum of appeal dated 
. May 28, was expressed to be given by 
the defendant. At that date the Sheriff, as 
Ihave already said, was Mr. Barodawalla. 
"The plaintiffs’ cross objections are undated 
‘put refer to “ the appellant and defendant.” 
: The main defence raised in the suit by 
‘thee Sheriff of Bombay was that there was no 
‘negligence on the part of his Bailiff, and 
-alternatively, if there was any negligence, 
‘the Sheriff was not. responsible. On the 
“point of negligence, the Sheriff failed. The 
Bailiff was held to be negligent and the 
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Sheriff to be responsible for his action, and 
accordingly, on this point, the plaintiffs 


: gueceeded. Before. us, the issue of neg- 


ligence by the Bailiff is not contested. Ac- 
cordingly, the learned Judge's judgment ` 
in that respect stands. . 

The main point before us is whether ‘a 
suit lies in this form against “the Sheriff 
of Bombay." As I have already pointed 
out, the Sheriff has changed three or four 
times during the material dates in this 
litigation, and consequently some absurd 
results may arise. Curiously enough, ob- 
jection does not seem to have been taken in 
the first instance to the framing of the suit. 
It was not till the amended written state- 


. ment was put in on March 3, 1926, that it was 


pleaded that this suit was not maintainable 
against the defendant asin any event the 
acts complained of in the plaint werealleged 
to have been committed by the Bailiff at a 
time when the defendant was not the Sheriff 
of Bombay. 
Unfortunately, the-issues raised are not 


` particularly clear on this point. There is nota 


preliminary issue, for instance, as to whether 
the suit as'fràmed can lie against the Sheriff 
of Bombay. But one may point to issues 
Nos. 3 and 12; and, in any event, we accept 
the statement of the Advocate-General that 
he drew the learned Judge's attention to 


` this point at the outset, and asked for a 


preliminary issue to be framed, and the 
learned Judge replied that he would not 
hear the case piecemeal, but would deal with 
the case as a whole. And in fact he dealt 
with the pointin his judgment. 
- The plaintiff justifies the plaint on two. 
grounds. ‘Ho contends, first, that the Sheriff 
of Bombay is acorporation sole, and, alter- 
natively, that the Sheriff is a public officer, 
and, therefore the suit can lie against 
him in his official capacity. The learned 
Judge decided against the plaintiff on the 
first point, but in his favouron the-second, 
Now the Sheriff of Bombay is appointed 


under the Supreme Court Oharter of 1823, 


the powers of which are retained by sub- 
sequent legislation to whichit is unnecessaly 
to refer. If one looks at cl. 15 (counting 
from the operative part and neglecting 
the recitals) it will be found that 
the Governor and Council of Bombay ae 
empowered yearly to appoint a Sheriff for 
the ensuing year to be computed from 
December 20. Clause 16 provides :— 
“That the said Sheriff and his successors 
shall, by themselves or their sufficient 


i 
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deputies, to be by them appointed and 


duly authorized, under their respective- 


hands and seals, and for whom heand they 
Shall. be responsible during his or their 
continuance in such office, execute, and the 
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said Sheriff and his said deputies are hereby 


authorized to execute all the writs, sum- 
monses, rules, orders, warrants, commands 
and process of the said Supreme Court of 
Judicature at Bombay, and make return of 
the same, together with the manner of the ex- 
cution thereof to thesaid Supreme Court of 
-Judicature at Bombay, and to receive and 
‘detain in prison all such persons as shall be 


committed to the custody of such Sheriff by 


the -said Supreme Court of Judieature at 
Bombay." . 5e d 

"Then in cl. 18 there is a provision as 
to the limits beyond which the Sheriff is not 
‘bound to go aud for the grant of a special 
warrant in that event, 
of that clause it is provided that “in that 
case,...the said Sheriff, his executors’ or 
administrators, shall not be responsible or 
liable for any aot to be done in, or in any 
wise respecting the execution of such 
process, under and by virtue of such 
special warrant." .. g : 

"Now the reference to “executors or 
administrators" in cl. 18 to my mind 
clearly contemplates that the Sheriff is nota 
corporation sole, for otherwise there ‘could 
bé no question of executors or adminis- 
.trators of anyone particular Sheriff being 
liable, And ifthere be still any doubt on 
ihe point,- I think cl 16 makes the 
matter perfectly clear, for it provides that 


each Sheriff is responsible for his own acts. 


during the.continuance of his own office. 
If, however, the- contention of the plaintiffs 
‘wags to prevail it would involve this that 
any particular Sheriff in any particular 
year might be made liable forthe defaults 
of his. predecessors. Yor instance, in this 
very case, Mr. ‘Barodawalla, the Sheriff of 
1926, is being asked to be responsible for 
& decree passed against his immediate 
predecessor Sir Fazalbhoy Ourrimbhoy, 
in a suit filed during the period of office 


And towards the end. 


of Mr. Ishwardas Lukhmidas, for an offence . 


committed during the term of office of Mr. 
Ishwards' predecessor, namely, Sir Temulji 
Nariman. $ 

We have been referred to the definition 
of corporation sole” in Halsbury's Laws of 
England and elsewhere, but we are 
satisfied that . the learned Judge was 
‘gorrect in holding that the Sheriff of 


i z - 
meme ma” ` posl 


ez 

Bombay is not a corporation sole within 
the ordinary meaning of that expres- 
sion, any more than a Sheriff is in Eag- 
land. Speaking generally, English corpora- 
tions sole are mainly ecclesiastical author- 
ities, and itis clear that in England the 
Sheriffs are not corporations sole. As regards 
India it is clear-that the Sheriff's office and 


duties. have been borrowed from- England, . 


and in no way represent any local: law or 

practice in India. : 
Then passing to thesecond point, it may 

well be that the Sheriff of Bombay is & 


"publie officer" within the meaning of s. 2. 


(17) (d) of the Civil Procedure Code as an 
“officer ofa Court of Justice whose. duty 


it is, as such officer, (inter alia) to execute 


any judicial process,” and (e) as being a 
"person who holds any -office by virtue of 
which he'is empowered to place or keep any 
person in confinement,’ 


It may also be, and indeed it is conced- ` 


ed, that in his official capacity, ss. 79 to 
82 of the same Code would apply. These 
sections relate to “suits by or against the 
Government or public officers in their 


official capacity.” . Section 79 provides that. 


“Suits by or against the Government shall 
be instituted by or against the Secretary of 
State for India in Oouneil" 


against the Secretary of State for India in 
Council or against a public officer except 
after a particular notice. Then s. 81 pro- 
vides that .in a suit instituted against 
a public officer the defendant shall not 
be liable 'to. arrest, 
that: . - : 

“(1) Where the decree is against the 
Secretary of State for India in Council or 
against a public officer in respect of any. 


such act as aforesaid, a time shall be. 
specified in the decree within which it. 


shall be satisfied; and, if the decree is 
not satisfied within the time so specified: the 
Court 
of the Local Government. 


"(2) Executioz,shall not be issued on any 


such decree unless it remains unsatisfied for 


the period of three months computed" from 


the’ date of such report.” 
An omission here is thatthoughthe decree 


directs that the defendant should pay to 


the plaintiffs the sum of Rs, 2400 And 
costs, no time for payment is specified in 
the decree, as it ought to have been, 
under s. 82. That, however, is a bye 
point, UTER PM 


^ 


Seetion 80' 
provides. that no suit should be ‘instituted. 


Bection 82 provides. 


shall report the case for the orders. 


Y 
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To my mind, the plaintiffs’ main argu- 
ment rests on this fallacy that because you 
can bring a suit against a publie officer in 
respect of acts done by him in his official 
capacity, it follows that you can sue that 
officer, by his official name, as for instance, 


the Sheriff of Bombay, just asifhe was a: 


corporation s le. : 


In dealing with this case I prefer to, 


eonfiuà my observations to the Sheriff of 
Bombay. This is a suit on the Original 
Side, and I am not concerned with euits 
in Mofussil Courts rightly or wrongly 


brought against various Oollectors in various . 


districts. 
any rate, 
against Government should be brought 


But.insome of these cases, at 


against theSecretary of State for India in. 


Council. 

So faras English Law is concerned, it 
js-clear to my mind that the Sheriff is per- 
sonally liable for the -actions and defaults 
of his Bailiffs and servants, and, moreover, 
that anybody complaining of his default 


should sue him personally and not by the 


‘name of his office. It is an office of great 
antiquity and importance (See Halsbury's 
“Laws of England," Vol. XXV, page 792), 
and in modern days is regulated by the 
Sheriffs Act, 1837.. 

‘On looking at Bullen and Leake's Pre- 
cedents of Pleadings (8th Edition), page 490 
note (g), it will be seen that the cause of 
action for any such default is against the 
Sheriff personally. And on looking at the 
cases cited, it will be found that in 
every case but one, the name of the de- 
fendant is given. ` ; 

So, too, I may refer to Halsbury's Laws of 
England, Vol. XXV, where at pages 820 and 
826 the liability of the Sheriffforthe escape of 
a prisoner, and forthe fraud or other wrong- 
ful acts of his Bailiff is dealt. with. In the 
eases there cited, the name of the defend- 
ant is also given. Thus, as my brother 
Blackwell has pointed out, in Benton v. 
Sutton (1) which was an action against the 
Sheriff for allowing his prisoner to escape, 
there the description given ie: “Debt 
against the defendant as Sheriff of Surry, 
for an escape of a prisoner in execution.” 


Mr. Bhagwati has said all that could: 


fairly be urged on behalfof his clients the 
respondents, and he very strongly relied 


on certain cases which would at first sight. - 


appear as if in England the Sheriff can be 
1) (1797) 1 B. & P. 24; 126 E, R. 757, 
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sued assuch. He referred us to the case `- 


of Marylebone Vestry v. Sheriff of London - 
(2). Therefrom the short title the suit is ' 
described, no doubt, as against the Sheriff ; 


.of London. Butif the facts at pages lll - 
- and 112 in (1200) 1 Q. B. are looked at, it will 


be seen that the plaintiffs’ claim was in res- , 
pect of rates due to the plaintiffs from one 
T; M. Bush, whose goods had been taken in 


execution “by the defendant as Sheriff of 


London." Andat pagell? it is stated that: 
“At that date, the defendant as Sheriff of 
London was in possession of the goods...”I . 
have therefore,no doubt that the description : 
“Sheriff of London” is merely acompendious - 
one by the law reporter, and that in fact 
the suis was against the Sheriff personally. . 

In Bullen and Leake’s Precedents of 
Pleadings, 8th Edition, page 490, para. 1 
runs: “Ihe defendant is and atall times ` 
hereinafter mentioned was Sheriff of the 
County of .." And then, in the 
notes, as I have already pointed out, the 
name of the defendant Sheriff is given in 
all the cases, except one case of Townend v.. 
Sheriff of Yorkshire (3) which would appear 
to have been a case of taxation of .costs. 
And here again it may well be that the: 
description ofthe defendant in the report 
is not a full one, and that production of- 
the record would show that in fact the, 
Sheriff was sued personally. : 

In the view then which I take, this action. 
against the Sheriff of Bombay does not 
lie, and ifa proper application had been ` 
made, the plaint should have been returned 
to the plaintiffs for the requisite amend- 
ment. 1 4 

“But I should here deal shortly with one 
further point and it arises in this way. 
The Advoeate-General was content to 
accept the English Law relating to Sherifis 
as applicable to the Sheriff of Bombay- 
“down to the date of the Government Re-. 
solution No. 4164 of 1897, dated June l, 
1897. But he contended that if that re- 
solution effected a change in the status of 
the Sheriffs, so that they became as it were 
officers in à Goverument Department, then 
certain principles oflaw would apply, which 
would prevent any particular Government 
Officer from beingsued for the acts of his 
gubordinates, unless he has in effect made, 
those acts his own. 

(2) (1900) 1 Q. B. 111; 69 L. J. Q. B. 69; 16 T. L. R. 
50 on appeal (1900) 2 Q. B. 591; 69 L. J. Q. B. 848; 
O43} (i800) 24. a D. GI, 39 L. J Q. B, 156; 62 L 
US 38 W. R. 381; 54 J. P. 598, RANGE cho 
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Now, whether any Government Resolution 
eould really vary the terms of the Letters 
Patent is, to say the least of it, open 
to question. "The Letters Patent may 
be- varied by legislation or by further 
Letters Patent issued by His Majesty, but, 
in general,itis not open for the Letters 
Patent to be ‘varied by mere resolutions 
either of the Government of Bombay or 
the Government of India. Be that asit 
may, it appears to me that this resolution 
did not have that effect. All that it really 
purported to do wasthat the fees formerly 
payable to.and retained by the Sheriff 
of Bombay were now to be paid by him to 
Government. . 

If, however, contrary to the view which 
I take, this resolution did effect a change 
in the legal status, of the Sheriff and 
his office, then, it would seem that the 
principles referred toin Releigh v. Goschen 
(4) and Roper-v.. Works and Public Build- 
ings Commissioners (5) would apply. In 
the former case, decided by -Mr. Justice 
Romer, the head-note in part is: 

““The head of à Government Department 
is not liable for wrongful acts of officials 
in the Department, unless it can be shown 


that the act complained of was substantially . 


ha act of the. head ofthe Department him- 
self,” A 
That particular case was a suit against 
the Lords Commissioners of the Ad- 
miralty. ; 
So, too, in Bainbridge v. Postmaster- 
General (6) it was held that the Postmaster- 
General was not liable in his official 
capacity, as head ofthe Telegraph Depart- 
ment of the Post Office, for, wrongful acts 
done by his subordinates in carrying on the 
business of the Department. ; 


If, therefore, contrary tomy view,it can 
be maintained that ol. 16 of the Charter 
of 1823 no longer applies, then, it seems 
to me that in the present case the Sheriff 
of Bombay could not be sued in his official 
eapacity forthe acts of his Bailiffs, inas- 
much as the acts -complained of were 


not substantially the acts of the Sheriff’ 


himself. : - 
Thereis a further case to which I may 


(4) (1898) 1 Oh. 73; 67 L, J. Ch. 59; 77 E. T. 429; 14 
T. LR. 36; 46 W. R. 90 


(8) (1915) 1 K. B. 45; 84 L, J. K. B. 219; 111 E. T. 
30 


(6) (1906) 1 K. B. 178; 75 L.J. K. B. 366; 54 W.R, 
921; 94 L, T. 120; 22 T, L, R. 70 


44 


SHÉ«iPP of BoMBAY v, HAMAS MOTI & co. 


———— 


689 


refer, viz.,-Brasyer v. Maclean (T). That 
wasa case against the Sheriif of the 
Colony of New South Wales. It was held 
that the Sheriff of the Colony was liable, 
without proof of malice or want of probable 
cause, in an action for a false return of 
rescue made by him upona writ of capias ad 
respondendum, for the damage which resulted 
to the plaintiff therefrom, It will be notic- 
ed that in that case the -Sherif was 
suedin his own name, and not by his 
offieial title. 

And Imay here point out that the dis- 
tinction between the two forms of action is 
not merely a technical one. The Sheriff 
of Bombay is an officer whose office runs 
for a period of one year. And henceit is 
only rightand fair that he should only 
be liable for any wrongs committed during 
his period of office. Oa what principle then’ 
can he be sued for -the acts or defaults of 
his predecessors? Accordingly, this appa- 
rent technicality involves questions of 
principle and of common justice. In this 
connection I may quote what Lord Parker 
said in London’ Association for Protection of 
Trade v. Greenlands Ltd. (8), (page 38*);— ` 

“Tn some cases, no doubt, a waiverof techni- : 
cal points may be conducive to substantial 
justice being done between the parties. 
in others, again, it may be dangerous if 
only because the dividing line between 
technicality and substance is not always 
clearly defined. A rule of practice, however 
technical iv may appear, is almost always 
based on legal principle, and its neglect 
may easily lead to a disregard of the princi- 
ple involved. - ; eco 


The learned trial Judge seems. to have 
thought that provided he passed a deeree 
against the Sheriff of Bombay, Government 
would pay whatever the amount of the 
deeree might be, because they take the 
emolumenis of his office. This may bea 
fair argument for the Sheriff to use against 
Government. But sitting as a Court ot Law 
I do not think we can assume it would 
succeed. Nor do I think that it makes any 
ditlerencein law. The decree here is in fact , 
against the Sheriff of Bombay ordering him 
to pay a certain.sum to the plaintifis. And 
I think that Mr. Barodawalla is entitled to. 
object to that liability being foisted on him, 


(T -(1875) 6 P. C. 398; 44 L.J. P. O. 79; 331. T. L 
(8), (1916) 2 A. O. 15; 85 L. J. K.B. 698; 114 L, T, 


434; 32 T. L. R. 281 
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whether or no he might eventually induce 
=. Government to relieve him of that burden. 
Thethird point urged by Mr. Bhagwati was 
that supposing the suit was wrongly fram- 
ed, yet, one must treat itas brought against 
the Sheriff of Bombay in 1924 or the 
Sheriff of Bombay in 1923 when the wrong- 
ful act was committed. Accordingly, that 
plaintifis ought to be allowed to begin 
‘de novo after making the necessary amend- 
: ments in the plaint, so as to-sue personally 
Mr. Ishwardas Lukhmidas, or Sir Temulji 
Nariman. The answer to that is this. The 
plaintifs have chosen to sue the entity, 
whom they call, the Sheriff of Bombay. 
They insisted that he was a corporation 
sole despite the amended written statement. 
They have got judgment in that form and 
they have tried to make the Sheriff of 
Bombay for the time being pay the amount 
of that decree. Moreover, they have actual- 
ly filed their cross-objections against the 
award of the lower Court, and have claimed 
increased damages. The plaintiffs having 
deliberately taken and insisted on that form 
-of action l think it would be wrong under 
all the circumstances of the case to con- 
vert their present action into a different 
-one at this late stage. Ifany new suit is 
open to them, let them bring it. lt may 
be, that such a suit is now barred, by 
limitation, butthat is no suffieient reason 
“forthe present application. I would accord- 
ingly reject that application for amend- 
ment. : 
It follows, from what I have already said, 
` thatthe appeal must be allowed and that 
the eross-objections must be dismissed. 

As regards costs, the points in favour 
of the plaintiffs are that the main portion 
of the written statement and the greater 
portion of the five days trial were taken up 
by the issuesof fact as to negligence, On 
these issues, the defendant failed. More- 
over, until ihe amended written statement 
was put in, the defendant never clearly 
brought to the notice of the plaintiffs that 
the suit would not lie, On the other hand, 


asthe learned trial Judge overruled the - 


contemion.of the defendant as to the frame 
‘of the-action, and, morever, has passed a 
decree against the Sheriff of Bombay based 
` on the fnding that the Sheriff of Bombay 
for ethe time being is liable under. that 
decree, I think the Sheriff for the time 
being must beallowedtoccmeto this Appeal 
Court and .appeal against that decree. 
Accordingly, I think the present Sheriff, 
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Mr. Barodawalla, has a locus standi before 
us and none-the-less so, because we are 
informed by Counsel that the plaintiffs 
have been sending Solicitors’ letters to him 
demanding payment of the moneys awarded 
by the decreein the Court below. 1t, there- 
fore, seems to me that as regards the costs 
of the appeal, we should direct the plaintiffs 
to pay to-Mr. Barodawalla, Mr. Barodawalla's 
costs of this appeal. 

Then, asregards the costs of thesuit it 
seems to me that to a certain extent, the 
same line of argument prevails. The Sheriff 
of Bombay for the time being wasin one 
sense entitled to appear because the plaint- 
iffs were endeavouring to make the Sheriff 
for the time being liable for the claim in 
the suit. I think, therefore, that the plaint- 
iffs ought to pay to Mr. Barodawalla the 
costs incurred by the defendant, the Sheriff 
of Bombay, in defending this suit in 
the lower Court, with this exception, 
viz, that I wouldrecognize the extra time 
and expense involved on the issues of fact 
on which the hearing was eventually render- . 
ed unnecessary, Accordingly, as regards 
the issues as to negligence, I would direct 
the Sheriff to bear his own costs. These 
issues are in effect Nos. 1,2, 4,5, 6, 7,8 
and 9. 

In the view which we take of this case, 
it has become unnecessary to determine 
the question of the quantum of damages. 
Both parties appealed on this question, but 
it is unnecessary for us to go into it having 
regard tothe view we take on the other 
point in the case. id 

Blackwell, J.—1 desire toadd a word 
only on one part ofthis case, namely, upon 
the second contention that was raised by 
Counsel for the respondents. That conten- 
tention wes to this effect, that the Sheriff 
was a publie officer within the meaning of s. 
2, sub-s, (17) (d), of;the Civil Procedure Code, 
and that the Sheriff being à publie officer, 
that fact would enable the plaintiffs to file 
a suit against him in his official capacity, 
and that, therefore, the suit as filed was in 
proper form. Now it is quite truethat ss, 79 
to 82 of the Civil Procedure Code contemp- 
late suits by or against Government or pub- 
lie officers in their official capacity, and the 
learned Counselfor the respondents referred 
toO, XXVII, in the First Schedule to the 
Code and in particular to r. 7 of that Order, 
which is to the eflect that— 

“Where the defendant is a publie officer 
end, on receiving the summons, considers it 


2 
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proper to make areference to the Govern- 
‘ment before answering the plaint, he may 
apply to the Court to grant such extension 
of the time fixed in the summons- 88 may 
be necessary to enable him to make such 
reference and to receive orders thereon 
through the proper channel.” _ f 

The learned Counsel for the respondents 
argued from that thatit was clear that the 
Code contemplated a suit against a public 
officer in the name of the office which he 
held, Now, there, with all respect, I think 
ihe contentionis ill-founded, It seems to 
me that thereis nothing in any ofthe sec- 
tions, from 79 -to 82 of the Code or in 
O. XXVII, which contemplates a suit being 
brought, if I may say so, against the office 
as distinguished from the individual for 
the time being holding the office, and in 
my judgment, all that ss. 79 to 82 and 
O. XXVil contemplate is this, that if an 
individual holding an office has an action 
brought against him. in respect of an act 
purporting to be done by him in his official 
capacity, then he shall have aa op portunity 
of bringing the matter to the notice of the 
Government so as to enable the Government 
to defend, if the Government chooses to 
undertake his defence. But neither the 
sections nor the order, in my judgment, 
give any warrant for the contention that 
the action can be brought in any other way 
except against the individual as an indi- 
vidual. 

I entirely agree with the remarks that 
have fallen from the learned Chief Justice 
in regard to the other coatentions, and I do 
not think I could usefully add anything to 

. those remarks, | i-es 

I, therefore, agree that the appeal ought 

to be allowed and the decree set side, and I 


concur in the order that the learned. Ohief . 


Justice has directed in regard to the pay- 
ment of the costs. 

Marten, G. J.—The formal 
this Court will be :— 

Per Curiam,—Appeal allowed, decree 
discharged. Plaintiffs to pay Mr. Baroda- 
walla'scosts of the appeal and also the costs 
of the suit in the Court -below incurred by 
the Sheriff of Bombay for the time being, 
except the costs of issues Nos. 1, 2, 4, 5, 6, 7, 
8 and 9, the costs of which last mentioned 
issues, the Sheriff of Bombay for the time 
being should bear. Oross-objections dis- 
missed with costa to be paid by the plaintiffs 
to Mr. Barodawalla. 

A N, 4, 


order of 


Appeal allowed, 
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. RANGOON HIGH COURT. 
Civin Revistox No. 231 oF 1826. 
^ Mareh 22, 1927. 
Present:—Mr, Justice Das. 
. P. O, DAS--APPLIOANT . 


Ü versus i 

M. C. HARIKRISHNA BROTHERS— 

. RESPONDENT. 
` Rangoon Rent Act (II of 1980), 8. 9—Suit 
under s. 9 for refund of salami paid, maintain- 
ability of. 

A tenant who has paid a salami to the landlord 
which is recoverable under the provisions of sub- 
5. (2) of s. 9 of the Rangoon Rent Act is not bound 
to recover it by deducting it from the rent or by in- 
stituting a suit under the Common Law but can 
recover the same by instituting a suit, under the 
spscial procedure provided by s. 9 of the Act. 

Mr. F. S. Doctor, for tbe Applicant. 

. Mr. Shanmugam, for the Respondent. 

.JUDGMENT,—in this case the re- 
spondent paid a sum of Rs. 800 to the 

atitioner by way of salami to get posses- 
sion of a premises. The respondent filed 
suit for the recovery of this money 
under s. 9 of the Rangoon Rent Act. 
The respondent's cass was that under 
s. 9, it is unlawful for the petitioner to 
take the salami, and that the amount is 
recoverable under sub-s, (2) of s. 9 of the 
Rangoon Rent Act. 

It is argued before me that 8. 9 does not 
give a tenant an absolute right to recover 
the money paid as salami but simply allows 
him to deduct it from the rent and that if 
he does not do so he is relegated to his 
right under the Common Law to recover 
his money. But I am not impressed by 
this argument. The section itself makes 
it clear that the amount shall be recover- 
able and that being so the tenant is entitled 
to recover the money by any methods he 
might choose to adopt. If he does not 
deduct it from the rent he is entitled to 
recover it otherwise. : 

That being so, the application is dismiss- 
ed with costs: Š 


ANA Application dismissed, 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JUKISDICTION APPEAL No. 13 
, oF 1925. 
Sum No. 3937 or-1923, 
March 8, 1927. 

Present:—Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Blackwell. 
LADKAVAHOO— APPLICANT 
VETSUS 

OHARANDAS CHATURBHUJ , 
AND CTHERS—OPPCNENTS. 

Administration suit—Provision for annuity-- De- 
ficiency in income—Jurisdiction of Court to make 
supplementary order for sale of corpus year Ly year 
—-Application, whether can be made to Appellate Court 
—Annuitants, general rights of. 

In the case of an ordinary administration suit, it is 
wrong to come to the Appellate Court merely because 
‘at some phase of the case the matter has been before 
the Appellate Court. Once the matter has been decided 
by the Appellate Court, then all future applications 
with regard to the administration of the estate should 
come before the Judge of first instance in the 
ordinary way. [p. 692, col. 2.] : . 

But where there is a deficiency in the order of 
the Appellate Court an application may be made to 
the Appellate Court to remedy the defect and the 
Appellate Court may make a supplementary order. [p. 
623, col. 2.] . 

Where an annuity is charged on the resicuary 


estate, the Court has jurisdiction to set apart a fund ` 


io answer the annuity, and thereupon to release the 
rest of the property and to hand it over to the 
legatees or next-of-kin. At the same time, if there is 
any deficiency in the fund, the annuitant is entitled 
to resort tothe corpus, at any rate where he has a 
charge on the corpus. . [p. 693, col. 1.] 

He has also the right to follow the residuary 
estate into the hands of the residuary legatees and 
can also prevent distribution before the Court sets 
apart a proper fund to answer the annuity. [ibid.] 


Harbin v. Masterman (1), In re Evans and Bettell's 
Contract (2), andIn re Parry,Scott v. Leak (3), followed. 

Mr. Bahadurji, for the Applicant. 5 

Mr. Kanga, Advocate-General (with him 
Messrs. Pandia and M. C. Setalvad), for the 
Opponents. 


JUDGMENT .— This application is with 
reference toa deficiency in the income of 
funds set apart to answer an annuity pay- 


able to the appellant, defendant No. 5, under ` 


an order of this Appellate Court dated Jan- 
uary 25,1926. Under the Will of her hus- 
band this lady was given inter alia by cl. 
7 an annuity of Rs. 750 a month. It was 
directed to be paid out of the residuary 
estate. A decision was given by Mr. Justice 
Kajiji which subsequently went tothe Appel- 
lates Court who reversed it and directed 
an inquiry before the -Commiesioner to as- 
certain in effect the proper sum to be set 
apart to answer the annuity, Unfortunately, 
although we have a full judgment on the 
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first hearing when the Appellate Court 
ordered a reference beforethe Commissioner, 
we have no judgment on the second occasion 
when the order in question was made. That 
order expressly provides that the lady is to 
be paid the interest on a particular sum of 
Rs. 2,29,500 as and when such interest 
should acerue due,but not exceeding à sum 
of Rs. 11,475 every year for the purposes 
mentioned in the said Commissioner’s re- 
port. Then the order went on to say that 
the Receiverappointed should continue to 
act “ until further order of this Honourable 
Court, and that any of the parties are to be 
at liberty to apply to the Court as there may 
be occasion." 


Now this maximum of Rs. 11,475 wes ap- 
proximately the yéarly amount of the an- 
nuity mentioned in cl. 7 of the Will, to- 
gether with certain other payments. But 
the order did not expressly provide as to 
what was to happen in the event of the in- 
come of the fund being insufficient to meet 
the annuity. What happened was that When 
the Commissioner made his report, and when 
the Court made its order, the selected 
Government security, namely, five per cent, 
Joan 1945, was standing at or a shade below 
par. When, however, the money came ac- 
tually tobe invested some months later by 
the Accountant-General, this loan had risen 
largely in the market. Consequently the 
securitiesactually purchased are insufficient 
by their income to meet the annuity in 
question. It appears that thelady then 
made an application tothe Chamber Judge 
for an increased sum to be brought into 
Court, but that application was refused as 
it was considered to be a matter for this 
Appellate Court. i 


Now in the above order of the Appellate 
Court, the liberty to apply was somewhat 
ambiguously worded, for it was not made 


‘clear whether an application thereunder 


was to be made to this Appellate Court or 
whether it was to be made to the trial 
Court I take it that in the case of an 
ordinary administration suit, it is wrong to 
come to the Appellate Court merely because 
at some phase ofthe case the matter has 
been before the Appellate Court, Once the 
matter has been decided by thé Appellate 
Court, then all future applications with 
regard to the administration of the estate 
should comé before the Judge of first in 
stance inthe ordinary way. ButIdo feel 
here that in one sense there isa deficiency 
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in the order of the Appellate Court in that 
it did not provideforthe invested sum not 
providing and adequate income; and con- 


. sequently that it is not unnatural to apply 


to this Court to remedy the defect. Accord- 
ingly, without in any way departing from 


what I personally consider to be the proper - 


general practice, I think that in this parti- 
cular case we may properly make a sup- 
plementary order, If the point had been 
expressly mentioned to the Appellate Court 
as to what was to happenin the event of 
the fund being insufficient to answer the 
annuity, Iam sure the Appellate Court 
would have added an appropriate provision 
to meet that contingency. Accordingly I 
think we can still do it now. 

With regard to the law on the point, it 
is clear that ina case like the present, 
where an annuity is charged on the resi- 
duary estate, the Court has jurisdiction to 
set apart a fund to answer the annuity, and 
thereupon to release the rest of the pro- 
perty and to hand it over to the legatees 
or next-of-kin, At the same time, it is 
equally clear that if there isany deficiency 
in the fund, the annuitant is entitled to 
resort to the corpus, af any rate where she 
has a charge oncorpus as here. Moreover, 
it may be that she has also the right to 
follow the residuary estate into the hands 
of the residuary legatees. She has also 
got the right to prevent distribution before 
the Court sets apart a proper fund to. 
answer the annuity. 

In Harbin v. Masterman (1), Mr. Justice 
Stirling sets out clearly in his judgment 
in the Court below what he considers to 
be the proper practice. Then, on appeal, 
Lord Justice Lindley says (page 362*):— 


“The view taken by Stirling, J., in the 
present caseisthe common sense view; 
and it is, as I have said already, supported 
by the uniform practice of the Court, which 
is tolet the residuary legatees have what 
is theirs, subject to the setting aside ofa 
sufficient sum for the payment of the 
annuities. Of course, ifin some unforeseen 
event it should become necessary for the 
annuitant to have recourse tothe capital 
so set apart, she would be entitled to do 
85." i 
Then, in In re Evans and Battell’s Con- 


(1) (1898) 1 Oh. 351; 65 L J. Oh. 195; 73 L. T. 591; 
44 W.R. 421. f 
*Pago of (1896) 1 Oh.—[Ed.] 
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tract (2), Mr. Justices Parker stated 
(page 442*):— à : : 

“Ths jurisdiction of the Court, exercised 
in In ve Parry, Scott w. Leak (3) and. 
in Harbin v., Masterman (1), is, in my 
judgment,a jurisdietion founded on ad- 
ministration only. When an annuity is 
charged on the income of residuary real 
and personal estate, and the personal estate 
is amply sufficient to provide for all the 
rights ofthe annuitants, the Court, in the 
exercise of its administration jurisdiction, 
sets aside afund and distributes the rest 
ofthe estate. But, as North, J., points out 
in In re Parry, Scott v. Leak (3) that ex- 
ercise of jurisdiction does not ralease the 
rest of the estate; and if the fund fails 
owing to unforeseen circumstances to 
answer the annuity, the annuitant may 
follow the rest of the property into the 
hands of those entitled to it, since it is 
still subject to the annuity. I am notsure 
that the jurisdiction has ever been exercis- 
ed, or could well be exercised, with regard 
tō real estate.” 

Accordingly in the present case, I think ` 
this Court may make an order supplemen- 
tary to that of January 25, 1926, and that 
it may follow substantially the form hand- 
ed up to us by Counsel which provides 
for the sale of a sufficient part of the 
‘corpus year by year to meet any deficiency 
in the income to answer that annuity. There 
is now no opposition to that order from 
any of the parties actually befora the 
Court. The Official Assignee has been given 
notice, and he has intimated that he leaves 
the matter in the -hands of the Court. The 
original application asked that a certain 
further fund should be set apart to answer 
the annuity and not for the above sale 
which was suggested by this Court: But 
having regard to the age of the annuitant 
and the sizeof the fund, I take it that 
the parties will be satisfied by the above 
provision for sale of a sufficient part of the 
corpus to meet any deficiency. - 

The costs of “all parties of the present | 
application will come outof the estates 

Order accordingly. 


A.N A. 
- (2) (1910) 2 Oh. 438; 79 L. J. Ch. 669; 103 L. T. 181; 
4 S.J. 6 


54 S. J. 680. 
(3) (1889) 42 Oh. D. 570;61 L. T.3£0; 38 W. R. 
2267 7 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREE No. 1 
oF 1925. 

November 17, 1926. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Panton. 
GOURANGA SUNDAR MITRA AND 
ANOTHER—DEFENDANTS—A PPELLANTS 

versus 3 

MOHENDRA NARAYAN MITRA AND 

OTHERS— PLAINTIFFS— RESPONDENTS, 

Hindu Law—Dayabhaga—Joint family—Tests of 
jointness—Separate living, etc.—Acquisition of pro- 
perty—Burden of proof of joint acquisition—Share in 
such acquisition—Harning member supporting poorer 
members—No presumption of joininess. 

Under the Dayabhaga there cannot be a joint 
family consisting of the father and the sons, 
inasmuch as, so long as the father is alive, he is 
the master and the sons have no concern whatever 
with the joint family property, if any property can 
be so called. [p 695, col. 1] 

The test as to whether the sons formed a normal 
joint Hindu family after the death of the father is 
whether they were joint in food, worship and estate. 
[ibid] : 

The fact that a brother was earning a considerable 
sum of money and maintaining his brothers or 
‘nephews when he was in affluent circumstance is 
absolutely irrelevant in determining the question whe- 
ther the brothers formed a joint Hindu family as it 
is generally understood, and which determines , the 
rights of the members of it. [p 696, col. 1.] 

Where property acquired by one of two Hindu 
brothers who were living separately and: earning 


separate income isclaimed to be their joint property, - 


in the absence of evidence to show that the two 
brothers were members ofa joint family, the person 
who sets up joint acquisition must prove that the 
two brothers combined their earnings for the purpose 
of acquiring the property, and the shares of the two 
brothers will be in proportion to the amount contribut- 
ed by each. |p 697, cols 1&2] 

Appeal against the decree of the Officiat- 
ing Subordinate Judge, Dinajpur, dated 
the 27th September, 1924, 

Mesars. Dwarka Nath Chakravarti, Brojo 
Lal Chakrabarty. D. N. Baghchi, Babus 
Gopendra Nath Das and Apurba Charan 
Mukherjee (for Babu Baranashibast Muker- 
jee), for the Appellants. ` 


JUDGMENT.—This is an appeal by 
the defendants Nos. 1l and 5 against the 
judgment and decree of the Subordinate 
Judge'of Dinajpur. The plaintiff sued as 
a pauper for declaration of title to and re- 
covery. of joint possession of one-fourthishare 
of the properties in the hands of defendants 
Nos * and 5. The story of the plaintiff's 
right to the property may be very shortly 
stated thus:—There was one Kali Prosad 
Mitra, the ancestor of the parties, who 
died in 1882. He had five sens. The 
eldest was Kunja Behary who died only 
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recently after the decision of the case in 
the Court below. Rash Behary, the second 
Son, was the father of the plaintiff who 
died in 1893. Jadav was the father of 
defendant No.1 who died in the year 1913. 
Trailakhya is defendant No. 4 in this suit, 
and Brojo, defendant No. 2 in the suit. 
The plaintiff's case was that Kali Prosad 
had a homestead and some land. The 
income of the property which belonged to 
Kali Prosad was insufficient to maintain 
the family. Kunja Behary, the eldest son 
of Kali Prosad, lived’ with him but Rash 
Behary came to live in Dinajpur with the 
object of getting into some sort of service. 
He managed to get employment under the 
District Magistrate and began to earn 
considerable sums of money. Rash Behary 
brought Jadav to Dinajpur. Jadav after 
having served in some capacity studied 
law and became a Pleader by passing the 
Pleadership Examination. Jadàv  conti- 
nued to practice in Dinajpur. The two 
brothers, Rash Behary and Jadav, lived 
together and they kepttheir earnings joint. 
These two brothers acquired the properties 
in question with their joint funds and 
certain other properties had been acquired 
by the profits of whose properties, some of 
which are in the hands of defendant No. 5. 
The plaintiff had an elder brother, Rajend- 
ra, who died about 1919. The plaintiff says 
that Rash Behary, his father, was entitled 
to one-half of all the properties in suit and 
he being one.of the sons of Rash Behary, is 
entilled to one-fourth share of all the pro- 
perties. Rajendra's widow has been made 
defendant No. 3 inthesuit. 'The defence of 
the defendant No. 1 was that Rash Behary 
and Jadav were never joint, that all the 
properties in suit were acquired by Jadav 
with the income which he derived in the 
practice of his profession as Pleader and 
the plaintiff cannot, therefore, claim any 
interest to any share of the property. The 
Subordinate Judge has passed & decree 
in favour of the plaintiff to the extent of 
one-sixth share of the properties claimed 
and has decreed joint possession of the un- 
divided share of all the properties along 
with defendant No. 1. 

The Subordinate Judge has come to his 
decision upon findings which. are quite 
different from the allegations inthe plaint. 


He apparently comes to the finding that 


all the five brothers were joint, in food, 
worship and estate forming a normal 
Hindu joint family; but as Kunja has been 
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satished with some of the properties of 
the joint family and ‘does not claim any 
share of the disputed properties, and as 
Trailakhya also does not claim anything, 
having his own property, the properties 
in suit must be considered to have belong- 
edto the three brothers Rash Behary, 
Jadav and Brojo. Upon that finding he 
has come to the conclusion that the plaint- 
iffis entitled to half of the third share 
which belonged to Rash Behary. 

It is regrettable that there was no ap- 
pearance on behalf of the respondent in 
this case. The learned Vakil who original- 
ly appeared in the case has no instruc- 
tion to appear at the hearing. We had, 
therefore, to hear the entire case argued 
by the learned Government Pleader who 
appeared for the appellant and we our- 
selves looked into the evidence in order 
to ascertain  whéther the decision of 
the Subordinate Judge was right or 


not. 

The first thing that would strike one in 
reading the judgment of the Subordinate 
Judgeis that he makes quite a different 
ease forthe plaintiff from what he made 
himself. The plaintiff nowhere stated, nor 
` did he suggest that all the five brothers 
formed a joint Hindu family. His case 
really amounted” to this, that the two 
brothers, Rash Behary and Jadav, combined 
their earnings in order to acquire pro- 
perties and the whole of the property in 
suit belonged to the two brothera equally. 
The Subordinate Judge seems to have 
started with an erroneous notion of what 
is a true joint Hindu family in Bengal. 
Under the Dayabhaga there cannot be 
a joint family consisting of the father 
and the sons, because so long as the father 
is alive he is the master. The sons may 
acquire separate properties of their own; 
but they have no concern whatsoever 
with -the joint family property, if any pro- 
perty can be so called, during the life- 
time ofthefather. The Subordinate Judge 
starts with the observation that, during 
the lifetime of Kali Prosad, the father 
andthe sonsformed a joint Hindu family, 
The nextthing is whetherit can be said 
thatthe five brothers after the death of 
the father formed à. normal Hindu joint 
family. The test, of course, must be whe- 
iher they were joint in food, worship and 
estate. The Subordinate Judge has found 
that the brothers were not living in the 
game mess. Kunja was living at a differ- 
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ent place. It has also been found that each 
ofthe other brothers Trailakhya and Brojo 
have their own separate properbies; and 
neither Kuuja nor Trailakhya claims any 
interest in the disputed property. Rash 
Behary had also some separate property 
of his own, as was found in the pre- 
vious suit of the plaintiff. .Brojo.also 
claims to have his own separate property. 
Brojo, however, made . a claim to a share of 
the property in suit which the Subordinate 
Judge has sustained inspite of the evi- 
dence on behalf of the plaintiff that Brojo 
had separated long ago. The Subordinate 
Judge's judgment is long and deals with 
a good deal of things irrelevant to the 
enquiry in question and it has afforded 
us very little assistance in the decision 
of the case. Some of the reasons which 
he has given for accapting the evidence 
of some witnesses cannot be accepted. ` He 
says that the evidence of the mother of 
“the plaintiff must be accepted as true, 
beeause she was known as the Uttambau, 
the good daughter-in-law, as if the name 
which was given to the lady when she 
came as a new bride when she was only 
about 11 years old would be any ground 
for deciding as to her truthfulness or 
otherwise when she was 74. -The learned 
Subordinate Judge has not, however, accept- 
ed her story asa whole, because he does 
not accept her evidence that Brojo had 
been separated from the other two brothers, 
The Subordinate Judge apparently relies 
for his findings upon the evidence of this 
lady and that.of Brojo, a3 he says, “the 
real state of things appears from the evi- 
dence on both sides, the testimony of the 
plaintiff's mother and defendant No. 2, 
Brojo, on the side of the plaintiff and 
that of Kuoja Behary and Gour Ohandra 
Roy and Panchanan Mitra and others on 
the other." Now this lady proved that 
each of the cther brothers Kunja, Traila- 
khya and Brojo had their saparate earn- 
ings, lived at different places and had 
their separate dunds. From the evidence 
which the Subordinate Judge has stated 
in great detailit appears that Rash Behary, 
when he obtained service in the office of 
the Magistrate of Dinajpur, was better off 
than any of his other brothers that he 
helped the younger brothers in their*edu- 
cation and very .likely helped Jadav 
during the period of struggle in his profes- 
sion as Pleader. Probably being connected 
with the Magistrate’s Office, he was of great 
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helpin getting business for Jadav in the 
Criminal Courts. It is common knowledge 
that if any brother of the family amongst 
the Hindus in Bengal is in a more affluent 
circumstance on account of his earnings 
than others the indigent members of the 
‘family flock to him-for the purpose of assist- 
ance and support. Does that make a joint 
Hindu family of the member who, earns 
money and the poorer members who live 
as his dependents? If that were the law 
then it would prevent a prosperous member 
of the family from being generous to the 
poorer members at the risk of being 
subjected to a claim to all the pro- 
perties that he acquires by his own 
endeavour by those dependents. There- 
fore, the fact of Rash Behary earning a 
considerable sum of money and maintaining 
his brothers or nephews when he was in 
affluent circumstance is absolutely irrele- 
vant in determining the question whether 
the brothers formed a joint Hindu family 
as it is generally understood, and which 
determines the rights of the members of 
it. But it is unnecessary to state in detail 
all the circumstances which show that there 
could not have been and there was not a 
.joint Hindu family consisting of the 
brothers. Plaintiff's case is that there was no 
nucleus of ancestral property for the acqui- 
sition of the property in dispute. Three of 
the brothers never supplied any funds nor 
did they help with their labour for its 
aequisition. 1t was not thrown into the 
common stock. How then could this be 
joint family property? The plaintiff's case 
was that the two brothers Rash Behary and 
Jadav jointly acquired the properties in 
question and that was the matter which 
was really before the Subordinate Judge 
for decision. The Subordinate Judge seems 
to have made a wrong assumption at the 
very outset. In theyear 1915 the plaintiff 
brought a suit for partition of the joint 
family properties against these very per- 
sons. That suit was dismissed by the Sub- 
ordinate Judge and it was finally dismissed 
on appeal by the High Court in the year 
1917. The present suit has been brought 
in the year 1921, The story which the 
plaintiff's mother gives in her evidence is 
quite at variance with the statement made 
in the plaint in this case or in the previous 
ease, The Subordinate Judge thinks that 
the plaintiff never asked his mother what 
the true facts as regards the condition of 
the family were, either now or previously 
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when he brought his suitin 1915. It does 
not require much conaideration to dismiss 
this suggestion on behalf of the plaintiff as 
absurd. ' The plaintiff brings two successive 
suits with regard to a share of the property 
which is valued at over Rs. 60,000 and 
it can hardly be believed that he never 
asked his mother about the facts, when she 
was the only person who could possibly 
know the facts as to what his position was. 
Add to this the fact that his elder brother 
wasalive when the previous suit was brought, 
and that elder brother certainly would 
know more about the condition of the family 
having been born in the year 1869 long 
before Rash Behary died. That gentle- 
man Rajendra never made any claim to the 
property in the hands of defendant No. 1. 
That itself is a circumstance which might 
give the Subordinate Judge reason to pause 
before coming to his conclusion that the 
plaintiff had any interest in the property as 
a member of a joint family. S 

The next question that arises is, has the 
Subordinate Judge given sufficient reasons 
for disbelieving Kunja? The statements in 
his evidence which the Subordinate Judge 
quotes at considerable length in his judg- 
ment for disbelieving tbis man really are 
of no consequence. He was an old man of 
85 when he gave his evidence, and if he 
made some wrong statements which did not 
concern the principal question in the case 
but as regards what money was paid to 
what person for the purpose of performing 
sradh of some members of the family and 
such other unimportant matters, that is no 
reason why he should be disbelieved with 
regard to the principal question, as to the 
ownership of the properties in suit. His 
evidence, as was rightly contended before 
the Subordinate Judge, was against his 
own interest. It is not stated what the 
value of his separate property is. But from 
the general trend of the evidence it is 
quite clear that even if he had to bring it 
into hotchpct and got only one fifth of that 
property and in addition one-fifth of the 
property in suit he would bea gainer. The 
Subordinate. Judge, however, says that the 
sons of Kunja are being educated by de- 
fendant No. L and that is probably the 
reason why Kunja does not claim any 
interest in the property. .But receiving 
charity from a person from whom he can 
as of right demand one-fifth of the pro- 
perty of which he is in possession cannot 
be such an inducement for giving false evi- 
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dence in order to maintain the .defendant 
No. l, in his unlawful possession of the 
whole ofthe property. Thén what is the 
explanation that Trailakhya does not claim 
.anything ? The Subordinate Judge says 
that because these two persons Kunja and 
Trailakhya did not-contribute a cowrie for 
the acquisition of the property they cannot 
claim anything.. If the Subordinate Judge 
was right in holding that it was a joint 
family of five brothers it was not necessary 
to prove that any of the brothers contribut- 
ed towards the purchase of joint family 
property. Itis only when self acquisition 
is claimed that itis necessary for theother 
members of the jointfamily to prove that 
they had also contributed to the acquisition 
of the property. It seems that the Subor- 
dinate Judge has mixed up the position as 
alleged in the plaint and the ,position of 
members of a joint Hindu family. 

The Subordinate Judge has discussed in 
his judgment the evidence of a large num- 
ber of witnesses which in his own opinion 
did not prove anything about the real state 
of things. Much of it is merely hearsay 
and matter of opinion not based on facts. 
It would have been better if all such evi- 
dence were altogether left out of considera- 
tion, e.-g., the enormous income which Rash 
Behary is alleged to have made when he was 
a clerk on Rs, 40 a month. 

The case must then be considered as to 
whether the.properties were the joint ac- 
quisition of Rash Behary and Jadav. With 
regard to this matter there is no question 
of any presumption. The evidence shows 
that Rash Behary lived in a separate house 
from Jadav, although the houses were side 
by side. There being no joint Hindu family 
in this case assuming that there was re- 
liable evidence that Rash Behary and Jadav 
combined their earnings for the parpose of 
the acquisition of the disputed properties, 
the plaintiff must show how much Rash Be- 
hary contributed for such acquisition and 
his share would be in accordance with the 
amount of' purchase-money that was found 
to be Rash Behary's. Tnere is no such 
evidence on the record, It is in evi- 
dence that only a few properties ia suit 
were acquired in the lifetime of Rash Be- 
hary. Under these circumstances the 
plaintiff's evidence does not help us in find- 
ing what share his father could have claim- 
ed in the properties which are said to have 
been acquired by the two brothers jointly. 

. The evidence does not establish joint-ac- 
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quisition. If there is any presumption, the 
presumption is in favour of the defendant 
on the evidence that allthe brothers were 
living separately, had their separat income 
and separate funds. 

The plaintiff having failed to prove*by 
any. satisfactory evidence the case that he 
madein his plaint this appeal must be 
decreed and the plaintiffs suit dismissed 
with costs in this Court and in the lower 
Couri. : 


A, N.A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Firsr Orvin APezar No. 372 or 1994, 
July 6, 1927. 
Present:—Sir Grimwood Mears, Ki, 
Chief Justice, and Mr. Justice Lindsay. 
BALMAKUND-—PLAINTIFF—A PPELLANT 


versus 

RAMENDRANATH GHOSH—Dzrenpant 

^ — RESPONDENT. 

Probate and Administration Act (V of 1881), s. 8— ` 
‘Will’, definition of—Hindu Will Signature of exe- 
cutant, whether essential—Probate, granting of. 

_In the case of a Hindu a declaration of his inten- 
tion with respect to the disposal of his property 
after his death would amount to a Will within the 
meaning of s. 3 of the Probate and Administration 
Act even though it is not signed by-him or attested 
by witnesses; and a draft Will prepared under the 
instructions of a Hindu testatorthough not signed 
by him can, therefore, bà treated asa Will so as to 
allow grant of Probate. [p. 698, col. 2.] 

First appeal from the decision of the 
District Judge, Allahabad, datad the 25th 
April, 1924. ; 
Mr. Shyam Krishna Dar, for the Appel. 
lant. 

Mr. Peary Lal Banerji, for the Respond- 
ent. 

JUDGMENT.—The question to be de- 
cided in this first appeal is whether thedocu- 
ment which was exhibited as Ex. 4 in the 
Court below, and which was propounded as 
being the list Will of Ram Rup ose, 
ought to have been admitted to probate by 
the District Judge. Ram Rup Ghose was 
once a Head Master and had been living for 
anumber of years in Allahabad after his 
retirement on pension. It is admitted ow - 
both sides that on the 2nd of February, 1920, 
Ram Rup Ghose executed a Will, which wag 
registered. At that time the members of 
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Ram Rup Ghose's family, who were alive 
and in whom he was necessarily interested, 
where his wife, his son. Ramendra Nath 
Ghose, his daugther-in-law Mirnalini Debi 
(the widow of a deceased son) and her 
three children (two sons and one daughter). 
By his registered Will, marked Ex. A, Ram 
Rup arranged for the distribution of his 
property after his death. He appointed 
four executors to his Will, and directed 
that one-half of the annual income of his 
estate should be paid to his wife and his son 
Ramendra Nath until his wife's death. 
After his wife's death one-half of the estate 
was to be made over to his son Ramendra 
Nath, subject toa deduction of Rs. 2,000 
which was to go towards the marriage ex- 


penses of the testator’s granddaughter . 


Kanak Champa Debi. 
The other halfof the income was to be 
. devoted to the maintenance of the testa- 
tors daughter-in-law Mirnalini Debi and 
her children. Provision was made for the 
education of the two grandsons and it was 
provided that when his grandsons attained 
full age half -of the estate. was to vest in 
them, subject to a charge for the mainten- 
ance of their mother Mirnalini Debi, and 
subject toa contribution of Rs. 2,000 towards 
the marriage expenses of the grand daugh- 
ter. The Will also provided that while the 
witeof the testator was alive, the family were 
to live withher. The property disposed of 
by the Will consisted of Government Pro- 
missory Notes, shares in certain companies, 
a one-third share in two housesin Mirzapur 
and certain moveable property. The docu- 
ment Ex.4, which was brought into Court 
by Babu Balmakund, one of the executors, 
purported to revoke this earlier Will. Exhibit 
4,as it stands is thedraft of a Will It is not 
pretended that the testator, the deceased 
Ram Rup Ghose, who died on the.25th of 
September, 1923, ever signed this document, 
nor again does it bear the attestation of any 
witnesses. Nevertheless it was put forward 
ag being the last Will of Ram Rup Ghose, 
the case for the applicanf being that this 
document, although informal] in the manner 
just indicated, nevertheless had been pre- 
pared at the express request of Ram Rup, 
and with an express declaration by him that 
“it aontained his last wishes regarding the 
disposal of his property. 

The document made a different distribu- 
tion of the property to that which was pro- 
vided in the registered Will of the 2nd. of 
February, 1920. The son Ramendra Nath 
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was given a one-third share in a house in 
Mirzapur and was also given certain shares 
in the Tata Iron and Steel Works of the face 
value of about Rs. 3,000. The income ofthe 
rest of the property, was to be devoted to 
the maintenance of the daughter-in law 
and grand children of the testator and the 
remaining corpus of the property was to 
vest. in the grandsons on their attaining 
majority, subject to the maintenance of 
their mother. The same provision was 
made in this Will as in the earlier Will, 
namely, that Rs. 4,000 was to be spent on the 
marriage of the testator's granddaughter. 
There was agiftoverto the KayesthajPatshala 
in certain events. Provision was also made 
by which certain ornaments, which belonged 
to the testator’s wife, were to be given to 
the grandsons, and lastly it was declared in 
el. 14 of this document that the earlier re- 
gistered Willofthe 2nd of February, 1820, 
had been cancelled. 


The grant of Probate was opposed by the 
son of the testator Ramendra Nath. It was 
not denied that the draft, Ex. 4 as brought 
into Court had been prepared underinstruc- 
tionsgiven by Ram Rup, but it was said 
that the Willof the 2nd February, 1920, had 
never been revoked, and there never had 
been any intention to revoke it. It was 
suggested that this draft Ex. 4 had been 
prepared merely forthe purpose of pacify- 
ing the daughter-in-law Mrinalini, who it 
was said, had acquired an ascendency over 
Ram Rup. It was said that the draft did not 
represent the last wishes of the testator and 
that the preparation ofthe draft Will could 
not amount toa revoction of the earlier Will. 
It was also pleaded that no execution of the 
Will had taken place, and that Ram Rup 
never. had any real intention to make a new 
Will and to revoke the earlier one. 


Under s. 3 of the Probate and Adminis- 
tration Act a Will is defined as being the 
legal decleration of the intention of the 
testator with repect to his property which 


che desires to be carried into effect after his 


death. It isnot disputed that in the case 
of a Hindu, as Ram Rup Ghose was, the 
declaration may be legal although it is not 
signed by the testator, nor attested by wit- 
nesses, and it has been held in a number 
of cases that-the draft instruction given 
by a testator toa lawyer, or a draft Will 
prepared on such instruction, can be treated 
as & Willsoasto allow grant of Probate. 
We may referin this connexion to three * 


7101 1, Q. 1927] 


cases, Aulia Bibi v. Ala-ud-din (1), Janki v. 
Kallu Mal (2) and Sarabat Amibai v. Maho- 
med Cassum Haji Jan Mahomed (3). 

Consequently, if it is found that the 
draft Ex. 4 though notsigned by the testa- 
tor and unwitnessed, does represent the 
last wishes of Ram Rup Ghose regarding 
the disposal of his property, effect must be 
given toit asa Will, and as it contains a 
clause expressly revoking the registered 
Will of the 2nd of February, 1920, the latter 
Will must in that case be deemed to. have 
been duly revoked. 

Before discussing the evidence in the 
case it should be premised that Ram Rup 
was a well educated man, who had been the 
Head Master ofa Government School and 
knew English well. There can be no 
question of his ability to understand a docu- 
ment prepared in English, One of the 
witnesses describes Ram Rup as having 
been a graduate of the Calcutta University. 

[Their Lordships then dealt with the evi- 
dence and continuedjas follows:—] 

On this evidence the learned Judge seems 
to have come to the conclusion that it was 
not possible for him to say that the document 
Ex. 4 represented thelast wishes of Ram 
Rup regarding the disposal of his property 
after his death. There was of course con- 
siderable conflict in the evidencé and the 
result of this. was to leave the Judge as he 
says convinced of nothing. He seems to 
have thought that before Ram Rup died he 
had not definitely made up his mind to 
make a fresh disposition of his property 
and to cancel his previous Will. 


It has been very strongly argued before. 


us by Mr. Dar on behalf of thc applicant for 
Probate that the circumstantial evidence in 
the case points clearly ta the conclusion that 
Ram Sarup had definitely decided to alter his 
Will and torévoke the earlier Will of 1920. 

Itis not to be denied that there were 
reasons why Ram Rup might very well wish 
to make a new Will. Ia the first place 
since he executed the earlier Will of 1920 
Ram Rup's wife had died. It was no longer 
necessary, therefore, to make provision for 
her. Another fact was that his son Ramen- 
dra Nath was able to earn his own living. 
We have álso every reason to suppose that 
Ram Rup was most anxious to provide as 
well as he could, for his grand children. It 
was for them that provision was being 

(1) 28 A. 718; 3 A. L, J. 519; A. W. N. (1908) 210. 

(2) 2 Ind, Cas. 213; 31 A. 236; 6 A. L. J. 171. 

(3) 49 Ind. Cas, 637; 43 D. 611; 21 Bom. L. R. 49, 
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made in the Willand not for the mother 
Mrinalini. There is also the fact that 
Ramendra Nath himself admits that 
there were quarrels between him and the 
sister-in-law,quarrels which might very well 
have led Ram Rup to suppose that after 
his death Ramendra Nath would not be well: 
disposed towards his brother's widow. : 

A good deal has been said about the 
conduct of. Ram Rup himself, and in 
particular as to the inference which might 
be drawn from the fact that Ram Rup had ' 
neversigned this draft document Ex. 4. There 
can be no doubt that he had read the draft, 
thathe understoodit and had made correc- 
tions in it,and ao far as we are able to under- 
stand Ram Rup was quite in earnest about 
the preparation of this deed. It is diffieult to 
suppose that he was taking all these pains 
if he did not seriously intend to make a 
new Will, 

As regards the fact that Ram Rup did not 
sign the Wiil,:it isto be remembered that 
early in September he had handed 
over the draft ot the new Will to his Vakil, 
Newal Kishore, and asked him to make 
arrangements for the deposit of the docu- 
ment with the District Registrar. There 
can, we think, be no doubt that Ram Rup 
fully trusted Newal Kishore in this matter 
and left it to him to do all that was necessary 
in order to get the Will deposited in Court. 
From early in: September Newal Kishore 
was in póssession of Ex. 4 and also two fair 
copies of the same, andit seems to us most 
likely that Ram Rup believed that all 
steps would be' taken in order to carry out 
his wishes. Before, however, any deposit 
was made Ram Rup died. .We do not think 
that it ought to be concluded from this 
conduct of Ram Rup that he was wavering 
or uncertain in his intentions. That con- 
clusion might have been possible if it 
turned out that the draft document had 
been in his possession right up to the time 
of his death, but the explanation is that it 
was not in his possession and it was in the 
possession of the Vakil, Newal Kishore. It 
was most reprehensible on the part of 
Newal Kishore not to take immediate steps 
for the deposit of this document, and the 
excuse he has given, namely, that the Judge 
was busy in dealing with the Karariecase 
was no excuse atall. Had an application 
been made to the District Judge for the 
deposit of this Will, he would have been 
bound to enteriain it at once, whether he 
was trying the Karari case or not. In short 
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it is not possible to infer from the negligence 
of the Vakil that Ram Rup, who was the 
author of this document, was in any way 
in an uncertain state of mind; and to hold 
that for this reason: effect should not be 
givet to his wishes as contained in this 
document Ex. 4. f 

For these reasons we have cometo the 
conclusion that the Judge ought to have 
pronounced in favour of the document Ex. 4 
and to have granted Probate of it as being 
the last Will of Ram Rup Ghose. 

This case has, weadmit, been a difficult one, 
and whenit was firstopened, it appeared to 
us that the appeal stood very little chance 
of success. We have, however, to acknow- 
ledge the very able argument of Mr. Dar, 
who has removed all doubts, which we 
might have been disposed to entertain in 
this matter, and has convinced us that the 


document Ex. 4 is a genuine document and: 


was intended by the deceased Ram Rup to 
take effect as his last Will. 

We, therefore, allow this appeal, set aside 
the order of the District Judge and grant 
the application for Probate of the document 
Ex. 4. The vapplicant is entitled to the 


` costs both in this Court and in the Court 


below. In this Court-fees will be allowed on 
the higher sale. 
ALN, A. Appeal allowed, 


LAHORE HIGH COURT. 
. Seconp Crvit APPBaL No. 2187 or 1923. 
June 27, 1927; 
Present:—Mr. Justice Tek Chand and 
i Mr. Justice Agha Haidar 
MUHAMMAD ISMAIL KHAN— PLAINTIFF 
— APPELLANT 
versus 
SAID-UD-DIN KHAN-—DRFENDANT 
— RESPONDENT. 

Contract Act (IX of 1872), s. 48—Contract on behalf 
of partnership—Suit against some partners alone, com- 
petency of —Civil Procedure Code (Act V of 1908), 0. 
VI, v. 17—Amendment of plaint—Rules of procedure, 
object of. 

In a suit upon a contract made by a partner on 
behalf, of the partnership the promisee can compel 
allor gny one of such partners to perform the whole 
of the promise, and non-joiner of a co-promisor is no 
ground of defence to sucha suit. [p. 702, col. 1.] 

Oourts have full power of amendment and 
though such a power should not as a rule be exer! 
cised where its effect is to take away from a defend- 
ant a legal right which bas accrued to him by lapse 
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of time, yet there are cases where such considerations 
are outweighed bythe special circumstances of the 
case [p. 701, col. 1.] 

Itis perfectly competent to a plaintiff in one part 
ofthe memorandum of appeal to justify the position 
that the suit as brought is maintainable and in 
another part raise the plea that an amendment may 
riis if it is found necessary. [p. 701, cols. 

Courts of Justice are hot intended to enforce dis- 
cipline but to administer substantial justice. [p. 701, 
col. 

Second appeal from the decree of the Dis- 
trict Judge, Ambala, dated -the 3lst May, 
1923, affirming that of the Senior Subor- 
dinate Judge, Ambala, dated the 3rd April, 
1923. f 

Mr. Man Singh for Mr. Khazan Singh, for 
the Appellant. 


f JUDGMENT. 

Agha Haidar, J.—This appeal arises 
out ofa suitfor the recovery of Rs. 3,848. 
The facts are briefly these :— The plaintiff 
Muhammad Ismail Khan brought a suit 
on the allegation that the defendant bor- 


‘rowed asum of Rs, 3,000 from him on the 


22nd of July, 1920, and undertook to pay 
munafa (profit) by way of interest at the 
rate of Re. 1 per cent. per mensem and 
passed a memorandum to the plaintiff writ- 
ien and signed by himself evidencing the 
iransaction. He claims the principal sum 
with interestin the present suit which he 
brought on the 1st of December, 1922. 

The memorandum mentioned above runs 
as follows, and we take it that its transla- 
tion made by the two Courts below is ac- 
curate, seeing that the learned Counsel ap- 
pearing for the parties to this appeal 
did not take any exception to its correct- 
ness :— 

“The Indian Darri Factory is in need 
of funds. Muhammad Ismail Khan, my re- 
lative, puts in Rs. 3,000 in the Factory on 
the condition that he will be given munafa 
at the rate of Re. 1 per cent. The Factory 
accepts the term but that this munafa 
will continue to be paid at the end of 


.every year after the accounts have been 


taken, In case a part ofthe munafa.was 
required to be paid Lefore time, it would 
be paid under a receipt. 
cipal is desired baek a month's previous 
notice was necessary. Accordingly this 
writing by way of pro-note is given as 
samad." - 

Then the date of the document is given 
as the 22nd of July, 1920, whichis follow- 
ed by the remark that “ the munafa will 
be paid witheffect from the lst of August. 


In case the prin- . 


\ 
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i P KHAN 2. Baip- bs DIN TS 


This document is signed by Said- ud-Din ` 


Khan, Pensioner Inspector of Police, who 
described, himself as the proprietor ‘of the 
Darri Factory, Ambala”. 

The main plea raised by the defendant 
and with which we are concerned in this 
appeal is contained in para. 1 of the addi- 
' tional pleas and is to the effect that, as the 
defendant has not taken any personal debt 
from the plaintif., the suit in -its ` present 
form is not maintainable,and that the. plaint- 
iff has got no cause of action. against the 
defendant in his personál capacity. The 
learned Senior Sub-Judge came tothe con- 
clusion that the suit ought ‘to have been 
against the partnership or firm according to 
the provisions of O. XXX of the Code of 
Civil Procedure and the form prescribed -in 
Appendix A of the First Schedule. 

The plaintiff went in appeal to the learn- 
ed  Distriet Judge who held that, having 
regard tothe wording of the document on 
which the plaintiff based-his claim, the 


suit should have been: brought against the. 


frm and not against the defendant in his 
personal capacity. He further held that 
there were other members of the firm-besides 
the defendant andit was obvious that the 
suit was wrongly framed. 

There seems to have been some discus 
Sion before the learned Judge of the lower 
Appellate Court as to whetheror not the 
~ plaintiff made an oral application before 
the trial. Judge’ for the amendment -of the 
plaint. On theargument which - was ap- 
parently addressed to him on the question 
of amendment the learned District Judge 
observes: “The plaintiff made no attempt to 
amend the pláintin the lower Court; but, 
on the contrary, not . only decided that it 
was correctly framed, but even in thegrounds 


of appeal has maintained that it does not . 


require amendment. This is not a case 
in which amendment should be allowed on 
sapen even ifhe had directly applied for 


“Now the learned District Judge has not 


Noticed that in para. 9 of the memorandum 
of appeal before him the plaintiff distinctly 
raised the plea of amendmentin the follow- 
ing terms:— 


** At the worst the suit should have been. 


returned ¢or-amendment and the Indian 
Darri Factory should -have been ordered to 
be impleaded asa defendant, _Itis amis- 
take to dismiss the suit”. 

It was perfectly competent to the plaint- 
iff in one part of the memorandum of appeal 
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to justify the position that the suit, aa 
brought, was maintainable and in another 
part, raise the plea that the amendment 
may be allowed if:it was found necessary.. 
After all, Courts of Justice are not in- 

tended to enforce discipline, but -substant: 
tial justice is the aim and objectof all’ the 
rules of procedure. In this connection a 
recent pronouncement of their Lordships of 
the Privy Council may profitably be quot- 
ed: —“ The Courts havefull power of amend- 
ment, and though sucha power should not 


“asa 'rule be exercised where its eflect is 


to take away froma defendant a legalright 
which has accrued to him by lapse of time, 
yet there are cases where such considera- 


_ tions are outweighed by the special cir- 


cumstances.of the case": Charan Das v. 
Amir Khan (1). In the present case the, 
learned District Judge delivered the judg: 
ment on the 3lstof May, 19.3, that is to 


.t8y, well within three years of the date of 


the document in suit, andthere could not 
possibly be any objection to ‘the Darri 
Factory being impleaded as a party defend- 
ant, 

I may further quote the cage of Salah; 
dananda Dutt v. Nritya Nath Mitter (2), 
where two learned Judges observed that 
it was competent. to the Court to allow 
the plaint to: be amended even after the 
expiry of the period prescribed for. the in- 
stitution of a new suit, In the face of these 
authorities the remark of the learned Judge 
that it was still open to the plaintiff’ to 
bring a fresh suitimpleading the -firm as 
defendant is neither good Jaw nor góod 
sense. 

However, having regard to the provisicns : 
of 8.43 of the Indian Contract Act,it was 
not even necessary to implead. the Darri 
Factory at all as a party defendant and thus 
to invoke in aid the provisions cf O. XXX: 
of the Civil Procedure Code. Section 43 is 
perfectly clear on the point. "When two 
or more persons make a joint promise, the 
promisee may, in the absence of ex- 
press agreement to the contrary, compel 
any one or mote of such joint promisors 
to perform the whole of the promise", 
All that is necessary is to make & véry 
slight; amendment in para. 1 of the 
plaint by adding that  the' defendant 

3 57 Ind. Cas. 606; 48'O. 110; 39 M. Li. J. 195,28 


T. 149; 2 U. P. L R. (P. O.) 124; 18 A. ^d doo 
22 Bom. I. R. 1370; 471. A. d 8 L. W.49; 25 O. ` 


NM 3 P. W: R. 1921-(P. 1 


(P. 'O.). 
) 79 Ind. Cas. 287; 50 O. 878; 27 ec W. N. 1007; Pi 
1924 Cal. 517, 


LE 
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Indian Darri Factory, Ambala”, borrowed 
the amount claimed under the document 
dated the 22nd of July, 1920. This would 
not inany way alter the subject-matter of 
the suit, nor would it be open to objection 
that one distinct cause of action has been 
substituted for another. The amendment 
would only have the effect of defining the 
position of the defendant Said-ud-din Khan. 
In Lukmidas Khimji v. Purshotam Haridas 
(3),it was held in a suit brought upon a 
contract made bya partnership firm that 
the plaintiff may select as defendants, those 
partners of the firm against whom he wishes 
to proceed. This decision was followed in 
Motilal Bechardass v. Ghellabhai Hariram 


KARTAR SINGH?Y, LACHHMI, 
as a member of the firm known as “ The 


(4) and subsequently by the Madras High 


Court in Narayana Chetti v. Lakshmana 


'Cheiti (5) and by the „Allahabad High 


Court in Muhammad Askari v. Radhe Ram 
Singh, (6). There is also a case reported 
as Jag Lal v. Skib Lal (7), which lays down 
that“in a suit upon a contract made by a 


partner on behalf of the partnership the ° 


promisee can compel all or any one of such 
partners to perform the whole of the pro- 
mise, and that non-joinder of aco promisor 
4s no ground of defence to such a suit. ' 

Having regard to these authorities, there 
cannot be any: doubt that the plaintiff's 
claim is maintainable against defendant 
No. 1 as one of the partners of the Indian 
Darri Factory, Ambala. As the two Courts 
below dismissed the suit ona preliminary 
point and the judgment of the lower Ap- 
pellate Court has been set aside on such 
point, I would allow the appeal, set aside the 
decrees ofthe two Courts below and re- 
mand the caseunder.O. XLI, r..23 of the 
Civil Procedure Code to the Court of first 
instance through the lower Appellate Court 
for disposal on the merits. It would be 
opento the plaintiff to make the necessary 
amendment in the light ofthe observations 
I have made in the course of this judgment. 
Costs here and hereafter will -follow the 
event. The Court-fee paid on the memo- 
randum of appeal presented in this Court 
will be refunded to the plaintiff-appellant. 

Tek Chand, J.—1 agree, 

R. L. Appeal allowed. 


(3) 6 B. 700; 3 Ind. Dec. (N. 8.) 922. 
(4) 17 B. 6; Ohitty's S. O, O. R. 336; 9 Ind. Dec. 


4, 
wipe 256; 7 Ind. Dec. (N. 8.) 53 
D 22 A 307; A. W. N. (1900) 75; 70 Ind. Dee. (s. 8.) 


eo 37 P. R. 1902; 25 P, L, R. 1902, 
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LAHORE HIGH COURT. 
Szcoup Civi, APPEAL No, 469 or 1927, 
May 10, 1527. 

Present: —Mr. Justice Jai Lal. 
KARTAR SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
Musammat LAOHHMI—DEFENDANT— 
RESPONDENT. 

Husband and wife—Preswmption of marriage fr om 
long cohabitation—Inference of marriage from 
proved facts—Question of law—Second appeal—Inter- 
ference, 

The High Court can in second appeal consider the 
question whether from the facts proved the infer- 
ence of a valid marriage could be drawn. [p. 703, 
col. 1.] 

A widow lived with a widower for about six years 
and bore him two childree, The widower sub- 
sequently married another woman and the widow 
was turned out and, for the next 12 or 13 years that 
the widower survived, the widow took no steps to 
assert any right as a wife: 

Held, that under these circumstances no legal infer- 
ence ofa valid marriage between them could be drawn 
from the fact that the widow and widower cohabited 
for some time. [ibid.] 

Second appeal fromthe decree of the 
District Judge, Shahpur at Sargodha, dated 
the 3rd January, 1927. 

Messrs. Shambu Lal Puri and M. L. Puri, 
for the Appellants, ' 

Mr. Ram Chand Manchanda, for the Re- 
spondent, - 


JUDGMENT.—The only RE in 
this case is whether Musammat Lachhmi 
is the widow of Attar Singh and as such 
entitled to be maintained out of his estate. 
It is admitted that she was originally mar- 
ried to another person who had died, before 
1907 and that Attar Singh also had a wife 
who died in 1907. The District Judge has 
found that from 1907 to 1913, Musammat 
Lachhmi lived with Attar Singh in his 
house and bore two daughters to him who, 
however, died in infancy. In 1913 Altar 
Singh married another woman Musammat 
Bhagwantifrom whom he got twosons the 
appellants before me. ‘They are both 
minors and have sought a declaration in 
this action that Musammat Lachhmi is not 
widow of Attar Singh but was only his 
concubine. 

Some evidence was given at the trial 
about the factum of the ceremony of chadar 
andazi between Musammat Lachhmi and 
Attar Singh, but this evidence has been 
disbelieved. The District Judge has, how- 
ever, held that the law being against a 
presumption of iconcubinage the fact of 
continued co-habitation and the birth oi 


N 


[104 1. O. 1927] COMMISSIONER OF INGO 


two daughters to Musammat Lachhmi by 
Attar Singh should raise a strong pre- 
sumption of a legal marriage between the 
two and, therefore, that Musammat Lachh- 
mi was a widow of Attar Singh. . In com- 
ing to this conclusion, however, the learned 
Judge has ignored the important fact that 
immediately on the marriage of Musammat 
Bhagwanti with Attar Singh Musammat 
Lachhmi was turned out and during the 12 or 
18 years that Attar Singh survived after that 
marriage she took no steps whatsoever to 
asserb her rights as the wife of Attar Singh. 
In my opinion such continued co-habita- 
tion has not been established in this case 
as to raise a legal inference of valid mar- 
riage. The marriage with Attar Singh of 
Musammat Bhagwanti and the repudiation 
by the former of Musammat Lachhmi are 
very important factors which counter- 
balance the presumption of valid marriage 
between the two. 

I have carefully considered the objection 
of the learned Counsel of the respondent 
that lam in fact setting aside a finding 
of fact by the District Judge, but I do 
not think that Iam doingso. On the other 
hand, assuming the facts to be as found by 
the District Judge, I have arrived at the 
conclusion that they do not justify the legal 
inference of valid marriage, it being admit- 
ted that there is no reliable direct evidence 
of the ceremony of chadar andazi. 

The result is that I accept this appeal, 
set aside the decree of the learned District 
Judgeand restore that of the trial Court. 
I leave the parties to beartheir own costs 
throughout, 


ALN, A, Appeal accepted, 


MADRAS HIGH COURT. 
FULL BENCH. 
REFERRED Oase No. 2 or- 1926. 
April 27, 1927. 
. Present:—Sir Victor Murray Coutts- 
Trotter, KT., Chief Justice, Mr. Justice 
Walldce and Mr. Justice Beasley. 
Tas COMMISSIONER or INCOME-TAX, 
MADRAS— REFERRING OFFICER 
versus 
LINGA REDDI—RESPONDENT. 
Income Tar Act (XI of 1922), 8. 2—' Agricultural 


HE" 
ME TAX v. LINGA REDDI. 703 


4ncome'—Profits from manufacture of salt from sea 
water, whether exempt from assessment. 

Profits earned by a licensee of a factory for manu- 
facturing sali on land of which heis the lessee do 
not constitute agricultural income and are liable to 
be assessed to income-tax 

The expression “agricultural purposes” cannot be 
held to cover the process of flooding the, land 
occupied by letting in the sea water and then ex- 
tracting the salt from it by eliminating the other 
chemical constituents. 


Case stated unders. 66 (2), Act XI of 1£22 


' by the Commissioner of Income- Tax, Madras, 


in the matter of Linga Reddi, Nellore 
District (Mypad) a licensee of the Krieh- 
napatam Salt Factory. 

Mr. M. Patanjali Sastri, for the Referring 
Officer. 

Mr. T. V. Venkataramiyer, for the Re- 
spondent. 


JUDGMENT. ; 
Coutts-Trotter, C. J,—In my opinion 
this case is unarguable. The assessee was 
a licensee of the Krishnapatam Salt Factory 
in the Nellcre District. From ihe manu- 


-facture ofsalt on the land of which he 


was the lessee he made a profit of some 
Rs. 7,000 which has been assessed to income- 
tax. He now contends that this is agri- 
‘cultural income, that itis revenue derived 
from the land which is used for agri- 
cultural purposes and, therefore, not taxable. 
To my mind it' would be a gross misnomer 
to hold that ‘agricultural purposes’ could 
be held tocover the process of flooding 
the land occupied by letting in the sea 
water and then extracting the sodium 
chloride from it by eliminating the other 
chemical constituents. In my opinion the 
assessment was right and must be con- 
firmed.. The answer to the specific ques- 
tion referred is in the negative. The 
assessee will pay the costs of this Reference. 
Counsel’s fee Rs. 250. . 
"Wallace, J.—I agree. 

Beasley, J.—1 agree. 

V. N. Y. Answer accordingly, ` 
OANA : 
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CALCUTTA HIGH COURT. 
ÁÀPPEAL FROM APPELLATE DECREE No. 577 
oF 1929. 

- July 18, 1927. 
Present:— Mr. Justice Page and 
Mr. Justice Graham. 
RAJENDRA NATH MITRA- DEFENDANT 
—APPELLANT 


a versus 
NAGENDRA KUMAR BOSE-—PLAINTIFE 
— RESPONDENT. 

Money had and received —Zomindar employing naib 
and wnder-naib—Receipt of moneys by wnder-naib-— 
Zemindar's right to sue under-naib—Cause of action, 
nature of. 

A zemindar employéd a naib and an under-naib for 
collection of amounts due to him. It was the maib's 
duty to hand over collections. to the.zemindar, the 
under-naib’s duty being merely to deliver them to 
the naib. In a suit by the zemindar against the 
under-naib to recover collections received by the latter 
and not paid over to the naib : 

Held, that the zemindar had a cause of action 
against the under-naib inasmuch as the moneys réceiv- 
ed by the latter were in law received. to the use of 
the zemindar and the defendant was bound to ac- 
count for the same. 


Appeal against the decree of the Subor- 


dinate Judge, Additional Court, Khulna, 
dated the 22nd of December, 1924, révers- 


ing that of the Munsif, Second Court at 


Satkhira, dated the 29th of April, 1922. 
Dr.. Kanjilal, Babus Purno. Chandra 
Chandra and Subodh Chandra Dutt, for 
the Appellant. 
Dr. Bijan Kumar Mukerji and Babu 
Benode Lal Mukerji, for the Respondent. 
JUDGMENT, 


Page, J.—This is an appeal from a 


decree of the learned Additional Sub- 
ordinate Judge of Khulna reversing a 
decision of the learned Munsifat Satkhira, 
The suit arises in this way. A zemindar 
employed one Rakhal Ghose as his naib 
and as his under-naib the appellant Rajen- 
dra Nath Mitra, Certain sums due from the 
collections out of which it appears’ that 
these servants of the plaintiff weré paid 
were not handed over to the plaintiff. 
During the period when Rakhal Ghose was 
the naib he was responsible for handing 
over all moneys received by him or which 
with reasonable diligence might have been 
so received. The duty of Rajendra was to 
hand over that part of the collection money 

which he received to the naib, and ina 
suij by the plaintiff against Rajendra it 
would have been & good answer that he 
had received the money, and that he had 
handed it over asit was his duty to do, to 
the naib. Now,as regards Rajendra the 
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plaintiffs case is founded upon a furd 
on adjustment of accounts. All the 
items in the furd except four in res- 
pect of which the plaintiff claims pay- 
ment from Rajendra are in respect of 
a period during which Rajendra was acting 
as the naib in charge, and the learned Ad- 
ditional Subordinate Judge has found, and 
rightly found that in respect of the items in 
the furd admitted thereby to be due from 


Rajendra which related to the period dur- . | 


ing which Rajendra was the naib there was 
no defence to the plaintifi's suit. However, 
Dr. Kanjilal has with great persistence 
argued that in respect of four of these items 
Rajendra is under no liability to the 
plaintiff because they related to a period 
when Rakhal Ghose was the naib and 
Rajendra was serving in the matter of 
collection in a position subordinate to 
Rakhal Ghose. As I understand the legal 
positionitis this. It is found as a fact(and 
there is evidence to support it) that the 
sums representing those fouritems passed 


‘into the hands of Rajendra andif Rajendra 


had been in & position to prove that those 
sums had been duly handed over by him 
to the naib he would be under no further 
liability to the plaintiff. But that is just 
what Rajendra failed to do, and the finding 
of fact upon this matter is that although it 
is found that sums representing those four 
items were received by Rajendra there were 
no aquittance, no vouchers, or any other 
documents to show that he had handed 
those moneys over to the naib in accord- 
ance with his duty. The result is that in 
law he had received those moueys to the 
use of the plaintiff and as he has failed 
satisfactorily to account for the manner in 
which he disposed of those moneys, in my 
opinion, in respect ofthose four items also 
the plaintiff's suit, which in legal phraseo- 
logy is one for moneys had and received to 
the plaintiff's use, must succeed, 

In my opinion, having regard to ihe 
findings of fact at which the lower Courts 
have arrived, the-appeal is without sub-. 
stance and must be dismissed with costs. 

Graham, J.—I agree. 

A. N. As Appeal dismissed. 


.. (ióà 1. C, diem). à 


RANGOON HIGH. COURT. 
CrimMinaL MISOELLGANEOUS APPLICATION 
i No. 16-0F 1927. 
M: March 30, 1927. 
Present :—Sir Benjamin Herbert 
Kr., Chief Justice, and Mr. Justice Cunliffe. 
. P, A. PAUL-—APPLIOANT . 
i . Versus . f 
"CO HUNT AND ANOTHESR— RESPONDENTS, ; 
Criminal Procedure. Code (Act V of 1898), $. 491-- 
Writ of "habeas corpus—‘Detention’, what con- 
- Btilutes. - 5 Y ; 
The applicant's nephew, who had been under his 
guardianship for a number of years, went to his 


sister's house to, attend her marriage and refused | 


to return on the ground that he’ intended. to dis: 
continue his studies and to getsome work, and that 
-he was kept back to stay with his sister as she 
was often left alone when.her husband went out on 
duty. The applicant applied - fora writ of habeas 


corpus: ; 
Held, that the facts did not amount to a ‘detention’ 
of the boy.against his ‘will and the case was not one 
“in which an order under 8.491 of the Oriminal Pro- 
cedure Code could he made. 4 
' JUDGMENT.—The: applicant, P. A, 
Paul; who lives in Rangoon asks for direc- 
tions of the nature of a habeas corpus in 


: the following circumstances. He says that 


for the last ten .years he has been the 
‘guardian of a lad named Atty, Colkers, who 
is a son ofhis deceased sister, that on 
the lat of January last.the- lad went to 
Toungoo to attend the wedding of his 
‘sister Irene Hunt, who is the second re- 
. Bpondent, on the understanding that he 
, .Bhould return by.the 12th. of January, 
which was the end ofthe school holidays, 
that. he did not return and applicant heard 


. that he was suffering from fever, that on - 


the 28th of February applicant, heard that 
the. respondents’ who are husband and wife, 


did not intend to send the lad-back, that. 


he wrote to them and received an answer 
from the lad himeelf, that the lad is being 


wrongfully detained by the reapondents at . 


““Pyuntaza and that such detention is detri- 
mental to ihe lad's. welfare and further 
education. : : et 

Itis admitted:that the applicant has 
never been appointed guardian of the 
minor, and, in view of the contents of the 
lad's letter, it seems doubtful if he is 
. being improperly detained or even detained 
. St all; In his letter the lad thanked his 
uncle for what he had done for him and 
paid that, when he left. he meant to come 
' back, but he had failed in his examination 
Bud as he was getting a big lad he did not 
feel inclined to study in order to pass 


£3 
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the 7th Standard. but intended to get work 
.on the Railways as a Ticket Collector or 
a Fireman. He. said that he was kept 
back to stay with his sister Irene, be- 
cause she was left alone when her husband, 
who worked on the Railway, was out, on the 
line and that she was very’ timid and 
frightened. This letter does not read as 
if the lad were being detained against 


. . his will and as there.-is no suggestion 


that his sister and her: husband are not 
proper persons for him to live with, we are 
not satisfied that beis being ‘improperly 
detained orthat the-case is one in which 
an ordér under s. 491 of the Code of 
Criminal Procedure ought to bemade, , 
We, therefore, dismiss} the application, 
A. N.A, Application dismissed, 





PATNA HIGH COURT. . 
CriminaL Revisions Nos. 175 AND 202 
4 or1927. ` 
a June 2, 1927. - 
.. Present:—Sir B. K. Muliick, Kr., 
Acting Chief Justice, and Mr. Justice Wort, 
IN. ORIMINAL Revision No. 175 or 1927. 
. DHANU RAUT AND OTHERS— APPELLANTS 
I: versus A 
..RMPEROR--RESPONDENT. 
. Tu Criminal REVISION No. 202 or 1927. 
SUNDER RAUT AND OTHERS~—PRETITIONERS 


veTSu8 - 
EMPEROR-— OPPoSITR. PARTY. 

Criminal trial—Sentence—Heavy fine tending to 
cripple accused's family, impropriety of—Delay in 
disposal of cases where identification is involved. 

The infliction-of a heavy, fine is not proper where 
the accused is nota man of means and the greatest 
sufferers will be the women and children' of his 
family. (p. 707, col. 1.] . ; : 

Deluy in the disposal of cases is seriously pre- 

‘judicial to the’ course of justice in cases where 
identification is a material issue and should, therefore, 
be avoided. jp. 708, col. 1]. : 

Criminalrevision againstan order of the 
Sessions Judge, Muzafiarpur,.dated the 

.92nd-February, 1927, modifying that of the 
‘Special Magistrate, Muzaffarpur, dated the 


20:h December, 1926. "A : 
Messrs. L. P. Pugh and S. N. Roy, for the 
Patitioners.- a i 
The Government Advocate, for the Crown, ` 
j . JUDGMENT, 
Mullick, A. C. J.—The . fifteen peti- 
- tionera in Oriminal Revision No, 175 of 
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1927 have been convicted under es, 147 and 
379 read with s. 149 of the Indian Penal 
Code of committing a riot on the 99nd June, 
1926,between 5 an 
the Distriet of Muzaffarpur. The petitioners 
are Hindus and it has been found that 
they attacked the Muhammadans of the 
village in order to prevent them from 
sacrificing cows during the Bakrid festival 
which was then being celebrated by the 
Mubammadans. : 

Between 4 and 7 r.m. the Hindus also 
attacked the Muhammadans of Movza 
Babhangawa which is one mile from Mak- 
sudpur and in tbat riot five of the present 

etitioners, namely, Dhannu, Gokul, Bhola, 
Manoj and Sunder took part, 

‘On the following day, à e., the 23rd June, 
about 1 30 r.m. the Hindus again attacked 
the Muhammadans of the neighbouring 
village of Maheshasthan. In that riot 
Dhannu, Gokul, Bhola, Manoj and Sunder 
again took part and some of those who had 
taken partin the riots at Babhangawa or 

aksudpur also took part in this riot, 

At that time the Police were on ‘duty at 
Mouza Aurai which is close to all three 
villages and dispersed the mobs on the 22nd 
and the 23rd before they could do any 
serious damage, At Maksudpur five Muham- 
madans were injured, the severest injuries 
being those of P. W.No. 17 who had an 
incised wound 24 inches long and P. W. 
No. 25 who had a fractured arm. The pro- 
perty of seven Mubammadans was also loot- 
ed comprising household articles and 25 
cows which were afterwards recovered. 

Thirty seven accused were sent up for trial 
by the-Police of whom the trial Court ag- 
quitted ten. In appeal the Sessions Judge 
acquitted twelve more with the result that 
there now remain fifteen whohave preferred 
the revision before us. 

Fourteen of the petitioners have been 
sentenced to rigorous imprisonment for 
seven months each unders. 147 ofthe Indian 
Penal Code and also to the same term of im- 
prisonment under e, 379 read with s, 149 of 
the [ndian Penal Code, the sentences run- 
ning Concurrently. Sunder Raut has been 
sentenced to a fine of Rs, 300 on each charge, 
It is said that he was the leader of the local 
Hindu Sabha and isa very influential man, 

The accused who were convicted for the 
riot at Babhangawa and who made an ap- 
plication for révision to the High Court, 
did not meet with any success ard their ap- 
plication was dismissed, 
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d 6. P. m, at Maksudpur in ` 


- Bhola and Manoj have been 


‘at Babbangawa, 
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In the Maheshasthan case sixty-eight 
Hindus were sent up for trial, of whom ten 
were acquitted by the trial Court. In ap- 
peal eight more were acquitted by the 
Bessions Judgeand there remain fifty ac- 
cused who have preferred an application 
for revision, namely, Criminal Revision No. 
202 of 1927 to the High Court. i 


That case also has been heard by us and 
is pending for orders, In that case forty- 
nine of the ‘applicants were sentenced to 
seven months’ rigorous imprisonment each 
under s 147 of the Indian Penal Code and 
the same period of im prisonment under 
8. 379 read with s. 149 of the Indian Penal 
Code. Sunder Raut, the fiftieth applicant, 
was sentenced to a fine of Rs, 300 on each 
charge, 

The result, therefore, is that out of the ac~ 
cused convicted by the Sessiong Judgein the 
three cases-Sunder Raut has been sentenced 
to six fines of Rs. 300 each. Dhannu, Gokul, 


Sentenced to 
otal peiiod of 
bs for the riot 
seven months for that at 
Maksudpur and seven months for that at 


Maheshasthan Nathuni, Jamuna, Khobari, 
Nawab, Ramji, Thaga, Ambika, Bhutta and 
Bunni have been sentenced to rigorous ini- 
prisonment for thirteen or fourtean months 
each asthe case may be. The remainder 
have been sentenced to rigorous | imprison- 
ment for six or seven months each as the 
case may be with ihe exception of Ram 
Bharos who has been sentenced to a fine of 
Rs. 75 only. 

I will now take 
chronological order, 


rigorous imprisonment for a t 
twenty months, t.e., six mont 


up the cases in their 


In CrIMINAL Revision No 175 or 1927, 
This case was admıtted by the Division 
Bench only for hearing the petitioners on 
the question cf sentence, 
It has been established that a mob of 1 
Hindusattacked: Babhang 


movement constitutin 
public order and tran 
logical principle on 
nate between me 
opporing commun 
of the same communit 


o ] rong- 
this view of the case, the 


tod I. C. 1927] 
sentences of imprisonment passed on the 
petitioners will be maintained. f 

But as regards the sentence of fine passed 
upon Sunder Raut, I think the aggregate of 
Rs. 1,800 imposed in the three cases might 
with, propriety be reduced. He does not 
appear to be a man of large means and the 
greatest sufferers will be the women and 
children of the family. The sentenca of 
fine Rs. 300 passed upon each head of the 
charge on Sunder is reduced to one of 
Rs. 1U0 under each head, in this case and in 
default of payment Sunder Raut will suffer 
one month’s additional imprisonment 
under each head. 

IN OniMtNAL Revision No. 202 or 1927. 

In this case the evidence is that about 
2,000 Hindus began to assemble at Maheshas- 
than about 1-30 P. M.onthe 23rd Jane and 
that in consequence of information sent bya 
Muhammadan ‘named Abdul Shakur the 
Police arrived between 3 and 4-30 p. m from 
Aurai and stopped further mischief. In 
the meantime one part of the mob had at- 
tacked a mango orchard which was being 
guarded by the two Muhammadans named 
Akhtar and Ramzan. They beat both these 
men and carried away about Rs. 200 worth 
of mangoes. The injuries on Ramzan were 
eleven in number, the most severe being an 
incised wound 4 inches long onthe upper 
part of the right arm. Among Akhtar's 
injuries were two lacerated wound on the 

- head. The mob was armed with lathis aud. 
garasas and were crying “Sunder Sabhapati 
ka jai," 

In the first information which was lodged 


at 4-30 p. M. the names of. fifteen of the . 


petitioners only are recorded, the names of 
the remainder being given during the in- 
vestigation. It was suggested in the Courts 
below thatthe Police prepared lists, of the 
prominent Hindus of the neighbourhood 
and that the Muhammadan witnesses pick- 
ed ont the petitioners from these lists. The 
Courts below have, however, both found. 
that the witnesses were in a position to 
identify all the accused in Court and 
that they were not prompted by the Police. 
to name a number of persons whom they had 
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first charge. Several common objects al? 
therein set out which do not’ come withi? , 
the definition of the unlawful comno? 
objects recited in s. 141 of the Indian 
Penal Code. Seeing that in important 
cases the Crown is always represented by a 
legal practitioner or a Court Sub- Inspector 
of ability, I fail to understand why there is 
such persistent disregard of the elementary 
provisions of the Statute, and in the pre- 
Bent case I think the prosecution clearly 
ought.to have suggested to the Court that 
the comnion object of the unlawful assembly 
was to assault the Muhammadans and- by 
criminal force or show of criminal force, to 
enforce a right to restrain the Muhammad- 
ans from sacrificing cows. It is found that, 
asa matter of fact, the custom of cow sacri- 
fice exists in Maheshasthan and that on the 
22nd June six cows had already been 
slaughtered in that village. 

In my opinionthe charge of rioting and 
of the theft of mangoes in prosecution: of 
the last-mentioned common objects has 
been established against all the petitioners 
before us. | i 

It has been urged before us that Sunder 
Raut is nearly blind; but the’ learned Ses- 
sions Judge finds that he was able to walk 
quite well enough on the day in question. . 

There remuins thé question ‘of sentence. 
Dhannu, Gokul, Bhola and Manoj took part 
in both the riots on the previous day and 
Isee no ground for reducing the sentence, 
of seven months' rigorous imprisonment 


. passed upon them in this case. 


Sunder has also been found guilty of tak- 
ing part in two riots of the previous day and 
he has been fined Rs. 600 in the present case, 
It is useless to inflict fines which will 
cripple the family for years and inthe end 
fall on the women and children and I think’ 
the ends of justice will be met if in the 
present case Sunder Raut's fines are reduc- 
ed to Rs. 1u0 each under each charge, so 
that the totalsum payable by him for the 
thres cases will be Rs. 1,000. As in the last 
case he will be liable ts further rigorous im-' 
prisonment for a period of one month under 
each charge in default of the payment of: 


not seen-at the riot. The learned Sessions fine. 


Judge's finding on this point is, based on 
evidence and has been arrived at after full 
éonsideration and must be accepted. But is- 
urged that these who did not enter the 
mango orchard did notcommit any offence 
and in this connection our attention is drawn - 
- fo the extremely careless drafting of the 


z 


The sentencés ofother petitionera do not 


call forany reduction. 2 
- The result is that with the- exceptio of 
Ram Bharos and Sunder Raut those of the 


.petitioners.who have been found guilty of. 


taking part in both thé other two riots wi)g 
undergo rigorous imprisonment for a tota. 


1 
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period of twenty months each and thotet work, applieant had sexual intercourse 


who took part only in one of the other two 
riots will undergo rigorous imprisonment 
for thirteen or fourteen months each as the 
case. may be and those who took part only 


in one riot will undergo rigorous impri- ° 


sonment for six or seven months each as the 
case may be. 


This judgment will govern not only ` 


Criminal Revision No. 202 of 1997 but also 
No. 175 o£ 1927. 

I have to draw attention to the fact that 
the trial Court did not dispose of these 
cases till nearly six months after the riots 
had occurred, Delay such as this is serious- 
ly prejudicial to the course of justice in 
cases where identification is a material 
issue. i 

Wort, J.—1 agree. 

B. K.P. 

s CANA, 


Sentence reduced. 


— 


. RANGOON HIGH COURT. 
URIMINAL Revision No. 162-B. or 1927, 
í “March 23,127. g 
Present:—Sir Benjamin Herbert Heald, Kr., 
; Chief Justice. 
ANANDAW.-—APPL:0ANT 
versus 
EMPEROR—RESPONÐENT, 
` Penal Code (Act XLV of 1860), s. 49?—Enticing 
married woman-—Proof of legal marriage—Presump- 
tign: front cohabitation—Hindu Law-—Marriage be- 
tween different castes—Y'actum valet. NS 
- Where a man and' a woman live together as 
husband and wife, there:is a presumption that they 
are'legally married. 
The doctrine of factum valet would apply to the 
cage of & maxriage between persons of different classes 
or castes which ought not to intermarry. 


Oriminal revision againstau order of the 
Second Additional Magistrate, Ny aunglebin, 
in Criminal Regular No. 474 of 1926, ` 


JUDGMENT.—Applieant has been 
convicted: of adultery with the wife of one 
Bahadur Behara and has bcen sentenced 
to a fine of Rs. 150 which he has paid. 
In the trial Court the conviction was under 
s. 498 of the Indian Penal Code, but on 
appeal it was altered to one under s. 497. 
Both the Courts held it proved that Bahe- 


dur Behara brought the woman from India’ 


as his wife some two years ago, that 
they lived together as man and wife at 
applieant's house as well as at other places, 
that wben Bahadur Behara left the woman 
in applicant's house and went elsewhere 


with the women. 

It is suggested in this Court that it 
was not proved that Bahadur Bebara and 
the woman were legally matiried and that 
it was proved that Bahadur Behara had 
made over the woman to applicant for a 
sum of Rs. 47-1-6. | : 

I have read the records and I see no 
reason to interfere. There can be no doubt 
that Bahadur Behara and the woman lived 
together as man and wife and that appli- 
cant knew of the relationship between 
them. There is à presumption that they 
were legally married, and even if it is 
true that they belong to castes or classes 
which ought not to intermarry,nevertheless, 
factum valet quod fieri non debuit. The pre- 
sumption that théy were man and wife was 
not rebutted, aad, therefore, I am not pre- 
pared to hold that applicant was wrongly 
convicted. The sentence was certainly not 
unduly severe. < 

The application is dismissed. 

A, N.A, Application dismissed. 


PATNA HIGH COURT: 
CxrminaL APPEAL No. 89 or 1226. 
July 5, 1926. f 

Present:—Sir Dawson Miller, Kr., Chief 

. Justice, and Mr. Justice Foster. 
PARBHU DUSADH AND o1HERs—AcousED 
— APPELLANTS 

. versus 
" EMPEROR-— RESPONDENT. : 

Penal Code (Act XLV of 1860), ss. 84, 825—Striking 
with lathis a person whose skull has been fractured— 
Grievous hurt—Practice—Duty of prosecution to 
summon eye-witnesses, limits of. ; 

When a man has. been struck on the head and a 
fracture caused, to surround him and beat him with 
lathisis to cause hurt which endangers life; punish- 
able under s. 32» of the Penal Code. |p.709, col.2.] 

There is no rule oflaw that the prosecution must 
summon every eye-witness who has seen the occur- 
rence. [p. 710, col. 2.] 

An accused must be judged: to have the intenticn 
that is indicated by his proved acts. |p. 711, col. 
13 

. Criminal appeal from a judgment of the. 


. Sessions Judge, Gaya, dated the Ist May, 


1926. 
Mr. Dhyan Chandra, for the Appellants, 
The Assistant Government Advocate, for 
the Respondent, 


- these Dusadhs. 
' Dusadhs. 


(104 1, 6, 1627) 
‘JUDGMENT.’ < 

Foster, J.—The appellants are three 

Dusadhs of & part of Gaya town whieh goes 

by the name of Ghughri Tanr. They-and one 


Anant, another Dusadh, have been accus- 


ed of having made an attack upon four 
Muhammadans of the-same part of the town, 
Khalil, Nanhak; Hanif and Kare Khan. 
The-story commences with a quarrel bet- 
ween the appellants and the boy Kare Khan 
whose age is about 16 or 17 and who found 
the accused's pigs damaging the potato 
field belonging to the prosecution party, 
who are of one family, He drove the pigs 
to the house of the appellant Karu and 
there remonstrated with him, Then Karu 
and Mahang who is also an appellant, came 
out and ill-breated. the boy whereupon he 
ran off to his uncle. Nanhak and told him 
what had happened. . Shortly after this, at 
about 8 o'elock in the afternoon, these 
four Muhammadans, Khalil, Hanif, Nanhak. 
and Kare went.down towards the house of 
When they got near the 
house of Anant Dusadh they met the other 
Nanhak, thereupon, began to 
reproach the Dusadhs and very soon 
there came- about an exchange of.abuse. 
Anant had some lathis in his house 
one of which he gave to Parbhu. It is 
said that Karu and Mahang had lathis 
from before, Thereupon, the Dusadhs set 
upon the Muhammadans who with the ex- 
ception of Hanif were unarmed. It is 
admitted by Hanif that on the way to the 
place of-occurrence he picked up a’ bamboo 
and that he, in the course of the fight, 
struck Karu. I shall return to that later 


on. 

The result of this encounter was that 
Khalil was fatally wounded. When the 
authorities came to esamine his person it 
was found that he had asuperficial punctur- 
ed wound on-the elbow,three bruises on the 
shoulder blades and two lacerated wounds 
on the.scalp which had caused a depressed 
fracture of the skull. Death was caused by 
Shock following the fracture of the skull. 
This man Khalil .died almost immediately 
after the assault and it has.been found in 


. the trial Court that the assault was com- 


\ 
. 


-mitted by all the accused jointly (including 
Anant whọ is-absconding and, therefore, has. . 


not been put on his trial). The -other per- 


Bona who were assaulted were Nanhak who . 


had several bruises and wounds the most 


.gerious of which. was a fracture of both 


bones ot his left arm just above the wrist, 
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‘Hanif had a lacerated wound on his head, & 


superficial one on hisfinger and-a contu" 


Bion on the arm. His injuries were all 
slight. . i : "- 
‘The learned Sessions Judge has made 
each of the three appellants liable under 
8. 325 of the Indian Penal Codé for wolun- 
tarily eausing grievous hurt on the person 
of Khalil the deceased man along with 
Anant who, as I have said, is not before us, 
This part of the charge will have to be 
considered by itself because it admittedly 
rests upon the principle to be found in s. 34 


- of the Indian Penal Code. 


The only.evidence as regards Khalil is 
that Anantstruck him down with a blow on 


.the head and that the three accused now 


here in appeal, Parbhu, Karu and Mahang 
beat him as he lay on the ground. This 
evidence is, I find, acceptable. There is 
no doubt from the evidence before us that 
Khalil ‘died of shock caused by physical 
injury. A finding of that nature cannot 
determine how far the shock was attribut- 
able.to one or other of his injuries but it is 
noticeable in this case that one .of the ip- 
juries, the fracture of the skull, was ex- 
cessively severe. But when a man has been 
struck on the head and a fracture caused, 
to surround him and beat him with lathis 
is, in my opinion, to cause hurt which end- 
angers life. That is the justification, so 
far as Ican see, for the conviction under 
8.325, having regard to the definition of 
grievous hurt to be found in s. 320. 'Soit 
has come about that each of the accused 
has been made responsible for the injuries 


‘upon the person.of. Khalil and each of 


them has been sentenced to two years’ 
rigorous imprisonment under s. 325 of the 
Indian Penal Code. , The -other sentences 
are those passed upon Parbhu and Mahang. 
Parbhu has a sentence of one year's rigorous 
imprisonment in respect of anattack upon 
Nanhak. "There is evidence, including the 
evidence of the injured man himself, that 
Parbhu hit Nanhak on the left wrist with 
a lathi and we know that the left wrist - 
hada double fyacture  Nanhak avers that 


.Anant and Parbbu each struck him on 


the left wrist and again on the back as he 


Tan away. The appellant Mahang has been 


sentenced to three months' rigorous im- 
prisonment under s. 323 because of an 
assault upon Hanifin the course ofethis 
conflict. Hanif’s statement is that on going 


to the spot he picked up a small -bamboo 


and he met the four Dysadhs on the road 


^10 
There was an exchange of abuse between 
the two parties and Anant went and fetch- 
ed two lathis. Then the four Dusadhs set 
‘upon Khalil and Anant struck him on the 
head. He fell down; and the other three 
continued the assault. Then Hanif himself 
came forward and remonstrated and struck 
Karu on the head with a bamboo. Then 
Mahang turned and struck Hanif on the 
head and he fell down. It is because of 
this assault that Mahang has been sentenc- 
‘ed to three months’ rigorous imprisonment. 
Yt will be remembered in connection with 
` this incident that Karu hada mark on the 
head when he was arrested. The. occur- 
yence was asmall one in point of duration 
and inrespect of thenumbers involved but 
it was undoubtedly serious. As soon as 
Khalil fell down and was further as- 
saulted his death became imminent, Before 
Khalil died Nanhak had already started 
on his way to the Police Station where he 
lodged the first information. The first 
information as recorded is not entirely in 
‘accord with what wehave in Court. The 
assault upon Nanhak himself and upon 
Khalil is infact slightly different in detail 
from what we have in Court but so far 
as the maim facts are concerned I find no 
discrepancies that can be made tohelpthe 
‘appellants. All three of the present appel- 
lants are named, Parbhu, Karu and Mahang. 
The assault of Mahang upon Hanif is a 
minor offenceand is not described in detail. 
It is stated, however, that the four Dusadhs 
had assaulted Hanif and ‘Khaliland Hanif 
were senseless and were lying gasping on 
the place of occurrence, 

The arguments that have been advanced 
consist of points which deal with the merits 
of the various witnesses and their state- 
‘ments. It is remarked that Nanhak has 
not mentioned that Hanif came armed to 
‘the spot. It is to be remembered that 
Nanhak at the time must have been in great 
physical distress and it must not be expéct- 
‘ed that he would be able to givea very ample 
statement. There are other omissions in the 
first informution, for instance of the fact 
that Anant went into the house and fetched 
lathis which may also be considered to be 
unimportant,” and in fact quite likely to 
occur in such circumstances asthose des- 
cribed to us by the prosecution. It is 
urged that the witnesses are interested and 
connected with the prosecution pariy. This 
is no doubt true is some cases but the 
learned Sessions Judge has not lost sight 
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of the fact when weighing the evidence, 
Stress is laid upon the absence of Parmesh- 
war Téli from the witness. box, he being 
mentioned in the charge-sheet, but the 
learned Advocate for the appellanta is 
unable toinform us what Parmeshwar Teli 
would have deposed had he come to Court. 
A more important matteris the omission of 
Mathura Prasad who, the Police Officer 
admits, was an eye-witness to the occurrerce, 
But the Police Officer gtates “I did notthink 
it necessary tosend him up asan eye-witness 
as there were so many witnesses- already.” 
That appears to me quite a sound reason, un- 
less and untilit is shown to be not justified 
by the facts. As a matter of fact the Sub- 
Inspeetor himself was the l4th witness to 
be examined on the side of the prosecution 


.andit is notatalla rule of law that the 


prosecution party must summon everybody 
who has seen the occurrence, Ghugbri 
Tanr is, judging by the map, a somewbat 
populous village, and it is highly likely 
thata large number of persons were eye- 
witnesses. 

Itis urged that Dasrath Singh who ad- 
mittedly was in a shop could uot have seen 
the occurrence, but he states that he came 
out of the shop to see it. Sukhlal who is 
a witness admits that he was using a toddy 
tree which belongs to the brother of Nanbak. 
This, it is suggested, indicatasthat Sukhlal 
is a dependent upon Nanhak, but this is 
not an argument of much substance. He 
lives only fifty paces from the place of 
occurrence and it is highly likely that he 
saw it. There is no reason for discarding 
his evidence which is corroborated by so 
many, other people of the locality. 

Then it is urged that Kare Khan was 
not able togive any precise statement as 
to the ownership of the pigs. 

That may well beexpected but it is a fact 
which will not have much bearing on the 
present case. Nanhak is the next witness to 
be attacked, It is pointed out that he admit- 
ted in cross-examination a previous convic- 
That occurred 
somel8 years ago and ishardly a reascn 
for discrediting a witness. 

It is urged that the Muhammadans must 
have been armed, and must have attacked 
the Dusadhs ; but there is no good evidence 


on the record to show that any of them 


but Hanif carried any weapon. 

The written statement on bebalf of the 
accused was that these four men came 
armed with Jathis to assault Anant and * 


"Thos L æ. 1987] 


when they began to assault him he also 
assaulted them -in self-defence. That 
story, as the learned Sessions Judge points 
out, .is one we can hardly receive, it being 
found on the evidence that only one of 
the Muhammadans was armed. Moreover 
if the four Muhammadans had been armed 
and had come to beat Anant, it would be 
extraordinary to find that Anant would be 
able to kill Khalil and disable Nanhak and 
beat Hanif. It seemsto me, therefore, that 
this statement, if used, besides having no 
evidence to support it is not in accordance 
withthe probabilities. Incidentally it may 
be mentioned here that the plea of defence 
of person was raised, but from the find- 
ing as to what actually happened, namely, 
that the Muhammadans except Hanif did 
not carry arms, it would appear that there 
was no room for a pleaof defence of per- 
Sons. As to defence of property, the 
suggestion is that the party was approach- 
ing the house of Anant, but that does not 
at all amount to a sufficient basis for a 
plea of defence of property. Section 105 
of the Indian Penal Code is sufficient 


. indication of the inadequacy of this argu-- 


ment. . 


The learned Advocate has also question- 
ed the correctness from the legal point of 
view of the judgment of the Sessions Judge 
where he has found all the aecused guilty 
of the assault upon Khalil after coming 
to the conclusion that they had a common 
intention to beat the Muhammadans. But 
the appellants must be judged tohavethe 
intention that is indicated by their proved 
acts. They took their lathis and they 
surrounded Khalil and killed him and in 
such circumstances it is impossible not 
to arrive atthe conclusion that they as- 
saulted Khalil with the common intention 


of beating him at the time and in cireumst- 


ances when it was dangerous to Khalil's 
life to beat him. 


"The last poiat taken is in regard to the 
sentences, Itissuggested that the principal 
assault upon Khalil having been that of 
the absent Anant it is hard that the pre- 
gent appellants should be made to bear 


go large € burden in respect of that offence. - 
It seems to me that the appellants must- 


be deemed.to be guilty of a serious assault. 
The injuries on the person of Khalil were 
due to their assault and it appears to ms 
that the sentences are not severe in the 
cireumstanges and that the appellants 
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were rightly convicted. I would dismiss 


this appeal. 
Miller, C. J.—1 agree. on 
R. L. Appeal dismissed. 


A. N. A. 


ann 
.. 


CALCUTTA HIGH COURT. 
CriminaL Reviston No. 1157 oF 19266 
January 10, 1927. 

Present :—Mr. Justice Subrawardy and 

Mr. Justice Cammiade. . 
GOUR MOHAN GOSSAIN AND ANOTHER— 
AcocsaD—PETITIONERS 
versus 
EMPEROR—ObpposiTs PARTY. 

Calcutta, Police Act (IV of 1866), ss. 8,44, 46, 47— 
‘Common gaming house'—Keeping or owning for profit 
or gain, necessity of—Search warrant, proper form of ~ 
Defective warrant—Presumption under s. 47, whether 
arises—Evidence—Admission of accused's brother, 


value of. . "AMT 
A houseis a ‘common gaming house’ within the 


meaning of 6. 3 of the Calcutta Police “Act only if it 
is kept for the gain or profit of the persons owning 
or keeping the house. A conviction under s. 44 of 
the Calcutta Police Actfor owning and keeping a 
common gaming house, cannot, therefore, be main- 
tained, where there is no evidence to prove that the 
house was kept for gain or profit of the persons owning 
or keeping the house and that the accused were the 
owners or keepers of the house. [p. 712, col. 1.] 

A warrant issued under s. 46 of the Calcutta Police 
Act which states merely that ‘there is cause to 
suspect’ and does not state that ‘there is reason to 
believe’, is defective and the finding of articles of 
gaming in a house ina search under sucha warrant 
does not, therefore, raise a presumption under s, 47 


of the Act. [ibid.] i 
An A el by the accused's brother in another 


ease that a house of. the ‘accused was a common 
gaming house cannot be used as evidence against the 


accused. [ibid] ||, . ] 
Oriminal revision against an order of 


Additional Chief Presidency Magis- 
trate, N. D., Calcutta, dated the 4th October, 
926. 

1 Babu Probolh Chandra Chatter, e2, for the 
Petitioner. | f 

JU DGMENT.—lIn this case the accused 
hasbeen convicted unders. 4t gf ths Calcutta 
Police Act for owaing ani keeping a com- 
mon gaming-house aad fined Ri. 20 each. 
Tais Rul»has been issue l.oa the first four 
grounds montioned in the petition of which 
two are of mucaimportauca. Tae Grat is 
that the saarch warrant parporte1 to have 
been issued unler 8 43 of the Act is 
defective and, therefore, no presumption 
should hayo been raised by the Magistrate 


"nyc 


under s. 47 of the Act. The second is 
ihat the learned Magistrateshould not have 
used the admission made by the accused’s 
brother. in another case to the effect that 
the house was a common gaming-house. 
We think that both these objections should 
prevail.. 

As to the first objection it is unfortunate 
that since the ruling in Walvekar v, 
Emperor (1) the form of the. warrant has 
not been changed. In the one issued in 
the present case the words “there is cause 
to suspect” still exist. „According to the 
authority cited the words “thas reasons to 
believe". should have been substituted in 
their place. The result is that, leaving out 
of consideration the finding of the articles 
in the house and the consequent presump- 
tion under s. 47, there is no legal evi- 
dence that the house was a common gam- 
ing-house. With regard to thesecond ground 


of objection;there can be no question that . 


the admission of the.aceused's brother 
in another case should not have been 
used against the aceused. The result, there- 


fore, is that the foundation of the findings. 


of the Magistrate is removed and-we have to 
consider whether on the evidence'in the 
case the conviction can be sustained. There 
were two witnesses examined in the case. 
The first witness is the Inspector who 
raided the house on the strength of the 
search warrant and arrested. 22 people 
who were gambling in the house. The 
two accused managed to escape. The 
second witness is the informant who deposes 
to have visited the accused’s den and played 
there with dice. This evidence is not 
sufficient to establish what according to 
s. 3 of the Calcutta Police Act (IV of 1866) 
must be found to constitute a common 
gaming-house, 


cards, etc., are kept forthe gain or profit 
of the persons owning or keeping such a 
house -whether by way of chargs for the 
use of the instruments of gaming or of 
the house or otherwise, In this case there 
is no evidence that this heuse was kept 
for the purpose of profit or gain by the 
persons owning or keeping the house. The 
evidence, therefore, falls short of 
that the house was a common gamin 
and that the accused were the owners 
or keepers of the house. Though the 
matter’ is a seriousone and we have strong 


(1) 96 Ind. Cas. 264; 53 O. 718; 30 C. W. N, : 
I-R. 1926 Cal. 966; 27 Cr. L. J. 920 BETRA, 


g house 
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A ‘common gaming-house’' 
is defined to mean any house......... in which - 


prcving. 


“As tbe result of an objection the 
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suspicion that the accused are guilty of 
ihe offence charged, we do not think that 
this is a case in which we should order 
are-tria] and give an opportunity to the pro- 
secution to adduce further evidence, . 
The result is that this Rule is made 
absolute and the conviction of, and the-gen- 
tence passed upon, the petitionera-are set 
aside. The fine, if paid, will be refunded. 
A. N. A, Rule made absolute : 
Conviction set aside. 


PATNA HIGH COURT. 
` ORIMINAL Reviston No. 427 or 1927, 
August 3, 1927. 
. Present :—Mr. Justice Allanson. 
BISHWANATH: SINGH AND OTHERS 
à —PETITIONERS 
versus 
EMPEROR—Opposrre PARTY 
. Penal Code (Act XLV of 1860), s. 182—" Give in- 


formation”, meaning of—Answers to questions put by 
public servant during enquiry. 

The words “give information" in s. _ 189, 
Penal Code should not be interpreted as necessarily 
meaning “volunteer information", in the sense that jt 
must, be information on some matter which is not 
rer under inquiry by a publié servant [p. 713, 
col. : 

Queen-Empress v. Ramji Sajabarao (3), followed. 

Chinna Ramana Gowd v. Emperor (1) and Mangu v. 
Emperor (2), not followed. 


. Criminal revision from an order of the 
Sessions Judge, Muzaffarpur, dated the 9th 
May, 1927, modifying that of the Sub.Divi- 
sional Magistrate, Motihari, dated the lst, 
April, 1927. 

Messrs. S. N. Sahay and C. P. Sinha, for 
the Petitioners. 


The Government Advocate,for the Crown, 


JUDGMENT.—The five petitioners 
have been convicted under s. 182 of the 
Indian Penal Code and fined Rs 51 each in 
the following circumstances. 

The petitioner No. 1 Bishwanath Singh 
was entered in the Diatrict Board Electoral 
Roll in 1924, his qualification purporting 
to be a holding of five bighas with a rent of 
Rs. 50 under the petitioners Nos. 2 to 5, the 
landlords. In the draft Roll for the Pro- 
vincial Legislative Council his name WAB 
entered in 1926 on the same qualification, 
Sub- 
Divisional Officer, who was the revising, 
authority, deputed a Sub-Deputy Collector 
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to make a local inquiry. . It is in connec- 
tion with the information given by them 
in that inquiry that’ the petitioners have 
been convicted. As a result of such infor- 
mation the Sub-Deputy Collector reported 
that Bishwanath’s name should be in the 
Roll. Ona further objection being receiv- 


ed, the Sub-Divisional Officer himself: held ` 


an inquiry, which led tothe present prose- 
cution. 

It has been found by the Courts below 
that Bishwanath never held land under the 
petitionerin village Nankar,and that the 
information given by the petitioners to the 
Sub Deputy Collector on that point was 
false. ` 

Three points of law were argued’ before 
me. The first point taken is that the state- 


ments made by the petitioners were in the’ 


nature of evidence given before an Enquir- 
ing Officer, and, therefore, were not such 
voluntary information as is contemplated 
by s. 182. Reliance was placed on Chinna 
Ramana Gowd' v. Emperor (1) and Mangu 
v. Emperor (2). In the former ease it’ was 
held that a statement made unders 163 of 
the.Code of Oriminal Procedure in answer 
to questions put by a Police Officer making 
an investigation under s. 161 cannot be 
made the basis of a prosecution under s, 211, 
Indian Penal Code. In the latter case it 
was similarly held that a statement made 


in such circumstances could not be the 


basis of a prosecution for an offence under 
8. 182, Indian Penal Code. à 
Counsel relies upon the words of the learn- 
ed Judge in the latter case: "the expres- 
sion ' give information’ in s. 182 means to 
volunteer information and was not, in my 
opinion, intended to apply to a statement 
made in answer to questions put by apub- 
lie servant." 'The learned Government Ad- 
vocate. relied on: Queen- Empress v. Ramji 
Sajabarao (3) where it was held that a per- 
son who had given false information to a 
Forest Officer in the course of an inquiry 
was punishable unders. 182, whether the 
information was volunteered by the inform- 


‘ant or given in answer' to questions put- 


to him by the'publie servant. Answers 


. given to questions put by a Police Officer: 


in the course ofan investigation may not, 
be punishable under s, 182, but I'am of 


(1) 31M. 506; 18 M. L, J. 573; 9 Cr. L J. 77. - 
(2) 25 Ind Cas. 978; 35 P. W-R:1914 Cr.;927 P.L. 
R. 1914 Or.; 18 Or L. J. 65 


468, 
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'view by the above Bombay case. 


The learned: 


` 8.182. This point is very technical. 
' complaint shows that the petitioners were. 


0. - : 
3) 10 B. 124; 10 Ind. Jur. 300;: 5 Ind. Dec. (N. s, 4 
(3) ] bó pu Deo s) to commit that offence, 
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opinion that the words “ give information ". 
should not be interpreted- as. necessarily, 
meaning “ volunteer information, ". that is, 
that it must beinformation on some matter ` 
which is not already under inquiry by the’ 
public servant. I am supported in that 
In the 
present case it does not appear whether the 
petitioners were, asa matter of fact, queg- 
tioned in the first instance by-the Sub-De- 
puty Collector. Itis clear that if the peti- 
tioners had not appeared at the local in- 
quiry to supply the necessary informa!ion 
to prove that Bishwanath held the land, 
his name would have -been struck off the 
Eleetoral Roll It was theinformation that 
was supplied bythem and which is now 
found to be false which led to the restora- 
tion of his name on the Electoral Roll. > - 
The next point urged is that the Sub- 
Divisional Officer had no jurisdiction to make, 
the complaint, as the Sub-Deputy Collec- - 
tor was not an officer subordinate to him 
atthetime the complaint was -made. "The 


contention is apparently based on the al. 


legation that, at the time the complaint wag. 
laid, the Sub Divisional Officer had ceas- 
ed to be a Revising Officer for the purposes’ 
of the election, andthat the complaint could . 
only be made by the Election Officer or by. 
the Sub.Deputy Collector himself. Whe- 
theratthetime that the complaint “was 
laid the Sub-Divisional Officer had ceased. 
to bethe Revising Officer there is nothing. 
to show; whether the Sub Deputy Collector. 
was ever an Assistant Revising Officer ag 
was contended before me, I find nothing to ` 
show; whether atthe time the complaint 
was filed there was such’ a person in the 
province as an Election Officer does not 
&ppear. This .point was not taken apparent- 
ly in the lower Courts; The Sub:Deputy : 
Collector was certainly a subordinate of the 
Sub. Divisional Officer, and he was apparent- 
ly directed to hold the local inquiry ‘in liis 
capacity asa subordinate officer, " =~ i 
The third point is that there was no 

complaint such as is contemplated by s. 195 
(1) (a) of the Code of Criminal’ Procedure, 
inasmuch as the complaint ‘was made .*urn- 
der s. 195 (4) of an offence under s. 120-B. 
Indian Penal Code, namely, of a criminsl 
conspiracy ‘to commit an offence. under 


TRE 
really being accused -of an offence under 
s. 182 as well as of a criminal ‘conspiracy. 
The complaint, 


114 epi e 
distinctly’ stated facts 
offence under s, 182. 

The application is rejected. 

“ALN A, Application rejected, 


constituting an 


. c s 
— 


CALCUTTA HIGH COURT. 
CriminaL Rergrenoz No 72 oF 1926. 
March 14, 1927. : 
Present ;—Mr. Justice Suhrawardy and Mr. 
Ue Justice Oammiade. i 
-IRJAN AND OTABUS— ACOUSED 
; versus 
. "HMPEROR- Opposite PARTY. 
Criminal trial—Jury—One of Jurymen not entitled 
to sit—Legality of verdict—Re-trial, when ordered. 
Where.one of the Jurymen is not entitled to sit in 
the. Jury, the Court is not properly constituted and 
the: verdict ofthe Jury is anullity. But the High 
Gourt will not order a re-trial even though the. 
verdict of a Jury acquitting an accused is a nullity, if 
the verdict is in accordance with the facts of the case, 


[p. 716, col. 1.] 

Criminal -Reference made by the Addi- 
tional Sessions Judge, Sylhet, dated the 7th 
December, 1926 

: REFERENCE. 
''*A concise statement of the case for the 
prosecution. 
. .' On 16th May, 1926,at about 230 A. M. 
some 8 to 10 men got into the middle room 
on the baraghar of Nabin Day of Hazim 
within Police Station Karimganj, where his 
wife Mokshada, his sons Gopesh, (a young 
man of about 22) and Saday (a little boy of 
four years) and his daughter-in-law, Sneba- 
lata (wife of his eldest son Jogesh) slept on 
that night and hisutensils, trunks and boxes 
. were kept, by cutting open- the mat door 
of the cook room which wasadjoining to it 
and the mat door which was the door of 
intercommunication between the middle 
room and the cook room. Mokshada.was 
first aroused from sleep and she found the 
room fully lighted and some men inside ‘it 
armed with” lathig and daos. She then. 
aroused her son Gopesh from sleep and both 
raised an alarm. The dacoits ordered them 
to keep quiet and to show them their valu- 
‘ables but they went on crying out and were 
both severely beaten by them. Gopesh got 
8_jathi blows on several parts of his body 
and Mokshada got 5 injuries of which .one 
was grievous (the terminal bone of: her 
left thumb was broken) and another 
- was an incised wound in the left side 
of her head towards the front caused 
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by a dao. Bnehalata, a girl of 10 or 11 
woke up about that time and began 
screaming and she was also given a slap or 
a fist-blow inone of her cheeks and she 
fell down stupefied. The dacoits then 
took away theornaments which the girl had 
on her person, the contents of the trunks | 
and box, including money and the ` utensils 
which were in the room. Nabin slept with 
a 10 year old son of his in the eastern ghar 
in the bari but he could not come out, the 
door of his ghar having been closed from 
outside and joined in the cries of the other 
inmatesof the house. Some of the neigh- 
bours (he had a few neighbours) came to 
the bari, on hearing the cries, shouting and ` 
the dacoits decamped. Gopesh recognised 
5 of the dacoits whom he knew from before 
by names and Mokshada could identify 
them if she saw.them. They said soto the 
neighbours who came immediately after the 
occurrence, to the Sarpanch who was 
brought tothe bari during the night and 
to other witnesses in the morning.. The 
gixaccused were sent up by the Police after 
atest identification parade of 8 suspects, 
mixed up with other Musalmans, had been 
held and Mokshada had identified -5 of 
them. ` 

“3, Charge.—The six accused have been 
charged under ss.395 and 325/34, Indian 
Penal Code and accused Abdul Wahid 
alias Kantai under s. 397, Indian Penal 
Code also. : 

“ 4- Grounds for Reference.—The verdict 
of not guilty returned by the majoiity (3 
Musalmans) of the Jurors is against the 
weight of evidence. It appears to me to be ` 
perverse and, in my opinion, the ends, of, 
justice require this Raference. Thirteen wit- 
nesses have been examined on the side of the 
prosecution including the Sub Inspector ‘of 
Police who investigated the case and of these 
witnesses. Gopesh, Mokshada and Snehalata 
P. Ws. Nos. 2,3 and 4 witnessed the’ occur- 
rence and were beaten by the men. Prosecu-- 
tion witness No. 8 Raman Rav, P. W. No. 9 
Kutiram, and the Sarpanch Babu Ram Oh. . 
Dutta P. W. No.1l,came to.Nabin's house 
immediately after the cccullerce, caw the | 
wounded inmates and-the condition of the 
house. They also heard from Gopesh that he 
had recognised some of the dacoits and the 
names of five of them and from Mokshada 
that s5e would be able.to identify some of 
them if she saw them. Then in the morn-- 
ing P. W. No. 2 Harendra Kumar De Pur- 


Kayastya heard of the dacoity and wrote. 


- [104 I, O, 1827] TRIAN V. BM 
out the telegram which the Sarpanch sent 
to the officer in charge of the Karimganj 
Thana and Babu Labanya Charan De Pur- 
kayastya heard of the dacoity and got the 
names of five of the accused: from Gopesh as 
having been recognised by him in the gang 
of the dacoits. In the afternoon the investi- 
gating Police Officer came to Nabin's house, 
held an inquest of injuries of the three 
wounded .persons, examined them and sent 
them tothe Hospital for medical examina- 
tion and treatment. He found the mat doors 
cut open, the wooden door ofthe eastern side 
partly broken, the trunk and the boxes lying 
open and broken denuded of their contents, 
got no utensils in the house and secured a 
burnt torch and 2 lathis. None of the 
witnesses wasin any way connected with 
Nabin or bore any grudge against any of the 
accused. The Sarpanch, Harendra Kumar 
De and Labanya Babu are evidently men 
of position in the village, and so far as 
Labanya Babu’ is concerned, he is the 
zemindar of Dasgram and maintains a po- 
sition of dignity. He does not visit any- 
body's house. and hardly mixes with any 
body. -Though there are slight discrepan- 
cies between what the. witnesses said here 
and what they stated before the Daroga but 
their evidence appears to be substantially 
true. In the Sessions Court facts in detsil 
are elicited by the Public Prosecutor and it 
is nothing unusual that certain facts which 
are not found to have been mentioned either 
before the Daroga or in the Committing 
Magistrate’s Court are placed on record 
here. Some exaggerations are also often- 
times made in the Sessions Court but 
that is no reason why the prosecütion case 
should be altogether discarded. In this 
case accused Anjab was sought to be con- 
nected with the grievous hurt and accused, 
‘Abdul Wahid alias Kantai with the cut in 
the head of Mokshada in this Court though, 


` as the Daroga says, such a case was not set: 


up when he investigated the case. There 
ean, however, be no doubt that Gopeeh: 
named thefiveaccused,namely, Irjan, Anjab, 
Hatim, Árni and Abdul Wahid alias Kantai 
from the beginning totheend. As far as 
accused Iusuf (he had two previous convic- 
tions, accoyding to his own admission in. 
the Magistrate's Court) is concerned, he. 
could not give hisnameto Labanya Babu 
but from the. description he gavé Labanya 
Babu took him to be Jusuf and he was 
identified by Mokshada at the test identi- 
. fication, : 


PRROR, 
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“The accused simply pleaded not guilty 
but the learned Pleader who defended 
them made all sorts of suggestions but there 
is not an iota of evidence in support there- 
of. In the first place itis suggested that 
both the wife and the daughter-in-law of- 
Nabin were-of lose character and young- 
men including the Sarpanch. used to visit 
his house and on the night of the occur- 
rence there was a fight betwcen the lovers.” 
Then, when the learned Pleaders saw that 
the wife of Nabin was an elderly woman 


without any personal charm about her, they 


passed on to the daughter-in-law as the 
object of love and suggested that some bad ` 
characters came on that night to have illicit 
connection with her but apparently the 
daughter-in lawis,accordingly tothe Jurors, 
was between 10 and 12,and has not yet 
attained puberty. She is a little girl of 
ordinary growth and stature and love- 
making is out of the question with her. 
As regards the accusation of the accused as 
having taken part in the dacoity, the sug-. 
gestions were that Gopesh had quarrelled 
with Kantaiand there were fights in connec- , 
tion with several incidents, such as - theft, 
rioting and rescue of cattle, each of which 
was acriminal offence, but they have all 
been denied by Gopesh and there is no 
evidence on the point. Such. being the. 
circumstances, there is absolutely no reason 
to disbelieve the prosecution case, 

: “The defence laid a special emphasis on: 
the improbability of men known to. the 
male members of the dacoited house taking 
part in the dacoity but this is quite a handy 
plea ‘to influence the Jury. Such men, I 
shall think, are in a more advantageous 
position because of the possibility of such 
a plea being taken up. - 

“The defence also made much capital of 
the non-examination of one.Muslim Ali who 
is said to have come during the night and 
questioned Gopesh if he recognised any of, 
the dacoits. The evidence.is that when 
Muslim Ali came and questioned Gopesh if 
he recognised any of.the dacoits, Gopesh 
was not ina fit state of mind tb give any 
answer to him and he then left the place, 
(Gopesh in consequence of the severe beat- 


.jng he.received at the hands of the dacvits 


fell down in a semi-unconscious state in 
the courtyard just as he came out- of The 
ghar on the neighbours coming there and 
water had to be poured on his head and he 
took some time to be'collected). The Daroga , 
also gave the explanation that his son wag 
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a Police suspect and was the friend of 
accused Abdul Wahid alins Kantai. i 

“5, Recommendation. —Regard being had 
to the'evidence and the circumstaness of 


the case I take the minority verdict to be. 
correct and in my view all the ‘accused. 


should be convicted of the offence of daco- 
ity under 8.395, Indian Penal Code. I don't 
think that the charges under s. 328/34, 
Indian Penal Code against all and under 
s, 397, Indian Penal Code ‘against Abdul 


Wahid alias Kantai are maintainable. In: 


my opinion the grievous hurt inflicted on 
Mokshada could not have been in further- 
ance of ‘the common intention of all the 
men inthe gang. The bruises, according 
to the Doctor, were caused by sticklike 
thingsand the two lathis which were pro- 
duced in Court were also like sticks. The 
cut was also not of a severe type. ‘From 
these circumstances, I am inclined to think 
that the common intention was not to cause 
any grievous hurt. 

"The accused shall remain in kajat as 
before". i i 

Moulvi M. S. Nasim Ali and Babu Anil 
Chandra Roy Chowdhury, for the Accus- 


el. 
Babu Sures Chandra Talukdar, for the 


Crown. 
JUDGMENT.—This is a Reference 
unders. 307, Criminal Procedure Code 


against the divided’ verdict of the Jury in 
8 case under s. 
The Jury were divided in the proportion of 
3:2. It happened that one of the Jurymen 
who gave the verdict of not guilty was a 
person who was not entitled to sit on the 
Jury. Hehad not been summoned. The 
Reference has béen made on the ground that 
the Court was not properly constituted and 
that, therefore,the verdict of the Jury should 
be treated asa nullity. The Reference has 
also been made on the ground that the 
verdict of the Jury is against the weight of 
evidence. We.entirely ‘agree -thatas the 
Court was nót properly constituted, the 
verdict of the Jury counts for nothing. We 
have, howeyer, been taken through the 
record of the case and we -find that-al- 
thoughthe verdict cannot besustained on 
one ground under the law, still itis in 
accordance with the facts of the case and 
we.ghould not be justified in ordering a 
. re-trial. The dacoity took place in the 
middle of the night on the loth May, 1926. 
The son ofthe owner of the house named 
‘Gopesh is said to bave recognised fiye of 
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the accused persons among the dacoits and 
his mother is said:to have recognised one 
of the dacoits. The sixth accused is a 
person who was identified by the mother 
ata test identification held by the Court 
before the trial. All the aceused persons 
are local men known to the complainant 
and his family. It is very unlikely that 
men known to the people of the house 
would commit a dacoity without taking 
precaution to disguise themselves, The 
inference arising from the fact that the 
dacoits are said not to have been disguised 
is further strengthened, as far as the 
present accused are concerned, by the fact 
that when the Police arrived in the village 
on receiving information, they found all 
these men at their houses. There is the 
further corroboration in the fact that -al- 
though the Police arrived within a few 
hours of the dacoity, nothing-was found in 
the house of any of these men. The com- 
plainant Gopesh seems’to have been of a 
He says that.a few :days 
before the occurrence he returned from 
Karimganj with Rs. 60 which his brother 
had given him tocarry home, and that ho 
spoke of it to two of thé accused on the 
way and thatin answer to this.question he 
told them that he had this money with 
him. He further said thata day or two 
later the accused Kantai was moving about 
near his house and that this roused -sus- 
picions in his mind and that he questioned 
him asking him what he was doing near 
his house and Kantai told him thathe was 
looking for his pony, Gopesh says that he 
told Kantai that it was not likely that -his 
pony had strayed near his house. He 
apparently showed considerable annoyance 
at Kantai being near his house because-he 
says that Kantai asked him what right 
he had to be annoyed at his presence :near 
his house. We find, therefore, that.Gopesh- 
war had suspicions before .the cccurrence 
at his house and, therefore, it was quite 
likely. that he’ would, name the persons 
against whom he had formed suspicions. 
Identifications made at night during the 
occurrence such as dacoity when blows are 
struck and the people are terrorised, 
are generally of very little value. Tak- 
ing this along with the other circums- 
tances, we think that any Jury would ‘be 
right in refusing to believe such idenifica- 
tion. As regards the identification of the 
six accused persons by Gopesh's mother ou 
side the. Court house, that.matter is ver 
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‘easily explained. The six accused persons 
were lined up outside the Court with other 
persons found there. Ib does not appear 
that any of the other persons belonged to 


the neighbourhood of the complainant and, 


therefore, the complainant's mother could 
have no difficulty in pointing out these 
men who belonged to her own neighbour- 
hood asshe must have known them at 
| least by sight. In all these circumstances 
we do not think that there should be re-trial. 
The Reference is rejected. The accus- 


ed are acquitted and will be set at 
liberty. : | 
Reference rejected, 


A. N. A, 


— 


OUDH CHIEF COURT. 
CrimInaL Revision No. 51 of 1927. 
June 29,1927. 
Present:—Mr..J usticé Pullan. 
JIALAL—APPLICaNT 
Tersus ` 
CHHANGALAL—OpposiTE Parry. 

Criminal Procedure Code (Act V of 1898), s. 145 
—Party in possession; of property—Danger of breach 
of peace—Power of Magistrate to maintain posses- 
“sion. 

Where a Magistrate in proceedings under s. 145 
of the Criminal Procedure Code finds oñ the evidence 
"that one party is already in posséBsion and that if 
no order is passed continuing him in possession 
there is likely to be a breach of the peace, he is 
justified in passing an order maintaining the posses- 
sion of such party without regard to the merits of 
the claim of the other party to share in the property. 

Application against an order of the 
Sessions Judge, Fyzabad, dated the 7th 
May, 1927; upholding that of the Magistrate, 
First Class, Fyzabad, dated the 3lst March, 
1927,- 

Mr. K.N. Chak, for the Applicant. | 

Mr. H. Husain, for the Opposite Party. 


JUDGMENT.—This isa frivolous 
application in revisionof an order of the 
Sessions Judge of Fyzabad dismissing an 
application for revision ofan order of a 
Magistrate under s.145 cf the Code of 
Criminal Procedure. The present appli- 
cant did not. even take ihe trouble 
..t6 appear before the learned Sessions 
. Judge, but allowed his case there to go by 
default, and is now making a second 
attempt to get this Court to interfere, 
Before this Court could interfere in revision 
it would be necessary for the applicant to 
show that the Magistrate acted in some 
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illegal fashion or at any rate that-a sub- 
stantial injustice has -been done. The 


` Magistrate undoubtedly received informa- 


tion that these two brothers were likely to 
come to blows.for the possession of their 
sir land. He stated this fact in his order 
which is framed in accordance with law. 
He heard all the evidence of the parties. 


He came tothe conclusion that one. of the 


brothers Chhanga Lal was actually in 
possession and he passed an order keeping 
him in possession until the other brother 


“could establish aright. It is argued before 
.me that merely because the parties are 


brothers and presumably members: of -a 
joint Hindu family the Court should not 
have given possession to one as against the 
I see no force in this contention. 
Seeing that the Court: has found fiom the 
evidence that one brother is already in 
possession and thatif no orderis passed 
continuing him. in possession there is 
likely to be a breach of the peace, the 
Court was perfectly right in passing an’ 
order under s. 145 without any regard to 
the merits: of the presént applicant’s claim 
to have a share in the land.. Nó doubt 
he can éstablish his right in another place 
either by bringing a-suit for profits or in 
some other manner. There is absolutely no 


round forinterfering with the order of the 


Magistrate as confirmed by the learned 
Sessions Judge. I, therefore, dismiss the 
application, and as the application was 
not pressed atall in the Sessions Court 
and appears to be entirely groundless, I 
allow the other side Rs. 50 by way of 
costs. : 


G. H, Application dismissed. 





CALCUTTA HIGH COURT. 
CriminaL Revision No. 260 or 1927, 
May 6; 1927. ., 
Present:—Justice Sir Charu Chunder : 
Ghose, Krt., and Mr..Justice Cammiade. 
M. BANERJEE-—AccosED—PRTITIONER ` 
. versus . : i 
' EMPEROR.— OPPOSITE PARTY, ‘ot 
Penal Code (Act XLV of 1860), s. 500—Defamation 
— Privilege of Advocates, nature of —Presumption. of 
good. faith —Duty of Court to give accused opportunity 
to explain —Ad: 0 :ate, responsibilities of. n 
Advocatesin India have not such unqualified and 
absolute privilege as is accorded to their brethren in 
England, in respect-of questions asked in cross- 
examination, [p.719, col L] : 


Nem 


H8 .: 

ltis not defamatory to make imputation on the 
Character and position in life of a witness, provided 
that.the imputation is-made in good faith and for 
the protection of the client who has engaged the 
Advocate. The presumption, therefore, is that a ques- 
tion asked in cross-examination making an imputa- 
. tion as regards a witness affords no ground ordinari- 
ly for a criminal prosecution and that it is the duty 
of a Court when a complaint is made against 
an Advocate for having used defamatory words 
to presume that the remark or question objected 
to was made on instructions and in entire good 
faith. [ibid.] . 

There may be circumstances which may show that 
the question or remark objected to was made want- 
only or from malice or from private motive, but the 
greatest care ought to .be taken to enquire into the 
circumstances and an opportunity should be given 


to the party accused of such offence to offer ex- - 


planations before summons is issued. [ibid.] 


= While Counsel have their privileges they bave 
also their responsibilities and they ought never -to 
' abuse their position or their privileges. [p. 719, col. 
2. ^. : 
criminal revision in the matter of a 
proceeding before the Sub Divisional Magis- 
trate, Diamond Harbour. 
Messrs Langford James, S. K. Sen, 
Babus Mrityunjoy Chattopadhyay. Sachindra 
Nath Banerjee and Manindra Nath 
Banerjee No. ÍI, for the Petitioner. | 
Babus Kanaidhan Dutt and Phanindra 
Nath De, for the Opposite Party. » 
JUDGMENT.—This Rule was issued 
by my learned brothers | 
and Mr. Justice Mullik calling upon the 
District Magistrate of ‘the 24 Parganas and 
also on the complainant Babu Anukul 
Chandra Mitter to show cause why the 
proceedings against the petitioner, who is 
a Barrister-at- Law and an Advocate 
this Court, now pending in the Court, ofthe 
` Sub-Divisional Magistrate in Diamond 
Harbour should not be quashed on these 
grounds, namely, first, that the petition 
of complaint did not dieclose any offence 
committed by the petitioner, 
that on the allegations made by tbe com- 
plainant in his petition of complaint, no 
prima facie case has been made out against 
the petitioner, and thizdly, that in view 
of the admission of the. complainant that 
the’ alleged defamatory question was -put 
by the petitioner 1n cross-examination cn 
instructions > 
could in law be sustained. por 
“In order to understand the precise signifi- 
cance of the three grounds upon which. the 
. present Rule was issued, itis mecessary to 
state shortly the circumstances Giving 1169 
to the present application. The petitioner 
before ud wae engaged to defend one 
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of. 


secondly, - 


from the Mukhtear, no charge: 
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Heramat Ali, who was charged with having 
committed an offence punishable under s. 
- 504, Indian Penal Code., i.e., with having 
intentionally insulted a certain person with . 
intent to provoke a breach. of the peace 
before the Deputy Magistrate of Diamond 
Harbour. It appears from the record that 
the case against the said Heramat Ali 
ended in his conviction, At the trial of 
Heramat Ali, a person of the name of Satish 
Chandra Bose, who isa Mukhtear practis- 
ing in the Court at Diamond Harbour 
instructed the present petitioner on behalf 
of Heramat Ali. One of the witnesses for the 
prosecution was the present opposite party 
Babu Anukul Chandra Mitter. After he 
had been examined in chief, he was-cross- 
examined by the present petitioner, who 
asked him whether it was not a fact that 
he was low born and untrustworthy 
and that his mother had led a life of shame 
in Calcutta. It is admitted by the oppo- 
site party that the question referred to was 
asked on the express instructions of the 
Mukhtear and the petitioner's contention 
is that the question was asked in entire 
good faith and with the bona fide object of 
shaking the credit of the witness Anukul 
: Chandra Mitter and to discover bis position - 
inlifeand that he honestly believed that 
theimputation involved in the said ques- 
tion was well-founded. The offensive 
question was asked in cross-examination 
on the 5th February, 1927. On the 8th 
February, 1927, the witness Anukul 
preferred acomplaint against the present 
petitioner and two others under s, 500, 
Indian Penal Code, with baving defamed 
him. The learned Magistrate issued 
process against Mr. Banerjee. 
Mr. Langford James, who appears on 
. behalf of the - petitioner, has contended 
before us that onthe grounds on.which 
the present Rule has been issued, it should 
be made absolute and that itis right and 
proper that the proceedings against the 
petitioner, should be quashed. While in- 
sisting that the proceedings should be 
quashed, Mr. James, on the instruction of 
his client, has expressed his clients’ deep 
regret that heshould have asked a question, 
even in gcod faith, which hag given pair 
to the opposite party and has apologised 
on behalf of Mr. Banerjee. In view of 
what has taken place in Court, itis un- 
necessary for usto refer in detail tothe 
state of the law in this matter in England 
orin India, Sofar aa the English Law ie 
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concerned, it is settled that Advocates have 
absolute -and unqualified privilege in res- 
pect of questions asked in eross examina- 
tion, Boíar as Advocates in this country 
are concerned—by which expression I in- 
clude Vakils as well as  Pleaders—they 
have not such  unqualified and' absolute 
privilege as is accorded to their brethren 
in England (see in this connection Sullivan 
v. Narton (1), Potaraju Venkata Reddy v. 
Emperor (2), In re Nagaraji Trikamji (3), 
Bhaishankar v. L. M. Wadia (4), Emperor v. 
Purshoitamdas Ranchhoddas (5), Upendra 
Nath Bagchi v. Savi (6), Nikunja Behari 
Sen v. Harendra Chandra Sinha (7) and 
McDonnell v. Emperor (8). It is not 
defamatory to make imputation on the 
character and position in life ofa witness, 
provided that the imputation is made in 
good faith and for the protection of the 
client who has engaged the Advocate see 
the 9th Exception tos. 499, Indian Penal 
Code, ‘The presumption, therefore, is that 
a question asked in cross-examination 
making an imputation as regards a witness 
affords no ground ordinarily fora criminal 
prosecution and when complaint is made 
against an Advocate forhaving used defama- 
tory words it should ordinarily be presumed 
that the remark or question objected to 
was made on instructions and in entire 
good faith. No doubt there may be cir- 
eumstanees which may show that the ques- 
tion or remark objectedto was made wanton- 
ly or from malice orfrom private motive, 
butthe greatest care ought to be taken to 
enquire into the cireumstances,and,as stated 
in McDonnell v. Emperor (8), an oppor- 
tunity should be given to the party accused 
of such offence to offer explanations. before 
summons is issued. In this view of the 
matter and having regard to the state of the 
record before us we accept the statement 
that the offensive question in this case was 
asked in entire good faith and on instruc- 
tions from the Mukhtear instructing the 
learned Advocate. Atthesame time there 


(1) 10 M. 28; 3 Ind. Dee. (N. 8) 770 (F. B.). 

(2) 14 Ind. Cas. 659; 36 M. 216; (1912) M. W. N 476; 
13 Or. L. J. 275: 11 M. L. T. 416; 23 M. L. J. 39. 

(3) 19 B. 340910 Ind. Dee. (xN. 8.) 230. - 

(1) 2 Bom. L. R. 3. 

(5) 9 Bom. L. R. 1287; 6 Cr. L. J. 887. 

(6) 1Ind. Cas. 147; 36 O. 875; 9 C. L. J. 259; 13 0. W. 
N. 340; 9 Or. L.J 165. 

(7) 20 Ind. Cas. 1008; 41 0. 514; 14. Or. L.J. 528; 18 
OQ. W. N. 424 

e (8) 92 Ind. Cas. 727; 3R.521; A. I. R. 1925 Rang, 

245; 4 Bur, L, J. 1407,27 Qr, Ld. 82), cm 
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cannot’ be any doubt that while Mr. 


Banerjee may have acted from a sense of 
duty towards his client and in entire good 


, faith, he certainly failed to exercise his own 


discretion before he put the question ; to 
Babu Anukul Ohandra.Mitter. It cannot 
be too strongly insisted, upon that while 
Counsel baye their privileges they have 
also their responsibilities and they ought 
never to abuse their position or their 
privileges. We are glad that Mr. Banerjee 
has expressed his deep regret that he should 
have caused: any pain to the witness 
Anukul Babu and we are equally glad that 
Anukul Babu, who has been Present in 
Court before us; has through his learned 
Vakil accepted Mr. Banerjee's apology. In 


.this view of the matter we think the pro- 


ceedings against Mr. Banerjee should be. 
quashed, and we accordingly make the 
Rule absolute. 


A. N. A. “Rule made absolute, . 


MADRAS HIGH COURT. 
CRIMINAL Revision Oass No. 995 or 1926 
(CaruiNAL REVISION PRTITION No, 801 | 
oF 1926). i 
5 i Apr al 1927, 
resént:—Mr, Justice Curgenven. 
K. SRIN 1VASAMOORTHI- Pm wa 
versus . 
NARASIMHALU NAI DU— RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss, 489 
517, 820—4 pplication to Court of Appeal under s 520, 
nature of -Limitation —Refusal to entertain applica- 
tion as Deng a an TRUE of currency- 
Bios entitled to Nn Peg CE 
itle to a eur j iver 
and, therefore, whare a ge eec Mer io ior 


e rency note isre- 
covered from an innocent third person, it should be 
returned by the Criminal Court, after disposal of the 


proceedings in connection with the theft oft 
to the person from whom it is recovered ana nati 
e eg from whom it was stolen [p. 720. col. 2 
gas Ham v. Emperor (1) and Aru: | va; 
Y: dd uma esi (2), blond TREET anan 
. Where the title to seized property is d i 
should be returned to hé person from whom d oe 
seized, unless there are special circumstances which 
would render such a course unjustifiable. [abid ] 
An application made under s. 520 of the Criminal 
Procedure Code to a ‘Court of Appeal’, is not in the 
nature of an appeal and'is not, therefore, governed 


d for appeals. 
om 





[ibid] 
. Where an Appellate Magistrate erroneous] : 
to entertain a petition on the ground tha; it" refuses 


2 is time- 
barred, the High Court can interfere i revisi 
under s. 439, Criminal Procedure Code. Tuy ^ 


Petition under ss. 435 and 43) of th 
Criminal Procedure.dode, 1898, praying the 


-. 120 


. High Coürt to revise an order of the Court 


: of the 


Additional District 


` preferred against the judgment of the Court 


ofthe Stationary Sub-Magistrate, Tanjore, 


. in GC. O. No. 91 -of 1926. 


Mr. B. Sitarama Rao, for Vae Petitioner. 
- Mr. A. Srinivasa Ayyangar, for the Re- 


.8pondent. 


The “Public Prosecutor, for the Crown. 
ORDER.—The. question which arises 


_on the merits of this case is. whether a 


4 


stolen currency note for Rs 1,000 should 
be returned to the complainant, who lost it 
by the theft, or to the innocent third party, 


from :whom it was ‘recovéred after passing 
through a' Bank. Before, however, coming . 
.to the merits, a question of procedure arises. 


;e Stationary Sub-Magistrate of Tanjore 
ee aan the theft case,. directed 
that the noteshould be returned to the 
complainant. The subsequent recipient, 
now the petitioner, appealed against -this 
decision to the District Magistrate, and the 
case was disposed of by the Additional 


“. District Magistrate of Tanjore. He held 


"4 sanction to prosecute. m8 
.that in all these cases the Court designated 


.has been given special jurisdiction to pees . 
‘what order it thinks fit, and that it is 


“may be made to 


‘Code relating to l 
Todd given ior good behaviour, and to 


that an appeal lay under the terms of s. 520, 
Criminal Procedure Code to the District 
Magistrate, but that the petitioner's appeal 
was time-barred andno satisfactory ex- 


-. planation had been given of the delay. 


He, therefore, dismissed it holding at the 
same time that he could not treat the 


-application as a revision petition. 


A revision petition is now preferred 


against this decision to this Court. 


Tt appears tome doubtful whether an 


“application made under s. 520 to a ‘Court . 
‘of Appeal, confirmation, reference or revi- 
‘sion, is in the nature of an appeal. The 


only to 


phrase I have quoted seems 


-designate the Courts which can ‘modify 


‘alter or annul’ le 
.the preceding sections, and notto specify 


an order passed under 


the nature of the application which has 


‘to be made to them. For analogous powers 


sessed, by superior” Courts reference 
a S s s. 125, Criminal Procedure 
the cancellation of a 


eg. 195, Criminal Procedure Code relating 
« It seems io me 


not necessary to read into the sec- 
tion the -provisicns regarding appeals. 
I have been unable. to` obtain any 
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Magistrate, ~ 
- Tanjore, in Criminal Appeal No. 18of 1926, 


‘nath Pundhk Revankar (4). 
“the latter case werein essentials similar to 
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light upon this point from decided. 
cases, since neither in Kanshi Ram v. 
Emperor(1) nor in Arunachala Thevan v. 


` Vellachama Thevan (2) did the question arise 


in its present form; in the one theorigi- 
nal order was passed by the Appellate 
Court, andin the other it was found pos- 
sible to treat the proceeding as part of 
the criminal appeal. In these circumst- 
ances I hold that the application to the 
Additional District Magistrate was not 
‘an appeal and, therefore, not time-barred. 
He had jurisdiction to entertain it, and 


-his refusal to doso, inmy .view, enables 


this Court to entertain this Criminal Revi- 
sion Petition, 

On the merits, the principle which Iam 
disposed to adopt, against .the adoption 
of which I have not been shown any authori- 
ty, is that, where the title to seized 
property is doubtful, it should be returned 
to the person from whom it was seized, 


‘unless there are special circumstances which 


would render such à course unjustifiable, 
In the present case, thereis no doubt that 
the petitioner received the note in all good 


faith, and the titleis not so much doubt- 
‘ful as pretty evidently with him, as property 
- toa currency note passes by mere delivery, 


That was the principle adopted inan old 
Madras case, In the matter of the petition 
of Collector of Salem (3) and In re Panihari- 
The- facts of 


those here, For the complainant it has been 
suggested thatit is not for this Court in 
revising the Sub Magistrate's order to' 
interfere with his discretion. - This argu: 


- ment receives no support from the terms of- 


8.. 520, Criminal Procedure Code and 
since revision of the order may save 
subsequent litigation I think that there 
isample ground for 80 revising it. Accord- 
ingly 1 allow the Oriminal Revision Petition 


“get aside the order of the lower Courts, and 


direct the Sub-Magistrate to recover the. 
currency-note from the:complainant (P. W, 
No. 1) and deliver it to the petitioner. (P. 
W. No. 5). ` 
V. N. V. Revision allowed, . 
A. N. A. . 


(1) 73 Ind. Cas. 937; 4 Lah.49; 8 P. W. R. 1933 
Cr.; 21 Or. L. J, 713; A. I. R. 1924 Lah. 75. 

(2) 711nd. Cas, 514; 46 M. 162; 44 M. L. J. 56: 17 
L. W. 462; 32 M. L. T. 101; 21 Cr. L. J. 162; A. L R. 
1923 Mad. 324. 

(3 7 M. H. O. R, 233; 2 Weir 664. 

a 31 Ind. Cas. 383; 40 B, 186; 17 Bom. L. R, 929f 
16 Or, L, J, 783, : 
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CALCUTTA HIGH, COURT. 
OxraiwAL CIvIL Surr No. 900 ‘or 1923. 
March 31, 1927. -` 
Present :—Mr. Justice Page. 3 
GOCULDAS AND OTHERS— PLAINTIFFS 
` versus f 
CHAGANLAL AND O1HERS—DERENDANTS. 
Letters Patent (Cal), cl. 12—'Suits for land or 
other immoveable property, meaning of—Suit for 
share of sale-pvoceeds of property outside jurisdiction, 
whether suit for land—Jurisdiction on ground of 
‘residence of 'defendant'—Several defendants—All 
defendants, whether should reside within jurisdiction 
—Kquitable jurisdiction of High Court 
The term ‘suits for land or othor immoveable pro- 
perty' in cl.12 of the Letters Patent, Calcutta, is 
not limited in its meaning to suits, in which the 
plaintiff seeks to recover possession of land or other 
immoveable property but means suits in which, 
having regard to the issues raised in the pleadings, 
the decree or order will affect directly the proprie- 
-tary or possessory title toland or other immoveable 
property. [p 722, col. 2.] 
India Spinning & Weaving Co. Ltd., v. Climax 
Industrial Syndicate (4), and other cases followed. 
.: Yenkoba v. Rambhaji (1), Yeshvantrao Holkar v. 
Dadabhai Cursetji (2) and Nagendra Nath Chowdhuri 
v. Eraligool Co., Ltd. (3), not followed. 
. A suit for a share in the sale-proceeds of an 
ancestral house situated beyond the local limits of 
the Original Civil Jurisdiction ofthe High Court, in 
which the real issue to be decided is not with 
respect to the title to such property but whether the 
plaintiffs at all material times were members of the 
joint undivided family to which the property in suit 
' belonged, is not a ‘suit for land or other immoveable 
T within cl. 12 of the Letters Patent. “[p. 726, 
col. 1. 


& 


. Where a suit is instituted in the Original Side of 
the High Court against several defendants, some of 
whom reside within, and some outside the local limits 
of the Original Jurisdiction of the. High Court, the 
High Court has no jurisdiction under the last portion 
ofcl 12 ofthe Letters Patent totry the suit even 
as: against those defendants who are within the 
jurisdiction. The expression ‘defendant’ in the said 
' clause is used in a collective sense and includes all 
the defendants where there are several defendants. 
.[p. 726, cols. 1 & 2.] . 

- Hadjee Ismael Hadjee Hubeeb v. Hadjee Mahomed 
Hadjee Joosub (29), followed.  . 

Both in India and in England the High Courts, 
for the purpose of doing equity, possess jurisdiction 
to pass decrees in personam which may affect im- 
moveable properly situate beyond the jurisdiction of 
the Court. But, while this jurisdiction in equity is 
to be exercised at the discretion of the Court, tke 
Court will act in compliance with limitations upon 
its discretion which have long been established. [p. 
724, col. 2.) 

Messrs. N. N. Sircar and S C. Bose, 
for the Plaintiffs. 

Messrs, $. N. Banerjee, N.N. Bose and 
R.N. Banerjee, for the Defendants. 


JUDGMENT.—This is a suit to recover 
a sum of Re. 6,4¢2 being part of the proceeds 
of the sale of a dwelling house at Bhawal pore 
sin the Iunjab, The premises in tuit are 
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situate in the Native State of Bhawalpore,and 
are not within the jurisdiction of the High 
Court at Fort William in Bengal. 

- The plaintiffs’ cause of action is set out 
in paras. 9 to 12 of the plaint. 

Paragraph 9.—' The plaintiffs and. the 
defendants, as members of an undivided 
Hindu family governed by the Mitakshara 
School of Hindu Law, had been in joint 
possession and enjoyment amongst others 
of the said ancestral house and premises in 
Bhawalpore, having inherited the same from 
their common ancestor the said Sundar Shah 
Rathi as stated above, till the same, with all 
additions and alterations and improvements 
made thereupon with the advance of time, 
were disposed of about three years ago as 
stated below.” 

Paragraph 10.—“ About three, years ago 
the defendant Chaganlal, acting for himself 
and as the constituted attorney of the other 
defendants, sold and conveyed the said 
ancestral house and premises with the said 
additions alterations and improvements 
thereupon part by part to diverse parties in 
the months of March and April, 1920." 

Paragraph 11.— “The said sales were all 
effected by the defendants without the 
consent or knowledge of the plaintifs or 
of any of them and he realised therefrom in 
all the sum of Rs. 19,476." 

Paragraph 12.—“The plaintiffs have been 
advised and they believe and submit that 
they are entitled to one-third of the whole 
of thesaid sum of Rs. 19,476, that is to say 
the sum of Rs. 6,492.” 

The relief claimed is— ; 

Jl, Leave under cl 12 of the Letters. 
Patent,(1865)of the High Court as Fort 
William in Bengal. . 

2. Decore» for the said sum of Rs. 6,499 
with such interest thereon as this Court may 
be pleased to allow. 

3. If, necessary, an account, and other 
ineidental relief, IN 

The defence of Chaganlal and. Kanahyalal, 
the first and third defendants;.is that the 
plaintiffs and the defendànts'are members 
ofa joint Hindu family; ;thàt they did not 
sell the right, title or interest of the plaintiffs 
in the premises in suit, and that any 
interest that the plaintif may have 
possessed in the said premises has. baen 
lost by adverse possession. Sohal, 
tha second defendant, by way of de- 
‘fence stated that the family, éxcept in 
yespect of the said house at Bhawalpore, 
was not joint and undivided; that the 
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defendant Cháganlal had sold the premises 
in suit, and that Sohanlal had received 
Rs. 2,000 in respect of his share of the sale- 
proceeds. . 
Rukmini and Mathurabai, the fourth 
“and fifth defendants, stated in their defence 
that they were the widows of two of the 
members of the said family, and that the 
members of the family fora long time had 
been living separately, but that there had 
not been a partition of the joint ancestral 
property. They stated further that they 
had received from the defendant Chaganlal 
Rs. 4,500, partofasum of Ra. 3,500, which 
was their share of the sale proceeds of the 
property insuit; and they’ denied that the 
plaintiffs were entitled’ to any portion of the 
sale-proceeds that had been received by 
- them. The defendants Chaganlal, Sohanlal 
and Kanahyalal also denied that the 
Oaleutta High Court had jurisdiction to 
try the suit. M P 

The first question that arises is whether, 
having regard to the pleadings, this Court 
possesses ria diotion to try the issues that 
fall for determination. 

Under cl. 12 of the Letters Patent(1865)— 

“The High Oourt of Judicature at Fort 
William in Bengal in the exercise of its 
ordinary original civil jurisdiction, shall be 
empowered to receive, try, and détermine 

“suits of every description, if, in the case of 
‘suits for land or other immoveable property, 
such land or property ‘shall be situated, or, 
in all other cases, if the cause of action shall 
have arisen. either wholly, or, in case the 
leavé of the Court shall have been first 
‘obtained, in part, within the local limits of“ 
the ordinary original jurisdiction of 
the said High Oourt, or if the defendant at 
the time of the commencement of ths suit 
shall dwell or carry on business, or personal- 
ly work for gain, within such limite," 

Leave under cl 12 of the Latters 
Patent,was granted on the 23rd March, 
1993, In the  plaint the defendants 
Ohaganlal and Sohanlal are decribed as 
residing in the town of Calcutta, while the 
other thrae defendants are described as 
being beyond the . jurisdiction of the 

b. ; 
pico the-suit had been called for hear- 
- fag, learned Counsel statedthat the plaint- 
if]. were prepared to abandon their claim 
against the defendants otherthan Chagan- 
lal and Sohanlal, and as against the defend- 
anta Nos. 3 to 5 the suit was dismissed with : 
gosts,. The defendants Chaganlel and So- " 
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hanlal contend that in those circumstances 
this Court has no jurisdiction to try the 
issues that arise, upon two grounds: (i) 


that the suit isa “suit for land"- within ` 


cl 12 of the Letters Patent ‘(1865);. (ii) 
that, at the commencement of the suit, all 
the defendants did not dwell, carry on busi- 
nes8, or personally work for "gain " within 
“the local limits of the ordinary original 
civil jurisdiction " of the Court, as required 
under the provisions of cl. 12 of the 
Letters Patent. It becomes necessary, 
therefore, to ascertain and determine the 
meaning of the words “ suits for land” as 
used in cl. 12 of the Letters Patent. 
Tne term is ambiguous, and in Yenkoba v. 
nonem (1), the Bombay High Court held 
that— . 

“We think that this is not a suit for Jand 
within the maning of s. 5 of Act VIII of 
1859. Comparing that section with ss. 223 
and 224 of the Code, we think that a suit for 


‘land is a suit which asks for delivery of the 


land to the plaintiff.” 


This construction of the term appears to 
have found favour with the Bombay High . 
Court in Yeshvantrao Holkar v. Dadabhai. 
Cursetji (2), and also with Sanderson, O. J., 
in the case of Nagendra Nath Chow- 


dhuri v. Hraligool Co, Ltd. (3). But 
Holkar's case (2) has recently been 
overruled by a Full Bench of the 


Bombay. High Court in India Spinning & 
Weaving Co. Ltd. v. Climax Industrial 
Syndicate (4),and, having regard to the 


ratio of the doctrine to be found in the ju- - 


risprudence of all civilized countries that 
questions relating to the title to the owner- 
ship or possession of immoveable property . 
should be determined not only by the lex 


.situs but also: in fcro situs, I am of opinion 
that this narrow construction is not correct, | 


and that the term “ suits for land: or other 
immoveable property "is not limited to 
Suits in which the plaintiff seeks to re- 
cover possession of land or other immove- 
able property. The sanction of the doet- 
rine is to be found in international ccmi- 
ty, and i f 

“The principle iteelf arises from the eon» 
ception of international law known as emi- 


. * C, R. 12, . 

B. 353; 7 Ind. Dec. (N. B.) 695. 

(8) 70 Ind. Cas. 92; 49 C. 670 at p. 650; 27 O. W.N. 

65; A. I. R. 1922 Cal., 443. ' 
(4) 91 Ind. Cas. 847; 50 B, 1; 27 Bom, L, R, 1281; A. 

IR, 1926 Bou. 1, A Bie, 
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ment domain, by which is meant that the 
proprietary right of every Sovereign State 
isnotouly absolute within its territorial 
limits, 89 as to éxclude that of other nations; 


but also paramount^with respect to the.. 


members of the State itself, so as to include 
the right, in case of necessity or for public 


safety, of disposing of all the property ' 


of every kind within the same limits.” 
(Foote's Private International Law, page 
223.) 


à “ The defendant's judge" "wrote Vattel— 
'js the judge of the place where the de- 
RC ‘has his settled abode or the judge 
of the place where the defendant is when 
any sudden difficulty arises, provided it does 


not relate to an estate in land, or to a right. 


aunexed to such an estate. Ia such a case, 
property of this kind is to be held accord- 
- ing to the.laws of the couutry- where it i8 


situated, and as the right of granting. it is 
vested in the ruler of the country, contro- 


versies relating to such property can only 
bs decided in the State in which it de- 
pends." (B. 2, Ch. 8, s. 103.) l 


Story lays down that— . ] 

“In respect toimmoveable property, every 
_ attempt of any foreign tribunal to found a 
jurisdiccion over it must, from the very 
nature of the case, be utterly nugatory; and 
its decree must be for ever incapable of 
execution in rem. : Wè have seen, indeed, 
that by the Roman Lawa suit might in 
many cases be brought either where the 
property was situate or where the party 
had his domicile. This might well be done 


within any of the vast domains over which : 


the Roman Empire extended; for the judg- 
ments of its tribunals would 'be every where 


respected and obeyed, But among the in- . 


dependent nations of modern times there 
would be insuperable difficulties in such a 
course. And hence even in. countries ack- 
nowledging the Roman Law it has becomea 
very general prineiple that suits in rem 
should be brought where the property is. 
situate; and this principle -is applied with 
almost ‘universal approbation in regard to, 
immoveable property. The same rule is ap- 
plied” to mixed actions, and to all suits 
which touch the reality." (Conflict of 
Laws, s. 551). The learned: author gays 
that— 

* the inconvenier ees of an opposite course 
would be innumerable, and would subjeet. 


immoveable propertyto the most distressing ` 
conflicts arising from opposing titles, and 584 


BOUDA: òitaüantat. 
~ compel every neuen to administer almost 


^N. 817; 19 0: L. J! 481; 
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allother laws exceptits own, in the ordi- 
PT ‘administration of justice," (Section 

55) 

See also Dicey's Conflict of. Laws, 4th Edi- 
tion page 33.  Wheaton's International 
Law. (1904), page 260, Westlake's Private 
lnternational Law, 7th Edition, 315. 

As I apprehend the matter the framers of 
the Letters Patent of 1865, when prescribing 
the local limits of the High Oourt& in India; 
intended to apply the rule that was follow- 
edex comitate in other countries. In my 
opinion, the term “suits for land or other 
immoveable property” in cl, 12. of the 
Letters Patent means suits in which, having 
regard to the issues raised in the pleadings, 
the decree or order will affect directly the. ^ 
proprietary or possessory title to land or. 
other immoveable property; Delhi and Lon- 
don Bank v. Wardie (5), Kellie v. Fraser (6),, 
Sreenath Roy v. Cally Doss Ghose (7), Land: 
Mortgage Bank v. Sudurudeen Ahmed (8);' 
Ebrahim Ismail Timal v. Provas Chandar’: - 
Mitter (9), Lodna Colliery Co. Lid. v. Bipin 
Behari Bose (10), Sudamdih Coal Co. Ltd. v. 
Empire Coal Co., Ltd. (11), Harendra Lal Roy 
y. Hari Dasi Debi (12), Abdul Karim Sahib 
v. Badrudeen Sahib (13), Sundara Bai Saheb 
v. Thirumal Rao (14), Vaghoji v.-Camaji (15), . 
India Spinning & Weaving Co., Ltd. v. 
Climax Industrial Syndicate (4), In re Haw- 
thorne, Graham v. Massey (16), British South 
Africa. Co. v. Companhia de Mocambique 
(17), Deschamps v. Miller (18). 


"Thus construed the restriction upon the 
local jurisdiction of the Indian Courts 


a C. 21; 25 W. R. 272: 1 dnd. Ded. (s. S) 


a 2 O. 445; 2 Ind. Jur. 101; 1 ndi Dec. (s, 8.) 97. 

(7) 5 C. 82; 2 Ind. Dec. (N. 3) 6 

(8) 19C 358: 9 Ind. Dec. Un NG 83, 

(9) 1 Ind. Cas. 472; 36 C. 

(10) 17.Ind. Cas. 500; 39 a 739. 

(11) 31 Ind. Cas. 581; "42°C, 942. 

(12) 23 Ind. Cas. 4531; 41 O. 972; 41 T. d» 110; mac 
L. J. 80; (1914) M. W. N, 482; 16 M. LeT. 6; 180. W 
16 Bom. L. R. 400; 324 L. J. 
T; 1L. We TS Q). 

(13). 28 M. 2 


. Ur RM Cas. 93); 33 M. 131; 63. L. T. 263; 20 M. 
L.J 
A gy Join. 219; 6 Bom, L. R. 958. 


(18) (1883) 23 ch. D. 143; 52 L. J. Oh. 750; 48 Lo T 
101 32 W. R.1 
63 L. J. Q. B. 70; 6 R. 1; 69 D, 


(in (1823) AG, 602; 
[ 023) LOh, 85% TIL. J, Os, 418; 98L. T 
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effected under cl. 12 of the Letters Pat- 
ent conforms to the rule that is observed ex 
comitate by other civilized countries, and 
is in consonance with.what I conceive to be 
the better opinion of the Courts in India. 
Further, if the words “suits for land or 
“other immoveable property" bear the mean- 
ing that I have attributed to them, a simple 
test is provided for determining in any par- 
ticular case whether the Court possesses 
jurisdiction to try the suit. For instance, 
judged by this test, a suit brought to rê- 
cover damages for trespass to land beyond 
the jurisdiction of the Court will or will 
not'be a suit for land according to the issues 
that fall to be determined. If, having re- 
gard to the pleadings, no issue is raised 
as to the title of the plaintiff, and the 
issue to be tried is merely whether the fac- 
tum of the trespass by the defendant has 
been proved, then, if the defendant is with- 
in the jurisdiction, the Court will hear the 
guit, for the suit is not a suit for land. On 
the other hand, if the right of the plaintiff 
to bein possession of the land is in issue 
the Court will have no jurisdiction to try 
the suit, forthe decree will affect directly 
the title to the land. In British South Af- 
rica Co v. Companhia de Mocambique (17). 
Lord Herschell, L. O., observed that 
“he was not satisfied “that either Lord 
Mansfield or Story would have regarded an 
action of trespass to land as a suit for per- 
‘sonal damages only, if the title to the land’ 
were in issue, and in order to determine 
whether there was a right to damages it 
was necetsary for the Court to adjudicate. 
upon the conflicting claims of the parties 
to real estate. In both the cases before 
Lord Mansfield, as I understand them, no 
question of title to real property was in 
issue.” 


Again, if asuit is brought for the ad- 
ministration of a trust which inter alia 
relates to immoveable property situate out- 
side the jurisdiction ofthe Court, and the 

“only relief sought is that the trustee 
should be ordered duly to carry out the 
trust, the suitis not a suit for land But 
if the relief claimed is not confined to an 
order for the enforcement of the trust, 


and the applicant claims, e. g., a declara- 


tiómmof his right to the possession of trust 
properties situate outside the jurisdiction, 
then, in my opinion, the suit would be 
& suit for land, and the Court would have 


dooutoas v. CHAÓANLAL. 
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Dassi v. Nundo Lall Bose (19), Hara Lall 
Bamerjee v. Nitambini Debi (20), Abdul 
Karim Sahib v. Badrudeen Sahib 
(13. I am, of course, aware that 
whilst Courts of. Equity have never 
claimed to act directly upon land situate 
abroad, they have purported to act upon 
the conscience of persons living here. In 
Lord Cranstown v. Johnston (21) Sir R P. 
Arden, Master of the Rolls, said “Archer v. 
Preston (22), Lord Arg Losse v Muschamp (23) 
and Karl of Kildare v. Eustace (24) clearly 
show that with regard to any contract 
made, or equity between persons in this 
country’ respecting lands in a foreign 
country, particularly in the British Domi- 
nions,this Court will hold the same jurisdic- 
tion as if they were situated in England.” 

Per Lord Herschellin British South Africa 
Co. v. Companhia de Mocambique (17), Norris 
v. Chambres (25), Ewing v. Orr-Ewing (26) 
In re Hawthorne, Graham v. Massey (16), 
Duder v. Amsterdamsch Trustees Kantoor 
(27), India Spinning & Weaving Co., Ltd. 
y. Climax Industrial Syndicate (4) 

Iam not disposed to limit the juriedic- 
tion of the High Courts. On the cone 
trary, I conceive it to be my duty to 
maintain, and whenever it is meet so to 
do, to enlarge, the authority of the Court, 
Est boni judicis ampliare jurisdictionem. 
In my opinion, both in India and in Eng- 
land the High Courts, forthe purpose of 
doing equity, possess jurisdiction to pase 
decrees in personam which may affect 
immoveable property situate beyond tbo 
jurisdiction ofthe Court. But while this 
jurisdietion in equity is to be exercised at 
the discretion of the Court, the Court will 
act in compliance with limitations upon 
its discretion which have long been estab- 
lished. In Deschamps v. Miller (18) Parker, 
J , observed that— i 

' The general rule is that the Court will 
not adjudicate cn questions relating to the 


RD 260. 801; 3 c. W. N. 670; 13 Ind. Dec. (x. 8.) 
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(90) 29 C. 315. 
eu (1796) 3 Ves. Jun. 170 at p. 182; 30 E, R. 952; 
3 R. R. 80 


(22) 1 Eq. Ca. Abr. 133; 21 E, R. 938. 
(23) (1682) 1 Vern 15; 23 E R. 322. 
(24) (1686) 1 Vern, 419; 23 E. R. 559. 


(25) (1861) 3 Deg F. &J. 583; 45 E. R, 1004; 7 


' Jur. (x. 8.) (89; 9. W. R. 704; 4 L. T. 345; 131 R.R. 
55 


(28) (1884) 9 A. O. 34; 53 L. J. Ch. 435; 50 L. T. 401; 
32 W. R. 513. 
(27) (1902) 2 Ch, 132; 71 Ta J. Ch, 618; 87 L, T. 22; 
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title to or the right to the possession of 
immoveable property out of the jurisdic- 
tion. There are, no doubt, exceptions to the 
rule, but, without attempting to give an 
exhaustive statement of those exceptions, 
I think it will be found that they all 
depend on the existence -between the 
parties to the suit of some personal obliga- 
tion arising out of contract or implied 
contract, fiduciary reltationship or fraud, 
or other conduct which in the view of a 


Court of Equity in this country, would be. 


unconscionable, and do not depend for 
their existence on the law of the locus of 


the immoveable property. Thus, in cases 


of trusts, specific performance of contracts, 
foreclosure, or redemption of mortgages, 
or in the case of land obtained by .the 
defendant by fraud, or other such uncon- 
scionable conduct as I have referred to, the 
Court may very well assume jurisdiction. 
But where there is nocontract, no fiduciary 
relationship, and no fraud or other uncon- 
scionable conduct givingrise toa personal 
obligation between the parties, and the 
whole question is whether or not acaord- 
ing to the law of the locus the claim of 
title set up by one party, whethera legal 
or equitable elaim in the- sense of those 
words as used in English Law, would be 
preferred to the claim of another party, I 
do not think the Court ought to entertain 
jurisdiction to decide the matter.” 

In Vaghoji v. Comaji (15) 
observed that— . 
. "A Oourt of Equity in England only 
assumed jurisdiction in relation to, land 
“abroad, where as between the litigants or 
their predecessors some privity-or relation 
was established on the ground of contract, 
trust or fraud, but in no case ‘of which 
I am aware has the Court of Equity 
entertained a suit, even if the defendant 
“was within the limits of its jurisdiction, 
where the purpose was to obtaina declara- 
tion of title to foreign land”; _ 

See also the instructive judgment of Kay, 
J., inIn re Hawthorne,Graham v. Massey (16). 

Moreover, the Court will not passa decree 
in personam which indirectly affects foreign 
land unless the decree can effectively be 
enforced bY the personal obedience of the 
defendant within the jurisdiction. 

It will not pass a decree that will operate 
‘in the Courts loci situs merely as a brutum 
fulmen Norris v. Chambres (25), Ex parte 
Pollard (28) ` 

(28) (1839) Mont, & O, 239, 


doGULDAS 0, GRAGANTAH, . 


, Jenkins, C. J., 
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"I am not aware” observed Kay, J., 
"of'any case where a contested: claim 
. depending upon the title to :mmoveablesin 
a foreign country strictly so called, being 
no part of the British dominions, or posses- 
sions, has been allowed to be litigated in 
this country simply because the plaintiff 
and the defendant happened to be here.” 
In re Hawthorne, Graham v. Massey (16). 


In British South Africa's case (17) Lord 
Herschell, L. O., stated. that.— E 

“There appear to me, I confess, to be solid 
reasons why the Courts of this country 
should, in common with those of most 
other nations, have refused to adjudicate 
upon claims of title to foreign land in pro- - 
ceedings founded on an alleged invasion 
of the proprietary rights attached to it, and 
to award damagesfounded on that adjudica- 
tion." H - f 
" And his Lordship added that— 

"It is quite true that in the exercise of 
the undoubted jurisdietion of the Courts 
it may become necessary incidentally to ' 
investigate and determine the title to "' 
foreign lands; but it does not seem to me, 
to follow that because such a question 
may incidentaliy arise and fall to be 
adjudicated upon, the Courts possess, or 
that it is expedient that they should 
exercise, jurisdiction to try an action found- 
ed on a disputed claim of title to foreign 
lands." ; 


In considering whether the present suit 
is a suit for land within el. 12 of the 
Letters Patent I have endeavoured to bear. 
in mind the doctrine enunciated in the 
authorities to which I have referred, and, as 
Iapprehend the matter, the construction 
that I have placed upon the term “suits for 
land or other immoveable property” in cl. 12 
of the Letters Patent conforms alike to the 
principle underlying the decisions of the 
Courts, and, to the. rule of international 
law that finds its sanction in the comity of 
nations. Now, applying the test that I 
have laid down to the issues, raised in 


this case I am clearly of opinion 
that the present suit is not a suit 
for land. The claim is ,to a -share 


-of the proceeds resulting from the sale 
of the ancestral dwelling house at Bhawal- 
pore; aad, having regard to the pleadings, 
no issues arise that can affect the title'to 
the land and premises that have been soll 
The title of the purchaser is not ehalleng., 
ed. In this suit the plaintifs do notgéa, 


, 


bur. 
ak AN 


. ihe plaintiffs and the defendants approbate 
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o sêt aside the sale; on the contrary, both been joined as defendants with some other 


-. Biding at Chinsurah in 


the sale and claim their share 
proceeds. The real issue to be ed 
ed in this dispute is not with respeet. to- 
ihe title to the ancestral dwelling house 
but whether the plaintiffs ab all material 
times were members of the joint undivid- 
ed ` family: to which the dwelling house: 
and premises in suit belonged. For thege- 
reasons, in my opinion, the suit is not 
a guit for land or other immoveable pro- 
perty” within cl. 12 of the Letters Patent 
"s The defendants further contend that as it 
is conceded that no part of the cause of 
action arises within the local limits of the 
ordinary original civil jurisdiction of the 
Court, the Court has no jurisdiction to 
entertain the suit, because three of the 
defendants at the time of the commence- 
ment of the suit did not “dwell, or carry 
on business, or personally work for 
, gain within such limits", In the plaint 
.the third defendant is described as re- 
the Distri 
. Hooghly, and the fourth and fifth defend. 
s i don at Bikaneer; 
eing situate beyond the loca imi 
of the ordinary original civil DE 
tion of the Calcutta High Court. This con- 
tention must prevail, for, in my opinion, in 
g “these circumstances the issue as to the 
jurisdiction of the Oourt isconcluded against 


the plaintiffs by the ruling of this Court in - 


Hadjee Ismail Hadjee Hubeeb j 
Mahomed Hadjee Joosub (29), That wie 
was decided in 1874 and so far as I have 
been able to ascertain, -the correctness 
of the decision has never been doubted 
during the 53 years that have passed since 
the judgment was delivered. Mr. Sircar 
frankly. and properly admitted that the 
plaintiffs could not reasonably contend that 
inasmuchas the suit had been dismis d 
against the three defendants who r id 
beyond the jurisdiction of the Court th 
suit must be deemed to have commended 
from the date when the only defendant 
remaining ọn the record were described 
as residing within the jurisdiction Lear. 
ed Counsel for the plaintiffs, however e a 
tended that as the first and second dé 
fendants were af all material time a 
ablæto the jurisdiction of the Court it 

not open to either of those defendants 
to raise the defence that because they bad 


8 amen- 


(29) 13 B. L, R. 91 at p. 100; 21 W. R, 303 J 


both places ` 


eside - 


persons who are not subject tothe juris- 
diction of the Court the Court has no 
jurisdiction toentertain the.suit. In Hadjee's 
case (29) the same contention was raised 
and prevailed before the trial Judge, ` but ` 
it was not accepted by the Court cn 
appeal. In that case, as in the present 
case, the defendants who were residing 
beyond the jurisdiction were interested in 
the issues that fell for determination, and 
the Court, (Couch, C. J., and Pontifex, J.), 
decided that the suit could not be treated 
as a suit brought solely against the de- 
fendants who were within the jurisdiction, 
and further held that— . 

“to say that it is sufficient for one 
defendant to. dwell or carry on business 
within the jurisdiction, would be to insert 
Something into this clause which is not 
there. It would be saying if any of the 
defendants or any defendant dwells or 
carries on business within the limits. Tt 
being necessary to give to the word ‘de- 
‘fendant’ such a meaning as to include 
more than one for the purpose of apply- 
ing it ‘to suits where there are. several 
defendants, I think we ought aleo to hold 
that the dwelling or carrying on businees 
must be of all the defendants. The ex- 
pression is, used not as indicating an 
individual defendant in a suit, but the 
party defendant to the suit, which may be 
one person or several". : j 
. In those circumstances the Court ordered 
that the plaint be taken offthe file of the 
Court. I am bound by the decision in 
Hadjees case (29) and I order that the 
suit be dismissed, and the defendants" 
costs of and incidental to these proceedings 
be paid by the plaintiffs. 


A. N. A. Suit dismissed, 


LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 30 or 1923, 
May 6, 1927. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 

and Mr. Justice Jai Lal. i 
Musammat SAT BHIRAI KEURD — 
PLAINTIFF—ÅPPELLANT 
à versus 
` AHMAD AND OTHERS—DEFENDANTE— 
SP. 4 RESPONDENTS. 
Limitation Act (IX of 1908), s. 14—Suit by success- 
ful pre-emptor of sale of shamilat for; possession e 
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«Limitation —Haclusion of time—Period during 
which vendor's son was prosecuting suit ‘to set" aside 


~- gdle, whether can be excluded. 


Jo computing the period of limitation of a suit-by 
a succsssful- pre-eniptor ofa sale of shamilat land 
to facover possassion of the land on partition of the 
dhamilat; the period during which the son of the 
_vendor was prosecuting a suit against the vendee 


and the pre-emptor for setting the sale, cannot be - 


excluded'under the provisions of s. 14 of the Limita- 
tion Act... : f 
Second appeal from a decree of the Dis- 


trict Judge, Shahpur-at Sargodha, dated 

. the 24th November; 1922. 
Mr. Nanak Chand, for the Appellant. ` 
Meésars. Mukand Lal Puri and Mulk Raj 

Kapur, for the Respondents. -. ` 


JUDGMENT. —The relevant facts 
which have given rise to this second appeal, 
may be briefly stated. On the 12th of 
May 1900 one Sammun sold 20 bighas of 
- ghamilat land to one. Hukam Ohand. One 
of the conditions in the sale-deed was 
that the vendee would be entitled to take 
possession of the land sold on the partition 
of the shamilat. Itis admitted that this 
partition took place on the 27th of May, 
190; In the meantime, one Mian Allah 
Yar Khan successfully pre-empted the 
sale, a decree on compromise having been 
granted in his favour on the 15th of January 
1902 “and. the market value of the 
land in the suit having been paid: by him 
on the 19th of February, 1902, to the original 
vendes. . i 

On the25th of March, 1902, Mohammad, son 
of Sammun, instituted a suit against Hukam 
Chand, and Mian Allah Yar Khan for a 


declarationthat he was the ownerof the land - 


-and that the defendants had no-rights 
therein. This suit was decreed by the trial 


Court but was finally dismissed by the. 


Chief Court of the Punjab on the 23rd of 


March, 1915, mainly: on the ground that , 


Sammun had au unrestricted power of 


alienation in respect of the ancestral pro- -` 


perty. - 
The present action was then-commenced 
by Musammat Sat Bhirai, widow of Mian 


Allah Yar Khan, on the 23rd of May, 1921, . 


against the sons of Mohammad for posses- 
sion of 20 bighas of the 'shamilat land 


which was originally sold to Hukam Chand . 


and was dgcreed in her husband's favour 
in the preemption suit. Her suit has 
"been dismissed by the District Judge on 
the ground inter alia that it is barred 
by time and theonly question that wehave 
to consideris whether the view of the Dis- 
* trict Judge is correct. 


BARAT RHUÉD-9. AHMAD, e: ERE ME rS. 


: The learned Judge is ofópinion that the 
plaintiff should have executed the decree for 
pre-emption. within the ordinary period 
. provided for the execution of decrees and 
that the only alternative cause.of action 
was a suit for possession by. pre-emption 
and, as’ the period provided for such a suit 
has expired, therefore, the present suit is 
not maintainable. In this the learned Judge 
has fallen intoa confusion. “The plaintiff'a 
present action was.not directed against the 
‘original vendee, Hukam Chand. On the 
other hand he had perfected his title by 
paying the pre-emption money in Court.. 
within the time fixed according to the com- 
promise made with him and, therefore, he 
was entitled to: step into the shoes of © 
Hukam Ohand and was entitled to the same 
remedies as the latter had against his 
vendor. The present suit, which is to - 
obtain possession from the original vendor, 
is governed by the same law, as a suit 
brought by Hukam Chand would have been. 
According to the sale-deed Hukam Chand 
was entitled to get actual possession of 
the land sold to him after partition ‘which 
admittedly took place on the 27th of May, 
1905. Limitation for asuit for possession, 
whether by Hukam Chand or by the present - 
plaintiff, therefore, started on the 27th of 
May, 1905, but the suit having been brought 
onthe 93rd.of May; 1921, is prima facie. 
barred by time, unless the plaintiff can’. 
show that she is entitled to some exemp- 
tion provided by law. The only section’ 
under which exemption was claimed by the 
-Counsel for the appellant iss, 14 of the . 
Indian Limitation Act which provides that 
in computing the period of limitation pre- - 
scribed for any suit, the time during which 
the plaintiff has been prosecuting with 
due diligence another civil. proceeding 
against the defendant shall be excluded,- 
whether the proceeding is founded upon 
the same cause of action and is prosecuted 
^in good faith in a Court which, from defect 
of jurisdiction or other causes of a like 
nature, is unablg to entertain it. We 
cannot understand how this sectien can help 
the plaintiff. ' d 
It is claimed on her behalf that the time 
during which- Mohammad's suit which was | 
instituted on the 25th of March,’ 1902, 
and finally dismissed on the 23rd of Maneh, 
1913, should beexoluded in computing the 
period of. limitation for the present suit. 
But the Court in which that suit was in 
stituted did not refuse to entertain it, and, 
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moreover, there was no question relating 
to a defect of jurisdiction or other cause 
of a like nature in that case. 
therefore, that s. 14 of the Indian Limita- 
: tion Act has no application to the facts of 
this case. There was absolutely nothing to 
debar the plaintiff from suing for possession 
immediately after the partition of the 
shamilat land effected in 1905. We 
consider, therefore, that the conelusion 
of the learned District Judge is correct 
ard maintain his decree, though on different 
grounds. We dismiss the appeal but leave 
the parties to bear their own costs in this 
Court. 


ALN. A, . Appeal dismissed, 


OUDH CHIEF COURT.. 
Srconp CIVIL APPEAL No. 10 or 1927. - 
August 10, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge; and Mr. Justice Raza. 
EAST INDIAN RAILWAY COMPANY, 
OALOUTTA AND ANOTHER—DEFENDANTE— 
APPELLANTS 
versus 

ALI RAZA—PLAINTIFF—HESPONDENT. , 

Railways Act (IX of 1890), s. 722—Risk Note B— 
‘Wilful neglect'—Goods despatched not reaching de- 
stination- No explanation offered by Company— 
Inference of wilful neglect. : 

When a party establishes that goods consigned to 
a Railway Company were despatched from a certain 
Station and never reached their destination and the 
Railway Company refuses to  voucbsafe any ex- 
planation as to the non-delivery of the goods, the 

“Joss must be attributed to the wilful neglect of ihe 
Railway Company. [p. 729, col. 2.] 

Second appeal against a judgment and 
decree of the Second Additional District 
Judge, Lucknow at Unao, dated the 2nd Oc- 
tober, 1926, reversing that of the Additional 
Subordinate Judge, Unao, dated the 31st 
August, 1925, 

Mr. G. H. Thomas, for the Appellants. 

Messrs. Niamat Ullah and Naim Ullah, 
for the Respondent. 

JIUVUDGMENT.—This is a second civil 
appeal questioning the decision of the 
learned Additional District Judge of 
Lucknow at Unao, in an appeal in which 
hechas awarded compensation against the 
East Indian Railway Company (which is 
now a State undertaking), for non-delivery 
of a consignment. The following are the 
learned Judge's findings of fact, These 


f. T, RY. CO, CALCUTTA 9, ALI RAZA, 


It is obvious,- 
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findings cannot be questioned in second ap* 
peal. He finds that on the 13th of June, 1974, 
& certain fsmail applied to the East Indian 
Railway Company at the Delhi-Shahadara 
Station to consign a wagon load of bones 
to himself as consignee at the Magarwara 
Siding Station between Unao and Cawn- 
pore. Ismail executed Risk Note Bto ob- 
tain a lower rate in respect of the freight 
charges. He filled up the entries in the 
consignment note and signed the applica- 
tion. The Railway Staff proceeded to fill 
up the entries below and recorded thereon 
that the consignment had been checked 
weighed, loaded and invoiced and that it 
had been placed in wagon No. 3297. On 
the 14th June, 1924, Ismail applied to have 
a second wagon load of bones consigned to 
himself at the same station. He again 
filled up Risk Note-B and the necessary 
entries in the consignment note and the 
Railway Staff again filled up the entries 
that the consignment had been checked, 
weighed, loaded and invoiced and noted 
that it had been placed in wagon No. 
18308. Railway receipts were issued in 
respect of both the consignments to Ismail. 
It is in evidence that neither consignment 
ever reached its destination, and the fate 
of these consignments is unknown.  Ac- 
cording to Ismail’s story he had bought 
these. bones through his brother Khalil 
and had sold them to Ali Raza. Ismail 
took out the notes and the receipts and 
endorsed them to Ali Raza, Ismail signing 
theendorsements. When the consignments 
did not reach their destination Ali Reza 
applied to the Railway Authorities for an 
explenation and on inquiry (as admitted 
by Basdeo Sabai, who was a Goods Book- 
ing Clerk at Delhi Shahadara), Basdeo 
Sahai replied to the Railway Authorities 
that the goods had been duly despatched, 
When Ali Raza applied to the Railway 
Company for compensation, the Railway 
Company took the position that the goods 
had never been despatched. In fact they 
went further. They took the position that 
the goods had never existed, and that the 
whole claim of Ali Raza was fraudulent to 
a degree, the facts according to them be- 
ing that Ali Raza in collusion with Ismail 
and persons unknown . had obtained by 
fraud the entries in the consignment notes 
and the receipts and had secured the des- 
patch of two empty wagons. When the 
case came to trial the Railway Company 


made no real attempt to establish the existe . 
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ence of any such fraud. They called no 
evidence to prove that the wagons had 
been despatched empty or that the wagons 
had ever arrived anywhere; and put upas 
one of their own witnesses the clerk Basdeo 
Sahai who, if their plea had been correct, 
would have fallen under very strong sus- 
piesion as a party to the fraud. The learn- 
ed trial Judge took a view which, we agree 
with the learned Distriet Judge, was not 
a correct view. The learned District Judge 
‘has taken a view of the facts which is a. 
final view. We wish, however, to add that 
upon the evidence it is the only reasonably 
possible view at which we think he could 
' .have arrived. He found on the evidence 
of Ismail and Khalil, supported as it was, 
by the entries in the’consignment notes and 
‘the Railway receipts, that these two wagons 
‘loads had been despatched from Delhi- 
Shahadara. He found that the Railway had 
-been unable to giveany sort of explanation 
‘as to what has become of these loads and 
upon that finding it might have been hoped 
that there would be: an end of this litiga- 
tion. The Railway Company have, how- 
ever, preferred to appeal upon the follow- 
ing grounds. They have taken the position 


that the plaintiff Ali Raza cannot succeed . 


because the assignment of the goods to him 
"was not in order. They have taken the 
position that the plea of fraud should have 
been found in, their favour. They have 
-taken the position that under the terms of 
the Risk Note they are in no way liable. 
They have taken the position that the suit 
was bad because no separate notice was 
served on the Secretary of State. Upon the 
first point our decision is that the assiga- 
ment was a regular business assignment 
andin order. Oa the second point our de- 
cision is that the findings of the learned 
Distriet Judge are not only final on the 
point, they are also obviously correct. 
Upon the third point we have to look at 
the contents of the Risk Note. Under this 
Risk Note the Railway Administration are 
held free from responsibility for loss, des- 
truction, deterioration or damage to .the 
said consignment from any cause what- 
ever except for the loss of à complete con- 
sigomenteor one or more complete pack- 
ages forming part of a consignment due 
either to the wilful neglect of the Railway 
Administration .or its servants or certain 
other causes. Here the loss has been the 
loss of two complete consignments and 
upon the facts thatlosg has been clearly due 
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to the wilful neglect of. the Railway Ad- 
ministration or its servants. When it is 
established, as has been established here, 


that the two wagons containing consign- 


ments were despatched from Delhi-Shaha- 


“dara and have never reached iheir desti- 


nation and when the Railway Company, as 
he e, have refused to vouchsafe any sort of 
explanation as to the non-delivery, the 
only conclusion which the Court can reason- 
ably form isthat the loss has been due to 
their wilfulneglect. There is no force in 
the further plea. We, therefore, dismiss thig 
appeal with costs. 


G, I. Appeal dismissed. 


CALGUTTA HIGH COURT, 
APPEAL FROM APPELLATE OnDEu No, 
240 oF 1920. 

February lo, 1927. ~ 
Present :—Mr. Justice Panton and 
Mr. Justice Mallik. : 
NATIONALINSURANOE COMPANY, 
Lrp.—DEFENDsNTS—APPELLANTS ^ 


versus 
HARIDAS BOSU—PrAaINTIFF— 
RESPONDENT, 
Transfer. of Property Act (IV of 1882), ss. 2 (å) 
136—Actionable claim—Purchase by Pleader in Court 
sale, legality of—Right of Pleader to enforce claim by 


suit, 

Section 136 of the Transfer of Property Act is con- 
trolled by s. 2, sub-cl. (d) ofthe Act and does not, 
therefore, preclude a Pleader from purchasing a 
policy of insurance, in a sale in execution of a decree 
against the heirs of the insured, or from enforcing 
the claim against the insurance company by suit 
after such purchase. |p. 730, col. 1.] 


Appeal against an order of the District 
Judge, Birbhum, dated the 3rd March, 1926, 
reversing that of the Subordinate Judge, 
Suri, dated the 2nd May, 15214. - 


Mr. B. K, Ghose and Babu , Narain 
Chandra Kar, for the Appellants, ?' «- 
Babu Tarakéswar Nath Mitra, forthe . 


Res pondent. ; NE 
JUDGMENT? ^e... 

Mallik, J.—'his appeal arises‘out of a 
suit for recovery of money due où a Policy 
of Life Insurance effected on the liga of 
one Sashi Bhusan Bhattacharjee-with' the 
appellant Company. The said policy-had 
been purchased by the plaintiff-respóndent 
at a salein execution of a deciée in the 
Bolepur Munsif's Court against the heirg 


v 


5 


130. 
of Sashi: Bhusan. The defence inter alia 


“was that the plaintiff being a Pleader practis- 
ng in the Bolepur Court was ptecluded 


enforcing his claim upon it. This defence 
found favour with the trial Judge and the 
trial Judge on that ground dibmissed thb 
Buit without determining any of the other 
‘issues raised in thecase. On appeal the 
- learned District Judge held that s. 136 of 


the Transfer of Property Act did not apply. 


to the case and-on that finding allowed the 
"appeal and remanded the case to.the Court 
of first instance for decision on the merits. 
It is against this order of remand that the 
present appeal is directed. 
Thé main ground on which the learned 
District Judge held that s. 136 did not 
apply to the case waa that the provisions of 
8.2, sub cl, (d) of the Transfer of Pro- 
perty Act acted a bar against such an appli- 
‘cation. It is urged that herein the learned 
District Judge committed an error. of law 
and it was contended by the learned 
Counsel for the appellant that s. 2 (d) has 
a limitted applicability only and does not 
apply to the provisions of s. 136 and in 
support of this contention we were referred 
- to a decision of this Courtin Promotho 
' Nath Mitter v. Kali Prasanna Chawdhry 
' (1). The case in isno authority for the 
proposition that.s. 2, sub-cl.(d) has no 
application to the provisions ofs.136. It 
is true that the learned Judges who decided 
“that case, made in their judgment certain 
observations on the question of the appli- 
cability of s. 2 (d). But these observations, 
88 we read them, do not go beyond meaning 
that those provisions only in the Transfer of 
"Property Act that affect a transfer would 
come within the purviewofs 2(d). Section 
136, not only does. affect a transfer. but 
‘affects it most vitally. It even goesso far 
às toinvalidateit. That being so, we are of 
opinion that s 136.is controlled: by s. 2; sub- 
el. (d) of the Transfer of Property Act and 
the provisions of s. 2 (d) would save the euit 
from the operation of s. 136. 


In titis view of the matter the appeal fails. 


and is accotdingly dismissed with ‘costs 
hearing fee three gold mohurs. . P 
Panton, J.—1 agree. v 2 
SA; Appeal dismissed. | 
(1) 28 C. 744, P 
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y s. 136 of the Transfer of Property Act 
from buying the Policy of Insurance or. 


. ment thereof, 
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. PATNA HIGH COURT. 
APPEAL FROM APPELLATE OapER No; 39 oF 

. 0977. | : 

Pies July 15, 1927. 
Present :—Sir B. K Mullick, Kr., Acting. 
Chief Justice, and Mr, Justice Wort. 

PÁNCHU SAHU —DkoxEg- Horps& | 
—ALPELLANT 
versus 2 
Sheikh MUHAMMAD YAKUB AND v/THERB 
JUuDGMENT-DEBTOK S— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
vr. 7, 8—Decree for redemption—Confirmation o, 
decree in appeal— Period for depositing mortgage- 
money, whether ipso facto enlarged—Failure to 
deposit within six months from date of lower Court's 
decree, effect of. 

Where time is prescribed by the lower Court for 
the petformance of a condition precedent and the 
Appellate Court simply confirms the, decree, it cannot. 
Be assumed that the time for performing the con: 
dition has necessarily been énlarged. [p. 732, col. 


The fact thata decree for redemption has been 
confirmed by the Appellate Court does not, therefore, 
in the absence of an express direction “in the 
appellate decree to that effect, enlarge the time 
allowed by the lower Court for depositing the mort- 
gage-moneys or entitle the mortgagor to reckon the 
period prescribed by the lower Court from the date 
of the appellate decree [p. 732, col 2] | 

Bhola Nath Bhuttacharjee `v. anti Chundra 
Bhuttacharjee (5), Basanta Kumar Adak v. Radha 
Rani Das (6) and Ramaswamy Kone v. Sundara Kone 


(7), followed. : . 
Noor Ali Chowdhuri v. Koni Meah (3, Nam 


Narain Singh v. Lala Raghunath Sahai (4) and Satvajt 
Balajirao Deshmukh v. Sakharlal Atmaram Shet (8), 


not followed. . f "n NAME 
‘Bhupindar Bahadur Singh v. Bijai Bahadur Singh 


(9), explained. . i 
Jowad Hussain v. Gendan Singh (1), Fitzholmes v. 
Bank of Upper India (2) and Gobind Prasad v. Jagdip 
Sahay (10), distinguished. — . M 
Appeal from a decision of the District 
Judge, Purnea, dated the 3rd February, 
1927, reversing: that of the Subordinate 
Judge, Purnea, dated the 24th Avril, 1926. 
Messrs, S. M. Mullick and Shiveshwar 
Dayal, for the Appellant. | : 
Messrs. Khurshaid Husnain and S. M. 
Naimatillah, for the Respondents. ~ 


JUDGMENT. ? 

Mullick, A. C. J.—Gobind Singh, de- 
fendant No. 5, and Muluk Singh, the de- 
ceased husband of Vusammat Basi, defend- 
ant No: 4, executed a simple mortgage 
bond in January, 1913, in favour of the 
plaintiff who, on the 18th Septenfber, 1920, 
having obtained a decree for the enforce- 
purchased the mortgaged 
property in execution and' obtained a sale 
certificate on the 15th September, 1923, 
Qn the 26th September, 1922, delivery of 
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possession was resisfed by the appelllants 


Muhammad Yakub and others, who claim-: 


ed to have purchased the equity of re- 
demption on the 9th May, 1919, in execu- 
tion of a money-decree. The plaintiff there- 
upon brought a suit for possession against 
the appellants and obtained a decree on 
the 22nd September, 1924, subject to the 
right of the appellants to redeem the pro- 
perty by the payment of Rs, 3,914-13-3 
within six months from the date of the trial 
Court's decree. An appeal was preferred 
by the appellants against that decree, but 
it was dismissed on the 8th January, 1926. 
' On the 29th January, 1926; the appel- 


lants deposited the money, but the plaint- - 


iffs objected to the deposit on the ground 
that it had been madé more than six months 
from the 22nd September, 1924, and asked 
for delivery of possession. 

The Subordinate Judge accepted the ob- 


jection and on the 24th April, 1926, held. 
that the appellant was not entitled to de- 


livery of possession. . . 

On appeal the District Judge reversed 
the order of the Subordinate Judge and 
held that tħe appellants were entitled to 
redeem within six months from the 8th 
January, 1926, which was the date of the 


^. Appellate Court's decree. E 


The present second appeal is preferred by 
the plaintiffs, : 


Although it is not clear from the records . 


before us whether the order of the 8th 
January, 1926, wasone of simple dismissal 
„or one of dismissal accompanied by con- 


firmation ofthe trial Court's decree of the: 


22nd September, 1924, I will assume that 
it was a decree of confirmation, The ex- 
press provision in the Code of Civil Pro- 
cedure of 1882, empowering Appeal ‘Courts. 
to confirm, vary or reverse the decree of 
the lower. Court is still applicable to pro. 
ceedings under the Code of 1908, and there 
isa distinction between appeal dismissed 
“without hearing and one dismissed after 
hearing. 
; _ But assuming tbat the decree of the 8th 
January, L$26, was one of con&rmation, the 


question is whether the extension of time . 


for six months from that date is to be read 
into it, ee 
. The analogy of preliminary decrees in 


‘suite for foreclosure, sale and redemption, 


although not strictly applicable-to the pre- 
sent case, may be considered. 
suits there must always bea preliminary 
+ decree and a final decree and in suits for 
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foreclosure and redemption there is provi- 
sion in 0.. XXXIV, rr. 3 and 8 for the en- 
largement oftime before-the final decree 


_is made, while there is no provision for the -- 


enlargement of time in regard to decrées 
for sale. If an appeal is preferred against 
the preliminary decree, the appeal does 
not ipso facto stay execution, and time for 
the application fora final decree runs from 


‘the date of the expiry of the period of grace; 


but if the appeal- is disposed of after hear- 
ing, the preliminary decree is re- placed by 
the decree of the Appeal Court and time 
ruus from the latter date or from the ex- 
piry ofthe new period of grace if any al- 
lowed by the Appeal Court. In Jowad 
Hussain v. Gendan Singh (1) and Fitzholmes 
v. Bank of Upper India (2) the Judicial 
Committee of the Privy Council declined to 
accept the view that time ran from the ex- 
piry of the period of grace allowed by the 
preliminary decree. i 
Neither of these cases is authority for 


the proposition that into every appellate 


decree’ confirming a preliminary decree the 
provision for a fresh period of grace must 
be read as a matter of course. Both the 
Transfer of Property Aet of 1882, and the 
Oivil Procedure Code of 1908, require the 
Court to fix the day of payment and if the 
Appeal Court is silent it is reasonable to 
suppose that noenlargement of time ig in- 
tended. . 

In some Calcutta cases it has been held 
that where a decree of an inferior Court 
directing something to be done within a 
specified period is confirmed on appeal, 
the time is to be reckoned: from the date 
of the appeal decree; Noor Alt Chowdhuri 
v. Koni Meah (3) and Nam Narain Singh 
v. Lala Raghunath Sahai (4). But in the 
more recent cases a contrary view has been 
taken: Bhola Nath Bhuttdcharjee v. Kanti 
Chundra Bhuttacharjee (5), Basanta Kumar 
Adak v. Radha Rani Da.i (6). : 

-(1) 98 Ind: Cas. 499; 7 P. L. T. 910; 24 A. L, J. 165; 
A.I.R. 1926 P. O. 93; (1926) M. W. N, 591; 44-O. L. 


.63; 3 O: W. N. 690; 24 L, W. 394; 31 O. W. N. 58; 51 
. J. 781; 28 Bom. L. R. 1395; 53 LA.197; 6 Pat. 24 


( 00Ind. Cas. 22; 8 P L. T. 377; 25 A. Lig. 78; 
A. L R. 1927 P, O. 25; (1927) M. W. N. 87; 38 MEL. T. 
46; 4 O. W. N. 181; 28 P. L. R. 117; 52 M. L. J. 366; 31 
C. W. N. 414; 25 L. W. 722; 45 C. L. J. 297; 29-Bom. 
L. R. 782; 8 Lah. 253 (P. C.). i č 
(3) 13 0. 13; 6 Ind. Dec. (N. 5) 505. 

(4) -22 C. 467; 11 Ind. Dec. (N. s.) 312. 

(5) 25 0.311; 1 C. W.N. 671; 13 Ind, Dec. (N.s) 
2 


8. 
(6) 70 Ind. Cas. 735; 26 C. W, N. 440; 360, L. J. 
159; A. 1. R. 1922 Cal. 329, — 


v 


' that the time for performing thé 
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Tue respondents rely on Satvaji Balaji- 


"Tuo Deshmukh v. Sakhar Lal Atmaram Shet 


(8). In that case the first Appeal Court 
"made a decree against defendants Nos. 1 
to 6 directing them t» deliverup thepro- 
perty in suit to the plaintiff upon the pay- 
ment of a certain sum of money within 
81x months from~the date of the decree. 
There. was a second appeal to the High 
Court which confirmed the decree of the 
first Appellate Court.. Tender of the re- 
quired sum was made within six months of 
the High Court's decree andit was held 
that it was good even though more than 
six: months had expired from the decree 
of the first Appeal Court. This view ap- 
pears to have been based upon the deci- 
sion of the Judicial Committee in. Bhup- 
indar Bahadur Singh v. Bijai Bahadur 
Singh (9), but, with very great respect, that 
decision does not seem to me to affect the 
question. The question before the Judi- 
cial Committee was whether the: plaintiff 
Was entitled to mesne* profits up to the 
6xpiry of the period of three years from 
the decree of the trial Court or upto the 
expiry of three years from the: date of: the 
appellate decree of the Judicial Committee 
and it was held that theoperative decree 
was the decree of the Privy Council and that, 
in reversing the High Court and restoring 
the trial Court's decree, the Judicial Com- 
mittee had declared that the decree-holder 
was entitled to mesne profits for the uBual 
statutory period subsequent to it8'own:dec- 
ree. The decision. in that case wis affected 
by the provisions of the Oodexof Civil 
Procedure relating to future mésne profits 
and -I respectfully ‘ think that ithe” Privy 
Council did not lay down tue Broad “pro- 
position that where time is presctibed by 
the decree ofthe lower Court for thé; per- 
formanée ofa condition precedent and’ the 
Appeal Court simply confirms “the décree 
of the lower Court, it must be:asst 






óndition 


has necessarily been enlarged. NRI 
3 The respondents also rely on Gobind 


( (1) 31M.28; 11 M L J. 495: 3 M. L. È 267. s. 
. (8) 28 Ind. Cas. 754; 39 B. 175; 16 Bom. L. R 778. 
(9) 97 I. A. 209; 23 A. 152: 50. W. N. 59: 10 M, 


L, 
J. 290; 2 Bom. L. R 978; 7 Sar. P. O. J.788 (P. O) 


“PANOHU SAH V, MOHAMMAD YAKUT, 


“Tha latter view has also been adopted 

` ‘In Ramaswamy Kone v. Sundara Kone (7) 
by'the Madras High Court and indeed 
‘there seems to beno reason why a frivo-- 
‘lous appeal should receive any special en-- 
.couragement. 


ssimed i 


4 
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Prasad v. Jagdip Sahay (10). In that case 
the plaintiff was declared to be entitled to 
a Gonveyance of laud upon paying the de- 
fendant Rs. 250 within two months of the’ 
District Judge's decree in appeal. There 
was then a second appeal to the High 
Court followed by a Letters Patent 
Appeal which confirmed the order of the 
District Judge. Within two months ofthe 
decree of the High Oourt a deposit was 
made by some one who was not the legal 
representative of the plaintiff. Then fol- 
lowed some proceedings for the purpose 


. of ascertaining who was entitled to make 


the. deposit and eventually the deposit was 
made by the plaintiff's Pleader long after 
the period fixed by the .Distriet Judge. 
It was held on the analogy of s.' 14of the. 
Indian Limitation Aot that the deposit was 
within time. There are observations, how- 
ever, in the body ofthe judgment which 
seem to approve of the decision in Satvaji 


- Balajirao's case.(8) buf, ‘n my opinion, they 


did nos-affect the applicability o1 s. 14 of the 
Limitation Act and must be regarded as 
obiter. ; ` 

I think, therefore, that if in regard to 
a- preliminary decree for foreclosure no 
enlargement of time can be made without 
an express provision to'that effect, much 
less can such a procedure be adopted in 
regard to a decree which is nota prelimi- 
nary decree. It isobvious that much hard- 
ship or injustice may be caused thereby. 
The proper course for the defendant in . 
these cases is either to deposit the money 
in time or ask for an extension of time from 
the Appellate Court. ; . 

Here, if the view of the leirned District 
Judge aecepted, then the plaintiff, for no 
fault of his own, loses the interest on the 
sum of Rs. 3,914-13-3 from the 22nd March, 
1925, till the 29th January, 1926. 

Suppose again that the plaintiff had 
executed his decree immediately after the 
22nd September, 1924, ‘while the appeal of 
the defendant -was pending : he was entitl- 
ed to delivery of possession and would have 
been putin possession. Wouldthe defend- 
ant on depositing the money on the 2th 
January, 1926, have -been entitled, to eject 
the plaintiff? The Appeal Court in its. 
decree of the 8th January, 1926, did not ' 
provide for any such contingency and it 
is reasonable to presume that as the time 
for making the deposit had passed the Ap- 

(10) 86 Ind. Cas. 358; 6 P. L, T. 547; (1925) Pat. 57; 
3 Pat. L. R. 43; A. I, R. 1925 Pat. 369; 4 Pat, 378, 
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peal Court did not contemplate any exten- 
tion ofthe time and the complications aris- 
ing therefrom. af 
The result is that, in my opinion, the 
decision of the learned District Judge is 


wrong and must be set-aside, The appeal 
is decreed with coste. ` | 
. , Wort, J.—1 agree; : 
AN. AL Appeal allowed, 


— 


CALCUTTA HIGH COURT. - 
APPEALS FROM APPELLATE Decrees Nos. 6 
To 18 or 1925. le. 
June 24,1927. . : 
. Present:—Sir George Claus Rankin, KT., 
." Chief Justice, and Mr. Justice Mitter.’ 
: JONAB BISWAS-—APrPELLANT 

: versus A 

SIVA KUMARI DEBI AND ANOTHER— 
RESPONDENTS. i 


. JONAB BISWAS v. 81VA KUMARI DEBI.. 
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Babus Tarakeswar Pal Chaudhuri and. 


.Gyan Chandra Roy, for the. Appellant. 


Evidence Act (I of 1872), ss. 32, 34—Jama wasil ` 


baki papers, evidentiary value of—Burden of proof 
of circumstances rendering them substantive evidence 
—Landlord and  tenant—Enhancement of rent— 
General principles—Presumption of right to enhance- 
ment—Construction of patta. 

Jama wasil baki papers, in the absence of proof 
that the writer or the maker-of the entries therein 
at the date of the. trial was dead or could not ba 
procured without unreasonable expense or was other- 
wise ‘such a person as is. contemplated by s. 32 of 
the Evidence Act, -merely amount to evidence 
under s. 34-of. the Evidence Act, that “is to say, 
evidence which, in the presence of other substantive 
evidence, may-be- used as corroborative but which 
cannot be regarded as proving any fact by itself. [p. 
733, col. 2.) 2 ; 

A Court cannot treat such papers as substantive 
evidence, where there is no evidence to prove any of 
the facts which would entitle the Court to treat the 
papers as such evidence, merely because the defend- 
ant had not expressly taken the exact objection as to 
their evidentiary value. (p. 734, col. 2 : 

Prima facie rent is liable to enhancement un- 
less the landlord has precluded himself by contract 
from claiming such enhancement, and it'is neces- 
sary to have definite materials in the patta before 
a Court can come to the conclusion that the Common 
Law has been excluded. (p 735, col: Lj 

Krishnendra Nath Sarkar v. Kusum Kamini Debi 
(D), followed. 

Obiter.—1lt is very necessary that every discourage- 
ment should be -given to an invention of new points 
at a late stage—points which might have been met if 
kaa properly, by adducing further evidence. [p. 734, 
col. 1.] : 


Appeals against the decreesof the Dis- 
trict Judge, Nadia, dated the 17th June, 1924, 
affirming.those of the’ Assistant Settlement 
V re Krishnager, dated the 27th July, 

1932, . i : 


Dr: Sarat Chandra Basak and Babu - 
Urukramdas Chakraburity, for the Re-. 
spondents. f vc ER 

© * . JUDGMENT, - 

Rankin, C. J.—In this case there are 
thirteen appeals arising out of the same set 
of facts. In the course of settlement the 
matter had been tried in the first instance 
by the Settlement Officer and then went 
on appeal to the Distriet Judge of Nadia. 
In the proceedings under s. 105 of the 
Bengal Tenancy Act and in the Record of 
Rights the tenants had been recorded as 
occupancy raiyats. When the landlord 
applied for settlement of fair rent tke 
tenants maintained that they were really 
holding on mokarari terms and they claim- ` 
ed under 8. 50 ofthe Bengal Tenancy Act; 
that they had paid rent at the uniform rate 
so long, that. they were entitled to the 
presumption that-they were tenants gt a 
permanent rate of rent. It would appear 
that forthe years 1886-1887 the landlord 
produced jama: wasil baki papers - which 
purport on.the face of them as. :evidénce to . 
show thatíor these yearsa different rate 
of rent was applicable to these tenancies, 
Now the question is whether the learned 
District Judge has correctly dealt with 
the contention that these jama wasil hoki 
papers (inthe absence of proof that the 
writer or the maker of the entries therein 
atthe date ofthe trial was dead or could: 
not be procured witbout unreasonable tx- 
pense or was otherwise such a person a8 


is contemplated. by 6. 320f the Indian 


Evidence. Act) merely amount fo evidence 
unders. 34 of the Indian Evidence Aet 
that is to say,. evidence which ‘in the'prez 
sence’ of other substantive evidence may 
be used as corroborative but which can- 
not be regarded as proving ary fact by- 
itself Now the position is that there was 
no proof that the writer was dead or of any 
of the other facts required. by s. 32 aa 
the evidence stcod. Therefore, the positicn. 
was thatthe jama wasil baki papers wcre 
admissible because they were admissible 
under s. 34. But there was no other éxí- 
dence which enabled the Court to bate 
upon it à finding tothe effect that. their 
contents were true and. proved the facts 
alleged by the landlord. .What the learned 
District Judge did is this: Le said first of 
all that that wee not the -objection taken 
before ‘the .Bettlement Officer; he sõid - 
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secondly,that wasnot the objection taken 
before him. It appears tbat the memorand- 
um of appealbefore the District Judge 
‘contains as grounds first that the entries 
“were not admissible and- secondly that their 
evidentiary value was not sufficient to re- 
but the presumption under s. 60 of the 
Bengal Tenancy. Act. The learned Judge's 
view, accordingly, was that if the express 
“point had been taken that these entries 
were admissible but were only admissible 
as corroborative evidence, in the absence 
. of proof of some fact within s. 32 of the 
Indian Evidence Act then what he should 
have: done: would bave been this: He 
would.have found whether or not there 
was any real contention that the writer 
. was still alive and, if so, would have granted 
a remand in favour of the landlord sooner 
than see hisclaim defeated by the omission 
. of the evidence on such-a point, But the 
learned Judge said because this exact point 
had not been taken he would not order a 
remand and he proceeded upon this evi- 
dence which by law is not substantive 
evidence at all, as though it were substan- 
tive evidence. Hesaid he should do that 


JONAB BISWAB IP, SIVA KUMARI DBBI.- 


by refusing to allow the tenant to take - 


the point since it was not properly taken 
in the memorandum of appeal. Speaking 
‘for - myself, I cannot uphold that way of 
dealing with this matter. To my mindit 
is very necessary that every discourage- 
ment should be given to an invention 
of new points at.a late stage—points 
- which might have -been met if taken pro- 
perly by adduciug further evidence. But 
even so, I-donot think that the District 
Judge's way of dealing with this matter 
can be- supported. The moment if was 
shown that the jama wasil baki papers 
were admissible, at that moment it became 
evident that the tenants could ‘not be 
prejudiced because they did not object to 
- their admissibility. The evidence having 
. €ome in at the end of the day, as a' matter 
of argument arose the question of its 
effect, and it may be tat the exact point 
was.not argued before the Settlement 
Officer. But the documents were attacked 
“in the memorandum of -app2al—they were 
attacked as inadmissible in evidence al- 
-segether and also upon the ground that 


ee 


‘the end visit them 
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urged because the evidentiary value of 
those documents was this that they were 
corroborations simply and could not base 
any finding of fact. The memorandum of 
appeal beingin that form,I donot think 
that the learned District Judge was right 
to beso very strict asagainst the tenant 
as infact he purported tobe. The position 
was that if these jama wasil baki papers 
were to beusedat all it was necessary for 
the plaintiff to induce the learned Judge 
as an indulgence to him to grant him a 
remand, The fault was the plaintiffs and’. 
not on the defendant's. Io my judgment 
the learned District Judge might very well 
have said to the defendants that they 
must remember thatif they really had no 
reasonable belief that the writer was alive 

it might very well be that he would in 

. with the 

taking further evidence ` upon kin 
What the learned Judge has said is that 
he will proceed upon evidence which the 
law says is mere corroborative evidence 
as. though it was substantial evinence 
which under thelaw it is not. In my 
judgment, it was, at the plaintiff's risk to 
induce the learned Judge to remand these: 
appeals, The way in which the learned 
Judge has dealt with the matter is not 
satisfactory. Accordingly,. we allow the 
appeals and _remand the cases to the lower 
Appellate Court with directions to that 
Court to take evidence on both sides 
upon the question whether the writer of 


‘these jama wasil baki papers was or was 


not alive at the time ofthe trial, 

Ifthe learned Judge findsthat the writer 
was alive atthe date of the trial of the 
suit then he should dismiss. the claim 


. of the landlord. -But if the Judge finds 


their evidentiary value was not sufficient to , 


rebut the presumption under s. 52. What 
the appellant meant by that, one cannot, 
of course, say, but that is an exact des^rip- 
tion of the objection which was ultimately 


that the writer was dead at th 
ofthe trial of the suit ion e Ber 
2d the claim ofthe landlord. 
E costs of these dppeals do abide the 
Itremains to deal with A 
It rem b ppeals -No. 1 
of 1925. This appeal is net akehe by 
the question of jama wasil baki papers 
The contention of the appellants in that 
case is that the patta itself shows that the 


-tenancies were created to be permanent 


tenancies ata fixed rate of ren f ; 

there is in the four corners of the deed 
enough to show that the contract of the 
parties precluded the landlord from enhanc- 
ing the rate ofrent, Thatisa case which 
is very similar to the case of Krishnend? 
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, ra Nath Sarkar v. Kusum Kamini Debi (1) | 


and looking at the patta in that case 1 
find a strong analogy to the patta in the 
case before us. There again we have 
a reference to “generation to generation". 
There too we have a clause saying that 
the tenants were not to get remission of 
rent without 
the landlord was not to get enhancement. 
The phrase is similar with .reference to 
payment of cesses separately and in addi- 
tion to rent., The principle being that 
-prima facie the rent is liable to enhance- 
ment unless thelandlord has precluded 
himself by contract from claiming such 


enhancement, it is necessary to have defi- . 


“nite materials in the patta before coming 
to the conclusion that the Common Law 
has been excluded. On ‘the whole I see 
nothing in this’ patta that is sufficient to 


justify this Court in saying that the land-. 


lord by the term of patta has precluded 


` himself from enhancement. I, therefore,- 


think that this appeal must be dismissed 
with costs. Hearing fee one gold mohur 
in each case. : i; 
Mitter, J.—I agree. ` 
Appeals Nos. 6 to 11,13 to 18 remanded: 
A. N. A, Appeal No. 12 dismissed. 
(1) 109 Ind. Cas. 93; 54 I. A. 48; (1927) M. W. N. 41; 
A. I.R. 1927 P. O.20; 52 M. L. J.412; 540. 166; 
e oA N. 514; 25 L. W. 631; 45 O..L. J. 305 


MADRAS HIGH COURT: 
` Civiu Revision Petition No. 1327 
i or 1925. 
E March 25, 1997. 
Present :—Mr: Justice Ramesam. 
SALAI MUHAMMAD HAJI IBRAHIM 
' | & OO.—PEriTIONERS : 
| versus 
AYYA NADAR AND OTAERS— 
RESPONDENTS. : 
"Civil. Procedure Code (Act V of 1908), ss. 78,^ 115— 
Order under s. 78, whether ministerial —Revision, 
maintainability of. ` Y 
An order wnders, 73, Civil Procedure Code, is not 
a ministerial or non-judicial order and -is subject to 
revision by the High Court under s. 115, Civil Pro- 
cedure Code. : > 5 


Subramania Chetty v. Ramaswami Chetty (4) and ^ 


Karpaga Nidhi Ltd. v. Vania Vilasa Nidhi Ltd. (5), 
followed. 


mented upon, 


SALAI MUHAMMAD V. AYYA NADAR. 


any parallel clause that. 


‘Saravana Pillat v. Arunachalam Chettiar (2), com- " 
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Petition, under s. 115 of Aet V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an 
order of the Court of the Subordinate 
Judge, Tuticorin, dated the 23rd July, 1925, 
in E. A. S. Nos. 651, 664, 665, 685 and 704 of 
1925 in O 8 No. 21 of 1525. 

Mr. S. T. Srinivasa Gopalachariar, for the 
Petitioners. . 

Mr. T. M. Ramaswami Ayyar, 
Respondents. : 

JUDGMENT.—The respondent takes 
a preliminary objection and contends that 
no revision petition lies in this case. He 
relies on Shankar Sarup v. Mejo Mal (1). 
“The scheme of s. 295 is rather to 
enable the Judge as matter of administra- 
tion to distribute the price etc." On this 
sentence I do not understand the Judicial 
Committee to say that the act of a Court 
in passing an order under s. 295 is a 
ministerial dr non-judicial act. The reason- 
ing underlying the contention is that the 
work of administration of assets is ad- 
ministrative. 1 think there isa fallacy in 
passing from thenoun to the adjective in 
this manner. On this reasoning all the 


for the 


.orders of Courts’ underthe Succession. Act 


and the Probate and - Administration Act 
and Hindu Wills Act relating to the ad- 
ministration of the assets of deceased per- 
sons are administrative and not judicial 
which is absurd. The learned Vakil for 
the. respondent refers me to the decision - 
in Saravana Pillai v. Arunachalam Chettiar 
(2). It is true that Seshagiri lyer, J., cites the 
decree of the Privy Oouncil and says "such 


“a Court is: acting ministerially.”- I res- 


pectfully dissent from this sentence, If . 
Seshagiri Iyer, J., has applied hisreasoning . 


. and held that the civil revision petition 
“before him did not lie, I would have referr- 


ed this matter to a Bench of two Judges, 
But he did nothing of the sort, Heused 
the sentence I already referredto only for 
holding that,.in the case of proceedings 


. under s. 295,a Court cannot enquire into 


the validity of the decrees sought to be ex- 
ecuted. In this I agree, and I do not think 
it is necessary for this purpose to hold that 
orders under. £. 295 are merely ` ministerial, 
On tho other hand, civil révision petitions 
have always been allowed against omders 


~ (1)33 A. 313 at p. 392; 28 I. A. 203; 5 O. W. N, 

619;3 Bom, L. R. 713; 8 Sar. P. O.J.72(P. C) ` 
(2) 38 Ind, Cas. 117; 40 M. 811 at p. 843; 21 M L 

T. 225; (1917) M. W, N. 260; 5 1. W. 538; 32 M. La! 
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under -s. 295, though, of course, Courts will 
be very slow to interfere seeing that there 
is another remedy. The Courts will only 
interfere if there is any obvious mistake 
and the result of the regular suit is certain 
[vide Sri Krishna Doss v. Chandook Chand 
(3.] Idisallow the preliminary objection. 
[See also.Subramania Chetty v. Ramaswami 
Chetti (4) and Karpaga Nidhi Ltd. v. Vania 
.Vilasa Nidhi Ltd -(5)]. ] 

On the merits, Ido not think thereis a 
proper case for my interference. This peti- 
tion is dismissed with costs. 

OVN. Vs Petition dismissed. 


(3) 4 Ind. Cas. 509; 32 M. 334; 5 M. L. T: 125; 19M. 
L: J. 307. . $ $ 
(4) 91 Ind. Cas. 11; 49 M. L. J. 753; 22 L. W. 744; 
A. I. R.1926 Mad. 179; (1926) M. W. N. 27. i 
. (5) 87 Ind. Cas. 390; 48 M..L.J. 459; (1925) M. W. 
. N. 173; 21 L. W. 518; A, I, R, 1925 Mad. 587. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. l 
SECOND OivuL APPEaL No. 5190F 1926, . 
MH ... July 30, 1927, 
* Present:—Mr. Kinkhede, A. J. C. 
SADBAJI—PLAINTIFF—APPBLLANT 
: versus E 
NAWAL SINGH AND oTHERS—DEFENDANTS 
- ME — RESPONDENTS. 
Evidence Act (I of 1872), ss. 92, 94, scope of—Sale- 
deed—Mistake in survey number—Admissibility of 
` evidence.to prove correct number—Prior rectification 
. of deed, whether compulsory—Specific Relief Act (I of 
:1877), s. 81. : 4 
Section 92 of the Evidence Act applies only as be- 
iween the parties to an instrument. [p. 739, col. 
b agak v. Pandoo (1), Pathammal v. Syed Kalai 
Ravuthar (2), Bageshri Dayal v: Pancho (3) and Maung 


|o Kyin v. Ma Shwe La (4), followed. 


Extrinsic oral evidence of. the surrounding cir- 

: cumstances, showing in what manner the language 

‘of a document is related to the existing facts is 

admissible under s. 92 of the Act [p 740, col. 1.] 
-* Balkishen Das v. Legge (5) and Hussonally Sullemanji 

: Ar; Tribhowandas Mangaldas Nathubhai :6), followed. 

* The combined effect ofs. 92 (1) and s.31 ofthe 
‘Specific Relieh Act is to-entitle either party to a con- 
- ‘tract to protect his right by proving a mistake in the 

-. dontract as, for example, a mistake relating to a 

‘survey number in a sale-deed; and' a prior rectifica- 

. tion ;of the deed embodying the contract is not 
. necessary to the advancement of the plea of mistake 

inswach cases. |p. 741, col. 1.] 
. Rangaswami Aiyangar v. 

Mahadeva-Iyer v. Gopal@ Iyer (8, Dagdu v. Bhana 

` (9), Abdul Hakim Khan-v. Ram Gopal (10), Mahendra 

Nath- Mukherjee v. Jogendra, Nath Roy Chowdhury 
(11), Asitulla v. Sadatulla (12) and Nand Lal Agrani v.. 
V'ogendra Chandra Datta (13), followed, 
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BABAJI v. NAWAL SINGH, 


Sowri diyangar (T), 
‘fendants except defendants Nos. 


(104 I. O. 1927} 
Section 94 of the Evidence Act has no application in 
cases of misdescription. [p. 741, col. 1.] ig 
Appeal against adeciee of the District 
Judge, Nemar, dated the 30:h July, 1926, in 
Civil Appeal No. 43 of 1926. ; 
Mr. W. R. Puranik, for the Appellant. - 
Mr. S. B. Gokhale, for the Respondents. 


JUDGMENT.--The appellant con- 
tracted to purehase from the respondents 
Nos. 1 and 2 the latter's malik makbuza 
field No. 181 for asum of Rs 450 and paid 
them Rs. 10 as earnest money on 8th October, 
1924. The vendors, on their part, agreed 
to complete the transaction by the execu- 
tion of the sale-deed in 15 days’ time, and 
to receive the balance of consideration 
bsfore the Sub- Registrar. -Exhibit P 3 is a 
letter acknowledging the receipt of Rs. 10 
as earnest.money, but it does neither men-. 
tion:any relevant details as regards the 
terms of the contract of sale, nor give the 


' description of the property agreed to be sold 
"by reference to its number, area, name or 


situation. Within 10 days of the contract, 
the defendants Nos. 1 and 2, tempted by.a 
better offer, struck a fresh bargain with 
defendants Nos. 3to 7, whereby they sold 
the said field for a consideration of Rs. 600 
to the latter and executed sale-deeds (Exs. 
II D-;, V. D Land VI. D 1) dated 18th Oc- 
tober, 1924 in their favour, but misdescribed 
the field sold as bearing No. 161 instead of 
No.181 in them and delivered possession 


“of the right number, ie, No 181,to them.- 


Similarly, on the occasion of.selling their 
other fields of inferior quality, bearing 
Nos. 16L and 186 for Rs 2000n lst March, 
1923, to defendant No. 8, the defendants 
Nos. 1 and 2, through mistake, had entered 
Survey No. 181 instead of No 161 in the- 
sale-deed (Ex. III. D-2) as the field sold ‘to 
him; butall the same the vendee took 
possession of the right land, namely, Survey 
No. 161. Plaintiff, therefore, sued for 
specific performance of his contract of sale 
and for posseesion of field No. .81 and im- 
pleaded all the persons interested in deny- 
ing his claim as parties to the suit. Vos 
The defence of defendant No. 1 was a 
denial of the plaintiff's contract of ` gale 
coupled with theaffrmance ofthe title of 
the otter defendants to, or in respect of,. 
the fields exprees]y mentioned as sold in 
tleir respective sale deeds; the other de- 
2 and 4. 
joined in the defence and also in the asser- 
tion thatthe defendants Ncs. 3to 7 and 
defendant No. 8 werein possession of the < 
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fields mentioned in their respective title- 
deeds as soid io them. For facility ' of 
‘raference I may mention here that it is 
' common ground that fields Nos. 161 and 
. 186 form a block called .Ziriwala divided 
by the Arzi Roád, while field No. 181 is near 
the southern boundary of the village and 
is called Kala Bavdi One very significant 
fact elicited at the trial ia that defendant 
No. 8 Nihal'sown field No. 221/1 adjoins 
the Ziriwala lands and that similarly de- 
fendant No. 78 own.field No. 182 adjoins 
No. 181. It is also brought out in evidence 


` that field No. 181 is.of better quality and,.: 


. therefore, of higher value than field. No. 
161 and that Nihal held possession of the 
Ziriwala lands, and defendants Nos. 3 to 7 
of Kala Bavdi field. This would go to 
show that possession did not accord with 
“the apparent title which the -sale-deeds 
purported to convey, but all the same, the 
purchasers who paid higher price got into 
possession of land of higher value and 


. better quality than that of the other who’ 


paid less The attemptto explain away the 
discrepancy between title.and actual pos- 
` session: by alleging that defendant No. 8 
Nihal held No. 161 also, as a sub-lessee 
from defendant No.1, had signally failed 


in the Courts below, and the story of the 
alleged sub-léase is rejectéd as an after-- 


thought. The main facts found bythe Court 
of first instance may;.theréfore, be briefly 
stated aè under:— >.  -- » 

(a) that defendants Nos. land 2 agreed 
to sell Kala Bavdi, field No. 181, to plaintiff 
on 8th October, 1924. ; 


(b) that before that date, on Ist March,1923, . 


"they ‘had sold field Ziriwala bearing 
Nos, 161 and 186 intersected by a road 
to Nihal, defendant No. 8, and put him in 
possession of his purchase; ae 
' (c) -that after the: date of the plaintiff's 
contract of saleand- witha view to back 
out of it, they sold on 18th October, 1924, 
field Kala Bavdi, bearing No..181 to de- 
‘fendants Nos. 3 to7 fora higher price and 
put them in possession thereof. . 

On these findings the first Court passed 
a decree for specific performance -of the 
contract of sale of field Kala Bavdi, bearing 
No. 181,-against defendants Nos. 1 and 2 
and-directed all the déféndants to deliver 
possession of the said field to plaintiff. 

: The plaintiffs- success thus depended 

. upon proof of his version that the- descrip- 

tion as given'in the. sale-deed of defend- 

ant No, 8 (Ex, 


AT 
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III D-2) and ix those 
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defendants Nos, 3 to 7 (Ess. II D-1, ` 
V. D:l' and VI, D-1) was mistaken, or, 
in other words, on proof of the fact 
that in spite of the prior sale of 1923 
which, on the face of it, purported to convey 
No. 181, the defendants Nos. l and 2 ‘con- 
tinued to be the ownersof that number and 
that, though the sale of 1924 in favour of . 
defendants Nos. 3 to 7 purported to deal 
with No. 161, they. really transferred No. 
181 to them, but that the first purchaser 
rightly took possession of No. 161, and the 
later -purchasers had wrongly taken posses- 
sion of field bearing No.181. The question, ` 
therefore, is whether the plaintiff who was 
not a party tothe sale of 1923 or. to. those 
of 1924 was or was not bound by the des- 
cription.as given therein, and whether on ` 
his showing that the description: was mis- 
taken in both cases, his contract’ of sale 
could operate as regards No. 181 of which 
defendants Nos. land 2 continued to be the 
owners and defendants Nos. 8107 were in 
possession without title, According to the 
plaintiff the defendants Nos. 3 to7 had 


notice of his prior contract: of sale. and 


this has been found in-his favour by the 
trial Court. ie SY 

Thé defendants Nos,.1 and 8 appealed 
against the decree, and impleaded the’plaint- 
iff and-the rest of the defendants as co-re- 
spondents thereto, to the Court of the Dis: 
trict Judge. While agreeing with trial 
Judge as regards the above findings on` 
questions of fact, the learned District Judge 
held that the ostensible title as set out in 
the salé-deeds must prevail as the language 
ofthe documents is plain and no. extraneous 
evidence could be admitted to show that. 
anything else was meant. The result of 
this decision was that the so-called title. of 
defendant No. 8 to field Kala Bavdi No. 181 
by virtue of the sale-deed, dated lst March, 
1923, was confirmed by the lower Appellate 
Court, although it did not accord with the 
existing fact found by,it as regards: the: 
possession which the said defendant. held 
over Ziriwala fields Nos. 161 and 186; and, 
similarly, the se-called title of defendants 
Nos;3 to 7 under: their sale‘deeds ‘dated 
18th October, 1924.to Ziriwala field No. 161 
was also upheld by the learned Judge, 
although it did not conform. to their posses- 
sion. which, as found by. it as a fact, was ` 
over field Kala Bavdi bearing: No. 181. 
The District Judge wis thus landed in the 
absurd position, that his ultimate decision 
was contrary to the facts found: by ‘him; 


] - fàg PNE. BABÀJI V, NAWAL"SINGE, 
and he consequently had no alternative but 


to.act upon the resultánt finding that de- 


"fendanis Nos. | and 2 had no title to field 
` No.'18l.eallied Kala Bavdi on the date 


of their contract of sale of that field 
to plaintiff, he accordingly dismissed thé 
plaintiff's suit for specific performance 
and possession, and only passed a decree 
for Hs. 150 for compensation against de- 
fendants Nos. land 2 assessing the same 
at the difference between the prices res- 
pectively agreed to be paid by plaintiff and 


the defendants Nos. 3 to 7 to them. Both 


plaintiff and defendants Nos. 1 and # were 


* naturally dissatified with this deeree, and 


they have respectively filed Second Appeals 
Nos. 519 and 535 of 1926.. This judgment. 


- will dispose of both these appeals. 


The main contention of the plaintiff- 


- appellant is that on the findings arrived at, 


the only logical conclusion was that the de- 
fendants Nos. 1 and 2 had asubsisting title 


E to Kala Bavdi field No. 181 at the date of his 
‘contract of sale, and that specific perform- 


ance of the said contract of sale and posses- 


sion ought to have been decreed in his. 


favour, as all other defences were ruled out. 
The plaintiff has impleaded defendants 
Nos. 3 to. 8 as co-respondents to his appeal 
along with defendants Ncs. 1 and 2. But 
the former have not cared to put in appear- 


, ance or contest the appeal. . The defendants- 


Nos.land 2 alone are the contesting re- 
spondents in Second Appeal -No. 519 of 
1926. They urge that the findings on ques- 
tions of fact arrived at by the lower. Appel- 
late Court must be treated as findings pro- 
visionally given on the supposition that 
extraneous evidencé .is  inadmissible to 


` show that something else was meant than 


what appears from tbe wording ofthe sale- 
deeds, and that the District Judge's main 
decision is that the defendants Nos. 1 and 
2 had no title to convey No. 181 to plaintiff 
as the title. was in defendant No. 8, and 
that the title-to field No. 161 was in de- 
fendants Nos. 3 to 7, and though the actual 
possession of the vendees was not according 
to ‘the titles acquired or purported to be 
conveyed under the plain language of 


-their dccumtnts of title, that circumstance 
-must be ignored and excluded from con- 


sideration on the ground that no amount of 
subséquent ‘acts and conduct can undo 
the plain wording of the instrument. - In 


` the defendants Nos. l and 2's own appeal 
. also their main contenticn is that the lower 


Appellate Court, having rightly held- that 
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oral evidence was inadmissible, was wrong- 
in diseussing it and expressing its opinion 
thereon and holding (inconsistently with 
its own view) that the.defendants Nos. 1 
and 2 had agreed to sell field No. 181, that 
on its own findings on law points it should 
have dismissed the suit altogether, and - 
that the award of damages was wrong in 
law and fact. - ; 

The decision of these two appeals will. 
thus depend upon the right -decision of 
the question whether the findings of fact 
concurrently arrived at by the Courts 
below are vitiated on the ground that they 
ure based on legally inadmissible evidence. 
If the evidence adduced in the case of the 
proximity of the lands intended to be pur- 
chased’ to the intending purchasers’ own 
other fields, of their relative qualities and: 
prices, and as. also of the fact that the 
respective purchasers entered into posses- 
sion of numbers not mentioned in their re- 
spective title-deeds, and, of how they, when 
confrcnted with thé anomoly, tried to riggle 
out of ‘the situation by inventing a palp- 
ably false stcry to explain away the dis- 
crepancy between title and actual posses- 
sion, on the basis of an alleged sub lease of 
No. 161 to defendant No. 8, has no rele- 
vance at allin this case, under any of the 
provisions of the Indian Evidence Act, then 
lmusteay the contention of the respond- 
ents Nos, 1 and 2's learned Pleader ought to' 
prevail and the learned District Judge's 
decision also upheld. But I dare say they 
both are mistaken in the view propounded 
by them as I will presently show. 

The argument advanced on behalf of the 
respondents Nos. 1 and 2 is that s. 91 of the 
Indian Evidence Act lays down restrictions 
asto the admissibility of all evidence in 
proof of terms of a contract, grant or dis- 
position of property, reduced to a form of a- 
document, or, requiréd-by law to be so re- 
duced, other ihan the document itself, or 
secondary evidence of its contents, in cases 
in which secondary evidence is admissible . 
under the provisions of the Indian Evi- 
dence Act; and that this prohibition applies 
not merely to parties to the instrument, or 
privies but to strangers as well What 
s. 91 lays down is that it insists upon the 
best primary.documentary evidence being 
given in proof of the terms of an instru- 
ment. This rule is fully justifiable in prin- 
ciple and policy, because, where, by the 
requirements of the law, or by the contract 
of the parties, written instruments are madg 
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the repositories and memorials of truth, 
any other evidence ought to be excluded 
from being used either as a substitute for 
such instruments, or to contradict, or alter 
them The very object for -which the 
writing is used, is to perpetuate the, 
memory of what is written down and so 
to furnish permanent: proof- of it. But 
this does not mean that truth must always 
remain hidden, merely because there was 
mistake or fraud, or carelessness in render- 
ing the intention of the parties into words. 
Having thus laid down the necessity of 
adducing the best documentary proof, in 
the first instance, in proof of the terms of 
a contract etc., the Legislature proceeds to 
provide special barriers against the recep- 
tion of evidence of oral agreement in cases 
where the question arises “as between the 
parties to any such instrument or their re- 
presentatives in interest," for certain pur- 
: poses, in the form of s. 92, Evidence Act; it 
“also enacts s. 99 for the benefit of strangers 
or persons not parties to the documents 
giving them a free hand in such matters. 
lt must, therefore, be borne in mind that 
s. 92 of the Act enacts a barrier against ex- 
trinsic evidence. but, at the same time, 
limits its operation to cases where theissue 
as to the real nature of the written trans- 
action arises between the parties thereto, 
or their -privies. The scope of s. 92 is thus 
very restricted and it leaves-out cases of 
strangers to the instrument wishing to 
adduce extrinsic evidence in order to prove 


that the - real transaction was different ; 


from what it purports to be, according to 
the. language of the instrument. The 
obvious reason for making such an excep- 
tion in favour of strangers is that they can- 
“not be precluded from proving the truth by 
reason of the ignorance, carelessness, or 
fraud ofthe parties, nor, in proceedings 
between a party and a stranger, will the 


former be estopped from doing so on the: 


principle of mutuality. The parties to the 


instrument and their representatives are to 


blame if the writing contains that was not 
intended, oromits what it should have con- 
tained. But third persons are. not pre- 
judieed by things recited in writing, 
contrary to the truth, through the ignor- 
ance, carglessness orcfraud of the parties, or 
thereby precluded from proving the truth, 
however contradictory it 
written instrument: 

Here 1 may point out that what the 
fection itself says is not between the parties 
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to the contract but between the-parties to the 
instrument. Fortunately, the respondents’ 
Pleader concedes, nay, while denying to the 
appellant the bénefit of proviso (1) of s. 92 . 
ofthe Act, he even goestothe length of 
insisting that, though the appellant. claims 
under an agreement of sale from his clients, 
he.should be looked upon as a strangerto: 
the several sale-deeds (Exs. ILI. D 1, III. 
D-2, V. D-I and VI. D-1) referred to in the 
earlier part of this judgment. He denies 
to him the position of a-“representative in 
interest” on the ground that his clients have 
not yet given to him any conveyance 
transferring their interest in the subject- 
matter of the suit, and cites 8. 54 of the 
Transfer of .Property Act in support of' 
the position taken by him. TEN 
` Proceeding then, as I musei, on the basis 
that the appellant is a total stranger to the - 
instruments in question as contended for 
by the respondente, the barrier created by 
s. 92 ofthe Evidence Act is all the more 
inoperative as against him. Itis remark- 
able that the District Judge treates the 
plaintiff as an outsider and yet holds him 
debarred from the privileges of such an 
outsider. The position ọfa stranger was 
made clear by this Court so far back asin 
1:07 in Gangabai v. Pandoo (1) by laying 
down that either side may give extrinsic 


evidence in variation of the terms of the .- 


document, where the issue as to the real 
nature of.a written transaction is one, 
between the parties thereto and a third 
person who is not bound by the writing.” 
The District Judge had only to open the 
report to know it, .if the section, itself 
was not clear to him. To the same effect 
is the decision of the Madras High Court in. 
Pathammal v. Syed Kalai Ravuthar (2) and 
ofthe Allahabad High Court in Bageshri 
Dayal v. Pancho (3). Their Lordships of 
the Privy Oouncil: have in Maung Kyin 
v. Ma Shwe La (4) ‘laid down that ‘the 
language of s. 92 of the Evidence “Act, 
1872, with regard toa “contract, grant or 
disposition reduced to writing," in terms 
applies, and applies alone "as þetween the 
parties to any such instrument, ‘or, their 
representatives in interest". Wherever, 


(D 4 N. L. R. 115. 
(2) 97 M. 329. 

(3) 28 A. 473; A. W. N. (1906) 89; 3 A. L. J. 314, 

(4) 42 Ind. Cas. 642; 45 O. 320; 15 A. L. J. 825: 33 M, 


. L. J. 648; 3P. L. W. 1856 L.-W. 777; 22 0. W.N. 


257; 23M. L. T. 36; 27 C. L.. J. 175; 20 Bom. L. R. 
278; (1918) M. W. N.300; 9 L, B. R. 1144 11 Bur, L, 
T. 21. 44 I. A. 236 (P.O), A 


. 40 
-accordingly, evidence is tendered as toa 
transaction with a third party, it is not 
- governed by thesection or by the rule of 
evidence which it contains, and in such 
a case, therefore, the ordinary rules. of 


equity.and good conscience come into play ` 


- unhampered by the statutory restrictions. 
This.series of decisions is, therefore; zn 
authority for the view that s. 92 of the 
. Evidence Actis no bar to, the admission 
of evidence to show what the true nature 
of the written transaction was, at the in- 
stance ofa third party, and that evidence 
as tothe third party's right cannot only 
be admissible but is mést relevant. 
. The plaintiff whois a third party and 
‘claims to establish a right to the field 
bearing No. 181, under his contract, by 
showing that: the field sold to defendant 
No. 8 was misdeseribed in his sale-deed 
(Ex. III. D 2) is, therefore, 
: prove the truth, however contradictory 
it may be tothe written instrument. In 
this view of the law I overrule the con- 
tention and hold that the evidence tender- 
ed by plaintiff was legally admissible to 
prova that defendants Nos. 1 and 2 
continued to be the owners of the malik 
makbuza field Kala Bavdi bearing No. 
' Y81, down to the date of his contract of 
sale, despite the execution of the register- 
'-ed' sale-deed dated the lst March, 1923, 
(Ex IIL D-2) in favour of defendant No. 
8, which purported to convéy it; and that; 
as a matter of fact, the parties intended 
that the bargain should cover the Ziriwala 
field bearing No. 161 and not that field, 
viz, Kala Bavdi No. 181, as is clear from 
the proved fact that the verdee actually 
entered into possession of No, 161 and 
not of No. 181. Thé findings of fact 
based ‘on such legally admissible evidence 
were legal findings and are not liable to be 
' questioned in second appeal. i s 
lf the position of the plaintiff be regarded 


as that of a representative in interest of- 


deféndants Nos. 1 and 2,-he is not the worse 
for it.. Proviso (1) of s 92 gf the Evidence 
Act entitles Wim to prove any fact . which 
would-*invalidate the document (Ex. III D 2) 
or which would entitle him to a decree, or 
order relating thereto, "Such as mistake in 
fact orlaw." Proviso (6) also entitles him 
- to prove any fact which would show “in 


what manner the language of a document. 


js related to existing facts.” Their Lord- 
- ships of the Privy Council made this posi- 
tion clear in their decision in Balkishan 
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Das v. Legge (5), where they observe that @ 
case must be decided on a consideration of 
the contents of the documents themselves 
with such extrinsic evidence of the surround- 
ing circumstances as may be required to 
show in what manner the language of the 
document ‘is related to existing facts. In 


- the case-of Hussonally Sullemanji v. Tribho- 


wandas Mangaldas Nathubai (6), where there 
wete conflicting statements of the parties as 
to the circumstances léading up to the ex- 
ecution of an agreement for sale, and it was 
difficult to reconcile them, their Lordships 
of the Privy Council held that the Court 
was justified in admitting extrinsic evidence 
to explain the facts. Amongst such “ex- 
isting facts” proved in this case are, the. 
proximity of defendant No. 8 Nihal’s own 
field bearing No 221/1 to Ziriwala field 
bearing No, 161, the comparative cheapness 
of Ziriwala field No 161, its inferior qual- 
ity, and, above all, the conduct of the 
vendors and the vendee in letting the 
vehdee into possession of field No. lol 
though the sale-deed (Ex. III D-1) pur- 
ported to transfer No. 181 and not No. 161. 
It id in the light of the surrounding 
circumstances such as these that the Court 
can know in what manner the language of 
the document (Ex: JII D-2) is related to 
existing facts, : 

The principle involved is that defect in 
expression Should not be allowed to defeat 
the intention of the parties -if they are 
agreed as to these. The actual expression 
of a thought very often fails to express thé 
whole thought; sometimes moré may be' 
expressed, sometimes less, sometimes some: 
thing totally different may be expressed. 
When parties have come to a contract but 
have failed to express thémselves correctly, 
if a mistakeis a real one and mutual, 
and can: be established by satisfactory 
proof, a Court of Equity will reforma 
‘written instrument. so as to make it con- 
formable to the precise intent of the parties, 
The real intention may have been -misre- 
presented in writing, either by mutual mis- 
take, or by fraud. Equity, therefore, 
affords relief in either case in accordance 
with its general policy to suppress fraud 
‘and to promote general good faith and con- 
fidence. in the formation of the econtracts: 


(5) 22 A. 149 at pp. 158, 159; 27 I. A. 58; 4 O. W. N. 
153; 2 Bom. L. R. 523; 7 Sar. P. O. J. 601; 9 Ind. Dec. 
(x. 8.) 1120 (P. 0). 

(B) 6lnd. Cas, 361; 25 C. W. N. 385; (1920) M. W. 

- N. 196;3-U, P. L, R. (P. C) 1 (P.O, . 
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1 Story’s Equity, s. 154. Itison this prin- 
. ciple thats. 31 of the Specific Relief Act is 
enacted for giving to the aggrieved party. 
the relief of rectification of instruments. 
In Rangaswami Aiyangar v. Sowri Aiyangar 
(7) it was held that the combined effect of 
8. 92, cl. (a) proviso 1 of the Indian Evidence 
Act and of s. 3l of the Specific Relief Act 
is to entitle either party to a contract whe- 
ther plaintiff or defendant to protect his 
right by proving a mistake in contract, as 
e. g. (as was the case there and is also here), 
a mistake i in the description of the property 
sold'by giving” wrong survey number to 
same, On the.strength of the decision in 
Mahadeva Iyer v. Gopala Iyer (8) it was 
also held that.a prior rectification of the 
deed is not necessary to the advancement 
of the plea.of mistake. It will thus be 
seen that what in such cases is rectified is 
not the agreement but the mistaken ex- 
pression of it: cf. Dagdu v. Bhana (9) aud 
Abdul Hakim Khan v Ram Gopal(10) The 
cases of Mahendra Nath Mukherjee v. 
Jogendra Nath Roy Chowdhury (11), Asit- 


ulla:v. Sadatullah (17) and Nand Lal 


: Agrani v. Jogendra Chandra ‘Datta (13), 
affirm the principle that the plaintiff is 
entitled to succeed upon a‘construction of a 
conveyance itself without the necessity of 
‘having to take proceedings by way ofa 
separate suit for rectification of the. deed, 
as a Court is competent to give effect to 
what was indisputably the real agreement 
between the parties without driving the 
plaintiff to aseparate suit for rectification. 
In casés of misdescription. s. 94 of the 
Evidence Act can have no application. 


It is thus clear that the learned District 
Judge was wrong in holding that evidence 
as to how the subject-matters of the con- 
tracts made by defendants Nos. 1 and 2 in 
1923 and 1924 with defendant No. 8 and de- 
fendants Nos. 3 to 7 respectively were mis- 
described in their respective title-deeds 
(Ex. IH D.2 and Exs. III. D-1 V. D-1 
and VI. D-1), was inadmissible. 
. fore, hold that the plaintiff is, entitled to 


(7) 29 Ind. Cas. 588; m 192; 29 M. L. J. 229; (1915) 
M W.N. 448; 18 M. L. T. 75. 


i 8 uU fas. 390; 34 M. 51; 8 M. E. TT. 289; a911 ` 


Moy 58 b. 120; 6 Bom, L. R. 126. 

(10) 64 Ind. Cas. 961; 44 A. 246; -20 A. L. J. 53; A. I. 
R. 1922 All. 42. 

(11) 20. W.'N. 280. 

(12) 41 Ind. Cas. 747; ?8 O. L. J. 1 
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ask this Oort to give elfoct to the fiading's 
of fact concurrently arrived at by the Courts 
below, and to. decree specific performance 


' of his contract of sale, dated 8th October, 


1924, on the strength of the necessary con- 
clusion resulting from such findings that 
défendants Nos. 1 and 2 continued to be 
owners of Kala Bavdifield bearing No. 181 
and were, therefore, competent to convey 
the same tohim for consideration stipulated 
in the contract. Asit has also been found 
that the defendants Nos-l and 2, receiving 
a better offer, sold the’ said field to 
defendants Nos. 3 to ‘7, but: believing 
that -field No. 161 was Kala Bavdi 
field described it through mistake as 
bearing No. 161 in Exs. III D-1, V. D-1 and 
VI. D-1, and whereas it is also found that, 
par- 
ties to the instrument (Ex. III. D 2) describ- 
ed the Ziriwala field as, bearing: Nos. 181 
and 186 instead of Nos. 161 and 186 
which is their true description, I further 
hold. that the plaintiff “is entitled to 


-geta decree for possession-of field Kala 


Bavdi bearing No. 181 from defendants Nos. 
3to 7 whose purchase, not - having been 
proved to be without notice of the plaint- . 
iff'' prior contract of sale, is of no avail as: 

against the latter.  Inthis view of the case 
the decree for payment of compensation ` 


` passed by the District Judge is out of place ; 


and must be set aside, I accordingly set it 
aside and restore the decree for specific per- 
formance and possession passed by; athe, 


. Court of first instance. 


. This disposes of this. appeal as also Se- 
cond Appeal No, 533 of 1926. As regards 
costs of this litigation I direct that plaint- 
iff shall get. his costs in all the three Courts 
from the defendants Nos.1 to 8 who have 
all joinei together in setting up a false’ 
and collusive defence with tha deliberate 
intention of defeating the. plaintiff’ 8 claim. 
It is but: fit and proper that the defendants 
must bear their own costs throughout, 

It has just come to my notice that in 
pursuance of the decree of the first Court 
the plaintiff had deposited into Court the 
sum of Rs. 306-12 on 5th March, 1926, after 
deducting costs awarded to ‘him. This 
amount continued in deposit until 15th 
September,1926,when, consequent on tit re- 


-versal of the decree by the lower Appellate 


Court, he claimed and got it back. The 
date originally fixed for the deposit was 
20th March, 1926 ; it having expired; and 
the deposit once made having been with- 
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drawn, it is necessary to fix a fresh*date for 
depositing the balance that may be due on 
account of purchase-money after setting off 
against it the amount of costs of three 
Courts awarded to the plaintiff. I accord- 
ingly fix 80th September, 1927, as the date 
on or before which the deposit should be 
made by the plaintiff and 15th October, 1927, 
asthe date for execution of the sale-deed. 
G. R. D, Decree reversed. 


— 


CALCUTTA HIGH COURT. 
- APPEAL FROM ORIGINAL DECREE No. 129 
oF 1925. 
May 19, 1927. NE 
Present;—Mr. Justice B. B. Ghose and 
Mr. Justice Roy. 
MOHANTA RAMNIBASH CHAUBY 
—PLAINTIPF—APPELLANT ` 
i : versus V" 
Raja JYOTI PROSAD SINGH DEO 
BAHADUR AND ANOTHER—DEFENDANTS 
— RESPONDENTS. i Wi 
Grant—Revenue-free title—Onus of proof—Nature 
of proof required—Evidence of lakheraj title, effect 
of—Rent-free and revenue-free grants, difference be- 
tween—Area exceeding 100 bighas— Presumption of 


right of Government to assess revenue-—Bengal Revenue 
Free Lands (Non-. 


of 1793), s. 7. DEM 

In,a suit to establish title 
revenue, the plaintiff has to pro 
inference but by positive proof by a grant to hold as 
revenue-free. At least such evidence should be ad- 


duced as would lead to the necessary inference. that 
there was a grant. [p. 743, col. 1. 


Maharaja Dheraj Raja Mahata Chund Bahadoor 
v. Government of Bengal (1), followed. 


A finding ina previous suit that a person had 
lakheraj debutter title does not lead to an infer- 
$1 that there was & revenue-freo grant. [p. 743, eol. 
"Where it cannot be assumed that there was a 
revenue-free grant, the implication arising out of the 
"area ofan esiate being more than 100 bighas, and 
giving the Governmentthe right to assess revenue 
by virtue of s. 7 of the Bengal Revenue Free Landa 
(Non-Badshabi Grants) Regulation XIX of 1793 must 
fail. [p. 744, col. lil] » - Doc 

, Appeal against a decreg of the Subor- 
dinate Judge, _Burdwan at Asansol, dated 
the 30th of April, 1925, 

' Babus Trotlokhya Nath 
Rajan Ghose, Prosanta Bhu 
Manmatha Nath Roy, for the Appellant. 

Mg Sarat Chandra Bose, Babus Karuna- 
moy Ghose and Krishna Chaitanya Ghose, 
for the Respondents. i 

JUDGMENT. 

. Roy, J.—The plaintiff has appealed 

from the decision of the learned Subordi- 
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nate Judge dismissing his suit for a de- 
elaration that the entry in the Record 
of Rights- in respect of Mouzah Chota 
Digari that itis a rent-free tenure held 
under the Pachete Raj, is wrong. The 
plaintiff brought the suit on behalf of 
the idol Raghunath Jiu and being a minor 
was represented by his aunt. The first 
and principal defendant is the Raja of 
Pachete. The 2nd defendant is. the 
former Mohanta who is said to have 
resigned his office of Mohanta on account 
- of the infirmities of age. and installed 
the present plaintiff in the guddee. The 
claim made on behalf of the idol is that 
Chota Digari is an "independent revenue- - 
free estate. The learned . Subordinate 
Judge held that the plaintiff had failed 


- to make out his claim and he thereupon 


dismissed the suit. The plaintiff has ap- 
pealed, 

The immediate circumstances leading 
up to the suitare as follows:—The Raja 
of Pachete gave a prospecting lease to 
one Rasaraj Biswas in the mouzah in 
question in 1919. The Mohanta (who was 
the 2nd defendant) gave a lease to 
the same person in respect of the surface 
rights in Chota Digaii. The patta was 
executed in presence of several relatives 
.of the Mohanta and was drawn up under 
legal advice. It was admitted that the 
idol had a nishkar grant from the Raja and 
that the village appeitained to the latter's 
zemindari. After this patta the Raja 
gave a mining: lease. A Coal Company 
brought a suit against the Mohanta for 
specific performance of a contract and 
the Mohanta made the same admission 
in his written statement, though’ ab the 
same time asserting that he had ‘resigned 
and the plaintiff was the proper person 
to be sued. The Record of Rights in this 
area was finally published on the 5th 
. September, 1921. The present suit was 
brought three months after. The Plaintiff 
ostensibly resigned from his office after 
giving the patta mentioned above and 
-installed his infant grandson as a Mohanta. 
The plaintiff seems to have been an infant 
in arms when he was made a,Mohanta. 
The circumstances give rise to the infer- - 
ence that this proceeding was gone 
through forthe purpose of getting rid of 
the Mohanta’s statements and of trying 
a chande in litigation in the name of the 
- minor Mohanta. 


The learned Subordinate Judge has 
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devoted some time in discussing the qies- 
tion of underground rights. No doubt 
the object of the suit isto establish even- 
tually a claim for such rights but itisa 
question which does not arisein the suit 
and we do not propose to discussit. The 
sole question is whether the entry in the 
Record of Rights is correct or not, and we 
have to address ourselves tothis question 
only. The Subordinate Judge again has 
laid donsiderable stress’ on the statement 
of the former Mohanta in the patta Ex K 


l3and has discussed whether it is binding: 


on the plaintiff or not. The statements 
are admissions. They are not binding and 
maybe explained away if the plaintiff is 
able to show his title independently, and if 
he fails, they are important if they are con- 
sonant with the state of things which have 
existed for generations. 
- The plaintiff has no patta or sanad to 
show the right. claimed. The onus pro- 
bandilies on him .to establish his title to 
exemption from revenue not by inference 
but by.positive proof by a grant to hold 
as revenue free. If authority was needed 
we might refer to the case of Maharaja 
Dheeraj Raja Mahatab Chund Bahadoor v. 
Government of Bengal (1). At least such 
evidence should be available as would 
lead tothe necessary inference thatthere 
was a grant. There isno suoh evidence. 
The alleged grant again was not registered 
under the provisions of Regulation XIX of 
1793. The inference is that no occasion 
arose then or subsequently to make the 
claim that the mouzah was held. as a 
revenue-free «state. The estate was not 
registered as such in the books .of the 
Collector under Act VIT of 1876.. 

The learned Pleader has referred to 
Ex 4,the kabuliyatgiven' by the Rajah at 
the time of the Dacennial Settlement to 
the Government, and to the gorwara papers 
which apparently the Rajah filed in pur- 
suance of his promise made in the kabuliyat 
to file alist of his mouzahs showing the 
distribution of the revenue and so forth 
A point is sought to be made that Chota 
Digari is not mentioned and that, therefore, 
it was notetaken into account in assessing 
the revenue. This kabuliyat came under 
discussion in the case of Secretary of State 
for India v. Jyoti Prashad Singh Deo (2), 

( 4M. LA. 466; 1 Sar. P.O. J. 385; 18 B.R. 
177: s 


(2) 94 Ind. Oas. 974; 53 C. 533; 30 O. W. N. 745; 
A. L R. 1926 P. O. 4l; 24 A. L.J. 761; 53 L A. 100 


(P. 0. 


“the suit. 


743 


which terminated in the Privy Council: 
There. certain sarsikan papers were filed 
and the controversy arose whether the 
three Digwari villages concerned in that 
suit and not mentioned in the sarsikan 
papers were assessed with revenue’‘or not. 
The learned Pleader refers to the contro- 
versy butis obviously in errorin thinking 
that their Lorpships of the Privy Council 
made any pronouncement on- the subject. 
Their Lordships merely refer to the differ- 
ent findings of the District Judge (who 
happened to be myself) and of the High 
Court. The argument is irrelevant here, 
for the Digwari villages admittedly existed 
before the Decennial Settlement. The 
plaintiff has not shown by any papers that 
his Mouzah Digwari existed -before the 
Decénnial Settlement was made, On the 
contrary, a point is madeon behalf of the 
Raja by the production of papers of 1771 
(Ex. 8). The Raja had been asked to file 
alist of baje jamin or lakheraj lands within 
the zemindari; these are the papers. Bara 
Digwariis mentioned but not Ohota Dig- 
wari which is a contiguous village. Then 
in 1865 there was a report of Achey Lal 
Munasarin of excess mouzahs of Pargana 
Shergarh and item No. 143 appearsto be 
our present mouzah, described as a khak 
or portion of.some other mouzah. The 
argument is not unreasonable that the 
village came into existence subsequently. 
Itis noticeable that the list of documents 
filed by tha plaintiff does not go beyond 
1203 (B. E). There wasa Suit No. 75 of 
1833 and the Mohanta filed his documents 
which are set out in the judgment of: the 
Sadar amin Mr. DeCosta and the earliest 
document mentioned therein is dated 1208 
B. B. f 

Itis on the judgment of the Sadar amin 
in this suit that the learned Pleader founds 
hie case. The Rajah sued for possession 
but the suit was dismissed. The observa- 
tion of the Sadar amin that the Government 
may have a right to resume. but not the 
Rajah, is of no greater weight than an 
argument leading up to his conclusion. 
It appears that the second issue in the suit 
was "whether theland exceeds 100 bighas 
and was acquired before 1750 ?" and the 
finding was that the Mohanta or the idol 
had lakheraj debutter title from before 1790, 
It doesnot appear that this was an issue 
which was necessary for the disposal of 
Even if the finding, is regarded 
as conclusive between the parties. it does 
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not carry the plaintiff any further. We 
cannot assume that it was ‘a revenue-free 
grant and unless such assumption was 
made, the implication arising out of the 
area, being over 100 bighas and giving the 


^. Government the right to assess revenue and 


keep it by virtue of s. 7 of Regulation KIK of 
1793 must fail. There was some confusion 
- inthe earlier days between rent and reve- 
nue—a matter which was elaborately dealt 
with by Sir Barnes Peacoek in the Full 
Bench case of Mahomed Akil v. Assadun- 
nissa Bibee (3). It is possible to think, 


however, that where the grant was clearly i 


only rent- free, there was no necessity to 
make this confusion. "The question whether 
the village was revenue-free or not did not 
arise in the suit and the observations of 
the Sadar amin are only obiter dicta. It 
may be said that the claim that the village 
is a revenue-free estate was not definitely 
made till in this suit. 


There are no materials before us to show 
that the grant 'was' made before 17:0. 
We have the statement of the father of 
the defendant No. 2 who was the Mohanta 
at the time of the thak survey, viz,in 1862 
and he stated then, that the grant had been 
made by Nilmani Deo, the then Rajah of 
Pachete. This was the year before the 
Suit No. 75 of 1863. The decision in that 
Suit could not alter the character of the 
tenure and the tenure remained subser- 
vient tothe Rajah's zemindari and it was 
on that basis thatthe Rajah realised road- 
cess from the Mohanta from 1879. It is 
urged that the vilage was deemed a part 
of the estate of the Rajah only for the 
purposes of the Road Cess Act. There is 
no evidence toshow thatit was regarded 
otherwise on any other occasion. We have 
the statement of thefather of the defendant 
No.2 made in 1861and we have the state- 
ments of defendant No. 2 made recently. 
The judgment of the Sadar amin is of no 
importance except to show that Rajah's 
claim to ka gan (described in the pro- 
ceedings as «‘assumption’’) was dismissed. 
. We have the fact that the Mohantas have 
been paying road-cess to the Rajah on the 
footing that the village is within his zemin- 
dari for half a century. It cannot be said, 
therefore, that the plaintiff's claim that 
the village isa revenue-free estate inde- 
pendent of the zemindari Pachete has any 
substance. We agree for these reasons 


(3) 9 W. R. 1; B. L, R. Sup. Vol. 774 (F. B.). 
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with the findings of the learned Subordi- 
nate Ju ge and dismiss the appeal with 
costa. 

B. B. Ghose, J.—I agree. 

A. N. A. ` Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEOrEES Nos. 2001 
To 2005 or 1924. 

December 21, 1926. 
Present:—Mr. Justice Duval and Mr. Justice 
Mitter. 

MIDNAPORE ZEMINDARY Oo., Lr».— 

. PLAINTIPF—A PPELLANT 

versus A 
SADHUMONI DASI—DEFENDANT 
— RESPONDENT. 

“Bengal Tenancy Act (VIII of 1885). 160— 
‘Protected interest —Occupancy raiyat becoming raiyat 
at fixed rent—Interest of raiyat, whether protected. 

The interest of an occupancy raiyat who subse- 
quently becomes entitled to hold as a raiyat'at a 
fixed rentisa protected interest ander ,8. 110 of the 
Bengal Tenancy Act. [p. 745, col. 2.] 

i Sov beswar ‘Patra v. Bijoy "Chand Mahatap (4), fol- 
owe 

Dieta of Mookerjee, J., in Bhuthnath Naskar v. 
Monmotha Nath Mitra (1), dissented from., 


Appeals against the decrees of the Ad- 
ditional District Judge, Midnapore, dated 
30th May 1924, confirming those of the 
Munsif, Jhargram, dated the 6th December, 
1923. 

' Mr. U. N. Sen Gupta (with him Babus 
Apurba Charan Mukerji and Shamadas 
Bhattacharya for Babu Prabod Kumar Das), 
for the Appellants. 

Babu Bijoy Kumar Bhattacharya, for the 
Respondent. 

JUDGMENT. 

Duval, J.—In these cases the plaintiff- 
appellant brought five analogous suits, 
The allegation was that on the 24th June, 
1924, he purchased a tenure in an auction- 
sale and subsequently took possession 
through Court. The defendants were mo- 
karrari raiyats under the tenure-holder and 
also their tenancies not being protected in- 
terests were liable to be annulled and ac- 
cordingly notices were issued under s. 167 
of the Bengal Tenancy Act in August, 1922." 
The defendants not having vacated the 
land, these suits were brought. The first 
Court dismissed the suits and so has the 
Additional District Judge on appeal. The 
finding of fact of the lower Appellate Court 
is that these holdings came into existence 
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many years ago, but not before the Perman- 
ent Settlement. They were -occupancy 
holdingsand were recognised as such. But 
at the time of the last Record of Rights they 
were recorded as holdings of raiyats hold- 
ing at fixed rents. It is also found that 
the plaintiff recognised the defendants as 
raiyats at fixed rents, and that the defend- 
ants, though they were originally occu- 
paney raiyats, had acquired.the rights of 
raiyats at fixed rents by the conduct of the 
landlord. ` 
Theonly point which is urged before us 
.is the question as to whether the interest of 
the raiyats at fixed rent is a protected in- 
‘terest under.s. 160 of the Bengal Tenancy 
Act. Now these rights were at their incep- 
tion occupancy rights and the right to hold 
af fixed rents subsequently accrued tothem. 
It is argued. for the appellant that this 
Court should follow the opinion expressed 
by Mr. Justice Mookerjee in the case of 
Bhutnath Naskar v. Monmotha Nath Mitra 
(1). Ia that case that learned Judge observ- 
ed that the Bengal Tenancy Act made a 
well defined distinction between a raiyat 
holding at a fixed rate of rent and an occu- 
pancy raiyat; and that in s. 160 reference 
has been made expressly to aright of occu- 
pancy and the right of a non-occupancy 
raiyat, but that no mention is made of the, 
right of a raiyat at a fixed rate of rent and 
that the inference, therefore, seems to be 
reasonable that the intention of the Legisla- 
ture in s, 160 was to protect from ejectment 
a raiyat who possesses a right of occupancy 
as also a raiyat who possesses the right of 
a non-occupaacy raiyat and not to protect 
from ejectment a raiyat holding at a fixed 
rate of rent. This dictum of Mr. Justice 
Mookerjee, however, was not concurred in 
by the-late learned Chief Justice with 
whom he sat.. This is not,” therefore, a 
ruling by which we are bound and which 
we shall show has not been followed. The 
next case is of Abdul Gani v. Makbul Ali 
(2). In that case the chief consideration. 
was the proviso (3) to 8. 37 of Act XL of 1659, 
which says that nothing in that section 
: should be construed to entitle a purchaser 
as aforesaid to eject any vaiyat having a 
right of occupancy as a fixed rate, But it 
was held in that case that a person who has 
obtained an occupancy right does not, by 


(1) 2Ind. Cas. 675; 13 O. W. N. 1025; 110.L. J. 
98. 
W N.185; 22 


, 


(2) 31EIud. Cas. 10; 42 C. 745; 20 C. 
C. L. J. 223. 
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obtaining a grant or fixed rate, lose that 
right and, though that ruling may in ‘one 
way be distinguished on the ground that it- 
was passed without reference tothe wording 
ofs. 160 of the Bengal Tenaney Aot, this 
Statement shows that the mere fact that an 
occupancy raiyat obtained a grant ata fixed 
rent shall not make him cease to have the 
right of occupancy. In the case of Lakhi 
Charan Saha v. Hamid Ali (3) which also 
came up under s. 37 of the Revenue Sale 
Law, the same view was expressed and the 
case of Abdul Gani v. Makbul Ali (2) was 
~ followed, 

Lastly, we have the case of Sarbeswar 
Patra v. Bijoy Chand Mahtab (4) and there 
it was held that the interest of a raiyat at a 

. fixed rent who had occupied his holding for 
& continued period of more than 12 years is 
& protected interest within the meaning of 
s. 160 of the Bengal Tenancy Act and can- 
not be annulled by notice under s. 167 and 
that the status of raiyat at fixed rent can 
be combined with that of an occupancy 
raiyat. This last decision at any rate ig 
clearly binding on us. The point, however, 
urged on behalfof the appellant is that 
either we should follow the dictum of Mr. 
Justice Mookerjee in thecase of Bhutnath 

.Naskar v. Monmotha Nath Mitra (1) or in 
view of the observation of the late learned 

* Chief Justice in thecase of Sarbeswar Patra 
v. Bijoy Chand Mahtap (4) that he would 
rather like to have the matter ‘referred to 
a Full Bench, we should now refer the 
matter to a Full Bench. 

As we have pointed out, the dictum of Mr. 
Justice Mookerjee was not endorsed by the 
learned Judge sitting with him and so it 
cannot be binding on us, though it must be 
treated with great respect, against a sub- 
sequent decision of two Judges ofthis Court 
forming a Division Bench, ~ 

The result, therefore, is that these raiyats. 
at fixed rent are protected under e. 160 of 
the Bengal Tenancy Aetand as such the 
appeal must be dismissed with costs. 

_Mitter, J.—l agree with my learned 
brother in dismissing the appeal fF only. 
desire to add that the defendants in this 
case, who were originally occupanoy raiyats, 
eould not lose their status as such, when 
their rentat a subsequent period becama 
fixedand was rendered not liable to enhance- 
ment. I mayrefer in this connection to 
(3) 44 Ind. Cas. 543; 27 ©, L. J. 284. 


(4) 63 Ind. Cas. 986; 49 C. 280; 34 C. L, J. 233; 96 C. 
W. N. 15; A. L R. 1922 Cal. 287, 
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s. 37 of Act XI of 1859, where the interest 
ofan occupancy raiyat at fixed rent as well 
as ofanordinary occupancy raiyat is pro- 
tected and is not affected by a sale for.ar- 
rears of revnue. In my opinion,the inter- 
est of a raiyat at a fixed rent; who was ori- 
ginally an occupancy raiyatis not a smaller 
interest but a higher interest than that of a 
raiyat with a right of occupancy and if the 
Legislature intended that a tenant with an 
inferior status is to be protected by enact- 
ing the provisions of s. - 160, it follows a 
fortiori that a tenant with a higher interest 
is also protected. I entirely agree with the 
decision of the learned Chief Justice, Sir 
“ Lancelot Sanderson, in the case of Sarbes- 
war Patra v. Bijoy Chand Mahtab 14). i 
A, N. A ' Appeal dismissed. 


MADRAS HIGH COURT. 
Civi, Revision Petition No. 418 oF 1926. 
April 8, 1927. 
Present: —Mr. Justice Ourgenven. 
VANKAYALA VENKATARATNAM— 
i . - PLaINTIFF—PETITIONER 


: versus : 
DHANALAKATA VARAHALU AND 
ANOTHER—DEFENDANTS— | 

pi TON 
"Ovinci l Cause Courts Ac of. , 8. 
je en of--Civil Procedure Code (Act V 
of 1908), 0. XLVII,r. 1—Application for review on 
new evidence—No proof that evidence could not be 
produced in time—Granting of application, legality 


of. : : mM 

` f the High Court ‘in revision is much 

der IRE. 25 of the Small Cause Courts Act 
than under s. 115 of the Civil Procedure Code. 

A Court acts without jurisdietion in- granting a 
review on. the ground of new and important evidence 
where no explanation whatever 15 offered by the 
applicant for not having produced the evidence at 
the previous hearing of the case. i 

"Petition, under 8.25 of Act IX of ut 

raving the High Court tœ revise an order 
of We Court of the Subordinate Judge, 
Rajahmundry, dated the 22nd March, 1926, 
and made in I. A. No. 215 of 1926 in 8. C. 8. 
No. 92 of 1925. oat 

Ms. V. Viyanna, for the Petitioner. 

Mr. Ch..Raghava Rao, for the Respond- 


eUDGMEN'T.—It is impossible to 
justify theorder ofreview,against which this 
civilrevision petitionis presented, under the 
terms of O. XLVII, r. 1, Civil Procedure Code. 


^ 


. certainly false, 
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The only conceivable groand for granting 
the review-isthat.the medical certificate 
constituted new and important evidence 
which after the exercise of due diligence was 
not within the petitioner’s knowledge, and 
which was subsequently discovered. The 
learned Subordinate Judge does not say in 
his very brief order that he deemed the 
certificate to fulfil these conditions, and it is 
perfectly clear that it does not. The order 
refusing to restore the suit was passed on 
95th January, 1926, upon an application, 
dated 15th December, 1925, and no expla- 
nation whatever.has been offered ‘for the 
failure to.produce it before that order was 
passed, e.g, when the application was 
heard on 25th January. Ithink that before 


: granting the review the lower Court was 


bound to consider this obvious point 
though it does not seem to have done so. 
It issaidthat not every orderin which, in 
granting a review, a Court fails to observe 
the terms of O. XLVII, should be inter- 
fered with in revision, and I agree, although 
the revising .Court's power is of course 
much wider under s. 25 of the Small 
Cause Courts Act than under s. 115 of 
the Civil Procedure Code. But in the 
present case it appears to me upon the 
merits, that the certificate is almost 
at least in the sense 
that it was brought into existence long 
after the dateit bears. Probably its origin 
may be traced to a remark in the earlier 
order that no certificate had been filed. T 
do not think .that, by force of a piece of 
evidence of this nature, and, so far as I can 
see, by force of that alone, the respondents 
should have lost the benefit which they 
obtained under the order refusing to set 
aside their decree. I, therefore, set aside 
the lower Court's order as passed without 
jurisdiction. Ido not think that any use- 
ful purpose would be served by remanding 
ihe case fora fresh disposal, because I can- 
not find on the record any materials upon 
which a Courtin the exercise of its dis- 
cretion could find an order in review. 

The civil revision petition is allowed and 
the application for review is accordingly ` 
dismissed. Petitioner will get hjs costs in 
both Courts. : 

V. N. V. i Petition allowed. 

A.N. A. 


E 
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PATNA HIGH COURT. 
Orvin Ruvisiun No. 267 oF 1927. 

l June 14, 1927. z 
Present :—Justice Sir Jwala Prasad, Kr., 
Mr. W. JOHNSTON AND orHERS— 
PETITIONERS 

: versus : 
Maharajadhiraj Siz RAMESHWAR 
SINGH BAHADUR—Opposirz PARTY. 

Civil Procedure Code (Act V of 1908), s.99, 0. VI, 
v. 14—Plaint signed by unauthorised person—Procedure 
—Power of Court to amend at amy stage—Ratifica- 
tion of signature by plaintiff, effect of. 

The signing of the plaint is merely a matter of 
procedure and any defect therein is remediable at 
any stage df the litigation even in the Appellate 
Court, the reason being that the omission to sign or 
verify. a plaint is not such a defect as could affect 
the merits of the case and can be remedied under 
8, 99 of the Code. [p. 749, col. 1.] - 

Where the defect in the: signing of the plaint as 
required by O. Vr. 14 is discovered. at a very early 
-stage of the suit the Court can refuse to register 
the plaint under O.IV and to take action thereon, 
and if the defect is discovered after the plaint has 
been registered the Court can insist upon the plaint 
being properly signed before proceeding further in 
the action [ibid.] 

Where a plaint filed on behalf of a person ex- 
empted from personal appearance in Court was 
signed and verified by his servant, who was not 
authorised to do so under the Code of Civil Pro- 
cedure and, on objection being raised'by the defend- 
ants, the plaintiff executed a registered power-of- 
attorney duly authorising the servant to sign and 
verify for him and ratifying his previous acts: ` 


Held, that the signature and verification of the ' 


servant in the plaint, ratified as ib was by the 
plaintiff by the subsequent power-of-attorney, could 
be accepted as a sufficient verification. under O. VI, 
r. 14, Oivil Procedure Code. [p. 749, col. 2.] - 


Oivil revision from an order of the 
Bubordinate Judge, Darbhanga, dated the 
9th May, 1927. 

The Government Advocate, for the Peti- 
tioners. i 

Messrs. L. P. E. Pugh and K. P. Jayaswal, 
for the Opposite Party. . 


JGDGMENT.—This is an application 
by th» defendants in Suit No; 68 of 1927 
pending in the Court of the Subordinate 
Judge of Darbhanga. The prayer is that 
the plaint be struck off inasmuch as it does 
not bear the signature of the plaintiff, 

Defendant No. 1 is W. Johnton, Esai, 


I. O. S, Commissioner of Income Tar, . 


defendant No. 2 is Hari Das Ohatterji, 
Assistant Commissioner of Income Tax, and 
defendant No, 3is Mohan Proshad Chau- 
dhry, Income Tax Officer of.Darbhanga. 


These officers are alleged to have assessed ` 


the plaintiff illegally and dishonestly acting 
in collusion with each other. There isa 
direct allegation against defendant No, 2 
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ofhis having attempted to obtain illegal 
gratification or bribe in order to exempt 
the plaintifffrom paying any income tax 
in the years in question to show favour to 
him inthe matter of assessment. There is 
also a prayer for an injunction restraining 
the defendants from proceeding to take 
steps to enforce the illegal demand by 
them. . 


The plaint was filed on the 2nd April,- 
1927. [t was signed by one Muneshwari 
Prosad and verified by him. Onthat very 


. day (the 2nd of April, 1927), the plaint was 


registered under O, 1V,r. 2. The injunc- 
tion -queslion was taken up on the 23rd 
April Counsel on both sides were heard 


- on that date and a consent order issuing . 


temporary injunction was passed. On that 
date the defendants’ Counsel objected to 
the signature on the verification- of the 
plaint and on the 27th April the plaintiff 
filed a petition asking the Court to allow 
Muneshwari Prosad, who had already 
verified the plaint, to re-verify it giving - 
particulars of information and belief as ta 
the matters contained in the plaint. An- 
other application was made asking that 
Babu Jyotish Chandra Bose, Raj. Mokhtar, 
who held a power of-attorney, may be 
authorised to sign the plaint on behalf of ' 
the plaintiff. These applications were dis- 
posed of on the sth of May. The QOourt 
allowed the amendment of the verification 
and we are not, in this case, concerned with 
it. The Court below refused permission to 
Babu Jyotish Chandra Bose-to sign the 
plaint upon tbe ground stated that “inas- 
much as the plaintiff is now residing 
within the jurisdiction of the Court and 
the mere fact that the plaintiff is a person 
who is exempted from personal appearance 
in Court cannot be held to be good cause 
for excusing him from signing the plaint”. 
The Court below observed as follows:—. 


"No doubt there are numerous suits filed 
by the plaintiff “but that canngt also bea 
ground for excusing him from signing 
the plaint in this suit which is of an 
exceptional nature, namely, a suit in which 
serious matters are invalved against res- 
Officers. So there 
is no good cause shown which can entitle 
the plaintiff to avail of the proviso contain- 
ed in r. 14 of O. VI of the Code of Civil 
Procedure and whichcan give jurisdiction 
to the Court to allow Babu Jyotish Chandra 


“Bose even if he be held tobe duly authoris- 
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ed by the plaintiff to sign the plaint of 
‘the present suit”. 

As regards the arguments of the learned 
Government’ Advocate on behalf of the 
defendants that the plaint was not properly 
signed and legally presented and, therefore, 
“jt was not maintainable, the learned Sub- 
ordinate Judge held as follows:— . 

“I think it is premature to decide this 
pointat this stage specially when no written 
statement has been filed.. Moreover, so far 
as I am aware, even if there be any defect 
regarding the signature in the plaint it 
might be remedied at any time before 
judgment and the defect might be consider- 
ed to bean irregularity. So the question 
whether the suit is maintanable or not on 
the. basis of the plaint filed in the euit is 
left for determination at a later stage of this 
suit. The petition of the plaintiff is, there- 
fore, rejected”. 

' On a further petition filed on behalf of 
the defendants ‘reiterating their objection 
as to the maintainability of the suit on the 
groundof the plaint not having-been pro- 
perly signed, the Court below observed as 
follows: - : 
` “I may add that under the law the Court 
can hold so far that the persons "who have 
signed the plaint or wanted to sign the 
plaint, if they are not the plaintiffs are not 
proper persons who can sign the plaint 
‘under the law on behalf of the plaintiff. 
But the Court has no power to direct the 


plaintiff or any other person to sign: the - 


plaint. ‘Under the law the plaint is re- 
quired to be signed by the. plaintiff or 
might besigaed by the said other person. 
Tf it was not signed .aecording to law 
the penalty under the law should await 
the plaintiff in the suit." 
^ A Aggrieved by this order the defendants 
moved this Court and obtained a rule on 


the let Jüne, 1827. In the meantime the. 


plaintiff filed in the Court below, on the 
30th May, a registered power-of-attorney 
dated the 27th May, 1927.. By this docu- 
ment the plaintiff has appointed the said 
“ Muneshwari Proshad, under whose signa- 
ture the plaint was filed, as his lawful 


attorney and authorised agent for the suit _ 


in question, authorising him among other 
things to sign for him, to quote the words, 
“plaints, petitions and other papers where- 
ever and whenever necessary and to do 


all acts necessary in respect of the said’ 


suit and consequential proceedinga both 
in the first and Appellate Courts in the 
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eould do. The document further declares 
and ratifies all acts done by the said 
attorney Muneshwari Proshad whether 
under: the document or before the execu- 
tion of the same in respect of the said 
suit and in particular-the-signature of the 


plaintiff on the plaint.. After hearing the 


parties the Court on the 10th June direct- 
ed the  power-of-attorney and the petition 
to- be placed on the record. The plaintiff 
has filed acopy of the said document with 
an affidavit in this Court sworn to by a 
clerk of his. 7 : 

Now O. VI, r. 14 lays down :— - 

"Every pleading shall be signed by the 
party and his Pleader (if any): provided 
that where a party pleading is, by reason 
of absence or for other -good c.use, unable 
to sign .the pleading, it may be signed 
by. any person duly authorised by him 
to sign the same or to sue or defend-on 
his behalf.” 
` The plaint was. admittedly not signed 
by the plaintiff and' the Court below has 
held that it was not shown thatthe plaint- 
iff was unable to sign the plaint by reason 
of his absence or for other good cause. 
Furthermore Muneshwari Proshad, who 
sigaed the document, described himself 
in.the verification as a servant of the 
plaintiff; he did not state that he was 
“duly authorised” by the plaintiff “to sign” 
the plaint in'question or "to sue. on his 
behalf". In fact he had no  power-of- 
attorney in his favour at that time. The 
power of-attorney executed in his favour 
on the 27th May and filed on the 30th 
came into existence much later than when 
the plaint was signed and filed. Rule 2 
(a) of O. III has, therefore, no application, 
The Court below is, therefore, right in 
holding that the plaint when filed was 
not properly signed and that it was an 
irregular plaint and that the irregularity 
can be remedied at any stage. It refused 
to direct the plaintiff to remedy the defect 
leaving the plaintiff to bear the. consequ- 
ences of his plaint being not. properly 
signed. . He also reserved the determination 
of the question as tothe maintainability 
of the suitto a later stage of the*case. 

Now there has been some difference in 
the procedure prescribed. by the present 
Code in the ‘mode of dealing with such a 
plaint from that laid down in the old 
Code. Under the old Code of Civil Pro- 


cedure (Act XIV- of 1832) a plaint not ° 


s 
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signed by the plaintiff could be returned 


before the settlement of iesues for amend- 


ment within a time to be fixed by the 
Court and if not amended within the time 
fixed the Court was hound to reject it 
- under 8. 54 of the Code, but no such express 
power has been, given by the present 
Code which has extended the time within 
whieh an amendment ean be allowed by 
empowering the Court to allow a party 
to amend the pleadings at any stage of the 
proceedings under O. VI, r. 17. 
`” Rule 14 of O. VI requires’ that every 
pleadings should be signed by the party 
and his Pleader in thé manner laid down 
therein. .But unlike the old Code the 
present Code does not provide for the 
course to be adopted by the Court in case 
' the plaint is.not properly signed. Even 
under the.old Code the signing of theplaint 
was held to be merely a matter of pro- 
cedure and any defect therein was re- 
mediable at any stage of the litigation 
even in the Appellate Court, the reeson 
being that the omission to sign-or verify 
a plaint was not such a defect as could 
affect the merits of the case and can be 
remedied under s. 90 of the Code [vide 
Basdeo v. John Smidt (1), Mohini Mohun 
Das v. Bungsi Buddan Saha Das (2, Ma 
Ngwe Kin v.Ma Hme (3) and Bisheshar 
Nath v. Emperor (4).] 

-The question’ in those cases arose at a 
very late stage of. the case when the liti- 
gation had proceeded for a considerable 
length oftime without any objection and 
the plaintiff named was found to bea real 
person litigating. In the present case the 
defect has been discovered at avery early 
stage of the suit. The Court could refuse 
to register the plaint under O. IV and to 
take action thereon on account of the 
plaint not having’ complied with r. 14 
of O. VI, the condition precedent to the 
institution of the suit and taking action 
thereon, The Court no doubt under a 
misapprehension as to the plaint not having 
been properly signed, registered the plaint 
and issued notice to the defendants. The 
mistake having been discovered, ihe Court 
can insist upon the plaint being properly 


Q 22 A. 55; A. W. N. (1899) 172; 9 Ind. Dec. (xN. 8.) 

Q) 17 0. 580; 5 Sar. P. C. J. 498; 8 Ind. Dec. (N. 8) 
(P. O.). 

E 74Ind. Cas, 100; 1 R.42; A.I. R. 1923 Rang. 


208, 44 Ind. Cas. 28; 40 A, 147; 16 A, L, J. 64; 19 Or. 
L; J. 865. 
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signed before proceeding further in the 
action |vide the case of Gauri Shankar v. 
Manki Kunwar (5).| That was a case for 
specific performance ofa contract for sale. 
The trial Judge ordered. further particu- 
lars of the claim to be given directing 
the party to pay a specific: sum of costs. 
in the event of making default.- The order 
was disobeyed and it was held that the 
plaintiff being in default the action should 
be stayed, and similarly ifthe defendant 
be in default his defence should be struck 
out. 

The Court showld not have kept the 
party in suspense as to the result of the 
defect in signing the plaint. Since the 
question was raised by the defendants and 
the defendants showed their serious atti- 
tude in fighting this point out, it seems 
that the plaintiff has been taking steps to 
regularise the plaint. He executed a regis- 
tered power-of-atiorney as observed above, 


“on the 27th May in which. he gave to 


Muneshwari Proshad authority to take all 
steps'in connection with the suit, to re- 
present the plaintiff and to do all acts. 
and particularly to sign the plaint. He 
has ratified the signature already: made 
by Muneswari Proshad: Therefore, it seems 


-that the plaintiff did not want to take. 


the chance of it being held in this Court 
that the plaint was not entertainable on 
account of its not having been properly 
signed. ; 

The .question then is whether the power- 
of-attorney and the affidavit of his servant 
filed in this Court are sufficient to remove 
the defect. The plaint when filed was 
not properly signed and it was not, there- 
fore,a proper plaint, but the „defect was 
capable of being removed. The plaintiff 
gives Muneshwari Proshad power to sign 
the plaint and ratifies the signature 
already made by him. The plaintiff is 
exempted from personal attendance in 
Court, so he cannot come to Court to sign 
the plaint, and the plaint which is now 
in Court cannot be sent to the. plaintiff 
for obtaining Ris signature thereon. Mu- 
neshwari Proshad's signature ‘ratified as 
it is by the plaintiff may in the circum- 
stances bé accepted as sufficient verifica- 


‘tion under O. VI, r. 14. 


On behalf of the deféndants it is urged 
that in view of the serious allegations, 
against ‘responsible Government Officers 


(5) 74 Ind, Cas, 466; 45 A. 624; 21A. L. J. 571; A.T 
R. 1924 AIL 17, 
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the defendants want to be satisfied that 
the allegations made in the plaint were 
fully within the knowledge of the plaintiff 
and the power-of-attorney filed in Court 
does not clearly show this. 

In the circumstances I think that a state- 
ment filed on behalf of the plaintiff to 
the effect that a true copy of the plaint 
was read by or to him and that he is fully 
cognizant of the allegations contained 
therein will be sufficient, - Such a state- 
ment with a copy of the plaint will be 
attested and filed in Court by his Pleader 
who would state that the plaint was read 
by or to the plaintiff in his presence. 

B. K, P. - . Order accordingly. 


` 


MADRAS HIGH COURT. 
APFEAL AGAINST ORDER No, 189 or 1923. 
March 8, 1927. ` 
Present:—Mr. Justice Odgers and 
: . Mr. Justice Curgenven. 
.M. R. VENKATARAMA AYYAR (pgap) 
AND ANOTHER—PLaINTIFFS—APPELLANTS 
- — versus 
Tus SOUTH INDIAN BANK or TIN- 
NEVELLY THROUGH 11s scent K. 8. VEN- 
KATACHALAM AYYAR AND oTHERS— 


DEFENDANTs— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 9; 15—Order granting 
injunction restraining defendant from drawing out 
money in Court on plaintiff paying interest—Dis- 
missal of suit—Cause of action for claiming interest, 
when arises—Limitation—Order, whether executable. 

A decree-holder obtained an order for payment of 
a sum of money inrateable distribution. In a suit 
by another creditor of the judgment-debtor to set 
aside the decree as being fraudulent and collusive, 
an injunction was issued preventing the decree-holder 
from drawing out the money on such creditor-plaint- 
iff undertaking to pay interest at 9 per cent. per 
annum upon the sum in question from the date of 
order till the disposal of the suit in the event of the 
said suit being dismissed, the money to be placed in 
tixed.deposit and it was added “the interest accru- 
ing thereon will be credited to ¢he plaintiff on the 
disposal of theesuit." 'The.suit was dismissed. Pend- 
ing an appeal against the decree, the High Court laid 
another injunction against the withdrawal of the 
money, on condition that interest at6 per cent. was 
“paid from the date on which the suit was dismissed. 
‘The suit was ultimately dismissed by the High Court. 
On an applieation by the decree-holder for execu- 
tion including the amount of interest of 9 per cent.: - 

Held, (1) that the undertaking by the plaintiff to 
pay nine per cent. interest to the applicant extended 
only to the first dismissal of the suit; [p. 751, col, 

2, Pe 793, col, 1] - . 
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(2) that there was no injunction restraining the 
deeree-holder from applying for interest at any time, 
and on the first dismissal of the suit, time began to 
I for recovering interest ; [p. 752, col. 1; p. 753, col. 
È 

(3) thab an application in execution for interest 
made more than three years from the date of the first 
dismissal ofthe suit was barred by limitation. [p. 
752, col. 1; p. 753, col. 2.) ia, . 
“Per Odgers, J.— That the order granting injunction, 
on the plaintiff. undertaking to pay interest on the 
sum which the defendant was restrained from draw- 
ing was an executable order in respect of interest at 
the instance of the defendant on the dismissal of the 
suit. [p.751, col. 2.] 

Appeal aginst an order of the Court of 
the Subordinate Judge, _Negapatam, made 
in Miscellaneous Application No. 383 of 1922, 
in 0.8.No.220f1913. — 

Mr. T. M. Krishnaswami Iyer, for the 
Appellant. i j | i 

Mr. S. Muthiah Mudaliar, for the Re- 


spondent. : * 
JUDGMENT. . 
Odgers, J.—Tnis is an appeal against 

the judgment of the Subordinate Judge of 

Negapatam dismissing petitioner's (appel- 

lanv's) application for execution in respect 

of certain interest.: The question arose 
under the following circumstance. The 

petitioner apparently obtained a decree in O. 

8. No.26 o£ 1910 against one Nataraja Ayyar, 

and an order for the payment of Ks z0,00J 

and odd in rateable distribution. Subse- 

quently, the respondents filed O. 8. No. 22 

of 1913 calling in question the validity of 

petitoner'sdecree and foran injunetion to 
petitioner from drawing the 

Rs. 20,000. They also applied for and obtain- 

ed an interim injunetion from the Subordi- 

Petitioner appealed to this 

Court andon 16th January, 1914, the Court 

made the following order .[Ex. A (page 2)]. 

The respondent's Suit No. 22 of lyl3 was 

dismissed by the Subordinate Judge on 

99nd December, 1915, and on appeal the 

High Court orderéd a new trial on 19th 

October 1916. Previously, on 28th Janu- 

ary, 1916, the respondents again applied to 

restrain, petitioner (appellant) from draw- 
ing the money, and this Court granted the 
same on condition that the respondents 
paid six per cent. interest to the, petitioner 
from 22nd December, 1915, the date of this 
dismissal of theirsuit by. the Subordinate 
Judge. On 19th September, 1927, the Sub- 
ordinate. Judge ordered the sum to be 
transferred to the Urban Bank, the peti- 
tioner being still restrained from drawing 
it, Op 25th October, 1919, the High Court 
finally dismiesed the respondent's suit, On 
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Ist October, 1920,the injunction was dissolv- 
ed on an appeal to the Privy Oouncil being 
abandoned. > `> ` ) 

On the pelitioner applying for execution 
including the amount-of nine per cent. in- 
terest mentioned in Ex. A- the Subordinate 
Judge ordered the petitioner to “ amend 
the amount and apply afresh. This .peti- 
tion closed” which I take to mean dismis- 
sed. The Subordinate Judge held that the 
order Ex A was inexecutable but that there 
was no limitation and disallowed the peti- 
tion. Hencethisappeal  . ^ 

The first point urged is that the order, 
Ex. A, is executable. The only contesting 
respondent in: the lower Court and here are 


the Ist and fth; the South Indian Bank and - 


the Bank of Madras (now theImperial Bank 
of India). They were not parties to Ex. C, 
The Subordinate Judge held that it was 
only an undertaking. We have been refer- 
red to several cases. In Sankunni Variar 
v. Vasudevan Nambudripad (1) Phillips, J., 
Bald: 


terms, that Court should not be able to en- 
force those terms without recourse to a sepa- 
rate suits.” In Sadasiva Pillai v. Ramalinga 
Pillai (2) there the defendant pending 
his appeal executed security bonds to the 
Oourt undertaking to account for mesne 
profits subsequent to. the date of suit, the 
Privy Council held that this obligation 
made the accounting a question relating to 
‘the execution of the decree within what -is 
now 8. 47, Civil Procedure Code. 
bond executed to the lower Court the res- 


pondent agreed to pay. the subsequent. 
mesne profits, "when the original decree: 


comes to be executed" and on failure agreed 
that his property.might be proceeded 
against. In Thushtu Balakrishna Chettiar 
v. Krishnamurthi Iyer (3), (a decision of 


ourselves) the important words in. the dec-. 


rees were “this Court doth order and direct 
lst defendant shall be liable to make good 
etc." The essential words in both these 


. eases appear to me to be stronger and more 


conclusive than the opening words in Ex. A 
and the order was no doubt thereby copied 


“down from the. note of the Judge when. 


(1) 97 Ind. Das. 787; 24 -L. W. 300; 51 M. L. J. 239; 
(1926) M. W. N. 681; A, I'R. 1926 Mad; 1005. - ' 


@) 21. A. 219; 24 W. R. 193; 15 B. L. R. 383; 3 Sar, 
P. C. 


J. 519; 3 Suth. P.O J. 190 (P. O).- 


(3) 100 Ind. Cas. 841; 52M. L. J. 182; (1927) M. W, 


N. 202; 38 M. L. T, 143; A. I, R. 1927 Mad, 416, 


"It has always seemed to me ano-. 
malous that, when the Court. has. granted ` 
indulgence to the judgment-debtor upon- 


In the. 


missed the respondents' 


151 
he heard the application. But the mean- 


- ing no doubflis that the plaintiffs.respond- 


ents' (there) bound themselves to pay nine 
-per cent. interest and weré willing to have 
that undertaking made an order of Court. 

_ lam, therefore, inclined to give a liberal 
construction to the words, “ By cougent of 


parties, the plaintiffs-respondents under- - 


take" and to hold that £hisisan ‘executable 
order. : j a 
The next point somewhat forcibly argued 


‘is that the undertaking to pay nine per 


cent. interest ektended up to the final dis- 
missal of the suit. The words are“ till the 


- disposal of O. S. 22 of 1913 on the file of 


the Subordinate Judge of, Negapátam in 
the event ofthe said suit being dismissed." 


I think the words in themselves are clear, - 


namely, that the undertaking was only till 
the disposal by the Subordinate Judge and 
the subsequent. ‘conduct of the petitioner- 
appellant confirms this view. 


In 1916 when. 


the appeal was in the High Court he sub- - 


mitted to six per cent. interest and in 1917, 
he submitted to the transfer of the principal 
to the Urban Bank as it would give him a 
larger rate of interest than the (then) Bank 
of Madras. It appears that petitioner has 
allalong been drawing the Bank interest 
on the principal. He is, therefore, clearly 
only entitled, if at all, to nine per cent. from 
17th January, 1914, to the dismissal of the 


suit-by thé Subordinate Judge on 22nd De- . 


cember, 1915, nearly two years, —— 

The next question is that of limitation, 
The appellant clearly had in the - first in- 
Btance from 22nd December, 1915,to 19th 
Oetober, 1916, (at least) the date when tbe 


High Court ordered a re-trial, to execute, . 


that is, 9 months and 28 days. Assuming 
in his favour that he may exelude the 
period from 19th October, 1716, tó 28th Oc- 
tober, 1919, when the High Court finally dis- 
f suit, time ran from 
the latter date. On 23rd February, 1922, the 
date of this execution application, a period 
of 2 years 4 months and 25 days added to 
the previous period. we get 3 years 2 months 
and 23 daye, sothat he is on this considera- 
tion clearly out of time. 


It ig.extremely . 


doubtful whether having regard to s, 9,' 


.Limitation , Act, any deduction ought to 
- be made in favour 
contention for him is that ag 
almcst continuously restrained from draw- 
ing the principal Exs. A, O and E he must 


of the appellant. The 


be teken tohave been likewise debsrred 


from executing for the interest Hill 19:9 


` 


he has been. 


^^ all. 


KUA 
when the injunction was finally dissolved. 
This appears to be a fallacy, there was no 
injunction as to the interest which would 
‘bring the case under s. 15, Limitation Act, 
and-none of these orders refer to interest at 
I follow the Subordinate .Judge's 
remark that “ interest always follows the 
principal," but here there was no, prohibi- 
tion on the appellant's applying for his in- 
terest. Thecases relied on Qamar-ud-din 


Ahmad v. Jawahir Lal (4) and Suppa Red-- 


diar v. Avudai Ammal (5), do not appear to 
touch the present facts. In the former, the 
Privy Council held that the application in 


question was to revive and carry on a pre- 
` vious suspended application. ` In the latter 


case the Court held that the application 
of 1902 was really an application to re- 
vive or continue an application for exe- 
cution which had been wrongly dismissed. 
It is not contended here that Art, 178 ap- 
plies, and there is no question of reviving a 
<previous or suspended execution applica- 


_ tion. It, therefore, appears to.me that' 
^ the. application must fail on the point of 


limitation. He may be entitled to exe- 


. cute for hisinterest at 6 per cent. under 
“Er. ©: -But the Banks were not parties to 
.| that order. There is no reason why the peti-- 


tioner-appellant should not be allowed to 
amend his execution application if so ad- 


. vised. The learned Subordinate Judge's 


order is, therefore, right as regatds present 
réspondents though not on the grounds 
given by him, His order will be modified 
by allowing appellant to aniend his petition 
and the Subordinate Judge ordered to res- 
-tore his execution application to file. The 
appeal against order must be dismissed 
with costs of the respondents.- . ` 
Curgenven, J.—In this case we have 


l ` to decide what is the "meaning- of -the 


order of this Court, dated 16th January, 
1924, in ‘OC. M. A. No. 197 of “1915, 


“and whether it is executable. The latter 


' question ' divides into’. two—whether 
execution is now barred by limitation, 
But if execution be found barred, .it will 

- be unnecesgary 80 far as th'e disposal of this 
appeal] is concerned, to investigate the gene- 
ral question of executability. During the 


 pendency ofa suit (O.S. No. 22 of 1913). 
"to. set aside. the decree in O. S. No. 25 of 


1910, as fraudulent and collusive, an in- 


/d).20 A, 334; 2. A. L. J. 397; 1.0; L. J. 381; 9-0. W. 
NG. 18 M. L J. 258; 32 L A. 102; 7 Bom, Li. R. 433; 
Sar. P. O. J. 810 (P. O). . 


| Mo 128 M, 80 (F. B). 
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junction was made preventing the decree“ 


holder in the latter suit; (now the appel- 
lant) from drawing outa sum of Rs. 20,000 
(twenty-thousand) then. in deposit. There 


was an appeal ‘to this Court against the 


injunction, andthe order now under refer-. ` 


ence was passed by. consent of parties. ` 


It dismissed the appeal with costs in con- 
sideration. of the respondents undertaking 
to.pay interest at '9 per cent, per annum 
upon the sum in question from that date 
“till the disposal of O. 8. No. 22 of 1913, 
on the fileof the Court'of the Subordinate 
Judge of Negapatam, in the event of the 
said suit being dismissed, the money was 
to be placed in fixed deposit with the 
Bank of Madras and it, was added 
the interest accruing therein will be cre- 
dited to the plaintiffs on the disposal of 
the suit;^ The suit was dismissed’ by the 
Subordinate Judge on 22nd December, 
1915. The respondents appealed to the 
High .Court which, on 28th January, 1916, 
laid another injunction against the with- 


'drawal of the money, on condition that in- : 


terest at 6 per cent. was paid from the date 
the suit was dismissed.’ The result of the: 
appeal was that the decree was set aside and 
the suitremanded. A further. jnjuncticn 
was granted by the Sub-Court which now 
decreed the suit but this. was reversed in 
appeal andthe suit finally diemissed on 
98th October, 1919. Yet another tempo- 


rary injunction was passed upon anappli-, 
‘cation for leave to appeal to the Privy 


Council arid : this was dissolved on lst 
October, 1920, The appellant's conten- 
tion is that the original order remained 


jn force, so far. at least as his claim to 


ihe present interest is concerned, until the 


-guit- was finally : dismissed by the High 
I think this . 


Court-on 28th October, 1912. 
is clearly an untenable position. It may 
be that, looking only. at the words, "in the 
event ofthe said suit being dismissed” it 


-would be possible. te contend that the dis- . 
missal should be taken to be that by the 


High Court on: 28th October, 1919, and not 
that by.the Sub-Court on 22nd December; 
1915.. But the only meaning that the order 
can bear is that interest was to-run 60 
long as the injunction remained in force, 
and no longer. With the dismigsal of the 


suit by the Subordinate Judge the injunc- . 


tion terminated. From that day until the 
next injunction.was passed it was open to 
the appéllant in theory atleast to draw the 


money and the interest, The next injung- 
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tion, dated from 28th January, 1916, allow- 
ed a *lifferentrate ofinterest, and. between 
the expiry of the one and the commence- 
ment of the other no interest was payable 
by the respondents at all. The learned 


Vakil for the appellant sought to resist 


these clearly irresistable conclusions by 

reference to the Privy Council ease, Raj 

. Raghubar Singh v. Jat Indra Bahadur Singh 
6 : 


But there the obligation was. held to 
run up to the date of the latter decree 
upon a construetion of the terms of the 
agreement and it will further be seen that 
the consideration in respect of which the 
obligation was incurred,?.e, possession by 
the decree-holder persisted throughout the 
proceedings, whereas here, as I have point- 
ed out, the consideration, i; e., the injunc- 
. tion did, not last beyond the first decree. 
If, therefore,the order can be executed, 
interest at 9 per cent. can only be recover- 


able under it from 16th January, 1214, to 


. 22nd December, 1915. i 
Assuming that it is executable, was the 
: appellant within his three years in ap- 
` plying on 23rd March, 19522 ? Time began 
to run against him from 22nd December, 
1915. The next injunetion was imposed 
upon 28th January, 1916, but the fact that 
it came into force did not deprive him of 
his right to apply for, and obtain, the in- 
terest which, under the terms of the pre- 
vious injunetion order, had become pay- 
. able as soon as the Subordinate Judge 
dismissed the suit. The learned Subordi- 
.nate Judge, in theorder now underappeal, 
considers that the injunctions applied also 
to the interest, but this is clearly not the 
ease. -It may be that had the appellant at- 
tempted toenforce the payment of interest 
under the first injunction order, the Court 
would have found reasons for refusing 
the prayer, but none of the subsequent 
injunction orders per se barred theclaim. 
Thus time must be taken to have run up 
to 19th October, 1916, when the Subordi- 
nate Judge's decree dismissing the suit 
.was set aside. Thereafter and until the 
suit wag a second time dismissed on 28th 
October, 1919, no doubt no application 
would have lain.: Time ran again from 28th 
October, 1919, and was not interrupted by 
the.circumstance that further injunction 
was passed in the application for'leave to 


(8) 55 Ind. Cas. 550; 42 A. 158; 22 O. O. 212; 6 O 
.L.J. 682; 38 M. L. J, 302; 18 A. L. J. 263; 22 Bom, L 
R, 521; 46 L A. 228; 13 L W820). O 


ag 
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'appéal to the Privy Council. Excluding 
the. periods 19th October, 1916, to 28th 
. Oetober, 1919, interest. between the dates 
and.the interest first became payable and 
the date of application for’ payment ex- 
ceeds three years (3 years 2 months and . 
23 days) so that, even on this method of 
computation the application was out: of 
time. But, further, I do not think that 
the appellant can escape the application of 
s. 9 of the Limitation Act to the facts of 
. his case, so that the three years’ period 
available to him ran continuously from 22nd 
December, 1915, and he was out of time by 
more than 3 years. "Thus upon either view, 
the application, assuming it to lie, is bar- 
red. 
I agree with my learned brother that the 
learned Subordinate Judge need not have 
` required theappellant to file a fresh peti- 
tion in order to secure execution of the 
order relating to interest contained in Ex. 
O since a prayer to that effect was includ- 
ed in his original application and that the 
lower Oourt be aecordingly directed to res- 
tore the application to file, allow the ap- 
pellant to amend it and dispose of it. a6- 
cordingly. Iagree with the order as to 
costa. M 
Y. N. V. Order modified, 
A. N. A. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Oxpxn No, 243 
or 1926. a 
: July 15, 1927. , x 
Present:—Mr. Justice Das 
and Mr. Justice James. . - . 
Babu SHIVARAM SAND AND OTBRE&S— ! 
Jop@mEnt DEBTORS—APPELLANTS ' | 
f Versus - : 
MANU LAL KHEMKA AND oTRERS— 
DECREE HOLDERS AND JUDGMENT- DEBTORS . 
' — RESPUNDEATS A ae 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 89,0. XXXII, r.?7—Ezecution sale—Adjustment 
out of Court—Application by decree-holder-purchaser 
to set aside sale—No application by judgment-debtor 
under O. XXI, r. 89—Power of Court to set aside sale 
—Compromise by guardian ad litem—Leave of Court, 
whether should be expressly recorded. | 
Where, after a sale in execution of a decree has 
taken place, the purchasers and decree-holders, being 
the same persons, certify that the decree has been 
settled out of Court and pray that the sale may be 
set aside, the Court Gan set aside the sale, even 
though no application has been made’ to it under 


H 
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DE r. 89 of the Code of Civil Procedure. [p, 758, 
col. 

Sham Narayan Singh v. Basdeo Prasad Singh (1), 
commented upon 

Under O. XXXII, r. 7 the leave: of the Court must 
be expressly recorded in the proceedings if effect is 
to be given to an agreement or compromise into 
which a guardian may enter on behalf of a minor 
with reference to a suit. ([vbid.] : 

Appeal from an order of the Additional 
District Judge, Bhagalpur, dated the 3rd 
September, 1926. ` 

Messrs. Hasan Imam, Mehdi Imam, Murari 
Prasad and G., N. Mukherjee, for the Appel- 
lants. 

Messrs. S. M. Mullick and Jadubans 
Sahay, for the Respondents. 


JUDGMENT. 
James, J.—On the tth October, 1920, a 
sùiton a mortgage bond was decreed in 
favour of the plaintiffe,a joint Mitakshara 


family consisting of Manu Lal and Kanhai- 


Lal with their minor sons. Defendants to 
the suit were Musammat Lalbatiof the 
first party, her daughter and her minor 
sons of the second party, and Madko Ram 
Band and others, subsequent mortgagees 
of part ofthe mortgaged property of the 
third party. The decree had been satisfied 
in part by the sale of a portion of the 
mortgaged property in earlier execution 
proceedings; and in the proceedings with 
which we are here concerned. instituted 
on the 30th of April, 1924, the mortgaged 
property in Mauza Piprahi was brought to 
sale for realisation .of the balance due 
underthe dc cree amountingto Re. 12,192 4-6, 
. Thesale took place onthe 7th February, 

1925, when the property was purchased by 
the decree-holders for éight thousand 
rupees. j 

In the meantime, on the 27th January, 
1925, Rai Saheb Madho Ram Sand the 
subsequent mortgagee had purchased from 
the proprietress Musammat Lalbati her 
- gharesin Piprabi and Sarahri, with some 
land in a third village, for forty-one thou- 
sand rupees, out of which the sum of 
twelve thousand rupees was retained for 
payment to the decree-holders to release 
Piprahi from attachment. On the 2nd of 
February, 1925, which was the date original- 
ly fixed for eale, he paid Rs. 450 and pro- 
cured an adjournment of the sale until the 
7th of February; but he then suffered the 
property to be sold. It is stated by Madho 
Ram Sand, but denied by the decree-holders 
that at the end of February, 1925, he arrang- 
ed with Kanhai Lel aud Manu Lalin the 


Bm VARAM SAND v. MANU Lat KHBYRA. 


[104 I. ©. 1927] . 


presence of their Vakil Maulvi Allauddin 
Ahmad that if he' paid eleven thousand 
rupees in cash the sale should^be set 
aside. Whether the parties entered into 
such an agreement or not is a question 
whieh hasto be decided in this appeal; 
but there is no dispute regarding the events ' 
which immediately followed. On 7th March, 
1925, Madho Ram Sand paid the sum of 
eleven thousand rupees to Maulvi Allaud- 
din Ahmad, who, instead of making it 
over to his clients, retained it in satisfac- 
tion of certain claims ofhis own against 
their estate. It appears that the Civil 
Court was closed between the 8th of 
March and tbe 13th, which was the 
date fixed for confirmation of sale, and if 
theamount due under the decree had been 
deposited in Court on the 18th the 
judgment-debtors could have had the: sale 
set aside under the provisions of O. XXI, 
r.89. On the 13th of March Maulvi 
Allauddin filed a petition on behalf of the 
deeree-holder-purchasers stating that at 
the request of the judgment-debtors the 
balance of their dues over eleven thousand 
rupees had been remitted, and that eleven 
thousand rupees had been paid,and pray. 
ing that the property sold might be ex- 
emptedfrom sale. Three other petitions 
were filed on the same day on behalf of 
the decree holders. One prayed that tke 
sale should be allowed to stand unless the 
money due under the decree were depcsited 
in Court; the second petition stated that 
Maulvi Allauddin Ahmad had realised the 
money without authorisation from his 
clients: while the third stated that Maulvi 
Allauddin Ahmad had recovered the money 
fromthe judgment-debtors and had himself 
appropriated it and prayed that proceed- 
ings might be taken against the Vakil 
under the Legal Practitioners Act. 
Maulvi Najabut Hosain, Subordinate Judge 
of Bhagalpur, dealing with these petitions, 
found that Maulvi Allauddin Ahmad had 
been duly authorised by his vakalatnama 
to receive money on account of the decree- 
holders, and that the decree-holders were 
pound by his action sofar as the judgment- 
debtor Madho Ram Sand was concerned. 
He accordingly set aside the sale’ and 
recorded an order dismissing; the ex- 
ecution proceedings on full satisfaction of 
the decree. 

The deeree-holders appealed to the High 
Court, where it was held by Roes and 
Kulwant Sahay, Jd., that the vakalatnama 


i 
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of Maulvi Allauddin Ahmad, while it 
authorised him to withdraw money paid 
into Court, did not authorise him either 
to compromise or to receive payment out 
of Court. The order of the Subordinate 
Judge was accordingly set aside, with 
directions that the matter should be re- 
heard in the lower Court, and that enquiry 
should be held into the circumstances of 
the alleged payment. If the agreement 
and the payment in pursuance thereof were 
proved, the sale was to be set aside; if 
no such agreement was proved, the sale 
wasto .be confirmed. The-enquiry was 
held by Rai Bahadur Amrita Nath Mitter, 
Additional District Judge of Bhagalpur, 
who found that the decree-holders had 
not been parties to the agreement to 
accapt eleven thousand rupees in full 
satisfaction of the decree; that theorder of 
the Court setting aside the sale which 
was based on the alleged adjustment must 
be regarded as invalid for want of express 
permission to compromise -on behalfof the 
minor decree-holders, and that the Court 
could not in any case have found that the 
compromise. was for the benefit of the 
minors. He, therefore, confirmed the sale. 
Rai Sahib Madho Ram Sand and” his 
partners appeal from that decision. 

I take first the question of fact, which 
is the most important question in this 
appeal, of whether the decree-holders 
Kanhai Lal and Manu Lal actually entered 
into a compromise with Rai Sahib Madho 
Ram Sand. “ According to Madho Ram 
Sand he went, on a day at the end of 
` February or the beginning of March, 1925, 
to the place of the decree-holder,Kanhai Lal, 
who took him to Maulvi Allauddin Ahmad 
saying that he had himself no power to 
settle. There he met Allauddin, Manu 
Lal, the other adult decree-holder, and 
Ram Narain Singh, son-in-law of the 
judgment-debtor Musammat Lalbati. After 
there had been some discussion between 
Allauddin Ahmad and Kanhai Lal, they told 
him that the sale would be set aside if he 
paid elven thousand rupees. Manu Lal 
who was present made no objection. Madho 
Ram Sand asked for five or seven days’ 
time, to which Kanhai Lal replied that 
he himself had to’ go to Oalcutta, but pay- 
ment might.be made to Maulvi Allauddin 
Ahmad who was his Pleader and trustee. 
On the 7th of March he paid eleveh thou- 
sand rupecs to Maulvi Allauddin Ahmad 
in accordance with this agreement, Eyi 
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,deneeto the same effect regarding the - 
adjustment is given by Ram Narain Singh, 
son-in-law of Musammat Lalbati. The Vakil 
Maulvi Allauddin Ahmad gives what ap- 
pears to be on the face of it à frank account 
ofthe whole business, making no con- 
cealment of his own action in retaining 
the money to meet claims of his own 
against the estate in à manner which, 
whatever may be thought of his conduct 
in receiving the money asa Pleader and 
appropriating it as a creditor, certainly 
gives no impression of any desire to 
conceal the actual facta. It was elicited 
from this . witness in cross-examination 
that the judgment-debtor Rai Sahib Madho 
Ram Sand.did not .know that the money 
would be’ appropriated by the Vakil; - 
and it was suggested to him that he 
did not inform Madho Ram of hisin- 
tention because in that case the money 
would not have been paid to him but 
would presumably have been deposited in 
Court. It was apparently on this evidence 
that the suggestion was based, to which 
reference is made by the learned Additional 
District Judge, that Maulvi Allauddin 
Ahmad entered into an “unholy conspiracy” 
with Madho Ram to deprive the decree- 
holders of the use of their money. 

On the other hand, Kanhai Lal denies 
that there was any discussion of a com- 
promise for the satisfaction of the decree 
and asserts that he was away at Calcutta 
from the 24th or 25th of February to the 10th 
orllth of March. This is the only evidence 
on behalf ofthe decree-holders immediate- 
ly bearing on the facts of compromise, 
since Manu Lal Khemka did not go into 
the witness box. It is suggested that the 
story of Allauddin is corroborated by a 
petition filed on behalf ofthe judgment- 
debtors (Ex. C) on the 26th of February, 
1929, praying for postponement of the sale 
on the ground that Kanhai Lal, Manu Lal ` 
Khemka and Allauddin Ahmad had not 
returned to Bhagalpur from Calcutta and 
the “arrangement of money cannot be 
made without them"; but it appears irom . 
the evidence of Maulvi Allauddin Ahmad 
that Kanhai Lal had been frequently 
going to Calcutta between the 7th Fehruary 
andthe end of the month, and that he 
was so continuously absent. The distance 
between Caleutta and Bhagalpur is not 
so greatthat it can be argued that the 
fact that he had not returned from Oaleutta 
on the 26th February is inconsistent with 
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the statement that he had returned at the 


end of the month; and this petition carries 


us no further in the matter. - 

The learned Additional District Judge 
. has decided on this question offact in 
favour of Kanhai Lal; andas-he had the 
‘ witnesses before him, his opinion would be 
entitled to great weight if it. were- based on 
any impression regarding their credibility 
which he derived from their demeanour be- 
fore him. .But his decision is based not on 
- any such personal impression gained from 
: his immediate contact with the witnesses, 
but from inferences drawn from a dis- 
: cussion of the record of the evidence 
which he prepared. 


[His Lordship’ then referred to the 
evidence and continued as follows:— | 


We, therefore, consider.that the evidence. 


ofthe appellants-judgment-debtors’ wit- 
nesses ought to be believed; and we set aside 
the finding of the learned Additional Dis- 
trict Judge, and find that Kanhai Lal and 
Manu Lal did enter into an agreement 
with Rai Sahib Madho Ram Sand by the 
terms of which the sale would be set aside 


`. on payment. to Maulvi Allauddin Ahmad 


of the sum of eleven thousand rupees. 


The trouble in this case has evidently ` 


arisen from the fact that Maulvi Allaud- 
. din Ahmad, instesd of making over this 
money to his clients, retained it in satis- 
faction of certain claims ofhis own. This 
conduct was, on the face of it, unprofes- 
. sional; but we are not immediately concern- 
. ed here with that aspect of the case. On 
the 14tn of August, 1923, Kanhai Lal and 
Manu Lal executed a deed which purported 


to.convey their whole property to-three- 


trustees, of whom Allauddin Ahmad was 
one, for the purpose of settlement of debts. 
Itis not clear to what extent effect has 
been given to this deed, or what is the 
teal purpose of it. It was suggested before 
the learned Additional Distriet Judge 
that the question of whether Kanhai Lal 
and Manu Lalentered into an adjustment 
was'comparatively unimportant, because 
Allauddin Ahmad as trustee of their estate 
would be the proper person to receive the 
mopey, but no argument based on his posi- 
tion as trustee under ihe deed has been 
addressed to this Court. ~ As the learned 


Additional District Judge has remarked, 


although the deed purported to give powers 
of management ,tothe three trustees, the 
_dynda and the accgunts continued to be 
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with Kanhai Lal. If the. whole estate had 
vested in trustees, they ought to .have 
been added as parties in the execution 
proceedings. .We may suspect that the 
deed will be utilised when itis convenient 
and repudiated when it is not; but as no 
arguments on matters with which we are 
here concerned have been based on the 
position of Maulvi Allauddin Ahmad as 
a trustee, it is not necessary to introduce 
additional complications by discussing the 
effect of the deed. 

In accordance with the agreement which 
had been -arrived at Maulvi Allauddin 
Ahmad on behalf of the decree-holders and 
purchasers filed a petition of satisfaction 
mentioning that their claim under the dec- 
ree, so far as it exceeded eleven thousand 
rupees, has been remitted by the decree- 
holders. So far as the adult members of the 
family. were concerned, there had been a 
valid accord and satisfaction of the kind 
for which provision is made by s. 63 of the 
Indian Contract Act. But the agreement 
was in effect a compromise in the execu- 
tion proceedings; and as the minor sons of 
Kanhai Lal and Manu Lal were parties to 
the decree, it was necessary that the leave 
of the Court should be obtained before 
effect could be given to it. This was not 
done; and the learned Additional District 
Judge has considered the question of whe- 


‘ther the agreement could be regarded as 


for the benefit ofthe minors. He cameto 
the conclusion that it could not be so re- 
garded, and that the learned Subordinate 


Judge could not, if bis attention had 


been drawn to the fact that minors were 
concerned, have given permission to the 
decree-holders to enter into the agreement 
on bebalf of their minor sons. Before 
discussing the questions of law, which 
arise in this connection, it will be conve- 


nient to dispose of the question of whether | 


the agreement was for the benefit of the 
minors, which is largely 8 question of fact. 
Mr. Murari Prasad argues that the agree- 
ment ought to be regarded as having been 
for the minors’ benefit, because under it 
the family obtained, by the direct payment 
of the money to Maulvi Allauddin Ahmad, 
the disposal of the sum of eleven thousand 
rupees, which if it had been paid to Court 


‘would have been liable to be attached by 


other creditors. ‘Weneed not doubt that 
Kanhti Lai and Manu Lal considered it to 
be for their own benefit that this money 
should not be placed. within the reach pf 
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other creditors of the estáte; but whether 
this should be regarded as for the real 

' benefit of the. estate, and of the minor 
members of it in partieular, is another 
question. The family property consisted 
of certain assets, against which were to be 
balanced certain liabilities; and even if the 
creditors had been able to attach the 
money paid by Madho Ram ‘Sand, the 
family propertyas & whole would not have 
suffered from that fact. Iti must be con- 
Bidered that the estate would ordinarily be 
benefited as much by the reduction of 
liabilities“ as by the increase of liquid 
assets: andifa minor member of the family 
ever could be held to benefit by the tem- 
porary evasion of payment of debts, it 
could only be in some quite exceptional 
circumstances, and it certainly.could not 
be so held here. Therefore since the 
minors cannot be held tohave been really 
benefited by the factthat the money was 
not deposited in Court, it cannot have been 

. for their benefit that their fathers, in their 
capacity-of decree-holders, had remitted 
Rs. 750 out of the amount decreed; while 
as purchasers they had .remitted their 
claim to five per: cent, of the purchase 
money (Rs. 8,000). If the attention of the 
learned Subordinate Jüdge had been drawn 
to the fact that this remission of Rs. 1,150 
had been made without consideration, he 
could not havefound that the agreement 
was for the benefit of the minors; and. 
Rai Sahib Madho Ram Sand would then 
have been faced with the alternative of 
paying into Court the balance of the amount 
payable under O., XXI, r. 89 or of allowing 
the sale to beconfirmed. Ifhe had adopted 
the first course, the decree-holders’ family 
would have benefited to the extent of 
Rs. 1,150. If he had adopted the second 
course they would have been confirmed 
in possession of property which is admitted 
to be worth considerably more than twelve 
thousand rupees. In any case the sgree- 
ment asit stood could not be considéred 
to be for the. benefit of the minor members 
of the family; and the finding to that effect 
of the learned Additional District Judge 
must be accepted: 

‘Mr. Sushjl Madhab 
the Court could not have given effect toa 
compromise in these proceedings, because 
the matter of giving effect to a compromise 
is governed by the provisions ofr. 3 of 
O. XXIII; and r. 4 of that Order pro- 

» vides that nothing in the Order shall apply 
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‘on a. blank piece of paper. 


Mullick argues that . t 
. thought that it would certainly beopen to 


959. 


to any proceedings in exeoution of a decres, - 
But if the proceedings are not governed - 
by O..XXIII, r. 3, they are governed by 
O. XXI, r 2, under which itis the duty 
of the Court to record. adjustments bet- 


.ween the parties. It is argued that adjust- , 


ments between the parties cannot be re- 

corded after a sale has been held; and that 

rr. 89 and 92 ofO. XXI would notpermit the 

Court to get aside & sale unless a petition to 

that effect had been presented by Madho 

Ram Sand, on the authority of the decision 

in thecase of Sham Narayan Singh v. Basdeo 

Prasad Singh (1). In that case it was held 

by Mullick and Ross, JJ. that “the only 

ground upon which a decree-holder can set 

aside his own sale is that the judgment- 

debtor has nó saleable interest -in the 

property. There is no provision in the. 
Code for allowing adjustments between the 

parties after, the sale has been held. The 

sale is a solemn act and the Court is not, 
competent to review it merely at the request 

of the parties." In the judgment of the 
26th March, :926, of Ross and Kulwant 

Babay, JJ., in the present case, whereby the . 
original order of the learned Subordinate : 
Judge was set aside and the case was 
remanded for further enquiry; Mr. Justice 

Ross himself remarked regarding ‘the 

décision in Sham Narayan Singh v. Basdeo 

Prasad Singh (1): : 

“The facts in that case were very differ- 
ent from the facts of the present case. 
There an application to set aside a sale pur- 
porting to be filed on behalf of the decree- 
holder himself had been put. in and 
immediately afterwards the decree-holder 


“had put in an application saying that his 


thumb impression had been taken forcibly 
Oriminal 
proceedingshsd been taken in the matter, 
and it was-alleged that the earlier ` 
application was a forgery. The sale 
was upheld. There may be some expres- 
sions in the judgment which are too 
broadly stated; but the decision must not 
be taken to be intended to limit the powers 


-of the Court in a proper case such as, for 


example, that referred to by Sir Lawrence 
Jenkins, C. J., in Ham Prasad v. Ram Charan 
Singh (2) where the learned Chief. Justice 


the Court not to confirm the sale and to tfeat 


(1) 88 Ind. Cas. 537; T P. L. T. 25; A. L R, 1995 Pat. 
749. WP ata 43 tebe 
@) 27 Ind, Cas, 601, 5 
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the sale as being of no effect where that 
was the concurrent wish of the parties and 
the obvious requirement ofthe case. There 
may be circumstances in which the Court is 
bound to exercise its inherent power in 
order that justice may be done.” 
“It would certainly appear to be un- 
reasonable tohold that where,after a sale has 
taken place,the purchasers and the decree- 
holders, being the same persons, certify 
that the decree has been settled out of 
Court and pray that the sale may be .set 
aside, the Court must nevertheless confirm 
the sale unless the owner of theproperty goes 
through the form of filing an application 
under O. XXI, r. 89 and depositing the 
money due under the decree in Court. 
In the matter of setting aside a sale: the 
only persons interested besides the owner 
ofthe property are the decree-holder and 
the purchaser; and if these two persons 
agree that the sale shall not be confirmed, 
it does not appear to be reasonable to hold 
that the Court must confirm the sale whether 
the purchaser and the decree-holder like it 
or not. We, therefore, consider that when 
Maulvi Allauddin Ahmad, representing the 
- decree-holders and purchasers, filed the 
petition stating that the decree-holders’ 
claim had been satisfied out of Court and 
that the sale might be set aside, it would 
have been proper, (apart from the com- 
plications introduced by the fact that some 
of the decree-holders were infants) for the 
Subordinate Judge to have set aside the 
sale, as he actually did.  : MEE 
Under O. XXXII, r. 7 the leave of the 
Court must be expressly recorded in the 
proceedings if effect is to be given toan 
agreement or compromise into which a 
guardian may enter on behalf of a minor 
with reference toa suit. If the full amount 
due under the deeree had been paid to.the 
agent of the managing member of the 
family by Rai Sahib Madho Ram Sand, 
there would have been no difficulty in the 
matter; but the reduction of the claim of 
the decree-holders and purchasers introduced 
an element of compromise, so thatthe leave 
of thé Court was required. The attention 
of the learned:Subordinate Judge was not 
drawn. to the fact that there were minors 
among the decree-holders. The learned 
. Additional Districs Judge thinks that 
Maulvi Allauddin -Ahmad refrained 
. from drawing the attention of the Court to 
this fact because he was doubtful whether 
permission to compromise would have 
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been accorded. Maulvi Allauddin Ahmad 
was the Pleader and agent of the decree- 
holders and purchasers; but in the matter 
of filing the petition of satisfaction, in 
which it was requested that the sale might 
beset aside, he was acting under the 
agreement as agent for Rai Sahib Madho 
Ram Sand also, and unless there were 
evidence direct or circumstantial to indicate 
that it was with the knowledge of Rai 
Sahib Madho Ram Sand that he omitted to 
apply for permission to compromise on 
behalfof the minors, Rai Sahib Madho Ram 
Sand ought notto beallowed to suffer for 
this omission. lf the attention of the Court 
had been drawn to the fact that there were 
minors among the decree-holders and 
purchasers, it is possible that the learned 
Subordinate Judge might have given the - 
necessary permission for the adjustment, 
though he ought not to have done 
so. We propose to deal with this case on 
the assumption that if the learned Sub- 
ordinate Judge had been asked to give per- 
mission to the decree-holders and purchas- 
ers to enter into this adjustment on behalf 
of the minors he would have refused to do 
so; and that he would have required the 
whole of the amount which had been 
remitted by way of adjustment together 
with five percent, of the purchase-money, 
to be deposited in Court on that day, as a 
condition of setting aside the sale, If he 
had done this, it may be presumed that Rai 
Sahib Madho Ram Sand would at once have 
deposited the sum of Rs. 1,1,0 inorder to 
set aside the sale and since otherwise the 
whole of the purchase-money paid for 
Piprahi would: have been sacrificed. It is 
not proper that the decree-holder- purchasers 
should be allowed to insist upon conürm- 
ation of the-sale as a result of this 
technieal objection, because though in form 
they are now expressimg compunotion for 
the adjustment in the interest of their 
minor sons, it is manifest that the adult 
members of the family would profit by the 
confirmation of the sale or the setting aside 
of that part of the agreement by which a 
portion of the sum payable to them was 
remitted. We, therefore, propose to place 
the parties in the position in which they 
would have stood if the learned Sübordinate 
Judge had declined to sanction the adjust- 
ment. Rai Sahib Madho Ram Sand would 
have had to deposit Rs. 1,150 on that very 
day as *acondition precedent to the setting 
aside of the sale; and if to-day the same, 
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amount is deposited in Court the sale may 
be set aside. We accordingly direct that 
if the sum of Rs. 1,150 be deposited 
in Court to-day by the appellant, the 
order of the learned Additional District 
Judge will ba reversed and the sale will be 
get aside. If the deposit is not made, the 
order of the learned Additional District 
Judge confirming the sale will stand 
confirmed. Hach party may bear his own 
costs. 

Das, J.—I agree. 

AN. A. Order accordingly. 


ores 


CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL ORDER No. 162 
or 1927. ` 
July 19, 1927. 
Present: —Mr. Justice Page and 
Mr. Justice Graham. 
BASANTA KUMAR ADAK— APPELLANT 


Versus- 
KHIRODE CHANDRA GHOSE— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
v. 90, O. XLIII, v. (1) (j)—Order dismissing appli- 
cation to set aside sale for  non-appearance of 
applicant—Appeal— Order refusing to set aside 
sale.’ 

An order dismissing an application under O. XXI, 
r. 90 of the Code of Oivil Procedure for non-appear- 
ance of the applicant when the opposite party is 
present and, is ready to contest the application is 
an order refusing to set aside a sale within O. 
XLIII, r. (1) (j) and is, therefore, appealable. [p 759, 
col. 2. 

Basaratullah Mean v. Heaguddin Mean (1), dis- 
tinguished, ; 
Appeal against an order of the Subordi- 
nate Judge, Second Court, Howrah, in Zillah 
Hoogly, dated the 18th of December, 1926. 

M. Syed Nasim Ali, for the Appellant. 

Babus Santosh Kumar Pal and Sukumar 
Hazra, for the Respondent. - 

JUDGMENT, 

Page, J.—This is an appeal against two 
orders passed by the learned Subordinate 
Judge of Howrah on the 18th of December, 


1926, by one of which the learned Judge 


dismissed the judgment debtor's application 
for an order setting aside an execution sale 
under O. XXI, r. 90, and by the other he con- 
firmed the sale. Now, the order dismissing 
the judgment-debtor’s application to set 
aside the sale was passed upon the 
application of tha opposite party who 
was present, and urged that the application 
should be dismissed because neither the 
applicant nor any Pleader on his behalf 
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was present to support it when called for 
hearing. 

A preliminary objection was taken to the 
competency of this appeal upon the ground 
that the order dismissing the judgment- 
debtor's application to set aside a sale 
under O. XXI. r. 90 was not an order under 
O. XXL r. 92, "refusing to set aside a sale”, 
and,therefore, was not within O. XLIII, 
r. 1 (j). In my opinion, the preliminary ` 
objection fails. In Basaratullah. Meam v. 
Reazuddin Mean (1) I ventured to observe 
that "I am disposed to think that an 
order dismissing an application to set 
aside a sale merely on default of ap- 
pearance of the parties cannot be regarded 
as in any way confirming the sale. No 
doubt, if the Court not: only dismisses the 
application but orders that the sale be con- 
firmed, such an order is within r. 92, and is 
appealable under O. XLIII, r. (1) (ù. On 
the other hand, in dismissing the applica- 
tion for default when neither party appears 
on the case being ealled for hearing, the 
Court does not refuse to set aside the sale, 
but in the absence of the parties refuses to 
consider whether the sale should be set 
aside or not, Such an order, in my'opinion, 
is not appealable under O. XLIII, r. (1) (4). 
Whether an appeal lies from.an order or 


.not in each case must depend upon the con- 


struction of the order. In my opinion, 
where an order is passed dismissing an 
application to set aside a sale merely on 
default of appearance by the parties and 
not on the merits, the applicant is not 
debarred from making & fresh application 
for the rame purpose, if he prefers the 
applieation within the time allowed by the 
Statute of Limitation, and the application 
otherwise is duly made according to the 
requirements of the Jaw." The position is 
entirely different where the application 
under O. XXI, r. $0 is dismissed either on 
the merits, or when the applicant does not 
appear but the opposite party appears and 
is ready to contest the application. In 
either of those cireumstances, in my opinion, 
the order dismissing the application to set 
aside a sale is an order refüsing to set 
aside a sale within O. XLII, r. 1 (j)"and in 
either case the order confirming the sale 
under O. XXI, r. 92 is ancillary to and fol- 
lows as of course from the order dismissing 
the application to set the sale aside. In 
my opinion, the orders of the 18th of Decem- 
(1) 96 Ind. Oas. 705; 30 0. W. N. 970; A. I. R. 1926 
Cal. 773; 53 O, 679, : 
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ber, 1920, by which the application to set 
aside the sale was dismissed and the sale 
was confirmed were subject to appeal. 
Upon the merits, in our opinion, the appeal 


must succeed. It appears that the appli-: 


cant was desirous of summoning four wit- 
nesses in support of his application under 


- O. XXI, r. 90, and deposited diet money: 


sufficient for the purpose. One of the wit- 
nesses was duly summoned and aecepted the 
diet money; another refused to accept the 
diet money, and the remaining two were 


not served. Subsequently, on the 13th of. 


November.an order was passed that fresh 
-summons should be issued to the witness- 
es for the applicant and the hearing of the 
execution ease was adjourned till the 4th of 
December. Onthe4th of December the ap- 
plicant presented a. petition praying that 
fresh summonses should be issued to the two 
witnesses whom hitherto he had been unable 
io serve, but the Oourt rejected his peti- 
tion upon the ground that “no requisites 
had been filed and the parties were directed 
to be ready for the hearing en the 18th of 
December.” On that day a petition was 
presented by a Pleader on behalf of the 
applicant praying that the fresh summonses 
should be issued upon the two witnesses 
whose.names were mentioned in the peti: 
tion, and that there should be an adjourn- 
ment of the hearing. In his petition ‘the 
applicant stated that-the diet money for 
these witnesses was on deposit in this 
Court. That was the fact. Nevertheless, 
the learned Subordinate Judge passed the 
following order: "Ido not find any suffi- 
cient reason to issue summons upon the 
applicant's witnesses at this late stage, 
particularly when diet money for the wit- 
nesses is not filed and the opposite party 
isready with his many witnesses. The 
petition appears to be frivolous and no 
Pleader appears to support it. Petition 
is rejected”. Now, it appears that on that 
morning afterthe Pleader had lodged his 
petition during the first hour of the sitting 
of the Court he left the Court as the petition 
could not be heard forthwith, and did not 
return to the Court untilafter the mid-day 
adjournment*when it was discovered that 
one of fhe orders under appeal had been 
passed in the following terms: "The appli- 
cant does not appear though repeatedly 
called. His Pleaderis also absent. Case 
be dfsmissed with costs." Pleader’s fees 
Rs.4. And this order was followed by the 
other order undér review: “Thirty days 
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having expired from the date of saleand 
the objeetion having been disallowed ordered 
that the sale be confirmed and the execu- 
tion ease be dismissed on part satisfaction." 
There can be no doubt, having regard to 
the course of the proceedings, that the 
learned Judge refused the petition for an 
adjournmentand fresh service because he 
came to the conclusion that as no diet 
money had been duly deposited the appli- 
cant was not bona fide prosecuting applica-. 
tion. Butit now transpires that the diet 
money had all along been on deposit in 
Court, and in the circumstances obtaining 
in this case I do not think that the 
application ought to have been rejected. 
-At-the- same time ifthe ‘applicant or his 
Pleader had remained in Court onthe 18th 
of December, and had explained what the 
real position was, in‘ all probability these 
proceedings would not have been necessary, 

The order of the Court is that the appel- 
-lant must deposit in. the Executing Court 
the respondent's costs incidental to both 
this appeal and the Miscellaneous Case 
No. 45 of 1926 within one week from the 
date of the order assessing tlie costa in 
the lower Court. The costs in the lower 
Court are to be assessed within one week 
after the arrival of the records and this. 
orderin the lower Court, We assess the 

. hearing-fee in this Oourt at two gold 
mohurs. : 

If the costs as aforesaid are deposited in 
the Court below as directed above the appeal 
wil be allowed, and the orders under 
appeal setaside, and the application of the 
appellantjunder O. XXI, r. 9U heard according 
to law. If the said costs are not deposited 
as aforesaid the appeal will stand dismiss- 
.ed with costs, the hearing-fee being assess- 
ed at two gold mohurs. ' : 

Graham, J.—1 agree. 

ALN. A. Order accordingly. 


a 
emcee end 


OUDH CHIEF COURT. 
Szconp Cryin APPEAL No. 162 oF 1927, 
‘August 25, 1927, 
Present :—Mr. Justice Raza. 
SUKHDEO PANDE-DzrFENDANT— 
: APPELLANT . 
versus 
PRAGDAT PONDE AND ANOTBER— 
: - PLATINTIFES— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s..100— 
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Second appeal—Iinding based on construction of or 
` inferences from documentary evidence—Interference— 
dverse possession, proof of. 

Findings based upon the construction of or inferences 
drawn from documentary evidence cannot be ques- 
tioned in second appeal. [p. 761, col. 2.] 

Where it is found that a person has been in con- 
tinuous possession of some property for more than 
12 years without any right whatever and that, 
"although he did not at any time make any openly 
avowed claim of right to it, his acts and the cir- 
cumstances attending his possession clearly show 
that he intended to hold possession as of right, he 
has to be declared- as having acquired title by ad- 
verse possession. [ibid.] 


Second appeal against the decreeof the 
Additional Subordinate Judge, Fyzabad, 
dated -the 14th March, 1927, setting aside 
that of the Munsif, Havali, Fyzabad, dated 
the 24th November, 1926 - 

Mr. Naimuliah, for the Appellant. 

Mr. Haider Hussein, for the Respond- 
- ents. 

JUDGMENT.—This is an appeal from 
& decree of the Additional Subordinate 
Judge, Fyzabad, dated the 14th March, 1927, 
setting aside a decree of Muusif, Havali, 
F'yzabad. dated the 24th November, 1928. 

One Tulshi was the "under-proprietor 
of the land in dispute. He died in or 
about 1910 and wasisucceeded by his widow, 
Musammat Sukkha, who died in 1913. It 
appears that one Musammat Hardei got 
possession of some portion or portions of 
the land in dispute on -tha death of 
Musammat. Sukkha, though she had no 
right to the property. She was the wife of 
Tulshi’s uncle. The plaintiffs and the 
defendants Nos.2 to 4 are the descendants 
of one Sri, who wasone of the two bro- 
thers of Sahai, the grandfather of Tulshi. 
The defendant No. 1 isthe son of Nand 
‘Lal, the other brother of Sahai. The plaintiffs 
brought the present declaratory suit claim- 
ing a one sixth sharein 5 bighas ll bis- 
was under-proprietary land specified at 
the foot of the plaint, They based their 
claim on two grounds :—(1) Custom, -ànd 
(2) Adverse possession. 
establish the alleged custom. Their claim 
was, however, decreed by the learned Addi- 
tional Subordinate Judge in respect of 
certain plots, on the ground of adverse 
possession, : 

Sukhdeo defendant No. 1 has now` come 
to this Court in second appeal. 

So far as I see, thereis no substance in 
this appeal.  . 

The defendants have all along been in 
possession of the land in dispute since 
1913, -at least. They have asserted their 
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right to the property as under-proprietors 
and have paid rent to the superior pro-: 
prietor as such. They neverheld the land 
from Musammat Hardei or from the defend- 
ant No. 1 Sukhdeo, It has been found 
that they never paid rent to the superior 
proprietor on behalf of Musammat Bardei 
or on behalf of the contesting defendant, 
Sukhdeo. Sukhdeo brought no suit against 
the plaintiffs within the period of límita- 
tion after the death of Musammat Sukkha. 
The learned Additional Subordinate Judge’ 
has carefully considered the whole evidence 
on record and has found the question 
of adverse possession in favour of the 


plaintiffs. 


The appellant's learned Counsel has 
attempted to question the correctness of . 
the findings of the learned Additional 
Subordinate Judge based upon construc- 
tion of or inferences drawn from the- 


documentary evidence on record. The find- 


ings based upon construction of or inferences 
drawn from documentary evidence cannot 
be questioned in second appeal. The 
documents which have been considered by 
the learned Additional Subordinate Judge 
are mere pieces of evidence, His find- 
ings must be accepted by this Court. As 
pointed out in the case of Nadir Singh v. 
Anpurna Kunwar (1), where it is found 


has been in continuous 


than 12 years without any right what- 


À did not at any | 
time make any openly avowed claim of 
t 1 : circumstances 
attending his possession clearly show that, 
he intended to hold possession as of right, 


ving acquired 


4 ) ħas been made out to 
disturb the judgment of the learned Addi- 
tional Subordinate Judge. Hence I dismiss 
the appeal with costs. ; 


G. H. Appeal dismissed. 
(Opis Ind. Cas. 759; 70. L. J. 282; 9 U. P, L. R. 


(€ 


762 
: NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
SgooxD CUIVIL Arps .L No. 380 or 1926. 
August 1, 1927. 
Present: —Mr. Kinkhede, A. J. C. 
 WAMAN-—APPELLANT 


PN versus . 2t 

SN. N. MITRA—DXxrFENDANT—RESPONDENT. 

"Uivil Procedure Code (Act V of 1908) s. 80— 
Government servant temporarily lent to Municipal 
Ccmmittee—Suit in respect of official act—Notice, whe- 
ther necessary. 

A person whose services have been temporarily 
lect by the Government to a Municipal Committee, 
- wihout prejudice to his lien on the service of the 
Gcvernment and who thus retains an animus re- 
vectendi to the latter whenever he wished or when- 
evar the Committee, desired to dispense with his 
gé-vices, is a Government servant and is entitled to 
nosice under s. 80 of the Civil Procedure Code, before 
a cuit is instituted against him for any act purported 
to be done by him in his official capacity. [p. 762, 
co. 2. s 
: "The best test in such cases is to find out who can 
dismiss him inasmuch as the person having that power 
is -eally his eniployer, whoever may be paying his 
amary. [ibid] | 

-Appeal against a decree ofthe District 
Judge, Nimar, dated the 16th April, 1v26, 
ir Civil Appeal No. 18 of 1926. . 

Sir H. S. Gour and Mr, W. R. Puranik, 
fòr the Appellant. . 

Messrs. V. Bose and P.N. Rudra, for the 


Raspondent. . 


JUDGMENT.—This second appeal by 
tke plaintiff challenges the correctness: of 
tke findings recorded by the lower Appel- 
léte Court on the following two points:— 

(1) Whether the defendant-respondent was 
ertitled to a notice of suit under s. 80, Civil 
Procedure Code, and this suit is, therefore, 
net maintainable without such notice, and 

(2) Whether the beating which the plaint- 
if received at the hands of the defendant 
was within the discretion of the defend- 
ant in his capacity of thehead of the school, 
ard whether the exceeding, if any, of the 
powers given by s.65 ofthe O.P. Edu- 
cetional Manualis a matter which at the 
most ean be dealt with departmentally and 
not form the subject of investigation or 
adjudication*in a Civil Court. 

The*learned Counsel for the appellant 
argues with reference to point No (1)that the 
defendant is not a' public officer and that the 
act complairied of cannot be looked upon as 
one dène by him in officialeapaeity. On the 
other hand, itis argued that inasmuch as the 
defendant was in the serviceof the Govern- 
mant and his services were only lent to the 
Municipality, and part of his leave allow- 
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ance is payable by Government, and he has 
a lien on the Government post he held, he 
must be deemed to be a public officer and as 
such entitled to a notice of suit under s. 80 


_ of the Civil Procedure Oode. The decision 


of the Court of first appeal on the first point 
giveséffect to this contention ofthe respond- 
ent. Ithink this contention is sound and^ 
should. prevail. The respondent.though on 
deputation andinreceiptofsalary debitableto 
Municipal fund, for the time being, retained 
his lien on his original service under the 
Government, and had the animus. revertendi 
tohisoldmaster— Government—wheneverhe 
wished,or whenever his new employer desir- 
ed to dispense with his service. The best 
test is who could have dismissed him from 
service; surely the Municipality could not 
have; although it could have refused to 
avail itself of his Service and even stopped 
the remuneration payable to him, It could 


“have under certain conditions also asked 


the Government to take him back, if it was 
not satisfied with his work. I, am not, 
therefore, prepared to treat him as having 
lost his protection as a public officer and 
the consequent immunity from civil suit 


. except upon a notice, merely because his 


master thought fit to accede to the request 
of the local body tolend his services to it 
temporarily. The decision of the learned 
District Judge on this ‘point is, therefore, 
entitled to be maintained in second appeal. 

The second question involves consider- 
able difficulty, as it deals with the extent 
of corporal punishment which the defend- 
ant, in his capacity of the head of the 
educational institution, could have, under 
the powers vested in him by the Education-. 
al Manual, legally inflicted on a student in 
whoni he suspected a spirit of so-called in- 
subordination; how far his action cannot 
come up for treatment in a Civil Court as 
an infringement of the civilright of asub- 
ject ofthe Crown is a question of great or 
vital importance to the public as the. view 
taken by the District Judge aises a very 
complicated question of law, and requires 
thorough discussion of the law of guardian- 
ship and parental authority in the matter 
of inflicting corporal punishment cn their 
children or wards, and, of the cxtent to 
which it is, or can be, delegated tothe school 
master, for purposes of maintaining dis- 
ciplire in ‘schools under their charge. 
Inasmuch as the lower Appellate Court’s 
judgment is a dissenting judgment, it 
would have been all the more necessary 
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for me to examine the matter very 
thoroughly with a view to see whether the 
learned District Judge. applied the law to 
the facts correctly. But whereas I agree 
with him on the first point and hold that 
the suit is not maintainable without notice, 
it is unnecessary for me to examine the 
matter raised in the second point set forth 
above. 

I may, however, observe that in the 
view he tookof the first point he should 
not have hazarded any expression of opin- 

. ion on the second point. While, therefore, 
maintaining the dismissal of the suit for 
want of notice, I expressly declare the Dis- 
trict Judge’s findings on the other point 
as wholly unnecessary and out of place in 
the present suit as framed, and; therefore, 
not binding on the partiesin the subsequ- 
ent litigation, if-any, on this point. 

The appeal fails and is dismissed. As 
the suit failson a technical point, I direct 


that the parties bear their own costs 
throughout, 
G. R. D. Appeal dismissed, 
A. N. A, . 


——— 


CALCUTTA HIGH COURT. 
APPEAL FROM Mul Decrze No. 150 oF 
1925. 

July 27, 1997. 

Present : -Mr. Justice Ouming and 
Mr. Justice Cammiade. 

SALI BEWA-—PL4iINTIFF— APPELLANT 
versus 
AJIJUDDIN SHAIKH AND OTHERS 

—DzrENDANTS— RESPONDENTS, ' 
“Bengal Tenancy Act (VIII of 1885), s. 29—Rent— 


Additional consideration from landlord, whether justi- 
fies enhancement—Creation of new tenancy out of old 


tenancy and other lands—Enhancement of rent, valid- . 


ity of. 

ire is no violation ofthe provisions of s. 29 of 
the Bengal Tenancy Act where some further con- 
sideration has proceeded from the landlord to justify 
the addition to the original rent [p.761, col. 1.] 

Where a new tenancy on enhanced rent is formed 
partly of lands comprised in an earlier tenancy and 
partly of other lands, unless, it can be found definitely 
that both the tenancies which together formed the new 
tenancy hgd been held and enjoyed by the person 
who enters into the contract of new tenanoy, it 
cannot be held that the enhancement of the rent origin- 
ally paid for any portion ofthe land comprised in 
the new tenancy constitutes a violation of s. 29 of the 
Bengal Tenancy Act. [ibid.] 

Appeal against the decree of the Addi- 


tional Subordinate Judge, Khulna,‘ dated 
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the 16th of May, 1924, reversing that of the 
Munsif, Third Court, Bagerhat, dated the 
31st of January, 1922, 

Dr. Sarat Chandra Basak and Babu 
Kukunin Behary Mullick, for the Appel- 
ant. j 

Dr, Jadunath Kanjilal (with him Babu 
Subodh Chandra Dutt), for the Respond- 
ents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT. l 

Cammiade, J.—This is an appeal by 
the plaintiff in a suit in which she pray- 
ed for a declaration that a kabuliyat execut- 
ed by herin Baisakh 1316 was vóid as 
having been obtained by undue influence 
and coercion and aleo had been in con- 
iravention of the provision of s. 99 of the 
Bengal Tenancy Act. The plaintiff also 
prayed that a decree for arrears of rent 
obtained against her on the basis of this 
kabuliyat in Rent Suit No. 959 of 1919 be 
declared fraudulent and void and ‘be set ` 
aside. The first Court gave the plaintiff a 
decree granting the reliefs prayed for, 
The learned Court of Appeal below reverg- 
ed this decree. The learned Court of Áp- , 
peal below found on the admission of the 
plaintiff that her story of coercion in con- 
nection with the execution of the kabuliyat 
was untrue and that the matter hag. 
not been pressed in appeal The only 
matter which has really been pressed is 
the question whether or not the kabuliyat 
offends against the provision of s, 99 of 
the Bengal Tenancy Act. As regards the 
liability of the decree for rent to be get 
aside it is admitted by the learned Advo- 
cate appearing for the appellant that he 
cannot support that contention. As it ig 
based on nothing more than the conten- 
tion that the kabuliyat is void and that is 
a question of the merits of thesuit for rent. 
The factsin regard to this kabuliyat are as 
follows:— 
| There was admittedly a tenancy standing 
inthe name of one Gour Biswas, father- 
in-law of the plaintiff. There is nothing to 
show how the plaintiff came to possess it 
but still it is an indisputed fact that she 
did come to possess it. There was another 
tenancy with regard to which therewas a 
dispute between the parties. The plaintiff 
alleged that this other tenancy had also 
belonged to Gour Biswas and had come:to 
her by succession. The landlord who is 
the defendant in the suit asserted that that 
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tenancy had belonged to one Raso Bewa 
&nd that he had had that tenancy sold in ex- 
ecution of a decree for rent and had pur- 
chased it himself. The plaintiff has admit- 

~ ted in her deposition that there was a 
dispute between her and the defendant 
~ regarding the rights to this second tenancy 
and she had admitted that in settlement 
of dispute between her and the defend- 
antshe executed the kabuliyat of Baisakh 
1316. ‘The grounds on which it is asserted 
that the kabuliyat offends against the pro- 
vision of s. 29 of the Bengal Tenancy Act 
is that tho rental of the tenancy created by 
this kabuliyat is made up of two parts—one 

- relating to the tenancy originally held by 
Gour Biswas and the other relating to the 
tenancy regarding which there was a dis- 
pute. The plaintiff alleges that the area 
of the first tenancy was originally 18 bighas 

. and the rental Rs. 12-12-0 and odd. Ac- 
cording to the kabuliyat the rental of this 
portion ofthe new tenancy was increased 
to Rs. 94 the area admittedly being 24 
bighas at the present time. It has been 
contended that if the plaintiff's assertion 
is correct then the enhancement of rent 
of even a portion of the new tenancy is 
a violation of the provision of s. 29 
of the Bengal Tenancy Act.- It is urged 
that the learned Oourt of Appeal below 
should have 

. of the original area and rental of the 
first tenancy. These contentions are with- 
out foundation. The kabuliyat created a 
new tenancy formed partly of the land 
comprised in the tenancy which had been 
held by the plaintiff and partly of the land 
_ Which could not be found definitely to have 


been the land held by her as tenant. Un-. 
less it could be found defiaitely that both. 
the tenancies waich together formed the 


new tenancy had been peld and enjoyed 
by,the person who executed the kabuliyat 
it could not be said that the enhancement 
of the rent originally paid for any portion 
of the land’ comprised in the tenancy 
created by the kabuliyat constituted a viola- 
tion of the prevision of s. 29 of the Bengal 
Tenancy Act. Itis sufficient that it should 


appear that some further consideration has . 


proceeded from the landlord to justify an 
addition tothe original rent. A new con- 
tract was entered into between the parties 
for the original consideration and for ad- 
ditional. consideration and the parties were 
free to enter into.it on any terms they 
pleased. There is ng violation of the 
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-to the defendant's hands. 
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provision of s.29 of the Bengal Tenancy 
Aet. poc 

The appeal, therefore, fails and is dis- 
missed with costs. E 

Cuming, J.—I agree. n 

“AN, A. Appeal dismissed. , 


BOMBAY HIGH COURT. 
TF'insT Orvr,, APPRAL No, 410 or 1925. 
~ March 8, 1927, 

. Present: — Mr. Justice Fawcett and 
3 Mr. Justice Patkar. i 
NATHUBHAI IOHHARAM— DEFENDANT 
l — APPELLANT 


versus 

NARAYANAOHARYA RAMACHARYA 
f — PLAINTIFE— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. II, vr. 4 
5, ?—Administration suit—Joinder of claim for 
accounts ‘of purtnership—No misjoinder—Heirs of 
stranger partners, whether necessary parties—Objec- 
tion as to misjoinder raised but not pressed, effect 
of. 
Tin a suit for the administration of the estate of a 
deneased person a claim to take accountsof a part- 
nership carried on by the deceased with the executor 
and another can be joined. Neither r.4 'norr. 5 of 
O. II of the Civil Procedure Code prohibits the 
joinder of such claims. [p. 766, col. l.] _ : 
. In such a suit the heirs of other partners are - 
not necessary parties inasmuch as the decision of 
the questions involved in the suit does not neces- 
sitate a full partnership account, such as might be 
necessary in a partnership suit, but only an enquiry 
with & view to ascertain, the amount due to the 
deceased in respect of the partnership which has come: 

I». 766, col. 2; p 767, col. 1.] 

-If an objection on the ground of misjoinder of 
causes were pressed and carried to a decision in the 
firat Court, the High Oourt would, even upón special 
appeal, upon its being shown to be well-founded, 
give the objector the benefit of it; but if it was 
not pressed and carried to a decision in the first 
Court, and if the parties went to trial’ as if the 
objection had not been made, then the objection 
would not be given effect toat a lator stage, unless 
it appeared clearly that there was a defect in the 
original trialin consequence of misjoinder. |p. 765, 
col. 2. 

Tarknes Churn Ghose, v. Hunsman Jha (1), fol- 
lowed. f - E 
First appeal from the decision of tha 
Joint First Olass Subordinate Jydge at 

Surat, in Suit No. 323 of 1924. 

Mr. G. N. Thakor (with him Mr. H.V. 
Divatia), for the Appellant. - 

Mr. Amin (with him Messrs. Jagmohan- 
das, Gordhandas and Fouzdar) and Mr. M, 


H. Mehta, for the Respondents. 
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; | .JUDGMENT. 
Fawcett, J.—The plaintiff-respond- 


ent in this appeal, asthe owner and manager | 


of the templé of Shri Balaji at Surat, sued 
for the administration of the estate left by 
the deceased Vijubhai Kashidas, who died 
on March 27, 1920. He made a Will in about 
1907, under which, after the death of his 
then wife, Bhikhi, he dedicated his estate 
to this temple. Subsequently, Bhikhi died 
and Vijubhai re-married. After his death 
his second widow, whose posthumous daugh- 
ter had died, contracted a natra marriage, 
The plaintiff, accordingly, sued for ad- 
ministration and accounts from the execu- 
tors of this Will, defendants Nos. land 2. 
Defendant No. 2 was a cousin of the deceas- 
ed, but is held by the Subordinate Judge 
to be under no liability to account, not 
having administered the. estate. Defénd- 
ant No. l-was, on the other hand, held to be 
liable, anda preliminary decree has been 
passed against him. He appeals. 4 

- The first point taken on his behalf isthat 
there has been misjoinder and non-joinder 
vitiating the suit. This objection arises 
out of the relief sought by the plaintiff in 
regard to a partnership business, in which 
the deceased was one of the partners: The 


other two partners were defendant No. 1 and . 


one Ratansi, who was not madeadefendant in 
the suit, although he was alive when it was 
brought.. He has since died, The plaintiff 
seeks ,accounts of this partnership busi- 
ness and tlie Subordinate Judge has direct- 


ed that au account should be taken of it. 


with a view to-ascertaining the amount due 
` to the deceased in respect thereof. He also 
directed that the amount so ‘ascertained 


should ‘be payable by defendant No.1 - 


with interest at six per cent. to the plaintiff. 
It is'contended that this virtually joins a 
partnership suit on to an administration 
suit. It is also contended that Ratansi's 
heirs are necessary parties to the suit. The 
question of misjoinder can best be first 
dealt with, because if there is such mis- 
joinder the question of non-joinder does 
not arise < 

la defendant No. l's written statement 
the onlyeobjeciion on thescore of misjoinder 
is that contained in para. 17, where it is 
is said: "'The plaintiff & suit relatesto the 
imm veable property.and in it is joined 
the relief of taking partnership „accounts 
under r. 4, O. H, y 
Qo:ie; such a suitis not maintainable in 
this form.” Objections were also taken in 
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of the Civil Procedure: 
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the written statement that the claim relat- 
ing to the partnership .business -was time- 
barred and that the suit was bad for non- 
joinder,as Ratansi wasa necessary party. 
Issues were raised in regard to the two 
latter objections, viz, .Nos. 6 and 7, and - 
they have been decided against defendant l 
Nọ. 1. But no issue was raised on this 
question of misjoinder. In these cireum- 
stances, I think that the objection of mis- 
joinder was clearly not pressed, and that 
under O. II, r, 7, it must be “deemed to 


.havebeen waived. Even before the enact- 


ment of O: II, r. 7, it -was held to be a. 
general rule that- if an objection «on the 
ground of misjoinder of causes were pressed 
and ċarried to a decision in the first Court 
the High Court would, -even upon special 
appeal, upon its being shown to be well- 
founded, give the objector the benefit of 
it; but if it was not pressed and carried to 
à i Court, and if the 
parties went to trial as if the objection 
had not been made, then. the objection 
would not be given effect to at a later 
stage, unless it appeared clearly that there 
was a defect in the original trialin con- 
sequence of misjoinder: Tarinee Churn 
Ghose v. Hunsman Jha (1). In the present 
case there was a reason for the ground of 
misjoinder not being pressed, because it 
was 1nconsistent with the objection about the 


and the. Pleader of 


Divatia has urged in support of it, I do 
substance in the 
upon O IJ, r, 4, 
rn was done in 
8 written state. 
ment, rule, in tay. oping 
clearly does not support the objection, ` 
because the case is one where the claim to 
a relief in regard to tits Ppartnershi 
businéss is based on. the same Cause ai 
action as that on which* is based aclaim 
for the recovery of immoveable propert 
The basis of thè plaintiff's case in both 
cases is title and refusal to deliver up. the 
property on demand. An administration 
suit almost necessarily covers both immove- 
able and moveable Property of the estate 
of the deccased;and thefcrm ofa Preliminary 


(1) 20 W. R. 24, 


is 
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decree in such a suit, No. 17 in Appendix D 
of the Civil Procedure Code, covers both de- 
scriptions of property. Even before cl. (c) of 
this r.4 was enacted, it was held under 
the corresponding s. 44 of the Code of 
1882 that leave was entirely unnecessary 
in an administration in a case of this kind: 
Nistarint Dassi . v. Nundo Lall Bose (2). 
There the case of Pointon v. Pointon (3) is 
cited and followed. 

Order IT, r. 5, also does not bar the present 
suit, Defendant No.1 is sued in his re- 
presentative capacity as an executor and 
ifany question of his personal liability, 
apart; from ‘his representative liability, 
arises, then itis one arising with reference 
to the estate'in respect of which he is 
sued as executor. In England the rule 
has been well-settled that in an adminis- 
tration suit, there can be an enquiry as to 
accounts of a partnership,in which the 
deceased was a partner. The ruleis thus 
stated in Halsbury's Laws of England, 
Vol. XXII, Art. 143, page 74:—“The persons 
beneficially interested in the estate of a 
deceased partner, whose executor, being 
also a partner, uses the testator's assets in 
the business, are entitled to accounts 
from the executor, but not from the other 
partners unless they have notice of a 
breach of trust by the executor.” This 
applies to the present case where defend- 
ant No. 1 is alleged to have continued the 
partnership business and used money due 
to the testator in such business. It is 
unnecessary to consider the English author- 
ities on which this rule is based. No 
doubt, the facts in some of them are differ- 
ent to the facts here. But that does not 
affect the general principle -on whieh the 
rule I have mentioned is based, 

Onthe other hand, itis a rule which is 
undoubtedly subjectto limitations Reliance 
was placed by Mr Divatia on the decision 
in Bamanji Ardeshir v. Bai Mariam, F. A. 
No. 1640f 1916,decided by Macleod, C.J and 
Shah, J ,on August 13,1919, where it was held 
that in effect a partnership suit had been 
wrongly joined*with an administration suit; 
but that case was clearly different from the 
presgnt one, and in the judgment on 
the application fora review it is express- 
ly stated that “there may be exceptional 
circumstances" in which & Court will allow 


(2) 26 O. 891 ot p. 922, 3 O. W. N. 670; 13 Ind. Dcc 
N.s.) 1171. 
3) (1871) 12 Eq. 547; 40 L, J. Ch, 608; 25 L. T, 204; 
10 W. R: 1081, . 


NATHOBHAI ICHHARAM t. NARAYANACHARYA RAMAOHARYA, 


(104 1. O. 1927] 


in administration suit partners of a deceased 
to be joined. In that particular case. 
there were three separate suite that had 
been filed for dissolution of the partner- 
ship and for taking accounts, and con- 
fusion was entailed by having a similar 
enquiry inthe administration suit. The 
Court in sucha case is clearly justified in - 
not allowingthe partnership enquiries in 
the administration suit. This is expressly 
provided for in r. 6of O. II: and the decision 
seems to bein accordance with what was 
held by the House of Lords in Vyse v. 
Foster (4), where it was held that in the 
circumstances of that caseon an aetion against 
the executors, all of whom were not partners, 
nor were all the partners executors, there 
could not be a general decree for an 
account of the profits of the partnership. 
Inthe present case the lower Court has 
in its finding on issue No. 7 expressly 
stated that the partnership accounts ought 
to be examined only for the purpose of as- 
cartaining the loss accrued in consequence 
of defendant No. 1's default and the party 
liable to make good this loss is only 
defendant No.1. It further appears that 
balance sheets were annually drawn up 
showing the amount of profits due to each 
of the three partners, and the one for 
the Samvat year 1976 (4. e, A. D. 1920), in 
which year the deceased died, is in evi- 
dence as Ex. 98. The partnership account 
books were produced by defendant No., 1 
himself, andin his deposition he hasstated 
that he has no objection to pay to whom- 
goever the Court directs whatever may be 
found due to the estate under the partner- 
ship accounts, In the circumstances, it 
clearly is convenient that this suit should 
cover an enquiry into whatisdue to the 
deceased's estate on account of this 
partnership business, There is nothing 
that renders it inconvenient tomake such 
an enquiry, provided it is conducted with- 
in proper limits sueh as will be indicated 
lateron. Therefore Ithink the objection as 
to misjoinder entirely fails. | 
Regarding the question of non-joinder 
the lower Court held that Ratansi was not 
a necessary party and, in my opinion, that 
decision is correct. The rule that I have 
quoted from Halsbury's Laws cf England 
supports this view. The circumstances of 
the cage as I have already mentioned do 
not necessitate a full partnership account, 


(4) (1873) 8 Ob. A, 309;27 L.T, 774; 21 W.R, 
t 
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such as might benecessary ina partner- 
ship suit. “The decree willnot affect any 
claim that Ratansi’s heirs may have in 
regard to the partnership business and will 
be confined, firstly, to ascertaining what on 
the partnership books before us is due 
from defendant No.. 1 as assets that had 
either come to his hands ortothe hands 
of any other persons by  hisorderor for 
his use: cf. head (5) of the form ofa pre- 

liminary decree in Appendix D; No. 17. 
Secondly, there must be the addition that 
is indicated, by the lower Court's decision 
on the question’ of limitation. There it 
was held that in his character as executor 
ib was defendant No. l's duty to realize 
with due diligence all the debts owing to 
the deceased, and if this duty was neglected 
until the ‘debts came to be barred by 
limitation : that was default. for which 
defendant No. 1 would be liable to the 
estate. That viewis in accordance with 
s. 147 of the Probate and Administra- 
tion Aet, 1881, and was not challenged before 
us. Defendant No. 1 by his plea of 
limitation himself drew attention to the 
possibility of there baving been negligence 
on his part; making him liable under this 
. section, Accordingly this enquiry should 
also include one for any partnership profits 
that would have come to his hands, but 
for his devastation, negligence or wilful 
default. Thatis an enquiry which can 
properly be made ina case where there is an 
allegation of some breach of trust by an 
executor: cf. Wrightson v. Cooke (5). But, 
for the reasons already given,I think it 
is clear that the presence of Ratanai's heirs 
isnot necessary in order to enable the 
Court to effectively and completely ad- 
judicate upon and settle allthe questions 
involved in this suit. I hold, therefore, 
that this objection also fails. 

[Bis Lordship then considered the evi- 
dence in the caseand continued aa fol- 
lows:—] NN 

‘We, therefore, confirm the lower Court's 
decree, subject 
ihe enquiry No. 3astothe account of the 
partnership business, in order to make it 
clear thateit should be confined to what 
was contemplated bythe lower Court. We, 
therefore, substitute for that item the 
following:— 

“An account tobe taken of the partner- 
Bhip business in the suit witha view to 


, rot? (1808) 1 Ch. 789; 77 L. J. Ch. 422; 98 L.T. 
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ascertain the amount due to the deceased 


‘in respect thereof thathas come to the 


hands of defendant No. 1, or to the hands 
of any other person by his order or for 
his use, or that would have 


his or that other person’s hands, but for 


his devastation, negligence’ or wilful 
default." | i 
Patkar, J.—[His Lordship after 


considering some other points that arose in 
the case proceeded as follows:—] The other 
point raised in the ‘appeal is that the 
suitis bad for  misjoinder of causes of 
action. It is urged. that the suit with 
regard to administration of the - estate of 
Vijubhai could not bé joined to a claim to 
take accounts of the partnership carried 
on by the testator Vijübhai in conjunction 
with defendant No. 1, the executor, and a 
stranger, Ratansi Hansji. The point was 
not specifically taken.in the written state- 
ment. The only pointt&ken in the written 
‘statement was that the relief with regard 
to taking aecounts of partnership could 
not be joined with.the relief with regard 
to possession of immoveable properiy under 

lI, r. 4 e specific objection in the 
form now presented before us cannot be 
entertained in appeal under a. 99, Civil 
Procedure Code, O. I. r. 13and O. II, r. 7. 
But O.lLr. 5, allows the joinder of a 
claim against the executor as such with 
aclaim against him personally which is 
alleged to arise with reference to the estate 
in respect of which defendant No. 1 is sued 
asan executor. In Macdonald v. Richard- 
son (6) asuit by-a legatee for account of 
profits since the testátor's death against 
the executor partner alone was allowed 
without making other persons, whom the 
executor partner subsequently took into 
partnership, parties to the suit. See Lind- 
ley on Partnership, page 714, It is the 
trustee or executor and nothis partners 
who are to make,good the amount of profits. 
The contention of the defendaft No. 1 that 
Ratansi should be made a party to-the suit 
is inconsistent with the point now raised 
that the relief with regard to taking of 
partnership accounts should not be joined 
to the relief with regard to the administra- 
tion of the estate, Inihe absence of collu- 
sion with the executor or misconduct in 
refusing to produce the booka orto show 
the account of profits received or receivable 

0) (1858) 1 Giff, 81 at p, 89: B dur (m, 8) 9: 
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by the executor, the other partners are not 
liable to be joined as parties to a suit 
against the executor: Macdonald v. Richard- 
son (6) A similar objection on the 
ground of multifariousness and for want of 


' parties was overruled in Pointon v. Pointon 


(3). The decision in Bamanji Ardeshir v. Bai 
Mariam, F. A. No. 164 of 1916, decided by 
Macleod, O. J. and Shah, J.in August 13, 
1419 on which Mr, Divatia relied, is explain- 
ed by the judgment in the review application 
on the ground that there were three sepa- 
rate Suits filed for dissolution of partner- 
ship and for taking accounts,.and that 


“ confusion waslikely to ensue by launching 


asimilar inquiry in an administration suit. 
I think, therefore, that the objection with 
regard to misjoinder fails, 


A. N.A. Decree varied, 
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: Orvis Ruvision Peririons Nos. 1019 or 1924 


AND 277 oF 1925. 
March 9, 1927. ~. 
Present:—Mr. Justice Odgers and 
- Mr, Justice Curgenven. 
TATANAGOWDRA BHIMANA GOWD 
AND OTHERS— PETITIONERS 
versus š 
PATEL SIDDALINGANA GOWD— 


RESPONDENT. : 
Civil Procedure Code (Act V of 1908), s. 144, 
0. XXI, r. 108—Restitution—Inherent power to order 


^ restitution, limite of—Dispossession of. stranger “in 


execution—Suit by obstructor for possession under 


, O. XXI, r. 105—Omission to claim mesne profits— 


Obstructor, whether entitled to claim mesne profits by 
way of westitution—Rejusal to award—Hevision— 


- Court to which application for restitution should be 
. made, ‘ j 


lt is only in the Court .of first instance that pro- 
ceedings for restitution under s. 144, Civil Procedure 
Code can be initiated. [p. 769, col. 1; p. 771, col. 1.] 

‘A Court which has removed an obstruction by a 
stranger to delivery of possession of property, cannot 


award mesne profits to the obstructor by way of- 


restitution, on the latter obtaining a decree establish- 
ing hisright to, and for delivery of possession 
of, the property, ina suit under O. XXI, r. 103, Civil 
Procedure Code. [p. 770, col. 2.] 

Where a Court refuses to grant mesne profits in 
such acase by way of restitution, the High Court 
‘will not interfere in revision. [p. 770, col 2.] . 

Shiam Sundar Lal v. Kaisar Zamani Begam (4), 
not followed. 

. Bri Krishna Doss v. Chandook Chand (1), relied 


‘on. : "n 
- - Per Odgers, J.—AÀ statutory suit under O. XXI 


p.103 may include all appropriate reliefs and’ the 


words ‘to establish his right’ in the rule are not 


` confined to mere declaration. [p. 770, col. 1.] 


Per Curgenven, J.—ln the case of reversal of a 
decrees the policy of the Code is to lay it upon the 
Court of first instance, and upon that Court alone, 
to restore matters to the status quo ante, and to 
secure this, sub-s. (2) of s. 144 bars any suit for 
restitution; while in the case of a summary order 
removing obstruetion, the reverse is the ca:e, the 


. provision being not for an application to the Court 


ipe passed the order butfora suit. [p. 771, col. 


"Where express means exist for obtaining any 
relief, for example by suit, itis not open to a party 
to claim, or for a Court to grant, the same thing 
by virtue of any inherent power which might, but 
for that consideration, existto grant it. [ibid.] ` 


IN C. R. P. No. 1019 or 1924. 

Petition under s. 115.0f Act V of 1908. 
praying the High Court to revise an order, 
dated the 25th August, 1924, of the District 
Court, Bellary, in E. A. No. 96 of 1924, 
(in re O. S. No. £8 of 1920, Sub-Court; O. S. 


- No. 67 of 1918, District Court; A. S. No. 72 


of 1921, District Court; S, A. No. 1€0.of 
1822 on the file of the High Court). 
In C. R. P. No. 277 or 1925. : 

Petition under s. 115. 0f Act V of 1908 
praying the High Court to revise an order, 
dated the 10th October, 1924 of theCourt of 
the District Munsif, Bellary,’ in E. A, 
No. 793 of 1224 (E. P. No. 499 of 1917 in 
O. S. No. 199 of 1916, E. A No. 87 of 1918). 

Mr. K. N. Rajagopala Sastri, for the 
Petitioners. : : 

Mr. V. S. Narasimhachari, for the Re- 
Bpondent. < 


< JUDGMENT. 
‘In C. R. P. No. 1019 oF 1924 AND 
* C. R. P. No. 277 or 1925. 
Odgers, J.—The former of these is a 
petition to revise the order of the learned 
Acting District Judge of Bellary and the 


‘latter to revise the order of the District 


Munsif of Bellary. They both relate to the 
same matter and have been argued to- 
gether. 

` The facts are as follows:—Original Suit 
No. 199 of 1916 was a suit ona mortgage ex- 
ecuted to the respondent by the brother of 
the petitioners. The respondent obtained a 
decree. There wasa sale in execution of 
the decree and the decree-holder bought 
the property in e:ecution. To this pro- 
ceeding and suit the pefitioners were not 
parties, They, the brothers of the mort- 
gagot, obstructed the decree-holder when 


-he came to take possession of properly, 
-alleged to have: been ‘included in the mort- 


gage. On the petition of the mortgageé’ in 


- [04 ] 0. 1997]. fatatadownkA mmiMANA Gowb v. PATHL, eibDALINQANA: GOWO. 


E. A. No. 87 of 1918 the petitioners’ obstruc- 
tion was removed on the 4th of April, 1918, 
and he was placed in possession of all the 
lands and a claim order under O. XXI, r. 98, 


Civil Procedure Code, was made thereon. 


The petitioners thereupon instituted a suit 
on 5th April, 1918, (O. 5 No. 212 of 1918) in 
the Distriet Munsif's Court to vaeate this 
. order in E. A. No. 87 of 1918 and for par- 
tition and delivery to them of 5/7ths share 
in the lands. The Munsif held (. th Decem- 
ber 1918) that the value of the suit was 
above his jurisdietion and returned the 
plaint. 'This was filed on full Oourt fee as 
O. 8. No. 69 of 1918 in the District Court of 
Bellary and was remitted to the Sub Court 


for trial. Oa the 22nd of March, 1921, the 
petitioners’ suit was dismissed. On the 
13th of October, 1921, the petitioners’ 


appeal was allowed by the District Court 
and on 3rd October, 1923, thesecond appeal 
to the High Court was dismissed. In E. P. 
No. 17 of 1922 the petitioners filed a peti- 
tiun to recover 5/7ths of the property and 
possession was finally awarded by the 
District Court in 1921. Now the present 
petition is that mesne profits may be award- 
ed to tue petitioners for the period, about 
four years (1918 1922), during which they 
were kept out of possession by: the wrong 
order and decrees passed against them. 
The Suit No. 2120f£ 918 was, ofcourse,a sta- 
tutory suit under O. XXI, r. 103, to establish 
theright of the plaintiffs to the present 
possession of the property which they were 
obliged to bring in consequence of the order 
overruling theirobjectiontothe possession of 
the decree-holder on 4th April, 1:18. The 
question is, can these Civil Revision- Peti- 
- tions be permitted? The first, as.stated, is 
against the order of the District Judge who 
held thatthe present application for mesne 
-profits by way of restitution does not lie as 
the petitioners have not asked for determi- 
nation and delivery of future mesne profits 
‘in the guit itself and there is nothing to 
preclude them from bringing a fresh suit to 
recover such profits It is hardly contend- 
ed that the Distriet Judge had any juris- 
dietion to allow restitution. We have been 
invited to hold; that, although, the matter 
does not falleunder s. 144, Civil Procedure 
Code, yet, the ambit of s. 144 has to be 
extended on equitable considerations to 
embrace an application of this sort. The 
first requisite of s. lá£ is that the Court of 
“first instance shall ‘cause. restitution to be 


mada, it, therefore, seems that the Dis- 120 
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trict Judge had no power to grant restitu- 
tion and m as regards O. R. P. No. 1019 
of 1924, that partition must be dismissed. . 
With regard to the second of the petitions, 
the matter is one of more difficulty, though 
it has to be noted that, if the general prin- 
ciple that the Court will not interfere by 
way of revision where the petitioner has 
another remedy is to be followed, this peti- 
tiom would also have to be dismissed on 
this ground alone On this point we have 
been referred to the case in Sri Krishna 
Doss v. Chandook Chand (1) where Miller, J., 
held that though the Court should not 
interfere where the party bas another 
remedy, still under the circumstances of the 
case before him interference was the. lesser 
evil as the suit would be undefended. lam 
not surethat that would be the case here or 
that one could simply ascertain the amount 
of mesne profits without an account being” 
taken and debits and credits being gone 
into, What we are really asked to do is to 
exercise the inherent powerin the Court to act 
fairly following the decisions in Jat Berham 
v. Kedar Nath: Marwari (2) and Rodger v. 
Comptoir d’.Escompte de Paris (3). In the 


latter case Lord Cairns, L. O., said that “one 
‘of the first 


and highest duties of all 
Courts isto take care that the act of the 
Court does no injury to any of the suitors”, 
and to make and vary order which was 
fairly and properly consequential upon the 
reversal of the original judgment. In the 
case. before the Privy Council in Jat 
Berham v. Kedar Nath Marwari (2) the 
Judicial Committee held that, before re- 
storing the property in consequence of a 
reversed decree the purchasers were entitl- 
ed to be paid the excess of the purchase 
price over the. mesne profits. Now the 
petitioners in their suit O S. No 212 of 
1918 originally asked only for a declaration 
that the Court sale should not affect their 
5/7ths share in the property. They aiter- 
wards amended the plaint by inserting a 
prayer for possession, but they did not 
insert any prayer ior mesne profits. The 
decree that was asked for and madein 


(1) 4 Ind. Cas. 509; 32 M. 334,0 M. LT. 125; 19 
ML J 307. | 

(2) 69 Ind. Cas. 278; 491. A. 351; 2 Pet. 10: A. I R. 
199 P. O. 269. 4 P. L. T. 61; 32 M. L. T. 10; 37 OL, 
J 331.27 O. W. N.58% 44 M. L.J., 735: 21 A. L 
j.490; 25 Bom. In R. 643; (1923) M W. N. 368; 18 L. 
V. 802 (P. C.). : : 
: (3) (sti) jp. O. 405: 40 L. J. P.O. 1j 24 L, 7f, 
i1; 19 W. R. 449; T Moo, P, O. (5 sy 314; 17 E, B, 
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their suit was, therefore, not merely ` de- 
claratory. Shiam Sundar£Lal v. Kaisar 


Zomani Begam (4) is relied on by the peti- 
tioners as an authority that when a decree 


is reversed -full restitution would follow - 


whether under the old s. 583, Civil Pro- 
cedure Code or the present 151. This has 
beén doubted by a Bench of this. Court in 
Tangutur Subrayudu v. Yerramsetti Sesha- 
sant (5) which stated that they were not 
prepared to- proceed to the extreme length 
of this decision and a Bench of three Judges 
of this Court in a Letters Patent Appeal, 
Kovouri Basivireddi v. Nidumoori Ramayya 
(6) has held that the statutory suit under 
O. XXI, r. 103 may include all appropriate 
reliefs and that the words .'to establish his 
right’ do not mean a mere declaration, It 
is stated that this decision may be. unten- 
able because a Full Bench in Kristnam 
Sooraya v. Pathma Bee (7) held that the 
Statutory suit is notcontrolled by s. 42 of 
the Specific Relief Act and that the plaintiff 
is not bound to ask for further relief. It 
may be that the Full. Bench decision can 
be confined.to the specific matter of the 
Specific Relief Act, . but that decision ex- 
pressly overruled -Kunhiamma v. Kunhunnt 
(8) which had decided that there can be 
nomere declaratory suit but the plaintiff 
must sue for the whole of his relief The 
-Full Bench approved Ambu v. Keililamma 
(9}: which held that a subsequent suit for 
possession” was not barred by s. 43, 
Specific Relief Act, and there must be but 
one suit both to set aside the sale and tore- 
cover the property. Rojammal v. Narayana- 
samy Naicker (10) -held that the statutory 
Buit was nota mere suit for declaration. If 


`: I may say so with respect to the argument 


that bas been addressed to us, it seems to 
me‘that some of there decisions are scme 


i , 155; OM. L. J.8(8; 19 M. L. T, 935. 
;6) 86 Ind Cas. 445; 40 M. 733; 31 M. L. J. 114; (1816) 
: W.N. £07, 4 L. W. $00; £0 M. L, T. 353, 

(7) 29 M. 151. : 

(B) 16 M. 140; 5 Ind. Dec (x. s.) £08, 

0) 14 M. 28; 1 M.L, J. £8; 5 Ird. Dec. (x, 5.) 16. 

Qo) 19 Ind. Cas, $08; 28 M. L. J, 600; (1915) M. W, 
N. 876; 88 M, 219, . 


TATANAGOWDRA BATMANA GUWE v. PATEL BIDDALIKGAHA BOWO, 
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allowed without some enlargement of s. 144, 
Civil Procedure Code by way of equitable 
consideration of what is fair betweén the 
parties or the duty of the Court to make 
full redress to the party who bas been kept 
out of possession by its wrong orders and 
decree.. Now, there is no doubt, of course, 
as I have eaid before, ihata suit for meene 
profits would lie gui'e independent of the 
suit for possession [Ponnammal v. Rama- 
mirda Aiyar (11) and Doraisami Atyar v. 
Subramania Aiyar (12)] so that, where the 
injured party has asked for part of his 
relief and omitted to ask for the other part, 
it seems to me very doubtful whether we 
should interfere in revision at least in order 
to help him to something which he omitted 
to ask for. This assumes, of course, which 
I take to be the esse, that this Court is not 
prepared, as I certainly am not, to go the 
length of the decision in Shiam Sundar Lal 
v Kaisar Zumani Begam (4), namely, that 
once you. eucceed iu a declaratory suit 
under O. XXI, r. 103, everything must fol- 
low as a matter of course. It is said that 
the District-Munsif has declined jurisdic- 
tion under the cases laying down the equit- 
able principles enunciated above. He 
decided that the possession obtained by 
the petitioners cannot be referred to re- 
stituti n under s, 144 and since they did 
not obtain their 6/7the ehare under s 144, 
mesne profits as a properly consequential 
relief cannot be ascertained under the sec- 
tion. He thought that they could hare 


` claimed mesne prcfite in the suit and in any 


ease could institute a fresh suit for the 
same, It seems to me that the Muneif was 
right and that, as I am not prepared to 


. grant this extended meaning tos. 144, that 


res)]ly concludes the matter. As pointed 
the Court 
should lean againsta multiplicity of suits 
or anomalous results might follow, particu- 
larly in partition suits if a petitioner is 
allowed to come in after his statutory suit is 
over and asked .for various reliefs which he 
had not asked for inthe suit. . 


On all there grounds I am of opinicn 
that we should refuse to interfere in reris 
Bion in a case of ibis sor! 5nd I would dismis 
O. R. Ps. Ncs. 1019 of 1924 ant 277 of 19:5 


(11) 27 Ird. Cas. 679; 38 M.&29; ?8 MLL. J. 127; 
(1015) M. W. N. 130; 17 M. L. T. 125. - 

112) 42 Ind. Cas. 929; 4] M. 1:8; 92 M.L. T, 4&4; 
DN L. J. 669; 0917) M. W.N. £41; 6 1. W, it 
1 - 
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with costs of the respondents; only one 


Vakil's fee, viz., in O R. P. No. 277 of 1925.. 


. OCurgenven, J.—A brother of the peti- 
- tioners 1n these Civil Revision Petitions mort- 
gagad certain property to the respondents, 
who obtained a decree, brought the property 
to sale and purchased it themselves. When 
' they went to take delivery, the petitioners 
obstructed them aüd pleaded, in the appli- 
cation filed by the decree holder to re- 
move .the obstruction, that their 5/7ths 
share in the suit property was not bound 
by the decree. On 4th April, 1918, this 
objection was overruled, and the petitioners” 
obstruction ordered to be removed. The 


next day 5th April, ‘1918, they filed a suit- 


for a declaration ofatheir.title to 5/7ths of the 
property and for partition. Subsequently 
the respondents were given delivery of the 
whole property under the other suit, and 
the petitioners were allowed to amend their 
plaint so as to include a prayer for posses- 
sion. Eventually on 13th October, 1921, 
they were, on appeal, given a decree setting 
aside the order of the District Munsif in the 
summary proceeding, declaring the peti- 
tioners' right to a 5/7ths share in the pro- 
perty and directing a partition by metes and 
bounds and the delivery to them of this 
share. This decree was executed, and pos- 
son ofthe share was obtained in May, 
1922. 

` The decree awarded: no mesne profits, 


neither was there any prayer made for them: 


inthe plaint, even after amendment. It is 
~ the object of the petitioners now to recover 
them, and since this cannot be done under 
this decree they have to contend that an alter- 
native method exists of achieving their ob- 
ject. They seek, in fact, to obtain their 
end by way of restitution. With this ob- 
ject, they filed two applications, one to the 
District Munsif, whose order overruling 
their objection wasset aside by their decree, 
the other to the District Judge, who passed 
that decree, It is clear that no such ap- 
plication asthe latter will lie, and indeed 
this alternative has not been seriously press- 
ed upon us, If any Court has jurisdiction 
to order restitution it must be the Court 
whose order the decree sét. aside, namely, 
the District Munsif's Court. 7 

That order was passed under rr. 97 and 


99 ofO XXI, Civil Procedure Code, and ` 


r. 103 provides that such an order shall be 
conclusive, subject to the result of any suit 
‘which the third party may institute "to es- 
tablish the right which he claims to the 


Uh 


present possession of the property." The 
first objection which the petitioners have to 
meet, therefore, is that the Code gives them 
a remedy, aud it is not disputed that it is 
a complete remedy, in respect of any er- 
roneous order which an [Executing Court 
may pass under these rules. Itis not dis- 
puted that they might haveincluded apray- 
er for mesne profits in their plaint, and 
secured provision for recovering them in- 
their decree at the same time as. they ob- 
tained a direction for the delivery of the 
property. Having omitted to do. this, they 
are met by the argument that no other 
means exista for attaining this object, 
Section 144 of the Code, which provides 
for restitution where a decree is varied or 
reversed, admittedly does not in terms ap- 
ply to the reversal of such an order as we 
are dealing with; Recourse must, there- 
fore, be had to the contention that, in a case 
like this, the Court has inherent power to 
repair the consequences of an erroneous 
order by acting upon the analogy provided 
by this section. As to this, two observa- 
tions, I think, have to be made. The first is 
that in thecase of a decree the policy of the 
Code is to lay it'upon the Court of first in- 
stance, and upon that Court alone, to restore 
matters to the status quo ante, and tosecure 
this, sub s. (2) of s, 144 bars any suit for 
restitution ; while in the case of a summary 
order removing obstruction, the reverse is, 
the case, the provision being not for an ap- 
plication to the Oourt which passed the 
order but fora suit. So far, therefore; from 
affording an analogical basis for a restitu- 
tion order in a case like the present, the.- 


‘terms of the sections suggest thatit is con- 


trary to.the intention of the Oode that the 
procedure which it imposes in the case of a _ 
decree should be adopted in the case of an 


order voidable by suit. The second observa- 


tion is that where express means exist for 
obtaining anyrelief,as here by suit, it ig 
not open to a party to claim, or fora Court 
togrant, thesame thing by virtue of any 
inherent power which might, but for that 
consideration, exist to grané it. Upon this 
ground alone, I think, the District Munsif's 
disclaimer of jurisdiction. ought to be up- 
held. I would certainly be unwilling to 
interfere in revision with such an order. 

If, apart from these objections, the peti- 
tioners have an arguable case, the argument 
runs as followa:— Under their decree, they 
secured the reversal of the District Munsif's . 
order, They also secured certain, other re. 
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liefs, but those may be regarded as unes- 
sential, since the mere setting aside of the 
order rendered it incumbent uron the 
Oourt which passed it to do all that it could 
to undo its éffects, that is, to give the peti- 
tioners possession and mesne profits. Now 
a clear assumption underlying this line of 
reasoningis that possession was obtained 
by the respondents by force of the order it- 
Self; because, if it was not so obtained, it 
could not be restored, and mesne profits 
awarded for wrongful occupation by the 
mere undoing of the order. The order, 
which was passed upon an application to 
remove the obstruction caused: by the coun- 
ter-petitioner and to effect delivery as per 
sale certificate, was‘ petition allowed.’ But, 
although this, no doubt, gave authorily to 
overcome the petitioners’ resistance, it re- 
mains true that transfer of possession of 
the property was effected not by force of the 
order but of the decree in the mortgage 
‘suit, andofthe consequent saleand delivery 
warrant. The order, in fact, merely prevent- 
ed the petitioners from resisting execution 
ofthe decree, Itis true that it wasa wrong 
order but so too was the sale a wrong sale, 
andthedelivery warrant based upon it wrong 
algo. Itis not, therefore, correct to impute 
to the order alone.theconsequence of wrong- 
ful delivery of possession, or to claim that 
restitution should follow from its reversal. 
These considerations explain, I think, why 
it is necessary for one who sets up a jus tertit 
to gue ‘to establish the right which he claims 
tothe present possession of the property’ 
and to include in his suit every relief which 
the wrongful action of the Court gives rise 
to. Ifhe bas lost possession he must sue to 
recover it, and if he wants damages for loss 
of possession be must ask for them. He 
must frame his suit exactly as he would 
frame it in any othercase of wrongful dis- 
“possession, and so to sue, in my view, is the 
‘only remedy open to him. E 
: Ihave based these conclusions upon the 
terms of the Code, and Ido not think that 
there is anything in the ease-law in conflict 
withthem. Rodger v. Comptoir d' Escompte de 
Paris (3)* has been referred to for the prin- 
ciple enunciated by Lord Cairns that it is 
the duty of all Courts to take care that the 
act of the Court does no injury to any of 
-the suitôrs and what he said on that occas- 
tion was repeated with approval by their 
Lordships in Jai Berham v. Kedar Nath 
Marwari (2). To recognisein general an in- 
Lerent power to grant restitution, however, 
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does not mean that a party may claim it in 


.all cases where he has suffered loss, especial- 


ly where, as here, a remedy of another kind 
was opento him. An ins:ance of the ap- 
propriate exercise of its inherent power by 
the Court 18 afforded by Alagappa Chettiar 
v. Muthukumara Chettiar (14) where in- 
terest was allowed upon money wrongfully 
drawn out of Court. Then, there are seve- 
ral Madras cases in which the nature of a 
suit under r. 103, or the similarly worded 


. r. 63 of O. XXI has been considered. In 


Ambu v. Ketlilamma (9), the plaintiff, who 
had objected under what is row r. 63. 
sued to have the Court eale set aside, and 
obtained a decree. Since it then appeared 
that the defendant had obtained possession 
of the property even before the date of that 
suit, although the plaintiff did not know it, 
she sued again for possession; and it was 
held tbat the second suit was not barred by 
g. 43 (now O.II, r. 2) of the Civil Procedure 
Code. The judgment of Müthuswami lyer, 
J., exhibits the position very clealy. The 
first suit was based upon the order reject- 
ing the claim petition and it resulted in 
the setting aside of the order and the de- 
claration of the plaintiff's title. ‘Section 283 
(O. XXI, r. 63) gives a special right to sue 
for a declaration of title by reason of the 
special attribute with which tke 
order on the claim petition is invested, 
unless it is invalidated.’ It was argued 
that the setting aside of the sale 
and the recovery of possession were re- 
medies consequent upon the declaration 
that the summary order was invalid, but 
the learned Judge’s answer to that was 
that the sale and transfer of possession weie 
in the nature of wrongful acts originating 
from the invalid order rather thau of re- 
medies which the plaintiff was bound to 
elaimin the declaratory suit. This bears 
out the view’ that possession was not, strict- 
ly speaking, given under the order ior if it 
had been, itis hard to see how O. II, r. 2 
would notapply. Thedecision in this case 
was approved bya Full Bench in Arisinam 
Sooraya v. Pathma Bee (T), which overruted 
Kunhiamma v. Kunhunni (8); but there is 
nothing in the Full Bench judgm.nt to 
need consideration here. In Kovouri Basi- 
vireddi v, Nidumoori Ramayya (6), a Letters 
Patent Appeal, the substanual question was 
wbether a suit to recover the value of move- 
ables wrongly sold inexecution fell within 


05 42 Ind. Cas, 836;-41 M, 316; 22 M. L, T. 162; 
(1917) M, W, N, 669, 
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the terme of O. XXI, r. 63 as-a suit to “es- 
tablish the right which the plaintiff claims 
to the property in dispute." Occasion was 
taken to consider the decision of the Judi- 
cial Committee in Phul Kumari v. Ghan- 
shyam Misra (15) where it was said that a 
suit of tnis class wasin the nature of an 
appeal from the order of the Execution Court 
disallowing the claim. That must not be 
taken to mean, the learned Judges thought, 
that where other consequential relief is 
called for by the circumstances, the Court 
should restrict itself to the grant of a de- 
< claration. The decision is only of help here 
as showing that, whatever the reliefs claim- 
ed, they should be included in the estatu- 
tory suit. Thesame remark ‘applies to a 
Bombay case Sadu v. Ram (13). No question 
of an alternative remedy by way of restitu- 
tion was raised in any of these cases. In 
Shiam Sundar Lal v, Kaisar Zamani Be- 
gam (4) an attachment of certain property 
was successfully resisted and the , decree- 
holder sued and gt a declaration that it 
belonged to bis judgment debtor. This 
judgment was reversed on appeal, but 
meanwhile the property had been sold. 
An applieation by the rightful owner for 
restitution was allowed, without deciding 
whetherthe case fell under 8.583(now s, 144), 
Civil Procedure Code or within the inherent 
. power of the Court, There was, of course, no 
question that the action of the Court in 
restoring possession to the owner was right 
in substance, and the Bench which heard 
the appeal against that order considered 
thatit would be " absurd to contend that 
the respondent ought to bring a fresh suit 
for possession of the property which she 
geeks to be restored, which would be a suit 
completely parallel to that which ‘has al- 
ready been brought by the decree holder.” 
Iam unable to discover with certainty whe- 
ther the restitution order was passed in the 
execution proceedings in the first suit, or 
under the appellate decree in the ‘second 
suit. Ifthe latter, the case affords no paral- 
lel to the circumstances now under refer- 
ence. Ifthe former, it would furnish some 
authority for the view that a mere declara- 
tion in - the ‘subsequent suit suffices to 
excite the restitutional powers of the Court 
of first instance, The correctness of this 
decision has, however, been doubted in Tan- 
gutur Subrayudu v. Yerramsetti Seshasani 
(5), on the ground that the subsequent de- 

(15) 35 CO. 202; 7 C. L. J. 36; 12 O. W. N; 169: 10 
Bom. L. R. 1; 5 A. L. J.10; 17 M. L. J. 618; 2M. L, 
T, 506; 14 Bur. L. E, 41; 39 I. A. 22 (P, O4 
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cree did not grant an injunction against the 
desres holderin the frat suit to refrain from 
selling the attached property in execution, or 
from taking possession of it as’ purchaser, 
The latter case is authority for the view 
that s. 144, Civil Procədare Code applies 


not only where a de@rea is reversed on ap- * 


peal but also wherá it is reversed by sepa- 
rate proceedings; and in Tara Chand v. 
Champz (18) it was held that, even if 8. 144 
did not apply, the Court had inherent 
power to order restitution. In the parti- 
cular circumstances of that ease the Oourt 
declined to exercise this power. No doubt, 
the analogy afforded by these cases lends 
some support tothe view that a declaration 
that a decree, and perhaps, having regard to. 
the wider scope of inherent powers, an order 
—is void is sufficient. to justify the Court 
which passed the decree or order in effect- 
ing restitution under it. Butit is unneces- 
sary here to decide this general proposition. 
because I do not think that it has applica- 


tion where the Code makes clear provision. ' 


for an alternative remedy. 

It may, further, be noted that the remedy 
by restitution which it might be open to 
the appellants to claim is in actual conflict 
with the terms of their suit. The remedy. 
should be restoration of the whole property, 
with mesne profits upon the whole, What 
they in fact sued for was partition and de- 
livery of their 5/7ths share. Thus by the 
restitution now asked for they would obtain 
more than their decree actually awards, 
What they ask for in restitution, in fact, is 
incompatible with the terms of their decree, 

For these reasons I agree that the Civil 
Revision Petitions should be dismissed, 
with the order as to costs proposed by my 
learned brother. 

v. N. V. . 

A.N. A | Petitions dismissed, 

(18) 84 Ind. Oas. 75; 46 A. 767; 22 A. L. J. 673; 10 
O &A L.R. 905; A.I. R. 1924 AIL 718; L. R.5 A. 
659 Civ. ~. 
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Present: —Mr. Justice Crump 
and Mr. Justice Biker. |... 
Tur PRATAP SPINNING WEAVING 
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Railways Act (IX of 1890), ss. 72, 75 —Risk Note 

Form B—Heading of Risk Note B, whether part. of 
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MÀ C 
tontraet--Use of Risk Note B where Railway does not 
allow option of two rates, whether 4nvalid— Contracts 
limiting Company's liability, validity of. 

There is nowbligation on a Railway Company to 
convey goods of any sort if they are not desirous of 
doing so, noris there any duty upon them tó carry 
any particular class of goods at Pailway risk if they. 

. do not think fit to do so. [p> 774, col 2] í 

“The note-which forms a portion of the heading of 
Risk Note Form B is not intended to be any part of 
the contract: between the parties but a mere recital 
for -guidance of those who have to use the form point: 
ing out in what cases it, should be employed. It is 
notintended tolay down asa condition of the con- 
tractthat there must be two rates and that there 
must be a-freedom of election between them, and a 
contract under Risk Note Form B is not invalid under 
e. 72 of the Railways Act merely-because the Railway 
Company has consistently refused to take goods of 
thé particular description except at owner's risk. 
[p. 775, col. 1.] i 


First appeal from the decision of the 
Joint First Olass Subordinate Judge at 
Dhulia, in Suit No. 657 of 1922. 

Mr. H. C. Coyajee (with bim Mr. D, R. 
^ Patwardhan), for the Appellante. 


Mr. Kanga, Advocate General (with bim" 


-Mesars. Litlle & Co, for the Respondents. 


. JUDGMENT. ~ 

Crump, J.—This was an action by the 
plaintifisto recoverasum of Rs. 40,000 odd 
as damages from the defendants, the G. 
I P. Railway Company. As the case 
comes before us there is no dispute on 
those facts which are necessary for our deci- 
sion. On December 13,1921, 119 cases of 
machinery were consigned .from Wadi 
Bunder goods ‘station to Amalner. In the 
course of thé journey a portion of those 
goods was damaged by fire and rendered 
useless. The goods were consigned under 
a Risk Note in Form B. The question is 
"whether in the circumstances the plaintiffs 
can recover damages from the Railway 
Company. It is unnecessary for us to con- 
sider here the various grounds which were 
raised in the Courtbelow and which have 
been decided against the plaintiffs, -and 
though it is true as pointed out by the 
learned Advocate-General that the plaint- 
_iffe’ case bas from time to time varied, 
that appears to be due to the fact that the 
plaintifis or thefr legal advisers were not 
precisely aware of the true legal. position 
and they put their claim to damages from 
time to time upon different grounds, and 
as the case now comes before us, we have 
one point and one point only to decide, 
which, though it has not keen hitherto 
raised-in the course of these proceedings, 
is purely a point of law and, therefore, can 
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be taken in this appeal. It turns upon the 
construction of the Risk Note in this case 
and tbe effect of s. 72 of the Indian Railways 
Act. Itmay be said before coming to this 
that it is conceded that for some five years - 
the Railway Companies in Bombay have 
consistently refused to take goods: of the 


description with which we are now con- 


cerned except at owner's risk and the 
consignors, tbe plaintiffs in the presert 
case, have forwarded by this Railway mary 
cases of machinery at owner'sri-k It is also 
not disputed before us that there is no 
obligation upon the Railway Company to : 
convey goods of any class if they are not 
desirous of doing so. Under s; 42 they 
are bound according to ‘their powers to 
afford reasonable facilities, but that clearly 
cannot be-construed as imposing on them 
the duty to take any particular class of 
goods at Railway riek. if they donot think 
fittodoso There is nothing intrinsically 
unreasonable in a Railway Company re- 
fusing to accept heavy cases of machinery 
except at owner's risk, It- was. faintly 
suggested that there was some defect in 
the Risk Note in this casein point ofsig- 
nature, but when the true facts were 
ascertained, that point was abandoned. 
What is argued with reference to this Risk 
Note is this, that the form means that it. 
shall only be employed in those cares 
where there are two rates quoted, an ordi- 
nary rate and an owner's risk rate and 
where the consignor has liberty to elect 
at which rate he will send his goods. Upon 
that argument was based the proposition 
that this contract is void under s. 72 of the 
Indian Railways Aet. Now the scope of 
s.72i8 shortly this. The first sub clause 
lays down that the liability of a Railway 
Administration is that of a bailee under the 
The second clause 
says that an agreement purporting to limit 
that responsibility sball, in so far as it 
purports to effect stich limitation, be void 
unless it ` l 


(a) [immaterial for the purposes of this 
case. | E ; 
(b) is otherwise ina form approyed by 
the Governor-General in Council. 


That the form used in the present case is 
that approved by the Governor General is 
not denied, but itis argued that the form 
really conveys by implication the meaning 
which I have already stated, and inasmuch 
as the freedom of election between two 
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rates was not allowed to the consignor, the 
contract in this caseis not in accordance 
with the form and is, therefore, void. Sup- 
portis sought for this proposition froma 
note which forms part of the heading of 
the form, which runs as follows: 

“To be used when the sender elects to 
despatch at ‘Special Reduced’ or ‘Owner's 
risk’ rate articles or animals for which an 
alternative ‘Ordinary’ or ‘Risk Acceptance’ 
rate is quoted in the tariff.” 

“Now taken literally the case is clearly 
within those words. There is an ordinary 
rate quoted in the tariff for these articles, 
.&nd the sender elected to despatch them at 
‘owner's risk’ but the point of the argument 
is that there can be no election because of 
the practice of the Railway Company which 
has already been described. Now there 
is a fallacy in this argument, and it is this. 
This note which forms a portion of the 
heading is not intended to be any part 
of the contract between the parties, but 
it is merely a recital for guidance of those 
who have to use the form pointing out in 
what cases the form should be employed. 
The note refers to what may be called 
the typical case, viz, where there are two 
rates and the owner prefers to send his 
goods at owner's risk. It is not intended 
to lay down as a condition of the contract 
that there must.be two rates and that 
there must bea freedom of election be- 
tween them. Any such construction is 
harsh and unnatural, and it would be im- 
possible to impute to the Governor-General 
in Council the intention of making any 
condition of that kind a condition prece- 
. dent to the execution of the Risk Note. 
But, further the question arises whether. 
there would be any power in the Governor- 
General in Council to attach any such con- 
dition to a Risk Note by making a form 
of this kind in accordance with the power 
given by s. 72 (2) (b. As I have said 
there is no obligation on the Railway 
Oompany expressed in the Act to carry 
any particular class of goods at any par- 
ticular rate, and it would be quite beyond 
the powers of the Governor General in 
Oouncil, as I understand them, to impose 
by means of a recital in a form for the 
purpose of s 72 an obligation whieh is 
not contained in the Act itself. Toerefore 
on that ground the point which is sought 
to be made good before us must, in my 
judgment, fail. Put shortly, the Risk Note 
which has been signed in this case is A 
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Risk Note in a form approved by the 
Governor General in Council. And notonly 
is it literally in that form, but there is. 
nothing, asI understand the matter, which 
can be urged to show that itsinsin any 
way against the spirit of that form. That 
being so, the judgment of the lower Court 
must be confirmed and the appsal dismissed 
with costs. 

Baker2 J.—I agree. Ionly wish to say 
that the Indian Railways Act does not 
lay down that the Railway Company should 
be compelled to carry goods at its own risk 
and no such liability can, in my opinion, 
be imposed upon it bv the wording of the 
risk note itself. The Risk Note, of course, is 
designed to cover goods of all classes and 
the reference to alternative rates applied 
to those classes for which alternative rates. 
exist at Railway risk and goods are aecept- 
edab those rates. The mere fact that 
these wordsoceur in the Risk Note would 
not operate to impose a liability on the 
Railway Company which is not imposed by 
the Statute itself, 


A. N.A. Appeal dismissed, 
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CALCUTTA HIGH COURT. . 
Appsats Frou APPELLArE DaoREEs Nos. 458 
AND 576 or 1929. 

July 22,1927. 
Present :-—Mc. Justics B. 8. Gaose and 
Mr. Justice Roy. 
SUSIL KUMAR BISWAS AND 
OTHERS —PLAINTIFES —APPELLANTS | 
versus ž 
RAJANI KANTA OHAKRABUTIY 
AND OT1BR3—DAFBEND NTS —RasPoNd- 
ENTS. 

Landlord and tenant—Rent—Partial dispossession 
of tenant —Suspension of entire rent —Doctrine, how 
far applicable to India—Equity—Rent fixed not in 
lump but per acre—Rule, whether applies. — 

The'Oommon Law doctrine of suspension of pay- 
ment of rant, whereea tenant has not been put in 
possession of part of the subject leased, should not 
be imported to India, particularly in the mofussal, ir- 
respective ofany consideration whether the application 
of such rule would meet the ends of justice. |p. 778, 
col. 2. 

It 2] inequitable to hold thatin every case of dis- 
possession of the tenant from a part there should. be 
an entire suspension of rent so as to entitle ‘the 
tenant to hold the remainder rent-free in perpetuity, 
where the lease is permanent and the landlord is 
unable to put the tenant into possession of the 
whole for some reason or other, The Court should 
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&lways endeavour to apportion the rent, whenever 


poste and the rule of suspension of rent should. 


e applied on]y in. exceptional cases. 

[Cass-law discussed. ] 

Further, the said rule isnot applicable to cases 
. where a lump rent is not fixed for the whole land 
leased treated as an undivisible unit, but rent 15 
stipulated as so much per- acre or bigha. [p. 779, col. 
1 


[ibid.] 


"Katyayani Debi v. Udoy Kumar Das f11) fol- 
lowed. 


Appeals against the decrees of the Sub- 
ordinate Judge, Faridpur, dated the 18th 
November, 1924, affirming those of the Mun- 
eif, Bhanga, dated the 21st January, 1924. 

Babu Prokash Chandra Majumdar, for the 
Appellants. 

Dr. Jadu Nath Kanjilal and Babu Nir- 
mal Chandra Chakravarti, for the Re- 
spondents, s 


JUDGMENT .—Theseappeals are by the 
plaintifis and arise out of two suits for rent. 
The suits are based upon two kabuliyats, 
Exs. B and B (1), which refer to eight annas 
share each of the land in question which 
originally belonged to two owners The 
plaintiffs have purchased the interest of 
both the landlords and thus trey are en- 
titléd to both the shares. The fact that there 
were two kabuliyats was the reason for 
bringing -two suits. The question in both 
the appeals is the same. The defendants 
pleaded that there was no relationship of 
landlord and tenant between the parties; 
and secondly, that the whole rént had been 
guspended as they have been dispossessed 
of some portion of the demised premises. 
The following may be.taken from the judg- 
ment ofthe lower Appellate Court which 
dismissed the plaintiffs suit affirming the 
decision of the Munsif: ^" The defendant 
isan auction-purchaser ofthe tenancies at 
a rent sale held at the instance of the 
plaintiffs. So the defendant is a tenant 
under the plaintiffs in respect to the tenan- 
cies in arrears. Now, the question is whe- 
ther the plaintiffs ure entitled to get a 
_decree for the arrears claimed and this leads 
us to the: consideration of the next point... 
€ "Then the Subordinate Judgestates the 
histery of the previous litigations and the 
“fact that the plaintiff obtained a decree 
for rent for the year 1314 B.S. the land- 
lords put the tenure tosale in execution 
of that decree and both the tenancies were 
purchased by the defendant under twosale- 
certificates, Exs. K and L. The Subordi- 
nate Judge then states that “ after the pur- 
chase, the defendant took symbolical pos- 
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gession, but when he attempted to take ac- 
tual possession he found'that out of an area 
of 94 bighas, 14i cottuhs of lands covered 
by the two kabuliyats nearly 50  bighas 
of lands were in possession of Badan Sheikh 
and others, ‘who secured a lease from the 
landlords on the basis of a subsequent re- 
The Subordi- 
nate Judge finds that the kabuliyat, lx. M, 
was accepted by the landlords and it was 
80 Concededon behalf of the plaintiffs be- 
fore him. It wes also'found that the 50 
bighas out of the kabuliyat, Ex. M, were ac- 
tually portions of the lands of the aforesaid 
two - kabuliyats, Exs. B and B (1), executed 
by the previous tenant. The question that 
the Subordinate Judge decided was that, 
under the circumstances, there should be 
an entire suspension of rent with regard to 
these two tenancies. There is another fact 
which should be mentioned, that both the 
kabuliyats were permanent leases. Exhibit 
Malso appears to have been a permanent 
lease, The question to be decided. in this 
case is whether on account of such dispcs- 
session of the tenant the entire rent shonld 
be suspended. There is one. other fact 
which should be mentioned that the rent 
reserved in the kabuliyats for Re, 1-10 an- 
nas per bigha and not a consolidated rent 
for the entire area that was stated in the 
kabuliyats to have been -demised to the 
defendant. The rule that rent is suapend- 
ed on account of dispossession of the te- 
nant from a portion .of the demised pre- 
mises is one derived from, the English 
Common Law. An application of this rule 
tothis country in its rigid form can hardly 
lead to justice. The originof therule in 
England has its historical basis. 1 need 
not detail those circumstances, The appli- 
cation of this rule may be salutary in cer- 
tain circumstances but it can only be ap- 
plied in this country ras a rule of equity 
justice and good conscience, In many cases 
where permanent -leases are granted to 
tenants of lands which have not been 
measured or the boundaries of which are 
indefinite, it so happens that when a lease 
is granted of contiguous lands to another 
tenant, the subsequent tenant over-stepg 
the boundaries of his lease-hold and en- 
croaches upon the lands incladed in the 
former lease. Insuch a case, if the previous 


. tenantdoes not take any steps to recover 


possession of his own property and allowg 
the trespasser to remain in possession for 
the statutory period, he has been held in e 
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some of the cases decided in this Court to 
be entitled to raise the plea of suspension 
of rent if under that circumstance the 
landlord sues him for rent. This appears 
to me to be a wrong application of the rule 
of suspension of rent. In Eagland, so far 
as I have been able to see. the rule is not 
so stringent Thecases which are relied 
-upoias having decided the question in 
Eagland in favour of suspension of rent 
-may be examined to see whether they sup- 
port the rule as applied here to the full 
extent. The first of the cases is Reeve v. 
Bird (!) That was a case in which the 
landlord brought assumpsit for not keep- 
ing & certain messuage and other premises 
in tenantable repair. The facts are these, 
which may be taken from the head-note :— 
“ A, the tenant ofa house,{three cottages, 
and a.stable and yard, let at an entire rent, 
for aterm of seven years, before the ex- 
piration of the term assigned all the pre- 
mises to B for the remainder of the term, 
the house and cottages being in the posses- 
sion of under-tenants, and the stable and 
_yard in that of A. The landlord accepted - 
asum of money as rent up to the day of 
the assignment, which was in the middle 
of a quarter. B took possession of the 
stable and yard only. The occupiers 
of the cottages having left them after 
the assigament, and before the expira- 
tion of the .term, the landlord re-let 
them. A paid no rent after the assign- 
ment, but the landlord received rent from 
the under-tenants. Before the expiration 
of the term the landlord advertised the 
whole of the premises to be let orsold." It 
was held under the cireumstances that there 
was a surrender by operation of law ofall 
the premises and the plaintiff was non- 
suited. Baron Alderson concluded his 
judgment thus: ‘Under all these cir- 
cumstances, the question is, whether the 
plaintiff did not accept another person 4s 
his tenant; and whether there was not, con- 
sequently,a surrender by operation of law, 
If the question had been left to the Jury, 
. they could hardly have entertained any 
doubt." The case, therefore, is not a case 
of suspension of rent for dispossession of a 
portion of the premis:s by the landlord. In 
the course of the argument, however, 
the Counsel for the landlord argued that 
« although, after an eviction from part, 
«he landlord cannot recover upon the 
(D (1834) 1 C. M. & R. 3l; 4 Tyr, 6127 3 L. J. Ex. 
282; 149 E. R. 980. l 
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-original contract, and the tenant by. giving 


up possession of the remainder is:entirely 
discharged, yet that, if the tenantafter the 
eviction continues in possession of. -Ahe 
residue, he may be liable upon azjwamtim 
meruit," and he cited the case of: Stokes v. 
Cooper (2) in support of his contention. 
Baron Parke observed: gl 
“That that decision was at variance with 
the older authorities. The distinetión was 
between an eviction by the landlord and an 
eviction by a stranger." On the basis of 
this observation by Baron Parke, this rule 
has been held to be established but, as will 
be found in a note at page 193 in Foa's 
" Landlord and Tenant,” (6th Ed.), where, 
citing the case of Reeve v, Bird (1) as well as 
Neale v. Mackenzie (3), the learned author 
observes:—“In neither of these cases, 
however, it was actually decided (in ac- 
cordance with Parke B.'s dictum and as it 


‘seems with principle) that no payment of 


compensation in lieu of rent could be- 
enforced if possession of the residue be 
retained. The law is also stated to the 
effect given in the textin 1 Wms. Saund, 
211 (Ed. 1871)." By reference to Wms. 
Saund it will be found that the learned 
editor deals with the previous cases includ- 
ing Neale v. Mackenzie (3) and the opinion 
of Dallas, C. J., in Stokes v. Cooper (2) ia cited 
as having laid down that even where there 
was an ‘eviction from a part of the demised 
premises by some act of the lessor, the 
tenant may be liable upon the quantum 
meruit if he continues in possession of the 
residue, 

-The next ease I propose to deal with ig 
the case of Neale v. Mackenzie (3). That 
was a case of trespass for breaking and 
entering the dwelling-house of the plaintiff, 
and seizing and distraining divers household 
furniture, etc., [see for the facts the report 
of the case in the Court of Exchequer 
Neale v. Mackenzie (4)]. There a lessee of 
100 acres of land accepted the lease and 
entered upon the land. Upon his entry he 
found 8 acres in the possession of a person 
entitled under a fixed lease*from the lesgor 
and that, person remained in, possession 
uhtil a half-year's rentebecame due,’and 
excluded the lessee from the enjoyment 
during that period, the lessee continuing 


(2) (1814) 3 Camp. 514n; 14 R. R. 829n, ie 

(3) (1836) 1 M. & W. 747; 2 Gale 174; 6 L. J. Ex, 263: 
150 E. R, 35 46 R. R. 478. : 
, (4) (1835) 2 O. M & R 81; 5 Tyr, 1106; 1 Gale 119: 4° 
i415 10 RON $^ 0. 994 
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in possession of the remainder. "The prior 
lease was fora term extending beyond the 
duration of the latter lease. It was held, 
on appeal, (reversing the. judgment ofthe 
Court of Exchequer) that the latter demise 
was wholly voidas to the 8 acres; and that 


therent wasaot apportionable, and the lessor . 


was not entitled to distraia for the whole 
rent,or any part of it. It was argued on 
behalf of the plaintiff (the tenant) “whether 
he (the landlord) has a right to distrain or 
not, depends on the question, whether the 
rent, under the circumstances disclosed in 
the pleadings, was apportionable or not?" 
Lord Denman, O. J., observed in his jadg- 
ment at page 763* “We are not aware of any 
case where an entire rent reserved has been 
held to be apportionable, in which the 
tenant has not been at some period subject 
to the entire rent by virtue of the dernise. 
Hare, the right of apportionment is not 
founded upon any eviction, or other matter 
‘occurring subsequently to the demise, but 
upon an original defect in the demise itself’ 
by which the entire rent was reserved.” His 
Lordship next dealt with the case in which 
apportionment was allowed. The observation 
that I desire to make on this case is that 
it was decided with reference to the right of 
the landlord to distrain under the English 
Law. The power of distress there is said to 
have heen derived from the ancient feudal 
law. This power became the means of great 
oppression in the hands of the barons and 
continual enastments were passed for a 
series of years for the protection of tenants. 
The right of distress is hemmedin witha 
number of conditions. One of the condi- 
tions of the right to distrain at Common 
Law is that there must be an actual demise 
at a fixed rent. See Woodfall, Landlord and 
T'enant,21st Edition, paged25 et seq, page 534. 
Foa, 6th Edition, page 533. In order to 
appreciate the decision in that case one 
must bear in mind the technicalities of the 
Common Law in England as regards the 
right of distraint, But even in that case 
Lord Denman did not Jay down any rule 
-that there can ba no apportionment of rent 
where the landlord dispossesses the ten- 
ant ofa portion wf the demised premises 
subsequent to the demise and the tenant 
continues in occupation of the rest. The 
last case which is often cited in'&upport of 
the rule is the case of Upton v. Townend (5). 

(5) (1855) 17 ©. B. 30: 101 R. R. 562; 25 TAN, O P. 44 
1 Jur. ın. 8 ) 1089: 139 E. R. 976 i 

*Page of (1836) 1 M. & W.—[#a.] 
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The facts of this case are very pecu- 
liar and I need not discuss them in detail. 
Eviction by the lessor may be an answer to 
the claim on the covenant but it seems that 


' the landlord is not absolutely debarred from 


elaiming upon the quantum meruit for tha 
remainder in possession of the tenant. I do 
not think that the cases cin be said to have 
laid down any generalrule as stated in some 
of the decided cases here. 

But whatever may be the law in Rag- 
land Ido not think that the technicalities 
ofthe English Common Law should be im- 
ported in this country, particularly in the 
mofussil irrespective of any consideration 
whether the application of such rule would 
meet theendsof justice. It is conceivable that 
cases may arise where suspension ofrent as 
a penalty may be properly imposed on the 
landlord, e.g, when & house is let and the 
landlord dispossesses the tenant from some 
of the rooms depriving the tenant of the 
enjoyment of the house. But to hold that 
in every case of dispossession of the tenant 
from a part there should be an entire sus- 
pension of rent so as to entitle the tenant 
to hold the remainder rent-free in per- 
petuity, where the lease is permanent and 
the landlord is unable to put the tenant into 
possession of the wholé for some reason or 
other seems to me hardly consistent with 
justice. We may apply any rule of English 
Law as & rule of equity, justice and good 
conscience with reference to the  cir- 
cumstances of a case, but such a rale 
must be applied with caution. In this 
country the Oourts are always open to 
the tenant to give redress in the case 
of a trespass by any person. If the tenant 
does not take any step but allows the 
trespass to continue it may be because 
he finds it. advantageous to himself. 1 do 
not see why heshould not pay rent for the 
land of which he remains in possession. 
In my judgment the Court should always 
endeavour to apportion the rent when- 
ever possible and be very careful in ap- 
plying the rule of suspension of rent 
which can only bé allowed in exceptional 
cases having regard to the circumstances 
of the case. i 


The rule of apportionment of rent bas 
been applied in several cases in this Court. 
See Dhunpat Singh .v. Mahomed Kazim 
Ispih4in (6) and Annada Prosad Mukho- 
padhya v. Mathura Lal Nag Mazum- 


(6) 24 C. 296; 12 Ind. Dec. (N. s.) 864, 
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dav (T) [This case was dissented from in 
Manindra Chandra Nandi v. Narendra 
Chandra Lahiri (8) relying upon Neale v. 
Mackenzie (3); which I have already dealt 
with]; Rai Charan Sar Mazumdar v. Ad. 
"ministrator.General of Bengal (9) aud 
Narendra Chandra Lahiry v. Manindra 
Chandra Nandi (10). : 
I should, however, state that the present 
“case falls within the observations of their 
Lordships of the Privy Council in the case 
of Katyayani Debi v. Udoy Kumar Das 
(ll). At page 166 (52 I. A.) their Lord- 
ships say: “The doctrine of suspension 
of paymentof rent; where the tenant. has 
not been putin possession of part of the 
subject leased, has been applied where 
the rent was & lump rent for the whole 
land leased treated as an indivisible sub- 
ject. Ithas no application to a case where 
the stipulated rent is so much peracre or 
bigha." |n the present case, the rent 
was stipulated at Re. 1 10 annas per bigha. 
So, according to this observation, the rule 
can have no application to the present 
case. But I venture to think that their 
Lordships did not lay down that where 
the rent is fixed in alump, there would 
be suspension of rent on the ground of 
dispossession of a part of the demised pre- 
mises by the landlord and there should not 
be any apportionment in any case. It was 
not necessary for their Lordships to ex- 
press either disapproval or approval of the 
application of the doctrine of suspension 
of rent in the casesin which it has been 
applied, but their Lordships only stated the 
circumstances in which it has been applied, 
In my opinion, the judgment and decree 
of the Subordinate Judge must be set 
aside ` 
' The next thing we have to consider is 
whether a decreé should be made in favour 
of the appellant here or the case sent 
back for further consideration. The only 
consideration necessary in this case is 
io find what is the actual area in the posses- 
sion of the tenant. The Kabuliyats men- 
tion 94 and odd bighas as being included 


(7) 2Ind, Cas. 123; 13 C. W. N. 702;9 0. L. J. 


BOO 

(8) 52 Ind. Cas. 13: 46 C. 956; 23 C. W. N. 585, 

(8) 2 Ind. Cas. 169; 36 C. 856; 9 O. L. J. 578; 180, 
W. N. 853. : 

(10) 67 Ind. Cas. 800; 49 C. 1019; 26 C. W. N, 826; A, 
T. R. 1922 Cal. 153. n, . 

(11) 88 Ind. Cas. 110; 52 I A. 160; 52 C 447; 30 C. 
W. N. 1; A. I. R. 1925 P, C. 97; 23 A. L.J. 751; L. R. G 
A. (P. C) 140 (P, QJ. 2 
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in the demised premises, If tha tenant 
has been dispossessed hy the landlord of 


“any land having less than 94 and odd big- 


hasin his possession, he is entitled to an 
abatementof that quantity of land at the 
rate of Re, 1-10 annas per bigha.. If it jg 
found that the tenant is in possession of 
the full area of 14 bighas and odd, then 
the landlord would be entitled to the rent 
which has been claimed at the rate of 
Re. 1-10 annas per bigha. There has been 
a local investigation in this case. But it 
is disputed before us by the learned 
Advocate for the defendant Tespondent that 
the Commissioner has not found definitely 
what is thearea of the land actually in pos- 
session of the defendant ag comprised with- 
inthe kabuliyats, Exs. B and B( 1). Thelearned 
Vakil forthe appellant informs us that 
according to the measurement of the Com- 
missioner ofthelands, as pointed out by 
the defendant as comprised within their 
kabuliyats theland in their possession is 
much in excess of 94 and odd bighas. - Ag 
the point is disputed and the evidence does 
not appear to have been dealt with by the 
Court below at the request of the learned 
Advocate for the defendant-respondent 
we send back “the case to the Court, 
below in order to come to a decision as to 
the actual area in the possession -of the 
case, however, the plaint- 
ifs could be entitled to a decree for any 
amount in this suit in excess of their 
claiu. The plaintiffs-appellants are entit]- 
ed to the costs of the appeal as well 
as the costs of the Courts below. The 
subsequent costs will depend upon the 
result. ' 
Whether or not the parties will be allow- 
ed to adduce additional evidence wil] be 
considered by the lower Appellate Court 
in the exercise of its discretion. But any 
order for adducing additional evidence by 
the defendant must depend upon his pre- 
vious payment of costs of all the Courts of 
Appeals hitherto incurred, : 


4 
A. N. A, Case Jemanded, 
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BOMBAY HIGH COURT. 
APPEAL From Orpsx No. 5L or 1920. 
Mareh 16, 1927. 

Present: —Mr, Justice Orump and 
Mr Justice Baker. 
ABAJI VITHAL PARANJPE AND OTH6RS— 
APPELLANTS 
versus 
NARHARI KESHAV DHARAP AND OTAERS 
— RESPONDENTS f 

Provincial Insolvency Act (V of 1920), s. S— Bombay 
Government Notification No. $58 of 1921—Insolvency 
jurisdiction.of Subordinate Judges of First Class, 
whether extends to whole district—‘Local limits of the 
jurisdiction of such. Courts', meaning of—Bombay 
Civil Courts Act (XIV of 1869), s. 26—Statutes— 
Interpretation—Argument from convenience. 

The words ‘local limits of the jurisdiction of such 
Oourts' in the Bombay Government Notification 
No. 358 of 1921 which invests insolvency jurisdiction 
on Subordinate Judges of the First Class, refer to 
the wider jurisdiction of: such Subordinate Judges 
under s. 25 of the Bombay Civil Courts Act and the 
notification, consequently, confers insolvency jurisdic- 
tion ona Subordinate Judge of the First Class in 
all cases arising within the district. [p 781, col. 1.] 

In cases of doubt recourse may be had to the 
argument from convenince, in interpreting a Statute. 


[ibid.] 

Appeal against an order of the Assist- 
ant Judge at Thana, in Appeal No. 300 
of 1923, reversing that of the First Class 
"Subordinate'J udge at Thana, in Miscellane- 
ous Application No. 26 of 1922, 


Mr. G. N; Thakor, (with him Mr. G. M. 


Joshi), for the Appellants. 
Mr. V. B. Virkar, for the Respondents, 


JUDGMENT. 

Crump, J.—The only question which 
‘arises for decision in this appeal is whe- 
ther the First Olass Subordinate Judge 
of Thana had jurisdiction to entertain 
the petition in insolvency. Theinsolvency in 
question,supposing it to be established, arose 
within the local limits of the jurisdiction of 
the Mahad Court and not within the local 
limits of theordinary jurisdiction of the 
First Class Subordinate Judge. As is well- 
known there is inthe Thana District, as 
in many gther ` Districts, a First Class 
Subardinate Judge who has, .a jurisdic- 
tion within a, certain local area inside that 
District, which is known as his ordinary 
jurisdiction. Within those local limits his 
pecaniary jurisdiction extends: to. all 
original suits and proceedings -of a, civil 
nature. In addition to that jurisdiction 
the First Class Subordinate Judge hasa 
special jurisdiction as it is termed, con- 


- ferred by s. 25 of the Bombay Civil 


` 
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Courts Act, That special jurisdiction is 
in respect of suits and proceedings of a 
the subject-matter 
exceeds five thousand rupees in amount 
or value as may arise within the local 
jurisdictions of the Courts in the district 
presided over by Subordinate Judges of 
the Second Class. The result of, that 
provision is that the Firat Claes Subordi- 
nate Judge exercises jurisdiction in the 
matters so defined within the limits of 
the whole district as fixed by notification 
under s. 3 of the same Act, Bearing this . 
in mind, the point which we have to 
consider here is, what meaning is to be 
attached to a notification of the Governor 
ir Council, Home Department, Notification 
No. 358 dated January 12, 1921, and more 
particularly what is the intention of the 
second paragraph of that notification. lt 
runs as follows:—-''The Governor in Council, 
in exercise of the said powers, is pleased 
to invest all Courts of Subordinate Judges 
of the First Class with jurisdiction under 
the said Act in all classes of cases arising 
within the loeal limits of the jurisdiction 
ofsuch Courts.” The Act is the Provincial 
Insolvency Act and the section’ is 8 3 of 
the same Act. And the words with which 
we are concerned, “local limits of the 
jurisdiction of such Courts,” are taken 
directly from s.3 ofsthe Provincial Ineol- 
vency Act. The provisoof the first clause 
of s.3 empowers the local Government to 
invest any Court subordinate to a District 
Court with jurisdiction in any class of 
cases, and the result of that investiture 
is expressed as follows:—“Any Court so 
invested shall within the local limits of 
its jurisdiction have concurrent jurisdic- 
tion with the District Court under this 
Act.” It was suggested before us that the 
First Class Subordinate Judge exercising 
the special jurisdiction which I have 
described is not a Court subordinate to the 
District Court. But that se1gument is at 
once met by a reference to s. zl of the 
Bombay Civil Courts Act, 1863. In the face 
ef that section it isclear that it is impos- 
sible to content that any of the Courts con- 
stituted under Part VI of this Actarenotsub- 
ordinate to the District Court. Bat the ques- 
tion still remains what are the local limits.of 
the jurisdiction of the First Class Sub- 
ordinate Judge forthe purposes of s. 3 of 
the Provincial Insolvency Act. It is pòs- 
sible to look at the matter in two ways, 
It may be said that the local limits are 


tr 
IE 
inet 
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the local:limits of the ordinary jurisdic- 


tion, or it may besaid that the local limitsare . 


those wider Jocallimits within whichthe First 
Class Subordinate Judge exercises special 
jurisdiction. Now, taking the section as it 
Stands, there. appears to be no reason for 
limiting the words ‘local limits of its juris- 
diction” to the former cass. Within the limits 
of the district the First Class Subordinate 
Judge has jurisdiction, though it is not 
& jurisdiction in all civil suits or pro- 
ceedings, but only in -tbose civil suits or 
proceedings wherein the subject-matter 
exceeds Rs. 5,000 in value. Still the jurisdic- 
tion is there, and taking the words “local 
limits of its jurisdiction” ,in their wider 
sense it,is clear the notification must be 
read as investing the Court of the First 
Class Subordinate Judge with insolvency 
jurisdiction in all cases arising within the 
district. That appears to me the reason- 
able view ofthis matter, and ifthe pre- 
sumed object of the Legislature is con- 
sidered I find that my view isstrengthen- 
ed. I take it that the object of the proviso 
to 8.3 (1) is to enable the local Govern- 
ment by conferring jurisdiction upon 
‘subordinate Courts to relieve the District 
Court of the work arising under the Pro- 
vincial Insolvency Act. And it seemsto 
me that in considering the section and 
the notification under it we should give 
effect to that presumed object rather than 
put upon the words of the section a 
narrower construction. And in cases of 
doubt, we are entitled to have recourse to 
the argument from convenience in inter- 
preting a Statute. From that point of 
view there can beno doubt that the con- 
struction which appeals’ to me is the more 
convenient. To illustrate the matter by 
the present case, it seems obviously in- 
convenient that the present petition which 
arises in the taluka of Mahad must of 
necessity be heard by the District Court 
whereas a precisely similar petition arising 
within the local limits of the ordinary 
jurisdiction of the First Class Subordinate 
Judge could be heard by the First Class 
Subordinate Judge Thera seems much 
to be sali' for adopting a construction 
which will ayoid that inconvenience. I 
think, therefore, the decision of the lower 
Appellate Court inthis matter is wrong 
aod mu«t be set aside, And the decision 
of the original Oourt is also wrong, and 


the application must be-entertained. We 


raust, therefore, set aside the decisions of 
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quantity of water to plaintiff's lends must b 
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the Courts below anddirect that the peti- 
tion be restored to the file of the. First 
Class Subordinate Judge and be'disposed 
of in accordance with law. The appellants 
must have their costs of this appeal. Costs 
in the lower Courts to be costs in the 
petition. . . 
Baker, J,—I agree. 


A, N. A, Appeal allowed. 


MADRAS HIGH COURT. 
SECOND Civiu APPEAL No. 490 or 1920. 
“August 27, 1925. 

Present :—Mr. Justice Ramesam 
and Mr. Justice Venkatasubba, Rao. 
Tur RAMESWARAM DEVASTHANAM 
REPRESENTED BY T«USTEE V. VENKATA- 
SUBBIER—PLAINTIFF— APPELLANT 

versus ` 

` Tue SECRETARY or STATE ror INDIA 

IN COUNCIL turnover Tug COLLECTOR 
oF TINNEVELLY AND oi HERS— 

. DsrsspAwTS RESPONDENTS. 

Zasements Act (Y of 1882), s. 7— Ripari "i 
whether lost by non-user—JI nlerference with, right » 
construction of anicut—Supply of water kept un- 
diminished by other methods—No infrirgement— Long 
recognition of right- Presumption of ‘legal origin— 
Implied grant or contract—Civil Procedure Code (Act 
V of 1908), s. 100— Second appeal— Finding of fact 
—Grounds for interference—Limitation Act (IX of 
1908), Sch. I, Art. 14, applicability of, to executive 
orders of Government Officers. 
` Riparian right is a natural right and is 
by non-user. Until some other person ayers 
right of easement to substantially diminish the 
water available to fhe riparian Owner the riparian 
right cannot be affected or lost. “[p. 782, col. 2.) 

-~ The plaintiff was „a riparian owner with right to 
take water for the irrigation of his lands from the 
river through a channel. The Government con- 
structed an anicut at a point higher up the river 
but at the same time made special arrangements for 
supplying water to the plaintiff's lands by construct- 
ing a channel and otherwise For nearly 40 years 
thereafter, the Government had been making various 
changes in ihe system of irrigation, which while 
safeguarding plaintiff's rights gave additional facili. 
ties : to lands-lower down those of the plaintiff. 
The Collector, however, later on issued-an order 
for regulation of water which had the effect of 
[ba rae rd oraa the plaintif of his water 
nasuit by the plaintiff for a declarati i 
right and injunction: d a 
Held, that the continuous supply of the necessary — 
vat e ref 
i a ve PEA a ee or contract sees 
o.an act of grace on the part of the Gov r 
#84, 00), 14. m 


s 
182 
aharani Rajroop Koer v. Abul Hossein (1) and 
Rembhai Dbk s Vallabbhai Jhaverbhai (2), fol- 
lowed. t . 
Where an Appellate Court makes out a new case 
not raised by ihe parties and- not warranted by. the 
pleadings or the evidence, records a finding based on 
no evidence, makes a mistake going to the root of 
the case, or, bases a finding on an inference drawn 
upon an incorrect construction of a document the 
High Court will interfere in second appeal. [p.793, 


d 1. ji : a : . 
ere 14 of the Limitation Act applies only to 
proceedings to which by law isgiven a particular 
effect. Jt must be an order of at least a quasi judicial 


character and not a mere executive order. [p. 794, col. 


1] "--— 

er of a Collector regulating the supply of 
ene A lands so as to injuriously affect the 
irrigation - thereof is not governed by Art. 14, Limita- 
tion Act, and no suit need be brought to set it aside 
within the period prescribed by the said Article. [ibid.] 


‘Second appeal against a decree of the 
District Court, Tinnevelly, in A. S. No. 
188 of 1917, preferred against that of the 


Court of the Subordinate J udge, 
Tuticorin, in O.8 No. 6 of 1913. 
Messrs. T. Rangachariar and V. N. Ven- 


; Varauachari, for the Appellant. 
kah Advocate-General, The Government 
Pleader, Messrs. S Varadachariar and A. 
.Swaminatha Iyer, for the Respondents. 


‘JUDGMENT. 


mesam I 
n of reading ‘my learned brother's 
‘judgment with which I substantially agree. 
I willonly su pplement it by some additional 


remarks of my own. 


è 


J.—I have had the oppor- - 


The suit was brought by the plaintiff . 


nging the order of Mr. Lionel David- 
ehe ned ale April, 1910, Ex D There i8 
no doubt that the plaintiff s village Sethu- 
kuvoithan is a riparian village as it abuts 
the Thambaraparni river. This was not 
' denied before us and iè conceded by the 
District Judge. Vide para. 2 of his judg- 
ment. The plaintiff's allegation was that 
he originally enjoyed his riparian rights 
by drawing off water through a sluice at 
' the spot A. The. District J udge discusses 
“the: existence of sluice A at page 6 of his 
judgment. At page 7 he refers it as the 
plaintiff 8 alleged channel from A, and in 
thé middle of page 6 he states: the next 
question fof consideration 18 whether the 
plaintiff has made out his claim, to have 
filled his own tank Sethukuvoithan tank 
from the river through the sluice A. 
ig;not clear to me. why the Distriet Judge 
has discussed the existence of sluice 
and the. plaintif’s right to take water 
through it, in para. B of the plaint it was 


It 


RAMESWARAM DEVASTHANAM Y. SRORETARY oF stare Fon INDIA, (104 i. 0. 1924] 


alleged that the lands of Sethukuvoithan 
were originally irrigated by means of a 
sluice on the bank of the 1iver marked A 
in the sketch plan produced herewith, a 
cross dam across the river being put up 
whenever necessary etc. This allegation 
in para. 5 of the plaint was not denied in 
the written statement of the Ist defendant. 
All that we have got is para. 13 of the 
written statement in which the lst defendant: 
does not admit any of the allegations in the 
plaint not expressly admitted herein ‘and 
the written statement of defendants Nos. 
2to 10 says that the allegation in the plaint 
that at one time Sethukuvoithan received 
its supply from the river ata point higher 
than the A sluice isnot true. This state- 
ment while denying that the point A was 
higher than the point where Athur village 
had its sluice alleged that the higher posi- 
tion was lost by the construction of thé 
Athur sluice at C. This, no doubt, is 
correct. The original Athur sluice B was 
lower than A. But the new sluice O was 


.higher than A Butall this far from deny- 


ing the existence of sluice A seems to 
amount to an admission of its existence, 
We must take it, therefore, that the plaint- 
iff as a riparian owner was drawing water 
through.the ‘sluice at A. It may be that 
his tank was in aruined condition between 
1833 to 1838 as the District Judge notes in 
para. 12 of his judgment. But even 
if the tank was in a ruined condition the 
channel wasnot. Between 1838 and 1851 
both the channel and tank were mention- 
ed. In 18.5 the tank was mentioned 
as rain-fedin Ex. H. In 1868 Ex. I men- 
iions an old tank. Idonot agree with the 
District Judge's construction of the word 
‘old’ as meaning ruined. But assuming 
‘that the village of Sethukuvoithan was 
not drawing water from the river in 1865 
and 1868 and all the wet ayacüt lands of 
228 acres single crop and 170 acres double 
crop got theirsupply of water by rain it 


‘does not follow that the village has lost 


its riparian rights. It must be remembered 
that riparian right is a natural right and 
is not lost by non-user. Not until some 
other person acquires a right of easement 
to substantially diminish the water avail- 
able. to the riparian owner caf the riparian 
right be affected or lost. Now, though the 
new sluice for Athur village was opened at 
the point Oand it is immaterial when thia 
new sluice was opened at the point there 
is absolutely no evidence in this case ta 
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show that the water drawn off by Athur 
village from the point O through the chan- 
nel CG was of such a quantity as to 
substantially diminish the flow of water 
down the river and as to injurionsly affect 
the riparian right of the plaintiff's village. 
In the absence of such evidénce though it 
is true as mentioned in para. 3 of the 
written statement of defendants Nos. 2 
to 10 that Sethukuvoithan practically sur- 
rendered its higher position, if any, by the 
construction of the sluice O, it cannot be 
said that the villageof Athur has acquired 
an easement so as to affect theriparian right 
of the plaintiff's village. This state of 
things continued up to 1872. This covers 
the first two stages of my learned brother's 
judgment. 

In 1872, the Government constructed the 
Srivaikuntam anicut higher up above the 
point O. The substantial question in this 
case is, What are the relative rights of the 


parties after the construction of this ani-. 


cut in 1872, and after the enjoyment by 
the parties of snch water supplies as they 
had during all the intervening years from 
1872, upto the date of the suit. This 
question isthe subject of issues Nos: 1, 5 
and 13. It may be that one or other of 
the parties has alleged a higher right than 
it possesses but. such extravagant claim 
does not prevent us, while rejecting the 
higher right claimed from defining the 
exact right to which we find he isentitl- 
ed, and grantingrelief on that basis. I 
have already observed above that upto 
1872, the plaintiff has not lost his riparian 
right. There was nothing to prevent him 
from repairing the sluice A and the 
channel which led the water from the sluice 
upto his tank and thus make his tank not 
only arain-fed tank but also a river-fed 
tank. When the Government was construct- 
ing an anicut in 1872, the Government 
had no right by the construction of such 
an anicut to substantially diminish the 
flow of water down the river so as to affect 
the riparian rights of riparian. owners fur- 
ther down including the plaintiff. (Vide 
s. 7 ofthe Easements Act and illustrations 
toit). If the Government actually construct- 
ed-an.anicut in 18/2, in such a way as 
to deprive the plaintiff ofhis usual supply 
of water for the lands of his village and 
.Buch a stage of things continued for 20 
years without protest or suit by the plaint- 
iff, the Goverament could havé acquired 
an easement agaigst the plaintif, But 
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what are the events that actually happened 
in thisease. Though the case has been 
argued for a number of days before us the 
constant complaint of the Government and 
Athur ryots in the argument before us 
throughout was that the plaintiffs village 
never suffered from the works construcied 
by the Government, but, it was Athur vil- 
lage that was constantly complaining of 
insufficient of water. It wasíor the sske 
of Athur and it is on the complaint of 
Athur ryots that Government had to modi- 
fy the scheme of their works repeatedly. 
In 1872, they had an aqueduct, in 1877, 
a drop was introduced in the aqueduct. 
In 1882, the aqueduct was dropped ənd 
a stone dam was constructed. In 1894, 
in the ibund shutters were placed end 
in 1910, the order which led to the 
suit was passed. All these changes were 
introduced at the instance of and for the 
benefit of Athur village because itis that 
village that suffered and not plaintiff's vil- 
lage. In fact, from 1872 up to 18 7, there 
was absolutely no complaint by the plaint- 
ifs village. Their situation was very cem- 
fortable ; they were getting what they 
wanted, for Government bad so construct- 
ed the works as to ensure the supply of the 
necessary quantity of water to which the 
plaintiff is entitled as a riparian owner, 
No doubt they diminished the supply of 
the water in the river by erecting an ani- 
cut, but what they cut off in one direction 
they gavein another. In 1872, they gave 
it by the aqueduct in the channel JK over 
the channel CG and so long as the plaint- 
iff .was getting the supply of water to 
which he was entitled, there was no scope 
for the acquisition of an easement. All 
the successive modifications from 1t77- to 
1910 were introduced because the situation 
was found a-little tco favourable .to the 
plaintiff and somewhat unfavourable to the 
Athur ryots. Under such circumstances, 
how can it be said that the Government 
acquired an easement to injuriously afect 
plaintiff's riparian rights., For the first 
time in 1897, we find a complaint of the 
villagers of Sethukuvoithan in Ex. K, and 
a second time by Ex. K 2 in 1803, On 
these occasions they got what they wanted, 
that is,a supply of water necessary for 
their ayacut was ensured,and it is imma- 
terial to consider whether the orders which . 
gave thereliefto the plaintiff were duly 
authorized, I agree with my learned bro- 
ther. that.Mr, Whitbred’s order cannot be 
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O refer toitand the latter states the num- 
ber and date. These documenta admit the 
exis'eace of the order and the admissions 
were made by Ist defendant's officers. 
It may be Mr. Whitbred's order cannot 
be said to bind Government, but we have 
got lx. M, the order of an officer higher 
than Mr. Whitbred, namely, Mr. Lutman, 
Executive Engineer, an order which tbe 
District Judge has overlooked. It may be 
that the order of Mr. Nilakanta Sastri an 
ofücér of equal rank as Mr. Whitbred 
was oral and not written, but the fact 
remains that, whether these orders were 
authorized or not, the level at the bund M 
was kept ata height of 3 feet'so as to 
ensure a supply of a good quantity of water 
to the plaintiff. (Vide deposition of D. W. 
No. 6 who says thatfrom 1901 to 1910 the 
shutters were kept closed). Thusfrom 1862 
up to 1910, the plaintiff ryots continually 


had the supply of water which they want-- 
“ed and except for brief periods in 1897 


and 1903 they had no occasion to complain. 
The. Government, therefore, had not 
acquired an easement to diminish the sup- 
ply of water to the plaintiff's village, and 
so long as their action is referable to pre- 
existing right in the plaintiff it seems to 
me to bean entire legal misconception to 
say that what the Government did was 
merely a matter of grace. The continuous 
supply of the necessary quantity of water 
to the plaintiff's village, from 1872 to 1910, 
must, if possible, be referred to a legal ori. 
gin, vide Maharani Rajroop Koer v Abul 
Hossein (1) and Rambhai Dabhai v. Vallao- 
bhai Jhaverbhai (2). Only where no legal 
origin is possible that can be regarded as 
an act of grace. In the present case all 
the admitted facts of the case show that 
there was a legal origin to which it can be 


' yeferred. 


‘Up to now Ihave discussed the case on 
the footing that we must recognize the 


' riparian rights of the plaintiff and we 


must seeif the Government by their works 
have acquired a right of easement against 
the plaintiff. Ife they acquired no such 
right of easement the plaintiff's rights re- 


‘main, Far from Government having di- 


minisbed the supply of water to the plaint- 


'iff8 village, we have seen that plaintiff was 


à) 6 0. 394, 7 1. A. 240; 7 C. L. R. 523; 4 Shome 
Li R.7; 4 Sar. P. C. J. 199; 3 Suth. P. C. J. 816; 4 Ind. 
Jur. 530; 3 Ind. Dec (N. 8.) 257 (P; O.). 

(2) 82 Ind. Ons. 65; 45 B, 1027; 23- Bom. L, R. 422, 
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actually getting an ample supply by means 
of works constructed by Government. 
This seems to have been the actual object 
of Government in the works they have 
constructed. Four years beiore the actual 
construction of the anicut the proposal 
was discussed in a number of official papers 
the chief of which is Ex. 5-0. If this 


“document made provision for the due pro- 


tection of thesupply of water to the plaint- 
iffa village, it amounts to a grant of cer- 
tain rights to the plaintiff through the 
Government water works. In one sense it 
was not a fresh grant, for it was only an 
arrangement for ensuring for the supply 
of water to which the plaintiff was entitled 
by reason of his riparian right and not a 
grant of an additional right It only 
changes the mode ofsupply; Ex. 5-0 in 
para. 10 says (At a distance of about half 
a mile, the branch channel crosses the 
Tambaraparni river channel, the latter 
being covered by an inverted syphon ; 
then passing under the Tiruchendur Road, 
at about 12 miles further on, it crosses by 
an aqueduct the old Athur river channel 
and falls in the Sethukovoykal tank. Sethu- 
kuvoyal is another name for the plaint- 
iffs village Sethukuvoithan and the tank 
referred to here is the plaintiff's tank, At 
the end of the same sub-paragraph it 
refers to “an ordinary sluice ofirrigation 
in the Sethukuvoyal tank bund.“ Now 
the Sethukuvoithan tank is prima facie 
a tank of the plaintiff and not of Athur 
villagers. Neither the Athur villagers nor 
the Government have any right to have 
their works through that tank. The works 
ibat were actually constructed are intelli- 
gible onlyon the footing that white Go- 
vernment end Athur villagers found it 
convenient to take & channel which was 
ultimately to supply, water to Athur village 
through the plaintiff's tank, it was also 
to the advantage of plaintiff that inciden- 
tally their tank should be filled and sup- 
ply water to the lands of their village. 
This is what Ex. 5 O says. That this was 


‘what was meant by 5-Cis clear from Ex. 


which in para. 14 says " with provision 
for supplying Sethukuvoithan tank, its 


‘due share of water could.be drawm off by 
‘the Athur channel.” 


Lower down it says: 
If the improvements proposed to channel 
and tanks be carried out,it will take all 
lowing 20 cubic feet per second (allowing 
for loss and supply of Sethukuvoithan 
tank etc), “The District Judge in the 
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courae of para. 12 at page 8 of his judg- 
ment says: “From 1855, when the Srivai- 
kuntam project was firs& mooted down to 
1ts completion in 1872, and afterwards until 
1882,.we have a series of documents and 
estimates prepared ‘in connection with 
it. But there is no reference at all to 
any provision of water as of right to 
Sethukuvoithan channel or tank.” In say- 
ing this he undoubtedly ignored Exs. 5-0 
and 49, 5-0 being in the nature ofa grant 
being a contemporaneous document which 
defined the policy of the Government. 
Having ignored these two when he found 
a further admission of plaintiff's right in 
Ex. 10, he explains it away by saying that 
that is due to apparent misunderstanding 
of the situation This document was a 
proceeding of the Madras Government and 
was. filed on the side of the defendants, 
was relied upon by the defendants and no 
suggestion was made before the Sub Judge 
that there was any misunderstanding in 
‘passing the proceedings. It amounts to 
‘an admission on the part of the Govern- 
ment to the correctness of its contents and 
until any misconception is alleged and prov- 
ed, it cannot .be explained away. The 
learned Judgesays that the document goes 
too far for the plaintiff's case and bears 
on ils face the apparent misunderstanding 
‘of the situation, Again towards the end 
of the paragraph he says :—“ I think it is 
to be aecounted for by the fact that Ex, 
X having been passedon a totally wrong 
view, the construction made under it was 


found entirely unworkable.” Earlier, he. 


says: “The idea now first appears that 
the Sethukuvoithan tank is entitled to 
water of its own right.” Undoubtedly it 
was because the Government has noright 
by the construction of an anicut of its 
own to deprive the riparian rights of lower 
riparian owners and-the only inference 
from the contents of Ex. 10 was that the 
Government were anxious to protect the 
rights of non-ryotwari villages like the 
plaintiffs villàge and itis because of that 
that we find the statements which we ac- 
tually find in Exs. 50, 9 and 10. It 
a unnecessary to discuss this matter fur- 
ther.. ,^ 

It is, no doubt, true that the plaintiff 
overstated his case when. he. said in para, 
6 of the plaint that-the channel OG was 
opened for the benefit of the plaintifi's 
village also. This allegation has not been 
Proved. It is also trup that the main ob- 
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ject of the Government Works was thé 
benefit of the Athur village and the ex- 
tension of its irrigation. A number of 
documents were referred to by the Govern- 
ment Pleader and the Advocate-General 
for the purpose of showing that whatever 
the Government did they did it for the : 
purpose of giving preference to Athur. 
These documents show that as between 
Athur and other Government villages the 
preference was intended to be in favour 
of Athur. But they do not show that any 
rights of villages other than Government 
villages were intended to be adversely and 
injuriously affected and when we find as 
a fact that plaintiff's village was not in- 
juriously affected upto 1910, we cannot at- 
tribute any intention to Government to 
The measure of the right to 
which the plaintiff is entitled is the ani- 
cut which they enjoyed throughout the 
last century, that is, 178 acres double crop 
and 221 acres single cropand he is not 
entitled to any relief more than what is . 
necessary for the irrigation of these lands, 
Subject to this the defendants—the Go- 
vernmentand Athur villagers—are entitl- 
ed to carry out such works as they like 
to extend the irrigation if they think 
proper provided they do not affect the 
right of the plaintiff as above indicated. 
As my learned brother observed, it is 
unnecessary to indicate the modein which 
Government should- ensure the supply of - 
water for the plaintiff's lands to the extent 
above mentioned. | 

There is only one matter on which I 
wish to make an observation. It is said 
that the judgment of the Distriot Judge 
amounts to a.finding of fact and we have 
no power to interfere. I am unable to 
see what the factis on which the finding 
was given. As Il have already observed, 
unless the defendants show that they ac- 
quired an easement, the plaintiff's riparian 
rights remained. There is no finding by 
the District Judge that the defendants ac- 
quired such a tight of easement. All that 
we have got in the case is that the de- 
fendants' work while diminishing the sup- 
ply of water in the river have given, by 
way of substitution, a due supply of water 
in another direction. The only point 
that arises in the case is, what is the 


- proper inference to mak; from such facts? 


That is a question of law and not one of 
fact, and the legal inference is that the 
-due supply from 1872 to 1910 was made 
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in.recognition of the legal rights of the 
plaintiff, and not out of grace. I agree 
with tke order proposed by my learned 
“brother. s 

: Venkatasubba Rao, J.—The plaint- 
iff is the Rameswaram Devasthanam and 
claims certain water rights in respect of 
the inam village mentioned in the plaint 
forming tbe  Sethukuvoithan Division in 
the Trichenpur taluk of ihe District of 
Tinnevelly. The lst defendant is the 
Secretary of State for India in Council 
and defendants Nos. 2 to 21 are the vyots 
of a ryotwari village known as Athur. ` As 


the right claimed by the plaintiff affects ` 


also the village of Athur, defendants Nos. 
2 to 21 have been made parties to the suit. 

The inam villages comprising Sethu- 
kuvoithan Division as well as'the ryotwa?i 
' village of Athür are on the bank of the 
river: Tembaraparni. The plaintiff's case 
may be.briefly set forth thus. He origin- 
ally enjoyed certain preferential rights in 
respect of the water of the river Tam- 
baraparni. The Government about the 
year 1872 constructed higher up the river 
an anicut known as Srivaikuniam Anicut 
-and though this construction would in the 
natural course cause him damage, the Go- 
vernment adopted measures which ade- 
‘quately safeguarded his rights. Subse- 
quently to the building of the anicut, the 
Government from time to time made 
changes in the machinery employed to 
carry the water, but the plaintiff's rights 
were not impaired snd were on the con- 
trary respected and recognized, This state 
of things continued till 1910 when Gov- 
eroment issued an order whereby certain 
alterations in physical arrangements were 


brought into existence, and this, it is sl-. 


leged, had the effect of destroying the 
rights so long and continuously enjoyed 
by the plaintifi- The legality of this order 
is challenged and -the suit has been 


brought in effect for getting: rid of this‘ 


order. 

The defendants deny the plaintiff's right 
to impeache the order in question. The 
.Bubordinate Judge has dismissed the 
plaintiffs suiteand the District Judge has 
confirmed ike -order of dismissal The 
plaintiff is the appellant in the second ap- 
peal*before us. l 

In this judgment, Sethukuvoithan will 
be referred to as S. 

To understand the facts of this cage 
‘Which. are somewhat complicated, tho ac- 


‘mingling of water was prevented. 
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-companying diagram will be found help- 
ful. There are six sketches in it and each 
sketch represents a stage. Ishall briefly 
set forth the facts in respect of each 
stage but I may add, to avoid confusion, 


_that the facts. fall into seven stages and 


that the seventh stage needs’ for its elu- 
.cidation no sketch and is, therefore, not re- 


-presented in the diagram. j 


.The first two stages relate to the period 
prior to the construction of the anicut, 
the otherstages to the period subsequent 
to it. : 

First stage.—Sethukuvoithan tank is in 
the village of that name and belongs to 
the plaintiff. Similarly, Athur tank irri- 
gates the rival village of Athur. i 

Both Stank and Athur tank received 
their supply of water direct from the 
Tambaraparni river. But the point A at 
which S tank got its supply was higher 
up in:the river than point B at which 
Athur tank got its supply. 

There is some dispute as to whether 
the sluice at A existed. Its existence is, 
however, admitted by the 2nd defendant 


-who is the most prominent ryot of Athur. 


See Ex. XVI, para 7. The Commissioner's 
report is also to the same effect, He refers 
to the sluice at A and says that it is still in 
good condition. i 
Second stage.—B was dropped and Athur 
tank got its supply at point C higher up 


than. point A, The change is that where- 


as previously. Athur tank was filled at a 
point lower then S tank it was now filled 
atapoint higher. O G for the first time 
came into existence. 

Third stage.—The Government construet- 
ed the anicul and there were changes in 
consequence, é ] : 

We have seen in the second ‘stage that 
point B was dropped. Here point A was 
likewise dropped. S tank got its supply 
no longer from the river but from the 
south main channel. JK took off from 
that channel and filled S tank, 

J K channel crossed C G^ channel some 
miles below the anicut by an aqueduct, 
The two channels were distinct and inde- 


-pendent in so far as their course was con- 


cerned. By means of theaqueduet, the 
S tank 
received by J K channel water sufficient 
to irrigate the entire 3000 acres (the land 
of the plaintiff as well as the defendants’ 
land) and the means by which the Athur 


ryots got their supply was through the - 


coc 
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vent provided iu the Weir or Calingula in 
the S tank. 
The division of water was thus effected, it 


will be seen, at the vent in S tank. The’ 


walis of the aqueduct were v’ 26" high. See 
Sketch A 3. 

The plaintiff relies upon the fact that 
although the building of the anicut would 
ordinarily be fan obstruction, the actual 
means that were employed seoured to him 
an und:minished quantity of water. He 
points out that before the water would 
escape through the vent, he drew off a 
sufficient quantity for his purpose through 


irrigation sluices which had been built ata. 


lower level than the vent, This contention 
is well founded. When the water in the 
tank was full there could ba no dispute. 
The question is as to low water, did the 
vent carry off the whole of it? The S tank 
belonged to the plaintiff was in his land 
and under his control, and ib is incon- 
ceivable that he allowed the low water to be 
so drawn off, 

The bed level of S tank is 10:50. See Com- 
missioner's evidence. D. W. No. 4 an Over- 
seer admits the existence of at least 4 
irrigation sluices in S tank, the level of the 
lowest being 977. The vent was, however, 
only at the bed level of the tank. (The 
Judge refers to this. The Commissioner's 
report ie also to the same effect). The result 
is, that even if the water is low some of it 
at least can be drawn off by the ryots of S. 

Fourth Stage (1877-83), In the previous 
stage the channel C G got its supply mainly 
from the south main channel through the 
vent in the S tank. 

inthis connection itis necessary to mention 
that the bed of the J K channel rises tillat a 
certain point, the bed of the level reaches 
the maximum of 2L:8, whereas there is a 
gradual bed fall so far thechannel OG is 
concerned. The lis of ths land is, therefore, 
unfavourable to the plaintiff and the mea- 
sures that were devised and to which I shall 
refer, were intended to overcome the diffi- 
culty arising from this fact 

We now reach astage when O was also 
dropped. 

The sluice at that point was destroyed by 
a great flood in 1877. The important 
ehangs was, that the wall of the aqueduct 
over O G on theleft side to a length of 
10' 4" was demolished but the height of 
that wall was retained at 1’ 10", 

The water was thus made to drop ai this 
. pint (E) from K into O G. 


187 


The plaintiff relies on the fact that a wall 
was maintained to the height of 1107 for 
showing that the flow into O G was impeded 
as till the water rose to that level it could not 
drop into CG. This is an advantage the 
plaintiff enjoyed during the times of Ion 
water. 

A further part of the arrangement was 
that across wall was constructed in thelower 
sideof the aqueduct with a vent 2xl1'/" at 
the floor level. This vent being at the floor 
level, coupled with the fact, that the side 
wall was retained at a height of 1/10” ade- 
quately protected the plaintiff's right. It is 
torough this vant that water passed through 
J K into S tank. As the vent was at the bed 
level it could carry low water. 

Incidentally L may mention that this 
arrangement also ensured that when there 
wasa full supply the Athur tank received 
considerably more than the S-tank, the prc« 
portion being about 5 to 1. 


Instage3, channel JK up to E pared 
about 196 cusces (cubic feet per second). 
When the wall of theaqueduoet was broken, 
that is when the division of the water was 
made at E (stage 4) about 158 eusces drop- 
pad into the old O G and 38 cusces were 
earried into S tank. 

The following passage from Ex. 1X shows 
that this change was made at tha instance 
of the ryots of Athur to give them greater. 
facilities. 

"The new Athur channel crosses the old 
source of supply from ahead on the river 
some miles below the anicut by an aque- 
duct, and in consequence of representa- 
tions made the undersigned authorised tha 
drop of the water over the side of the 
aqueduct into the old channel, and this- 
alteration increased the supply materially 
and is reported to have brought the land 
under cultivation last season." 


Fifth stage (1883-91). E was done away 
with and a differant device was adopted for 
distribution. A solid stone dam at M in’ 
front of O G and.a sluiceat Nin J K were 
brought into efistence. Water was still 
allowed to flow as bfore from § tank into 
O G througa the vent way already relerred 
t5. 

The changes are thusi described in para. 
32 of Ex. X. 

"B»sides wilening the new channel trom: 
the Athur haad siuie3 upto 7 miles 6 chains, 
the aquaduct will bs removed, a drop con- 
atrasted aada haal sluica (N) juat above 
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the drop for the channel leading to the S 
tank." 

What was in fact constructed was not a 
drop but asolid stone dam. With thisamend- 
ment, the passage given above correctly 
sets forth the alterations which usher in 
this stage. . f 

The plaintiff strongly relies upon the fact 
thata solid dam at M was put up. The 
height of M is in several’ documents refer- 
red to indifferently as 72 feet or 3 feet. 
The District Judge says that it is original- 
ly built at a height of 3 feet. 

But from Ex. l(plan) it would seem that 
‘the height of M is 2. 44 feet, : 





Orest level of M 21:98 
Bed level of channel .. 1954 
; Difference 2°44, 


Whatever the height was, the object of 
putting up M: was to obstruct the flow into 
O G till the water rose to that level. 

The endorsement of Ex. 1 shows that M 
was constructed before theend of the year 
1883-84. 

When originally built, M was a solid 
stone dam, butshortly after a hole was made 
in it 1'x 1$'. -The object of this hole was 

-to reduce the obstruction of the flow into 
CG. Butthe point to be remembered is 
that the obstruction was still retained al- 
though toa smaller extent. 

M. was constructed asI have said by the 
end of the year 1883-84, DK f 

Exhibit XXXVI shows that the vent in 
M came into existence before June, 1884.. 
. The hole in M was, therefore, made a few 
months aiter M was put up. f 

The principal fact to note in regard to 
this stage is, that the effect of the solid 
810ne dam was to maintain a certain depth 
of water ànd thus enable J K to effectively 
operate as a water-course. The physical 
obstacle resulting from the lie of the land 
wag thus overcome and the plaintiff obtain- 
ed low water by this contrivance. 

Sixth stage (1894-1910). The solid stone 
dam was replaced by a regulator and shut- 
iers were introduced. 

Thestone dam, at M (12! long) was re- 
placed by a regulator with two shutters 6 
feet each and 3 feet high, the sills of the 
shutters being flush with the bed of tke 
chanBel . . ; : 

Exhibit 22 (17th August, 1893) proceed- 
ings of the Madras Government, contain the 
reason for introducingthesystem of shutters 
jn the place of the old dam, this being the 


, observation occurs:—“It is 


- number and the date of it. 
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central feature of the change which marks 
stage 6. 

This order after stating that a eross dam 
was constructed “in order to raise the water 
for the supply of the S channel;" condemns 
the dam as a most objectionable method of 
regulation asit works prejudicially to the 
Athur channel. Then it continues “It 
should be removed anda regulator with two 
vents of 6 feet each with ‘their sills flush 
with the bed of the channel constructed 
and fitted with screw gearing shutters 3 
feet in height.” Later on the following 
prepostercus 
that for a small exteni of 500 acres at the 
bead of the channel the interests of the 
large extent of 14,000 acres lying lower 
down and more suitable for cultivation 
should be prejudiced.” This last passege 
probably furnishes the motive for the 
Government's action, 

If these shutters had been made to operate 
as intended, the plaintiff wonldhave been se- 
riously prejudiced, but simultaneously with 
the introduction of the shutters an order was 
passed by Mr. Whitbred, a Sub- Divisional 
Officer, that a depth of 2°50 should be 
maintained. Laterin 1901, another order 
was passed that a depth of 2°75 should be 

ept up. From the plaintiff's point of view 
the result of these orders was to render in- 
nocunons the regulators with its shutters.” 

There hasbeen a good deal of controversy 
asto whether Mr, Whitbred passed the 
order in question, but the documents to 
which we have been referred conclusively. 
Show that the order was made and there 
n be no possible doubt in regard to this 
act. ‘ 

It is needless to refer to the various 
documents that make mention of Mr. Whit- 
bred's order. It is referred to in Ex. P, 
dated 2nd March, 1901, a letter from the 
Channel Superintendent to the Sub.Divi. 
sionalOfficer,P. W. D. Again four years later 
Mr Lutman, Executive Engineer, writing to 
Mr. Bhaskara Iyer, Sub-Divisional Officer, 
not only refers to this order but gives the 
"Order of Mr. 
Whitbred, No. 1360, dated the 28th Sep- 
tember 1894," in this express manner this 
order is referred to (see Ex, O). í 

On the 21st April, 1905, Mr. Bhaskara 
lyer forwards to the Executive Engineeran 
enclosure to his letter of that date (Ex. O.1) 
Mr. Whitbred’s order and this again 
mentions the number and the date. Thus 


by one Officer of the Government to another 


4 
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the order of Mr. Whitbred was actually 
despatched. It is somewhat diffisult to 
follow the learned District Judge where he 
dismissed Mr. Whitbred's order as “my- 
ihical"- I am perfectly aware that I am 
dealing with the question ia second appeal. 
Where, however, a finding is not only utter- 
ly opposed to all the evidence but there is 
none in support of it, it is too late in the 
day tocontend that that finding isfinal. I 
shall return to this topic later. Suffice it to 
Say for the present, that not only Mr. Whit- 
bed's order but also other papers which 
may throw some light on this subject, the 
Government has failed to produce. . See 
Ex. P, P-1, P-2, L, 20, M, N, O, O-1, 20.A, 
O-2and P.3. It may be that the papers 
have been mislaid and after a diligent 
search they have not been found. It may 
be there is some satisfactory reason, but: no 
one has gone into the box on behalf of the 
Government to-explain how this order has 
disappeared. 
 lhave said that from 1901, the depth 
of water maintained was increased from 
2:50 to 2/75. That this was so maintained 
there is no question. Butthe learned Dis- 
trict Judge says :— j 
“It is sufficient to say that thers-is abso- 
lutely no proof that any officer. of higher 
rank than this Mr. Nilakanta Sastri ever 
authorised the holding up of275 feet of 
water.” 
' Here again 1 must observe that the Judge 


has somehow lost sight of Ex. M, dated . 


l7th December, 1903, which is an order of 
Mr. Lutman, Executive Engineer, an 
Officer of a higher rank than Mr, Nilakanta 
Bastri. It recognises that 275 was accord- 
ing to rules being till then maintained and 
authorises the observance in future of the 
same rule 

The point, however,'to be observed here 
is not, whether the orders were authorised, 
but whether as & matter of fact from 1894 to 
1910, the plaintiff, notwithstanding the 


introduction of the shutters continued to, 


enjoy the advantage which he had till then 
enjoyed, 

- The 2ad defendant as D. W. No. 6 says 
"from 1901 to 1910 the shutters were kept 
closed". e i 

There is a material difference between 


the system of shutters and the old system - 


which it replaced, namely that of a solid 
Stone dam. Whereas the latter is fixed and 
. eannot be interfered with, the former is 
liable to be manipulated according to the 


780 


whim or fancy of any subordinate official 
on the spot. This accounts for the occa- 
sional complaints from the ryots of S that 
the-rule in favour of maintaining a certain 
depth was now and again broken. ' s 
` I may probably just notice in this con- 
‘nection that on 23rd October, 1905, an order 
was made countermauding the keeping up 
of 275 depth of water. But this order, it 
is admitted, was never given effect to. 


. It is thus clear that even after the intro- 
duction of the shutters the plaintiff as a 
rule enjoyed benefit which he had been 
accustoméd to enjoy ever since the building 
'of the anicut. 

Before passing on to the next period I 
shall just advert to two minor errors into 
which the Judge had fallen. The first is 
that the Judge says that the plaintiff did 
not admit the existence of the vent in the 
Oalingulsin the tank S and in the judg-~ 
ment this point is much emphasized. The, 
plaintiff admitted the existence of the vent 
even before the trial began. See para. 7 of. 
Ex A-2. P. W. No. 11 also admitted this. 


The second mistake is that involved in. 
the assumption that the vent in theS tank 
was closed about 1882. Not only it is clear . 
from the evidence that it was not closed 
before 1902 but the fact is not disputed by 
the defendants. The passage in which 
this mistaken assumption is made is the fol- 
lowing:— : 

“In my opinion it was the closing of this 
vent in the S tank Calinguls....that led to 
the misunderstanding of the whole position 
later .on and to an idea that. S tank had 
rights ofits own under the channel. This 
confusion began in 1832 with the document 
Ex. X..." 

Seventh stage.—1 have said that the regu- 
lator which marks the commencement of 
thesixth stage consisted of two shutters, 
I have also said that till 1910* à certain 


‘depth of water was always máintained 


ranging between 2'50 and 2°75 the result 
of which was that the introduction of the 
shutters did not really affect tfe plaintiff's 
enjoyment of low water. On the ?8:h'April, 
1930, the Collector of Tinnévelly issued the 
order which contained the following direc- 


e phat when the depth of water above the 
sill of the Athur Regulator falls to a’ level 
of 26” oneof the present shutters shallbe 
completely closed and the other loweréd 
to a level of 6" above the sill go ag to 
AXE he 
E eig, 


E 
. wo 
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leave an open vent way of 3 square 
feet, " : 

This conferred an undoubted preference 
on Athur. One of the two shutters was 
to be raised bya half fcot. The length 
of each shutter being 6 feet, the escape 
would beover 3square feet (6 feet x4 foot). 
The devasihanam was thus deprived of the 
advantage which it had continuously en- 
joyed from 1872 when the anicut was con- 
- structed up tiJl 1910 when this order was 
promulgated. an unbroken period of 38 
years. The plaintiff after unsuccessfully 
petitioning the Government to revoke this 
order brought this action in January, 1913, 
in effect to have a declaration of his rights 
and to get the order of 1910 vacated, This 
brings me to the close of the seventh stage 
and I shall now makea few general ob- 
servations in regard to the entire case, - 

At the building of the anicut, what was 
the plaintiff's position and what is the 
reasonable inference from the conduct of 
the parties ? The plaintiff was a riparian 
owner, and as between himself and Athur, 
he had the upper riparian rights. Whether 
the plaintiff was at that time actually exer- 
cising that right or not, the right was still 
there, it was potential and capable- of be- 
ingenjoyed at any moment, It has not 
been shown that the diverting of the water 
at Ca higher point in the river had sucha 
result or extended over such length of time 
as to deprive the plaintiff of his undoubted 
riparian right, It was in these circumstan- 
ces that the anicutcame into existence. It, 
no doubt, would ordinarily constitute an 
interference with the plaintiff's rights. But 
as.his rights were expressly recognised 
andclearly safeguarded, no injury could 
flowto him from the construction and he 
naturally bad no grievance. Itisin pur- 


suance of 5-0, a preceeding o! the Madras. 


Government, that the anicut was construct- 
ed. In this there is a reference to the inam 
village and a proposal to strengthen the 
B tank and build an irrigation sluice in the 
‘bund of that tauk. So far, therefore, as 
the Government's declaration is concerned, 
it récognised the plaintiff's right and in 
the project th&t was carried out in puisu- 
ance of this declaration every act of the 
Government was consistent with this recog- 
nition. Next, before the breaking down of 
the wall of the aqueduct whieh marked 
commencement of the fourth stage, the 
Madras Government published Ex. 1X. 
Then again, the plaintiff's rights were 
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recognised, It contains a reference to "pro- 
vision for supplying S tank" and says “ its 
due share of water could be drawn off by 
the Athur channel (JK). " I have already 
shown that in the actual execution of the 
work, the devices that were adopted had the 
effect of safeguarding the plaintiff's 
right. 

Before the next change was made, the 
Government published Ex. 10. It recognis- 
ed again the plaintiff's right. According 
to it, the total area to be cultivated is 
2,981 acres and this includes as stated in 
that very document the land of the 
plaintiff. In para. 7 of Ex, 10 there 
is a reference to“ Throwing of a branch to 
Athur and S," which also shows that the 
plaintiff's right was recognised. In the 
the work, the 
methods that were devised had the effect, 
88 before, of protecting the plaintiff's 
rights. 

These are the three most important Ex - 
hibits and each of them was more or less 
contemporaneous with the work executed 
on each occasion. 


From Ex, 5-C the only reasonable in- 
ference isthat the Government recognised: 
the plaintiff's right to low water in regard 
to irrigation of hisland. Whether itis a 
grant or a contract that is to be implied, 
is of no consequence. The latter documents 
to which I have referred show that the 
Government continued to view the plaint- 
iffs position in the same light and raised 
no question regarding his rights which 
were respected and protected. Besides 
these three, there are other documents 
of minor importance which contain evi- 
dence of the Government's recognition of 
the plaintif's right and a reference to them 
as unnecessary. 


The learned District Judge has ignored 
some of the most valuable evidence, acted 
on assumptions which are wrong and I 
am unable, therefore, to accept his finding. 
The plaintiff has clearly made out a right 
to low water. 

That the plaintiffs right is seriously 
jeopardized admits of no doubt. The 
Commissioner says in his report: ° 

“When one of tha shutters was lifted by 
6 inches and the other shutter remained 
clesed little or no water passed or could 
pass into. Schannel" Moreover, the real 
question seems to be, is the plaintiff en- 
titled to low water or not; if he is, the 
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order of 1910, at any rate, in its present 
shape cannot stand. 

Then the questions remain, what is the 
measure of the plaintiffs right?) He asks 
in his plaint that it should be declared 
that he has aright to acommand of 2-9" 
of water as previously obtained. I do not 
think he has made out a claim to this 
definite quantity of water,. Temporary 
measures were from time to time adopted 
and one of such measures was to give 
him that depth of water. Since the build- 
ing of the stone dam, the extent of the 
right might more or less accurately be, 
described by saying that a head of 2°75 
was kept up, but before the stone dam, 
the right enjoyed by him was not by any 
means the exact equivalent of this. Through 
. all the changes only one fact emerges, 
. namely, that the plaintiff's right to low 
water was conceded, and in ‘determining 
the actual measures of that right we must 
turn to circumstances that existed at the 
building of the anicut, What is it that 
can reasonably be inferred from the cir- 
cumstances that then existed and the con- 
duct at that time of the parties? Exhibit 


H an extract from the inam register of . 


1865 shows that the plaintiff's. land under 
cultivation was acres 228'Ul on which a 
single crop was raised and 18238 on 
which a double crop was raised. Exhibit 
43 is also a useful document in this con- 
‘nection. It would be improper to assume 
that when the Government took possession 
.of the .plaintiff’s land and tank and carried 
out the project, they intended to affect 
the plaintiffs enjoyment of the Jand in 
the manner it was then being enjoyed. 
The plaintiff also would have been content 
.if his then mode of enjoyment was not 
affected. It is on this basis that the parties 
‘must be deemed to have looked at the 
‘question. lt would not be reasonable to 
suppose that the plaintiff would have taken 
less nor that the Government would have 
given more. The plaintiff's right must ac- 
cordingly be recognised to this extent. 
For the raising of the peshanam which 
inthe judgment is described as the second 
‘crop, the plaintiff probably does not nor- 
‘mally depend upon low water and the ques- 
tion would really assume importance only 


.in regard to the kar crop-(described as g 


'the first crop on the judgment) which 
"must depend in the usual course on low 
‘water. However this may be, the plaint- 
am has acquired a right to irrigate by 
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crop land and 172338 acres of double crop 
land. He must have a supply adequate for 
this purpose and his right must bə dec- 
lared accordingly. > - : ; 
.That the plaintiff has probably asked 
too much is no reason for altogether deny- 
ing him relief In the very nature-of things, . 
a claim of this kind cannot be formulat- 
ed with great preciseness. This is another 
prayer in the plaint to the effect thatthe 
defendant-should be directed to remove 
the drop at Q and to close the diversions 
at P, Q and R. So far as the diversions 
referred, to are concerned, Mr. Rangachari 
the learned Vakil for the plaintiff, has 
not pressed this part of the case nor has 
he pressed the case so far as W, X, Y and 
Z are concerned, and in regard to the 
drop at Q there is similarly no difficulty. 
In Ex. FF, a report made by an officer 
of the Government this drop is described 
as the “real offender" (see also Ex. XXVIII). 
and in the written etatement of the Govern-- 
ment they say they are prepared to lower 
the level ofthe drop. The learned Govern- 
ment Pleader has also stated to us that 
the Government is ‘willing to remove it 
so far as it constitutes an obstruction to 
the -plaintiff. I have no doubt that the 
drop at Q ‘must be directed to be, alto- 
gether removed. 
The case may be 
lows:i— ` : 
1. The plaintiff was admittedly a ri- 
parian owner. He had an undoubted right 
to take water from the river Tambaraparni 
for the irrigation of his lands. . The anicut 
constructed is a physical obstruction placed 
in the river drawing off the water’ at 
a higher point and it is an interfer- 
ence with the riparian right o£ the plaint- 
if. His right wasin any-event potential 
even should it be held thatit had not been 
proved that he actually exercised that 
right. I have, however, already shown that, 
the claim made by the plaintiff that by 
means of the sluice at A he enjoyed the. 
water ofthe river for the irgigation-of his 
lands long prior to the construction ofthe 
anicut, is not unfounded., I have already 
shown that the diverting of the water 
at © has not been sufficient in law to 
ive Athur a right of easement toeinter; 
fere with thé riparian right of S. |“; ^ 
“9 As between villages S and, Athur | 
the proprietor of the former was the upper 
riparian owner. This being so, the act of the 


A 


summed up as fol- 


is 
“ $ 


uod 
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Government inbüilding the anicut and 


diverting the water at a point higher than ` 


. the S tank for the benefit of Athur amount- 


ed to an interference with the plaintiff's 
right. 


3. The Government, therefore, must in 


any event be assumed to have believed 


that the plaintiff had a bona fide claim, 
and in the light of this fact their declara- 
tions and conduct must be examined. . 

4. In Ex. V-c a proceeding of the 
Madras Government, there is an- undoubt- 
ed recognition of the plaintii's right. 
This.proceeding is in the nature of a con- 
temporaneous declaration and after pub- 
lishing it, the Government entered on the 
plaintiff's land, constructed the channel JK 
over thelength of a mile of it, took possession 
ofthe tank, brought water intoit and made 


certain physical arrangements and altera- 


tions in respect of it. Why should a Wrong- 
ful act, such as trespass, be imputed to the 
Government when a different explanation 
of their conduct is on the facts more reason- 
able? Either of the following two infer- 
ences would in the circumstances be natural 
and proper. First, that the Government 
eutered on the plaintiff's property with his 
express ‘or implied consent and he gave the 
consent because he derived an advantage, 


Secondly, that if the act of the Government: 


was initially an invasion of the plaintiff's 
rights, he acquiesced in it because to com- 
pensate him for his loss, certain benefits 
were conferred on him. Hither hypothesis 
will make the conduct of the Government 
Jawful. 

5. In the first document which bears on 
the question, Ex. V-c there is thus an ex- 
press reference to and recognition of the 
plaintiff's rights. On, every subse- 
quent occasion when there was 8 proposal 
to effect a change in the machinery, the 
proposed scheme was made the subject 
of a careful discussion and a proceeding 
was issued. In every such document plaint- 
iff8 right is mentioned and recognised. 
Exhibit IX and Ex. X areipstances of this. 

6. Asregasds the measure of the right, 
it is clear that the village S had a certain 
preference so fareas how water was concern- 
ed. When in 1872 the channel JK crossed 
the channel O G by an aqueduct and carried 


watereinto the S tank which was, be it - 


noted, in the plaintif's land and under his 
control, there is no warrant for assuming 
ihat the vent, constructed in the tank, 
operated so as.to deprive the plaintiff of 
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all low water in dry season. Next, when in 
1877 the water was firstdivided at E mea- 
sures were adopted to givesome preference 
to the plaintiff in respect of low water. 


' When in 1883 again a stone dam was built 


at M and asluice at N, the same result 
was achieved though the medium employed 
was different. And lastly, when in 1834, the 
shutters were introduced which, if operat- 
ed, would have destroyed the plaintiff's 
right, steps were simultaneously taken with 
a view not to disturb the existing state of 
things and the plaintiffs were thus left in 
enjoyment of their right, till in 1910 the 
order now challenged was made. The pre- 
ferential right of the plaintiff to some 
measure of low water was uniformly and 


. consistently recognised and though the 


Government reserved to itself the right to 
alter the machinery.that right was not exer- - 
cised asto materially injure the plaintiff, 
I have already ‘fully dealt with the ques- 
tion, what is the measure of the right ac- 
quired by the plaintiff and I need not refer 
to this again in this place. 

T. The changes made from time to time 
may in one sense be described as experi- 
ments on the part of the Government but 
the object of these experiments was not to 
injure the plaintiff but to devise measures 
which, while safeguarding: the plaintiff's 
righte, would give additional facilities to 
the ryots in whom the Government was 
more directly interested —the ryots of Athur 
and other ryotwari villages. 

8. Ihave already shown that the manner 
in which this preference came into existence 
indieates a legal origin, The long enjoy- 
ment of this preference strengthens this 
conclusion. In the circumstances, a legal 
origin must be presumed, be it à grant or 
a contract. j 

[Maharani Rajroop Koer v. Abul Hossein 
(1) and Rambhai Dabhai v. Vallabbhai 
Jhaverbhai (2) ] 

This likewise excludes the theory of 
“grace” which the District Judge has called 
in aid to account for the unbroken and 
uniform enjoyment of the plaintiff. | 

The learned Government Pleader has 
contended thatthe objection- taken by the 
appellant isto a finding of fact end that 
in second appealits soundness cannot be 
questioned. In my opinion, the grounds 
mentioned in s. 100, Civil Procedure Code, 
exist. The correctness of the conclusion is, 
thereforé, a question open to second appeal, 
The learned District Judge while conceding 
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that the order of the Government Ex. X 
supports the plaintiff's case says at least in 
three places in his judgment that it was 
based upon a misconception. 
words:—- ‘i 

. “But the idea now first appears that the 
S tank is entitled to water of its own right: 
The document as I said...bears on its face 
the apparent misunderstanding of the 
situation.” : 

Where the District Judge got this from, 
it is impossible to say. ‘Ihe document was 
filed and relied on by the defendants. It 
was not a part of their case that the 
order was the result of any mistake. The 
District Judge seems to have made a new 
case not raised by the parties and not 
warranted by the pleadings or the evidence. 
This is a substantial error or defect in pro- 
cedure within the meaning of s. 100, cl. (c) 
justifying interference by the High Court 
in second appeal. Shivabasava v. Sangappa 
(3). The District Judge has made a mis- 
take going tothe root of the matter and 
it vitiates his judgment. 

There is another ground for interference. 


The learned District Judge says that if. 


the Government allowed the plaintiff water, 
it was asa matter of grace. This conclu- 
gion is notsupported by any evidence. The 
contention before us for the defence has 
“been, that at no time was low water allowed 
to the plaintiff and it has not:been suggested 
that if it is found that low water was 
allowed, that was done only as a matter of 
grace, The real question is, was low water 
allowed? Ifit is found that it was allow- 
ed, in the absence of evidence to the con- 
trary, the plaintiffs long enjoyment must 
be referred to a grant ora contract. If a 
finding is based on no evidence, it cannot 
be treated as a finding.on a question of fact 
` which is final. 

 Hemanta Kumari Debi v. Brojendro 
Kishore Roy Chowdhry (4), Anangumanjari 
Chowdhrani v. Tripura Sundri Chowdhrani 
(5), Shivabasava v.. Sangappa (3) and 
Damusa v. Abdul Samad (6). 

There is yet another ground for not treat- 


(3) 31 I. A. 154; 29 B 1; 80. W.N. 865; 6Bom L. 
R. 170;.1 A, L. J. 637; 8 Sar. P. O. J. 720 (P. O.). 

(4) 17 L Å. 65 at p 69; 17 C. 875; 5 Sar. P. C. J. 542; 
8 Ind. Dee. (x. s ) 1128 (P. C.). i 

(5: 14 I. A. 101 at p. 110; 1t. O. 710; 11 Ind. Jur. 350; 
5 Bar. P. O J. 45; 7 Ind. Dee (s. s.) 490 (P.O). 

(8) 51 Ind. Cas. 177; 46 I. A. 140; 17 A. L. J.-700; 15 
N.L.R.97; 37 M.L J. 36; (1919) M. W. N. 505: 21 
Bom. L. R. 920; 19 L. W. 310; 21 Q. W. N. 81; 47 C. 
107 (P. 0). -> . 


To quote his : 
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ing the.finding of the learned District 
Judge as final. I have said thathe has refus- 
ed to rely upon Ex. X which contains a re- 
cognition of plaintiff's right, on the ground 
that it is based upon a misapprehension, 
In another passage of his judgment he says 
that there was no recognition of the plaint- - 
ifs right until Ex. X was published. I. 
have already referred to the various Ex- 
hibits notably Exs. 5.c and JX where we 
find that the plaintiff's right was most dis- 
tinctly recognised. Itseems to me that the 
learned Judge has not appreciated the 
importance of the recitals contained in the 
documents. These facts also deprive the 
finding of the District Judge of its character 


. of finality, Ifa finding is based on an in- 


ference drawn upon an incorrect construc- 
tion of adocument, the Judicial Committee 
has held that the question is one of lawand 
the High Court is not precluded from con- 
sidering it in second appeal. [Fateh Chand 
v. Kishen Kunwar (7)] The case is here 
worse as the bearing of important docu- 
ments has been quite overlooked. 

Exhibit 5-c may be said more or less to 
constitute the very foundation of rights. 

Exhibits IK and X, recognising as they 
do antecedent rights, stand on a somewhat 
lower footing, but are nevertheless docu-' 
ments of great importance. Midnapur 
Zemindary Co. Ltd. v. Uma Charan Mandal 
(8) relied on by the defendants cannot, 
therefore, be of any helpto them. 

Lastly remains the question of law, whe- 
ther the suit is barred by limitation. The 
District Judge has held that it is. No 
argument was, advanced. on behalf of the 
defendants to support this view and in my 
opinion rightly. The learned Judge has 
held that the plaintiff was bound to have 
the order of 1910 set aside and that the 
guit which was brought beyond the period 
of one year from the date of that order is 
barred by limitation. In this he is clearly 
wrong. In Shivaji Yesji Chawan v. Collec- 
tor of Ratnagiri (9) the plaintiff was. de- 
prived of his land by the CoNector and it 
was given to the defendants and in holding 

(T) 16 Ind. Cas. 67; 39 I A.247 at p. 256; 34 A. 579; 
16 C. W.N 1033: 23M. L. J. 330: 12 M. L. T.413; 
(1912) M. W. N. 1085; 10 A. L. J. 335; 14 Borg. L. R;- 
1090; 17 C L,J 1(P. 0). 

(8) 74 Ind. Cas. 482; 45 M. L. J 663; 21 A. L. J. 723; 
A. l. R. 1923 P. C. 187; 4 P. L. T. 627: 33 M. L. T. 291; 
(1923) M. W. N. 832; 25 Bom. L. R. 1287; 40 C. L. J. 16 


29 C. W. N. 131 (P. 0.. 
(9) 11B. 429; 6 Ind. Deo. (N. s) 281. 
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that Art, 14 did not apply West, J., points 
out that every dispossession by a person 
in authority is effected by means of an 
order and if the view that Art. 14 applies 
is correct, there can virtually be no suit for 
` dispossession by a public functionary only 
a suit to setaside his order or his act. This 
: observation shows that Art. 14 cannot 
apply to all. orders and as the same learned 
Judge says it cau apply only to orders and 
proceedings to which by law is given a 
particular effect, An order to come under 


‘Art. 14 must be an order of at least a quasi- ` 


judicial character and not a mere execu- 
tive order, See Narendra Lal Khan v. Jogi 
- Hari (10). The order in question does not 
satisfy these tests, nor is it by law an order 
‘which needs to be set aside. Article 14, 
therefore, does not apply to the case. There 
thus exists no impediment to bringing a 
suit within the ordinary period of limita- 
tion and I hold, therefore, that the suit is 
not barred. . . a : 
-In the result, the plaintiff will have a 
declaration that he is'entitled to low water 
to the extent adequate to irrigate 22801 
‘acres of single crop land and 172°38 of 
double crop land, provided that at least this 
‘quantity of water is available in the channel 
JK. The Government will adopt such 
measures and make such alterations as to 
‘ensure to the plaintiff the supply of water 


above mentioned. To indicate the . exact ` 


nature of these changes or methods, is, in 
my opinion, not proper, nor indeed is it 
possible. The judgment of the lo «er Court 
will be modified aecordingly.and the plaint- 
iff will have a decree in the terms mention- 
ed above. There will be also a direction 
that the Government will remove the drop 
at Q. As each party kas partially succeed- 
ed, each party will bear its 'own- costs 
throughout. * . pou Apa 

VN. Y. Haee 

Appeal allowed. 


A N. A. i 
(10) 32 O. 1107 at p. 1123; 2 C. L. J. 107... 
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Sion Act (X of 1865), ss. 100, 2060— Suit to enforeé 
mortgage against heirs of  morigagor—Letters of 
Administration not taken out —Maintainability of sut 
—Suit to ‘establish right to any part of the property’, 
meaning of—‘Hzxecutor de son tort’—-Suit by, creditor 
against executor de son tort before-granting of Letters 
of Administration, whether maintainable—Parties — 
Same person cannot -be both plaintiff and defend- 
ant. ` : 

A suit to enforce a mortgage against the estaté of 
the mortgagor in the hands of his heirs, is not a guit 
to establish any right to any part of the property of 
the deceased mortgagor, within the meaning of 
s. 190 of the Succession Act of 1805  (corres- 
ponding tos. 212 of the Act of 1925), but isonly& 
guit to enforce a liability of the estate, and is, there- 
fore, not barred by reason ofthe fact that Letters of 
Administration to the estate were not obtained. [p. 
195, col. 1; p: 788, col. 1.] 

Section 212 of the Succession Act of 1925, 
does not bar a suit by acreditor of ths estate of a 
deceased person against persons who have inter- 
meddled with the estate of the deceased in a manner 
that would make them executors de son tort. p. 795, 
col 2; p. 796, col. 1] ~ 

A person cannot be a plaintiff and a defendant at 
the same time. [p. 798, col. 2 ] s 


First appeal from the decision of the First 
Class Subordinate Judge at Dhulia, in Suit 
No. 327 of 1921, : 


Mr. W. B. Pradhan, for the Appellants, < 
Mr.P. B. Shingne, for the Respondents, . 


JUDGMENT. 
. Fawcett, J.—This is an appeal from a 
decision of the First Class Subordinate 
Judge, Dhulia, passing a preliminary 
mortgage decree in favour of the plaintifis 
for the payment of the mortgage money 
within six months, and directing that in 
default a final decree might be applied for 
for the recovery of the decretal amount by 


the sale of the mortgaged property, 


The mortgage-deed was passed by ore 
Karsetji, who had died before the suit was 
brought, and the mortgagees sued his 
widow, his six sonsand thiee daughters 
as his heirs. Only the defendants Ncs. 3. 
and 10, that is to say, one of the sons and 
one of the daughters, appeared through a 
Pleader. The case was heerl against the 
others ex parte. The 3rd defendant ad- 
mitted the suit bond, but contended that 
it had.been executed by his fatker through 
undue influence, and was, therefore, void. 
He also pleaded that the mortgage-debt 
had been satisfied by virtue of 4 set-off of 
certain ginning charges said to be due from 


-the plaintifis in respect of cotton that had 


been ginned_ in the defendants’ factory. 
The luth defendant denied knowledge of 


‘the suit debt, but prayed for’ instalments, 


in case it was proved, There was alsoan ° 
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were entitled to the interest claimed. The 
Subordinate Judge held the mortgage-bond 
was proved to have been executed by the 
deceased Karsetji;- that defendant No. 3 
had failed to establish that it. was void on 


the ground of undue influence; and that the 


alleged satisfaction:was not proved, and, in 
any case, would bsan unaszertained sum, 
which could not be allowed as a set-off 
in law. : i : 
In this appealthe main point taken is 
onethat was not urged in thetrial Court,viz., 
that the lower Court had no, jurisdiction 
to pass the decree it did in view of the 
provisions of s. 190 of Act X of 1805, 
which has now been superseded by 
8: 212 of the Indian Succession Act, 
1923. This section says: “No right to 
any part of the property’ of'à person who 
has died intestate can be established in any 
Court of Justice, unless Letters of Adminis- 
` tration have first been granted by a Court of 
. competent jurisdiction.” [bis urged that no 

Letters of Administration have in fact been 
taken’ out in regard to the estate of the 
deceased mortgagor, although if one of 
those primarily entitled to take out these 
letters. did not do so,it was open to a 
creditor like the plaintiffs to take them out, 
and that thisis a suit to establish a right to 
sell part of the deceased's property under 
a mortgage;.sothat the suitis barred by 
_the provisions of this section. I must 


remark that this seems to me rather a” 


mean plea for the appellants to raise, 
because if anybody should have taken out 
` Letters of Administration in regard to the 
estate of the deceased Karsetji, it was one 
of the defendants whose primary duty it was 


to doso, ani they are virtually seeking to, 


` get a benefit from their omission to perform 
a duty, which on the face of it; would lead 
to an inequitable result. No doubt it cannot 
be said that an omission to take out Letters 
of Administration is an aetual wrong,sothat 
the maxim "no man can take advantage of 
his own wrong” would apply. But it 
certainly is a case where the objection 
raised must be characterised as uriconscion- 
“able and technical, ^ ? 
` «The *question, however, has to be 
considered on. its merits and, no doubt, there 
is some authority that the learned. Pleader 


for the appellants was able to adduce in’ 
I will, consider - 


support of.his contention. 
thatauthority later. I think the best thing 
.is, fifat of all to consider the answer that 
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is made on behalf of the respondents: 
Apart from the question whether s.190of 
the former Act, and &. 212 of thé present 
Indian Succession Act is applicable to a case 
of the present kind, Mr. Shingne for the 
respondents’ contended that the defendant 
had intermeddled with the estate of the. 
deceased so as to make them, in any case, 
liable in asuit by creditors like the plaintiffs. 
He relied in support of this mainly upon 
the provisions of s. 301 of the present Indian 
Succession Act, corresponding tos. 266 of 
the Act of 1865. Itis there provided that, 
when a person has so acted as to become an 
executor of his own wrong, he is answerable 
tothe rightful executor or administrator, 
or to any ereditor-orlegatee of the deceased, 


. to the extent ofthe assets which may have. 


come to his hands after deducting payments 
made to tbe rightful executor or administra- 
tor and payments made in due course of 
administration. This also follows the. 
corresponding English Lawon the subject, 
The question how a person becomes an 


‘executor of his own wrong is dealt with in 


s. 303, which says: “A person who inter- ` 
meddles with the estate of the deceased, or 
does any other act which belongs to the 
office of executor, while there is no rightful 
executor or administrator in existence, 
thereby makes himselfan exeeutor ofhig 
own wrong." In English Law very little 
is-required to establish that a person is 
an executor of his own wrong, or de son tort 
as it is more generally expressed, and this ig 
dealt with for instance in Williams on Exe- 
cutors, 11th Edition, Vol. T, at page 177. In 
the present case there can be no doubt that 
the defendants have been dealing with.the 
estate of the deceased ina manner that 
would make them executors de son tort; 
or, at any rate, if there was any serious-dis- 
pute on this point the case would haveto be 
remanded for the decision of an issue on the 
point. Assuming that the defendants have 
intermeddled—as there .is the strongest 
presumption that they have done-«then 
clearly the plaintiffs are entitled-to .the 
benefit. of the: provisions bee. 304, and‘the 
defendants would, -in any, case, be liable to 
the ‘extent of the assets which have tome 
into their hands, after deducting the pay- 
ments (if any) mentioned in that section. 
This section must bereadasa proviso to 
s. 212, ifit covers the present suit..:Phat 
wil -be in accordance with the, ordinary 
principle that. parts of an Aet must-be read 
together, so as to reconcile them. as far ag 


Yag 
possible. Ås further duthority for this view 
I m y refer to the case of f*ramji Dorabji 
Ghaswala v. Adarji Dorabji Ghaswala (1) 
which dealtwithasomewhatsimilar question, 
In that case two Parsi brothers had assum- 
ed the management of the estáte of their 
father without taking out' administra- 
tion, and each had received moneys on 
account of it. One of them brought a 
suit against his brother and the other 
members of the family to recover out 
of the estate a certaiüi sum of money he 
had advanced to his father, and it was held 
that the estate being unrepresented, the 
suit could not be maintained under s. 190 
of the Act of 1865. But that decision was 
based on peculiar circumstances that do 
not exist in the present case, viz., that both 
the brothers had intermeddled with the 
estate and that it would beimpossiblé in 
the circumstancesto say to what extent one 
of them wasa creditor of the estate without 
proper accounts being made asin an ad- 
ministration suit. Otherwise it is clear 
from the remarks at the bottom of page 340* 
thats. 266 of the Indian Succession Act -of 
1865 would have beenallowed to be pleaded, 
Their Lordships say: -- 

"Now there can be no doubt that a cre- 


ditor may sue an executor de son tort for, 


the recovery of his claim; and assuming 
that the plaintiff was a creditor as he alleged 
in his plaint, and that Framji had inter- 
meddled with his father's estate and had 
assumed, the management of it, we held 
that we could not, at that stage, without 
going into the evidence, dismiss the claim, 
which prima facie was sustainable against 
defendant No. 1 to the extent of the assets 
which might have come into his hands." 
Obviously, the Court woüld have held 
that, apart from he special circumstances, 
8, 190 of the Act of 1865 would not prevent 
the provision[of s. 266 being availed of. 
Therefore, in my opinion, the contention of 
Mr. Shingne in regard to this particular 
quastion of intermeddling is correct, and 
B. 212 of the present Act would not in itself 
be a bar to the suit, if the case is covered 
by s. 301. : » t 
. Iam, however, prepared to go further 
than that, and after consideration ofthe 
arguments that have been addressed to- us, 
1 feel no doubt whatever that the present 
guit cannot properly be said to be a suit of 
the kind contemplated in s. 212, There ig 


_ (1) 18 B. 337, 9 Ind. Dee. (N. s.) 733. 
*Page of 18 B.—[Ed.] Eon 
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nó reported authority in this Court for 
saying that this section covers a mortgage 
suit for sale, where the mortgagor was dead 
at the commencement of the suit. The’ deci- 
sion in Tuljaram v, Bamanji Kharsedji 
(2) is not quite in point, because there the 
sale of land had been made by the intes- 
tate's brother, But that decision at any 
rate shows that s. 190 of the old Act, and 
the corresponding s. 212, is not to be used 
withotit some reasonable limitation, There 
are, on thé other hand, some decisions 
which can be cited in favour of the appel- 
lants and in particular that of Sukh Nandan 
v. Rennick (3) may be said to be most favour- 
able to his contention. In that case the 
plaintiff had sued some of the heirs of a 
person governed by, theIndian Succession 
Aot, 1865, who died intestate, for a debt due 
to him by the decedsed,and had obtained a 
decree against these persons. In executionof 
that decree property belonging to thedeceas- 
éd was sold, but before the sale proceeds were 
paid to the plaintiff, one of the heira of the 
deceased obtained Lettera of Adminis- 
tration to the estate of the deceased and an 
order for paymentto her of the sale proceeds. 
The plaintiff sued that heir for the sale 
proceeds and to havethe order directing 
the payment of thesale proceeds set aside. 
Butit was held, with reference to ss. 190 
and 191 of the Indian Succession Act, 18$5, 
that the decree obtained by the plaintiff 
against persons who did not legally repre- 
sent the estate of the deceased, and tke 
proceedings taken against such persons 
in execution of sueh decree, gave the plaint- 
iff no title to the sale proceeds, and tLat 
the suit was, therefore, not maintainable. 
It is to be remarked that the actual decision 
of the Court that the proceedings in execu- 
tion were void and gave no title to the sale 
proceeds could be justified on the simple 
ground, approved by the Privy Council in 
the case of Khiarajmal v. Daim (4), that a 
sale under a decree in a suit where the 
estate has not been properly represented is 
absolutely void. That, in my opinion, 
would have been a very much better ground 
on which to base the decision. The only 
remarks that are contained in the judg- 
ment about s. 190 are as follows tat page 
1:5*):—“The plaintiffs’ decrees, obtained 

@) 19 B. 828; 10 Ind. Dec. (xN. 8) 555. 

3) 4 A. 192: A. W. N. (1882) 3; 2 Ind. Dec. (x. 8.) 801, 

(4) 32 C. 296; 7 Bom. L. R. 1; 9 C. W. N. 201; 24 
L. J. 71; 1-0, L. J. 584; 32 I. A. 23; 8 Sar. P. C. J. 734 
(P. O9. f 
~#Page of4 A.—c[Ed.] — o 7777007. 
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against persons who did not represent the 
estate, and the proceedings in ‘execution 
Aaken against them, can give no title to 
the property forming the estate. "This is 
expressly declared by-ss. 190 and 191 of 
‘the Act.” AsI have already remarked the 
first sentence is correct under the decision 
of the Privy Councilin Khiarajmal v. Daim 
(4). Ifthesecond sentenceis meantto lay down 
that any suit brought to recover a debt due 
from thedeceased intestate falls under s. 1£0, 
then I must respectfully dissent from that 
wideview. The section appears to me to be 
plainly limited toa suit in which a person 
seeks to establish a right toa part of the 
property of a deceased intestate. Sucha 
sujt would ordinarily be one to recover a 
specific part of that property, or a suit to 
be paid a certain amount as an heir, cra 
person otherwise entitled to sueceed to part 
of the estate. To apply it to all suits 
where a creditor of the deceased intestate 
seeks to recover his debt from the legal 
representatives of that deceased would, in 
my opinion, be extending it beyond its 
proper scope. Under s. 37 of the Indian 
Contract Act, promises bind the represen- 
tatives of the promisors before performance, 
unless a contrary intention appears from 
the contract, and the present suit is merely 
a suit to enforce the obligation that exists 
on the representatives of the promisors in 
accordance with the provisions of that 
‘section, This view is all the more substan- 
tial, having regard to the recent Full Bench 
decisionin Hatimbhai Hassanally v. Framroz 
Eduljee Dinshaw (5), overruling India 
Spinning & Weaving Co., Ltd. v. Climax 
- Industrial Syndicate (6), where it was held 
‘that a suit for the recovery of mortgage 
money by sale of the mortgaged property 
is primarily one.to recover the mortgage 
debt.and is not one for land or an interest 
in land.” No doubt, the proper representa- 
tive must be sued, and ifin fact any of the 
defendants had taken out Letters of Adm inis- 
tration, then obviously the suit would have 
had to be brought against them.. That 
would be in accordance with the provisions 
of O. XXXI, r. 1, of the Civil Procedure 
Oode. But, apart from the suggested 
.eonstruetion ofs.212, there is no law which 
Bays that? if in fact there is no legal ad- 


(5) 104 Ind. Cas. 8; 29 Bom. L. R. 498; A. I, R. 1927 
Bom, 278; 51 B.516 (F, B). 


(D 01 Ind, Cas. 847; £0 B, 1; 27 Bom, L. R, 1281; A, 
I D 1926 Bom, L 
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ministrator, the heirs of the deceased, who 


are actually in possession of the estate of 


the deceased, cannot be sued. The defini- 


tion of "legal, representatives" in cl. (11) of 
8. 2 of the Civil Procedure Code’ covers the 
case of persons, who have intermeddled 
with the ‘deceased's estate, and, therefore, 
covers the case of thé defendants. It was 
suggested that the provisions of the Parsee 
Succession Act, 1865 necessitated the taking. 
out of Letters of Administration. That Act 
merely lays down tkat the deceased's estate 
“shall be divided” among certain ' persons, 
who are stated to be the heirs in particular 
cases, It was heldin Shapurji v. Rustomji- 
(7), regarding, s. 2 of that Act, that the 
property vested in theheirs mentioned in 


‘that section on the death of the deceased;. 


and if that view is correct, it is entirely 
against the contention that was put before 
us. There is nothing in English Law that 
I canfind that would support the conten- 
tion that in a case like the present some. 
person must take out Letters of Administra- 
tion and that.the suit can only be brought 


against him. In fact, inthe case of there 


being executors de son tort, the English Law 
is against any such contention. J, may:refer 
to Williams on Executors, Vol. I, pages 184, 
185, in this connection: and in the case of 
foreclosure suits the general rule in Eng- 
land was that the executor was not a 
necessary party where the mortgage was a 
freehold, and was only joined if the mort- 
gaged property was insufficient to satisfy, 
the mortgage debt. [he law has been 
altered since January 1, 18:8, by the provi- 
sions of the Land Transfer Act, 1897, £o 
as to make the personal representatives 
necessary parties, unless the property has 
by assent or conveyance become vested, 
according to its nature, in the heir or devigee 
or other person beneficially tnterested: see 
Halsbury’s Laws of England, Vol. XXI, 
Art. 495, at pages 274 and 280. But 
English Law does not, in any case, govern 
the present case, and the defendants, as 
being the persons interested in the equity of 
redemption, were, in my opin$on, properly 
sued under O. XXXIV, r. 1; of the* Civil 
Procedure Code. It may be added that the 
eontention of the plaintiffs would almost 
necessarily result in a situation that ig 
notapproved of by the Courts. The plaint- 
iffs would have had totake out Letters of 
Administration, unless some other creditor: 


(7) 6 Bom: L, R. 252 
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agreed to doso,and the probabilities are 
that they would not fiad any other creditor 
‘willing to undergo that trouble. If accord- 
ingly they were to take out Letters of 
Administration, the result would be that 
. they would have tobe both plaintiffs and 
defendants in the suit, and that is a posi- 
tion that contravenes the lawas laid down 
in Rustomji vw. Sheth Purshotamdas (8) 
and Dadabhoy Framjee.Cama v. Cowasji 
Darabji Panday (8). Therefore, in my opin- 
ion, this contention is not correct, andI 
hold that's. 212 of the Indian Succession 
Act is notabarto the present suit, The 


result is that, in my opinion, the decree of, - 


the lower Appellate Court should be con- 
firmed, and I would dismiss the appeal with 
costs. 

Patkar, J.—In this case the plaintiffs 
brought a suit to recover Rs. 22,560 on a 
mortgage borid, dated July 13, 1909, passed 
by the deceased Karsetji J ivaji. The heirs 
ofthe deceased mortgagor were made defend- 
ants. Defendants Nos. 3 and 10 defended 
the suit, and alleged that the mortgage was 
executed by Karselji under undue influence, 
andset up an agreement between the mort- 
gagor and mortgagee that the ginning 
charges of plaintiffs cotton ginned in defend- 
ants’ factory were to be set-off against the 
mortgage debt. No evidence was led by 
the defendants and a decree was passed 
. against the heirs for the amount sued on. 

Tt is contended on behalf of the appellants 
that the estate of Karsetji Jivaji was not 
represented, and under s. 212 of the Indian 
Succession Act of 1925 the plaintiffs could 
not establish avy right. to the deceased's 
property, unless Letters of Administration 
had first heen granted by a Court of 
^ competent jurisdiction, and reliance was 
placed on the cases of Sukh Nandan v. 
Rennick (3), Fiamji Dorabji Ghaswala v. 
.Adarji Dorabji Ghaswala_ 4l), Matangini 
Dassee v. Chooneymoney Dassce (10) and 
Khiarajmal v. Daim (4). The mortgagor was 
a Parsee, and the case would be governed 
by the Indian Succession «ct X of 1865. 
The question*that arises in this appeal is whe- 
ther. the ‘plaintiff mortgagee cannot sue the 


heirs of the mortgagor Karsetjiunless Letters 


of Administration have first been granted by 
a Court of competent jurisdiction under 8. 


1900f Act X of 1£65. It isconceded that there 


. 8) 25 D. 606; 3 Bom, L. R. 227. f 
> (9) 77 Ind. Cas. 83; 47 B. 349 at p. 361; 24 Bom. Li R, 
pi A. J.-R. 1923 Bom. 171. 

(10) 92 0, 903; 11 Ind. Deo, (x, 8.) 598, 
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was no administrator appointed by the Court. 
Under s 260 of Act X of 1885 corresponding 
to s. 216 of the Act of 1925 if an 
administrator is appointed by the Cqurt he 
shall have the power to act as representative 
of the deceased, but in this case no adminis- 
trator has been appointed and all the 
heirs are made defendants. In Sukh Nandan 
v. Rennick (3), Letters of Administration were 
applied for before the sale proceeds were 
paid to the creditor and the subsequent suit 
was brought to recover the sale proceeds, and 
right to the property of ‘the intestate 
was sought to be established. 

In Framji Dorabji Ghaswala v. Adarji 
Dorabji Ghaswala (1) it was held that a 
creditor could sue an executor de son tort for 
recovery of his claim, but the plaintiff who 
was an executor of his own wrong could not 
sue another who was also an executor of his 
own wrong, and was not entitled toenforce 
his claim against the estate on the ground 
that unless it was ascertained what amount 
the plaintiff recovered out of the deceased's 
estate, it was impossible to say as to what 
extent the estate remained indebted to him, 


‘and that the only course open to the plaintiff 


was to take proceedings toobtain theappoint- 
ment of an administrator of the estate. 

In Matangini Dassee v. Chooneymoney 
Dassee (10) the deceased debtor left a Will 
and appointed an executor and one of the 
executors had taken out Probate. 

In Tuljaram v. Bamanji Kharsedji (2) it 
was held that s. 190 of Act X of 1865 did not . 
apply as neither the plaintiff northe defend- 
ant relied as the basis of his right. on the 
previous title in a person who was the owner 
when he died intestate, and there was no - 
question with regard to the administration 
of the properly and the result of the suit 
could not prejudice the rights of any beirs, 
who might possibly exist. Under O. XXXIV, 
r. 1, subject to the provisions of the Code of 
Civil Procedure, all the persons having an 
interestintheright of redemption shall be 
joined-as partiesto anysuit relating to the 
mortgage. The provisions of the Coderelevant 
to this question, subject to whichO. XXXIV, 
r.lwilloperate, arethose under O.XXXI,r. 1, 
and it is clear that in this case there was no 
administrator in existence. Itis argued on 
behalf of the appellants that if ‘there was 
no administrator in existence the plaintiff 
ought to bave applied for keing appointed 
as ap administrator, but in that event tie 
creditor would have to sue-himself, A 
person cannot be a plaintiff and a defendant 


[101 1. C. 1927] 


atthesametime. See Rustomji v. Sheth Pursho- 
tamdas (8)and Dadabhoy Framjee Cama v. 
Cowasji Dorabji Panday (9) Besides, under 


`s. 2U6 of Act X of 1865 Letters of Adminis- - 


tration can begranted toa credilor, when there 
isno person whois related.to thedeceased and 
wiling toact. Ii is not shown in this case 
that any of the defendants was ever willing 
or unwilling to act as an administrator. 
-Theré being thus no administrator appoint- 
ed by any Court the heirs of the deceased 
mortgagor sufficiently represent the estate. 
The heirs sued on in this cass are in 
possession and have intermeddled with the 
estate of the deceased and are the legal 
representatives of the deceased Karsetji 
within the meaning ofs. 2, cl. (11) of the 
Civil Procedure Code, and are answerable 
to the creditorunder s. 266 of Act X of 1805. 
See I'ramji Dorabji Ghaswala v. Adarji 
Dorabji Ghaswala(1), Dinamoni Chaudhurani 
v. Elahadut Khan (11), Prosunno, Chunder 
- Bhuttacharjee v. Kristo Chytunno Pat (12) 
and Chuni Lal Bose v. Osmond Beeby (13)... 


ltisargued on behalf of the respondents : 


that in the present case the title of Karsetji 
ia not in dispute as the mortgage is admit- 
ted, and that the plaintiffs do not seek tc 
establish any right to any part of the 
property of a person who died intestate, but 
that the suit is brought to enforce the 
liability of the estate of Karsetji and, there- 
fore, 8. 190 of Act X of 1865, corresponding 
tos. 212 0f the Indian Succession Act- of 
1325, does not apply. l | 
Tagree with my learned brother that the 
present suit is not asuit to establish any 
. right to the property of the deceased in- 
testate, but that it is a suit to enforcea 
liability on the estate of the intestate, and, 
therefore, s. 190 of Act X of 1865 does not 
apply. , "A 
. l,therefore; concur in the order di&miss- 
ing the appeal with costs. : 
ALN, A. Appeal dismissed, 


11) 8 C. W.N. 813 at p. 851. . 
3) 40, 342; 3 0. L. R. 194; 2 Ind. Dec. (N. B.) 


7. : 
(13) 30 C. 1014, 
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` CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 266 - 
oF 1935. i 
. July 20, 1927. 
Present: —Mr. Justice Cuming 
and Mr. Justice Cammiade, 
DWARKANATH-MANDAL AND ANOTHER 
JL —PLAINTIFRS— APPELLANTS ` à 
versus 
SREEGOBINDA CHOUDHURI— 
DEFENDANT— RESPONDENT. | 

Costs—Reversal of decree in part—Successful vre- 
spondent's right to costs of first Court—Hzpress order 
of Appellate Court, necessity of—Contract Act (IX of 
1872), ss. 59, 00—' Lawful debt.’ 

Where a decree for possession of immoveable pro- 
perty and mesne profits ia reversed by the Appel- 
late Court as regards a particular defendant so far 
as his liability to mesne profits is concerned, such 
defendant is not entitled to recover from tho plaint- 
iff the costs incurred by him in the first Court, 
unless there be an express order by the Appellate 
Court to that effect; and he is not entitled to ap- 


propriate amounts paid to him by the plaintiff to. ` 


such costs under ss. 59 and 60 of the Contract Act in- 
asmuchas they do not constitute a ‘lawful debt’ 
within the meaning of those sections. [p. 800, col. 2.] 


Appeal against the decree of the Bub- 
ordinate Judge, Second : Court, Pabna, 
dated the 20th of September, 1924, reversing 
that of the Munsif, Second Court, Pabna, 
dated the 31st of March, 1924. 


Mr. Atul Chandra Gupta and Babu Jiten- 


dra Kumar Sen Gupta, for the Appellants, . 


Babu Krishna Kamal Moitra, for the Re- 


JUDGMENT. 

Cammiade, J.—This appeal is by the 
plaintiffs in asuit for damages for money 
said to have been twice recovered from them 
by the defendant. The facts of the case 
The plaintiffs held three 
different. tenancies under the defendant, 
Three suits for rent were instituted. for 
arrears of these.tenancies and decrees were 
obtained in these suits. The total amount 
due under these decrees was Rs. 495 odd. 
The plaintifis then sued the defendant and 
two other persong for recovery of possession 
of two of these“ tenancies and for mesne 
profits and obtained a’ decre@in the first 
Court, namely, in the Court of tht Sub- 
ordinate: Judge and the défendant who is 
the. respondent before us appealed. The 
decrecof the lower Court was varied by this 
Court only on the question of the liability 
of the present defendant to the mesne 
profits granted under the decree, The relev- 
ant portion of that decree is as follows. “It 
8 ordered. and decreed that the decree of 


“apondent. 


800. 
:. the Court below, dated the 14th August, 
1917,in so far as it makes the defendant 
“No; 3 (the present respondent) liable for 
the amount of mesne profits allowed to the. 
- plaintiff be set aside and in lieu thereof it 
is ordered and decreed that the suit of the 
plaintiff against defendant No, 3 in respect of 
such profits be dismissed: Andit is further 

- ordered and decreed thatthe plaintiffs, re- 
spondents do pay to the defendant-appellant 
-the sum of rupees nine hundred and twenty- 

- five and thirteen annas, being the amount 
of costs incurred by him in this Court with 
“interest, etc." The decree of this Court was 
dated the 5th of March, 1919. The plaint- 
ifis made three payments between the llth 
July and the lst Novembar, 1919, totalling 

. "Rs. 740 and again on the 18th March, 1920, 
they paid Rs. 825 and they made a further 
‘paymentof Rs. 95 on the 24th June, 1920. 
-The defendant appropriated the sum of 
' Rs; 777-7-0 to himself as due to him on ac- 
. count of costa in the first Court in the suit 


_for -possession which had been instituted | 


against him by the plaintiffs. The plaintiffs 
' dispute the defendant's right to recover this 
money. The defendant then executed his 
decreés for arrears of rent and recovered 
a sum of Rs. 5930dd. The plaintiffs, there- 
fore, sued for recovery of-this amount to- 
.gether with damages making a claim for 
Rs. 820. The Court of first instance decreed 
thesuitin part for Re. 593 odd together 
with interest at the rate of one per cent. per 
month torun from the dates of therealization 
of the*sums which make up the ‘total of 
Re:593 odd. The lower. Appellate Court 
reversed the decree of the first Court holding 
that the sum of Rs. 777-7-0 was due to the 
defendant as the result of the decree of this 
Court dated the 5th-of March, 1919. — . 
The main question for decision in this 
appeal is whether or not under the decree 
above referred to the amount of Rs, 777-7.0 
was due to the defendant. The ground on 
-which the learned Subordinate Judge has 
proceeded which is also the ground on 
which his decision is supported is that the 
decree of the first Court was reversed as 
against the defendant and that by implica- 
. tion the coste fnecurred by the defendant 
in the suit were recoverable by him, This 
contention is not maintàinable The suit 
was not merely fcr recovery of mesne pro- 
‘fits, It was also for recovery of possession 
on declaration of title. Iftheentire decree 
had been reversed in that case it would 
follow by implication that tha defendant in 
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thesuit would be. entitled to recover the 
costs incurred by him in defending the 
suit. In the present case only that portion 
of the decree which related’ to the e mesne 
profits was set aside as against the defend- - 
ant. The remainder of the decree was not 
appealed against and remained good. In 
Such circumstances unless there is an ex- 
press order by the Appellate Court allowing 
the defendant to recover costs incurred by 
him in the firat Court it must beheld that 
these costs could not be recovered. There- 
fore, the amount of Rs. 777-7-0 which the 
defendant appropriated to himself as money 
due to him was not a lawful debt within the 
meaning of ss. 59 and 60 of the Contract 
Act and itis not open to the defendant to 
appropriate this sum to himself as money 
legally due to him. f 
Accordingly the judgment and decree of 


“the lower Appellate Court are reversed and 


thoseof the Court of first instance restored 
witheosts throughout. 


Cuming, J.—I agree, : 
A. N. A. Appeal allowed. 


—— 


PATNA HIGH COURT. 
"Civit, Revision No. 159 oF 1997, 
June 22, 1927, 
Present:—Justice Sir Jwala Prasad, Kr. 
RADHANATH NATH TRIPATHI Anp 
OTHERS—PETITIONERS 

: versus . 

CHANDRAI BHATIA AND oTHgRS— 
OppositE PARTY.. 

Chota Nagpur Tenancy Act (VI of 1908) ss. 
61, 189 (4), 258—Lease before passing of Act— 
Tenant subsequently recorded as occupancy raiyat and 
rent commuted—Suit for declaration that tenant had 
no occupancy right—Jurisdiction of Civil Court— 
Compromise of suit, binding nature of—Compromise 
of doubtful claims, validity of—Tests. . 

A suit^to declare that the defendants who had 
been recorded as occupancy tenants and the rent 
payable by whom, had been commuted, were not 
occupancy raiyats and that they had no right to 
continue to hold possession of the land against.the 
wish of the landlord after the expiry of the term 
ofthe lease under which they were holding "is'nót a 
suit to eject the defendants or to cancel a lease 
and is not, therefore, barred by the provisions of 
S. 139 (4) of the Chota Nagpur Tenanqy Art; nor 
is it barred under s. 258 of the Act inasmuch as 
it is not a suit to set aside, vary or modify an 
order of the Deputy ‘Commissioner or Revenue 
Officer under s. 61 of the Act. (p. 803, cols. 1& 2]. . 

Section 139 of the Act being one which bars the 
jurisdiction ofthe Civil Courts must be strictly con- 
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sirued, [itid.] 


[104 1. 0.1927) 


, Üompromises entered mts batween parties bona fide > 
. litigating as regards doubtful rights, with their eyes 
open and after fülly realising the pros .and cone. 


in the: case cannot be lightly thrown away, and no 


Court, has the right to impose .tipon -the parties” 
- itsvown view of the law. 1n ‘such a case the ques- 
not 


tion which party had the right ‘in him does 
arise. [p. 802, col. 2.1. A - ] 
Stapilton v. Stapilton (1), applied. 


_. Oivil revision from a decision of the 
D Manbhum, dated: 
the 18th Dezember, 1928, affirming that of 


Deputy Commissioner, 


the Rant’ Deputy Collector, Manbhum, dated 


` the 30th September, 1926. . 


"7 Mr. A. K. Roy, for the Petitioners. 
Mr. Narendra Nath Roy, for the Opposite 
` Party. : l 


JUDGMENT.—The plaintiffs insti- 


‘tutde a suit for recovery of arrears 
‘of paddy rent .for the year 1332 at the 
yearly rate of 24 maunds of paddy at 
Ra. 38 per maund. The claim was based 
upon a compromise decree (Ex 1) passed 
inter partes on the .20th November, 
1918. The defendants were given a lease 
of the lands in suit agreeing to pay 22 


maunds of paddy as kut bhag. It was a. 
` lease for a term of years from 1314 to’ 1325, 


thatis, 1907 .to 1918. Daring the Survey 


- proceedings the lands were recorded as the 


occupaacy holding ofthe defendants. Under 
8-61 of the Chota Nagpur Tenancy Act the 
- bhaoli rents were converted into nakdi, the 
rental being Rs. 17-11 per year. Aggriev- 


—~éd by the decision of the Survey and Settle- 


ment Authorities the plaintiffs brought au 
action ia the Court of the Munsif of Purulia 
for a declaration that the defendants were 
holding thelands undera lease and that they 
“had not acquired occupancy rights therein 
and that after the expiry of the term of the 
‘ lease in 1326 the plaintiffs were -entitled to 
‘enter -into possession of the lands. The 
defendants contested the suit and relied 
-upon the entries in the Survey Record of 


“Rights referred to above. This litigation be-' 


twaen the parties was terminated by a com- 
promise arrived at between them, the terms 
whereof were set forth in the com promise 
decree (Hx. 1). The defendants agreed to 
‘pay 24 maunds of paddy as rent of the 
: Jands in suit from the date of the expiry of 
“the lease in 1326 and they were allowed to 
hold the lands generation after generation, 
- As regards the period-prior to 1326 it was 
agieed that the terms of the lease would be 
binding upon the parties. The plaintiffs 
.contend that-the aforesaid compromise dec- 
ree was acted upon and the defendants had 
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been paying rent at the rate of 24 maunds 
of paddy per.year aud, consequently, they 
are-bound to pay the said rate of rent for 
the years.in suit. “The defendants resist 


‘the claim of the plaintiffs ; they claim to.be: 


settled raiyats of thevillage and assert that 
the rent mentioned in the lease of 22 maunds 
of paddy a year was lawfully converted into 
cash rent of Rs 17-1L by the Settlemeat 
Authoriiies in the year 1911; consequently, 
the plaintiffs are not entitled -to ‘realise 
bhaoli rent and they must content them- 
selvés with cash rent of Rs. 17-ll. The 
defendants impugn the sulahnama decree 
of the Civil Court as being illegal and in 
support of their contention, the defendants 


rely: upon the judgment of the Sattlement 


Authorities under 8.61 of the Ohota, Nagpur 


_Tenancy Act (Case No. 8 of 1910) ia order 


to show that the defendants are. settled 
raiyats of the village and,' consequently, 
they were recorded as occupancy raiyatsin 
respect of the lands at the time the Record 
of Rights was prepared and their rents were 


' properly commuted by the Survey. Authori- 


ties. They als» filed the Survey khatian (Ex. 
B) to show that they were settled raiyats of 
the village. | 

The Courts below have upheld the con- 
tention of the defendants holding that the 
compromisé decree in the Oivil Court has 
the effect of enhancing the rerit of thehold- : 


ing by changing the commuted cash rent of 


Rs. 17-11 into produce rent.of 24 maunds' 
per year in contravention of s. 27 of the 
Chota Nagpur Tenancy Act. The Courts 


- below have further held that the Civil Court - 


hadno jurisdiction to entertain the :plaint- 
iffs' previous suit in which the aforesaid com- 
promise was arrived at and in support of 
this contention they have relied upon s. 258. 
ofthe Chota Nagpur Tenancy Act which 
enacts that no suit-shall be ‘entertained in | 
any Court’ to vary, modify or set aside, 
either directly or indirectly, any decision, 
order or decree of any Deputy Commis- 


-sioner, or Revenue Officer in any suit, ap- 
-plication or proceeding under (among 


others\s. 61 of the Act. Accordingly, the 
Courts below have refused to give the 
plaintiffa a decree according to the compro- 
mise of 1916 and. have only allowed them a 


- decree at the cash rent of Rs. 17-11- fixed by 


the Revenue Officer under s. 61 of the Chota 
Nagpur Tenancy Act. ; 

-To my mind the Courts below have 
misapprehended the law on the subject, 
A mere perusal -of the: compromise decreg 
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` will show that the parties. were bona fide 
litigating as regards doubtful rights and 


they settled their disputes by means of 
_ an arrangement which they thought. would ` 


"put a stop to -the litigation. The defend-. 


ants were admittedly. let into’ possession 
_of the land by meansofa registered tem- 
porary lease from 1314 to 1325 by the terms 
whereof the defendants had no right 
without the permission of the landlord to 
“continue in possession of the land. The 
_ lease’ was executed “in the year 1907 when 
| the present Chota Nagpur Tenancy Act 
“was not extended to Manbhum where the 
“lands in suit are situate. At that time Act 
X of 1859 was in force. The present Act was 
extended. to the District of Manbhum in 
the, year 1909, Urder the former Act a 
. tenant could acquire a right. of occupancy 
only by his continuously holding possession 
of land asa tenant fortwelve years. No 
‘occupancy right was conferred “upon a: 
tenant who helda land for less than twelve 
years merely because he happened to bea 
settle] raiyat in: the village. It is, there- 
fore, doubtful- (and it is not necessary for 
‘the purpose of this case to show that it 
must necessarily be so) that the defendants 
acquired a 1ight of occupancy in the lands 
insuit merely because they were settled 
raiyats in the village on account of their 
status being that of occupancy tenants 
with respect to some other lands in the 
village. The Settlement operations took 
place in 1911, at that time the present 
Chota Nagpur Tenancy Act was in force 
in the District of Manbhum. The Settle- 
ment Officer, consequently, was of opinion 
that the defendants, although they held 
the lands in suit under a lease for aterm 
of years, had- acquired occupancy right 
therein on account of their being settled 

yaiyats in respect. of some other lands in 
' the village. Having recorded them as 
‘occupancy raiyats with respect to the lands 
in.suit the Survey Settlement Officer 
converted the produce rent into nakdi rent 
under s, 61 ofthe Act. *Tbe plaintiffs in 
the civil sujt disputed the legality of the ` 
orders of the Settlement Officer. They 
maintained that the defendants were not 
occupancy raiyats and that they were bound 
by the terms of the lease and that the 
intreduction of the Chota Nagpur Tenancy 
Actof 1908 in the District of Manbhum in 
1909 could not legally destroy or extinguish 
ths rights already acquired by the plaintifis 
upon a registered lease giving them the 
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CHANDRAI BHATTA,.. , 
right- to eject the 


.expiry of the lease in 1326. This wasa 


genuine dispute between the parties and 
it-has not been suggested that the fight 
between-them was either fictitious of sham. 
Both the parties probably believed in the 
correctness of the view of the law taken 
by them -and they went to Court in order 
to vindicate their rights. They had serious 
losses at stake: Suppose in the civil suit 
it was held in favour of tho plaintiffs that 
the defendants “were temporary lease- 
holders.and that the plaintiffs were entitled 
to re-enter on the expiry of the lease, the 
defendants in that case would have been 
wholly deprived of the lands insuit. On 
the contrary, if it were held that the defend- 


_ants had acquired occupancy right and that 


they were bound by the commutation of 
rent arrived at by the Settlement Authori- 
tics, the plaintiffs would for ever have been 
deprived of their rights of reentry and 
also would have tocontent themselves with 
Rs. 17-1l as the cash rent fixed for the 
lands in suit. The parties after some time 
realised the wastefulness of their energy 
and money in fighting out such a.doubt- 
ful and dubious case, the result of which 
would have wrought ruin upon one of 
the parties. Therefore, regardless of what 
was the correct legal view and true status 
of the. defendants, they came to termsand 
struck at amean. The compromise peti- 
tion sets forth the respective claims of the 
parties dnd the uncertainty of the result 
of the litigation. It sets out that the de- 
fendants will pay rent at the rate agreed 
upon between them until the lease expired 
and thereafter they would enhance the rent 
by two maunds a year. In consideration 
of this enhancement a heritable right ofa 
permanent nature was recorded for the 
defendants. The compromise was, tbere- 
fore, for the benefit of both the parties. 
Such compromises enteredinto between the 


_parties with their eyes open and after fully 


realising the pros and cons in the case, 
cannot be lightly thrown away and no 
Court has the right to impose upon. the 
parties its own view of the law. Insucha | 
ease the question which party had the right 
in him does not arise. The principle is 
laid down in the well-known case of» Stapil- 
ton v. Stapilton (1) and has ever since been 
followed by all the Courts, The Courts 
below have proceeded purely upon .the 


(1) (1739) 1 Atk. 2; 26 E, R, 1; W. H. & T. L. O. (Tth 
Ed.) 223. 
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ground that the 'Sürvey and Settlement . 


recorded the defendants as occupancy 
raiyats. But that was the very question and 


was the very issue raised by the plaintiffs. 


If the defendants. were not occupancy 


JArrhAM v. GiRDHART. 


raiyats, 8. 61 didnot apply and theSettle- | 


ment Authority had no right to commute 


the rent. The seetion applies to the per- 
manent tenure holder or occupancy ra?yats. 


The parties were at liberty to settle their - 


rent-in any way they liked and the raising 
of the rent from 22 to 24 maunds after the 
expiry of the terms of the leass would not 
be an enhancement of the rent. The exist- 


ing rent of 1916, whenthe compromise was: 


entered into was not at all touched and by 
thecompromise the defendants were liable 
only to pay 22 maundhin the year during 
the term of the lease. Again, the amount 


of yearly rent payable wasin dispute and: 


until it was finally settled in the uit 
.brought by the plaintiffs, no question of 
enhancement could arise. The rent fixed 


by the lease was 22 maunds and as between ` 


“the parties that must be the criterion for 
judging whether there was any illegal 
enhancement. The defendants agreed to 
pay only .2 maunds more after the expiry 
of the term of the lase. 


- [tis then said thatss. 139 and 258 bar. 


` the jurisdiction of the Civil Court to enter- 
tain the suitin which the compromise was 
effected. Reliance is placed upon cl. (4) 


-of s. 139 which lays down that all suits 


‘and applications to eject any tenant of 
agricultural land or to cancel any lease of 
. agricultural land shall be cognizable by the 
Deputy: Commissioner and not by any 
other Court. Suit No. 271 of 1916 institut- 
ed in the Court of the Munsif of Purulia 
was nota suit to eject the defendants or 
to cancel theleasein question. it wasa 
suit to declare that the defendants were not 
the occupancy raiyats and thatthey had 
no right to continue to hold possession of 
the land against the wish of the landlord 
after the expiry of the term of thelease in 
1326. The section being one which bara 
the jurisdiction of the Civil Court must be 
construedstrictly. The compromise decree 
seta forththe reliefs claimed by the plaint- 
ifa io that case and those reliefs are not 
such a3 cgn in any way come under cl. (4) 
of 6.139 of the Chota Nagpur Tenancy 
Act. Similarly s. 258 relied upon by the 
defendants has no application to the 
present case; that se:tion only bars the 
gogaizance by any Oourt of a guit to vary, 
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803 
modify or set aside an order of the Deputy 
Uommissioner or Revenue Officer under 
8.61. The. plaintifis did not pray in that 
case’specifically to set aside, vary or modify 
the order of the Deputy Commissioner or 
the'Revenue Officer under s. 61. Once again, 
the.suit was only for a declaration of certain 
rights of the plaintifis and no ‘relief was 
claimed such as is contemplated ‘ings. 139. 
and 238. The suit was, therefore, not 
barred by any provision of the Chota 
Nagpur Tenancy Act and the compromise 
decreé passed by the Civil Court in Suit 
No 271 0f1916 was well within - the juris- 
diction of that Court. 4 . 
The decrees of the Courts below are set 
aside and'in lieu thereof a full decree is 
awarded to the plaintiffs for arrears of rent 
at the rate claimed in the plaint. The 
Raleis made absolute in favour of the plaint- 
ifs petitioners against the opposite party. 
The plaiatiffs suit will. be decreed with . 
costa throughout. 


A. N. A. Rule made absolute. 
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. NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT.  : 
Srconp CIVIL APPEJL No. 154 or 1926. 

. March 29, 1927. 
Present:—Mr. Hallifax, A. J. O. 
JAITRAM AND QTHERS—PLAINTIEFS 

] — ÁAPPÉLLANTS ; 
versus 

- GIRDHARI AND ANOTBHER—DRFENDAN'TS — 
an RESPONDENTS. 

Co-sharers—Lambardar—Power to lease—Specific 
Relief Act (I of 1877), s.42—Verbal denial -of title— 
Declaratory suit—Cause of action, 
. A Lambardar has no sort of personal authority in ` 
himself to grant leases of lands in which he owns 
a share. Such a lease can be granted only by the 
whole body of proprietors, though most frequently 
they make it through the Lambardar. [p. 801, col. 


A lease grantedeby a Lambardar, acting on his 
own right, in denial of the rigltts of the pro- 
prietary body and in supersession of a grant 
already made by the proprietary, body is, therefore, 
invalid. [ibid.] ; NC 

-Even à verbal denial of & title gives rise to a. 
eause of action for a suit for declaration.of title 
under s. 42 of the Specific Relief Act. [p. 804, @ol. 2.] 


Appeal against the decree of the Ad- 
ditional District Judge, Bilaspur, dated the 
30th January 1926, in Civil Appeal No, 218 
of 1925. : 16 


£04 


Mr. J. Sen, for the Appellants. 
Mr. C. B. Parakh, for the Respondents. 

. JUBGMENT.—The plaintifis and the 
first defendant, Girdhari, are co-sharérs in 
a village of which Girdhari is the Lambar- 
dar, and the land in question has been 

' held in severalty by the plaintiffs as their 
khudkasht for some years with the consent 
of the remaining co-sharer Girdhari. That 

.is enough forthe purposes of this case, 
though it is very clearly proved by the 
evidence that Girdhari agreed with the 
plaintiffs that they were to have the sole 
management of this village and were to 
cultivate all the khudkasht land init. On 
the 15th of January, 1925, Girdhari ex- 
-ecuted a deed; which was registered, giving 
.Bukhiram, the second defendant, a per- 
petuallease of the land in dispute. Sukhi- 
ram, however, never got possession and on 
the 14th of April of the same year the 
plaintiffs, acting with unusual promptitude, 

- filed the suit out of which this appeal 


has arisen, praying for a declaration that’ 


the lease was void. 

It has been held in both the Courts 
below that the deed of lease is void because 
the defendant Girdhari had no right to 
grantit. That is undoubtedly correct. 


There seems to be a very ‘common delusion , 


that a Lambardar has some sort of personal 
authority in himself to grant leases of land 
in which he owns .a share. ‘Such a ‘grant 
can, of course, be made only by the whole 
body of proprietors, though most frequent- 
ly they” make it through the Lambardar 
as their representative. Here, however, 
Girdhari did not even purport to act on 
behalf of the whole proprietary body; he 
granted the lease himself, in denial of the 
right of the other co-sharers to have any 
voice in the matter and in superses- 
sion of the gfant already made by the 


whole body of proprietors including him- 


self. 

The declaration for which the plaintiffs 
prayéd was granted to.them inthe first 
Court, but the suit was dismissed by 
the Appellate@Courtin ajudgment containing 
hardly one premise or inference which is 
sound. Ib starts With the statement,which was 
apparently accepted by both parties, “that 
if without bringing into existence a deed of 
transfer the defendant. No.1 simply went 
about trumpting that he was in posses- 
sion of the land. and not the plaintifis 
and had the right to the’ same, a declara- 
tion against himcould not probably be had.” 


JAITRAM 8, GIKDHARI. 


‘wide to be anywhere near correct. 


[104 1. C. 1927] 


.The word “probably” in a statement of 


that sort is entirely out of place, but 


anyhow the. principle stated as probable 


is treated as absolute for the purposes qf the 
argument. 

The statement is obviously much too 
There 
is nothing in s. 42 of the Specific Relief 
Aet to exclude verbal denials of a title 
from itsscope. Thestatement of the same 
principle is repeated later in the’ judg- 
ment where the learned Judge says:— 
“That merely saying something could give 
no cause of action for a declaratory suit 


-would appear from Ujaria v. Roshanlal 


(1). That the direct opposite of this is 
stated in Ujaria v. Roshanlal (1) is appar- 


ent from a perusal of no more than 


the head-note; the judgment makes it still 
clearer. 

From the false premise that ‘a mere 
bluster could not throw a cloud on the 
title,’ we have next the more obviously 
impoesible deduction that “mere execution 
of a deed of transfer as a further act by 


the person ought not to throw any cloud." 


(The cloud is described as “ore for which 
a declaration could be maintained"). The 
learned Judge then holds, quite correctly, 
that the co-sharer had no right to grant the 
lease, which was void, or to deal with the 
property at all, and then goes on to say: 
“His act of dealing, therefore, cannot real- 
ly effect any transfer and if that dealing 


‘consists of no other act except of execut- 


ing a document, that act cannot be said 
to throw any cloud on the title of the 
co-sharer in pogsession.” It is impossible 
to imagineany “act of dealing” that could 
be declared void under s. 42 of the Specific : 
Relief Act except one that was void. 


Finally on a perusal of an explanation 
ofthe scope ofs. 42 ina judgment of the 
Caleutta High Court the learned Judge 
is led “to the conclusion that a declara- 
tion such as .is asked for is not 
probably warranted by the section.” 
‘An expression of the opinion that a find- 
ing on a material issue is "probable" is no 
decision at all, and the words ofthe section, 
which do not seem to have been read, 
are the best explanation of is «cope. 
Those words lead to the conclusion that a 
declaration such as the plaintifls seek is 
certainly warranted by the section,and the 


. (1) 60 Ind, Gas, 243; 16 N, L, R. 209, 


D 
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8s might be expected. aM 
The decree of the lower Appellate < Court 


"will bé set-aside and thatof the firat- Court - 


declaring that the registered deed of lease 


is not binding on the plaintiffs will be. 


restored. The defendants will pay the 
whole of the costs of the.plaintiffs in all 
three Courts. 'The Pleader's fee in this 
Court will be fifty rupees. 


ALN, A. Appeal allowed, 


SIND JUDICIAL COMMIS- 
. SIONER/S COURT. 
ORIGINAL Civin Suit No. 431 or 1925, 
April 25, 1927. 
Present: —Mr. De Souza, A. J.C. 
Sheikh MAHOMED YUSIF—PLaINTIFE | 
` - ^ versus . 
NUR JAN wipow or MAHOMED 
UMER KHAN AND oTHERs— DEFENDANTS. 
Decree, setting aside ef, for fraud—Perjured-evi- 
dence, whether sufficient ground—Jurisdiction of 
. Court, scopé of. : . 
Thefact thata decree was obtained by. perjured 
evidence is no ground for setting aside the decree. [p. 


807, col. 2.] ‘ 
The test to be applied is whether the fraud com- 
plained of is something that was included in what 
has already been adjudged by the Court or something 
extraneous to it. [p. 807, col. 1.] ; 
_-Logadapatti Chinnayya v. Kotla Ramanna (2) and 


—77Kadirvelu Nainar v. Kuppuswami Naicker (3), relied 


- upon. y 
: Suit to set aside a decree on the 


of fraud. 
Mr. Kimatrai- 
iff 


ground 
Bhojroj, for the Plaint- 


Mr. Hakumatrai M, Eidnani, for. the De. 
fendants. : f i 
JUDGMENT.—This is a suit by the 
plaintiff for a declaration that the decree 
obtained by one Mahomed Umer Khan 
deceased husband of defendant, No. 1 and the 
father of defendants Nos. 2, 3 and 4 in Suit 


No. 347 of 1919'in the Court of the Sub-Judge: 
of Hyderabad, Sind, on the llth April, 


1921, is void and unenforceable at law and 
for an injutiction restraining the defend- 
ants from executing the said decreeand for 
coste of the suit. "PA 

It appears that the plaintiff had on the 
25th August, 1926, executed a promissory 
note in favour of one Mahomed Umer Khan 
who brought an action upon the’ pro-note in 
Suit No. 347 af 1919 in the Court of the Sub- 
Judge of Hyderabad and obtained a decree 


E thereupon on the 11th April, 1921. This 


' ` MAHOMED YUSIF D. NUR JAN, 


judgment mentioned is to the: same effect, - decree, was confirmed on appeal by the. < - 
i : District Court of Hyderabad on the i6th-. « 

: October, 1924, and has been transferred to- 

foreign Court ` 


stated that his wife's 
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this Court for execution bein 
Decree No.29 of 1925. | 

. The present plaintiff had - 
suibin the. trial Oourt, 


resisted the- 
i In para: 3 of his . 
written statement - he had denied that. . 


Mahomed Umer Khan had advanced to. 


him any consideration or’ that he hadex- . 
.'ecuted a pro-note thereof for the 
of.Mahomed Umer Khan. In para. 4 of his 


benefit 


written statement the present plaintiff had 
brother Mahomed 


Sulleman in May, 1916, had sent an 


amount of Rs. 5,000 to him from the 


share of'his wife, sister of the said Mahom- 


ed Sulleman, out of her father's estate. 


` that a few months laterthe said Mahomed 


Sulleman on hearing that ‘the present 
plaintiff had used. up Rs, 4,500 out .of 


this money ofhis wife and presumably: 


with the idea fof protecting his sister's 
interests proposed to him that he: should 
pass & pronote for the above mentioned 
amount and on his doing so the said 


Mahomed Salleman would give a further- 


like sum from the. share of the present 
plaintiff's wife out of her father's estate 
which he Mahoméd Sulleman actually did 


in October, 1916, and thatas an incentive. 


to the present 
back his wife money it . was arranged 
that the aforesaid pro-note should be ex- 
ecuted in the name of .Mahomed Umer 
Khan who should collect the remittances 
made by the present plaintiff to be handed 
executed should. not 


the  pro-note so 


plaintiff to eave and pay 


~ over for the benefit of his. wife and that. 


ereate any legal obligation on the pre-" 


sent plaintiff unless the beneficialowner go 
wished it 
- There was a further contention in the 


written statement of the present plaintiff 


that Mahomed Umer Khan’ has no right, 
title or interest over the amount of the 
pro-note and that, ifat all the suit was to 


‘proceed, representatives of Sirdar Mahomed 


Yaeoob from whose estate the amount ` 
of the consideration proceeded should be ` 


brought onthe record as they were necessary 


“parties to the suit, 


On these pleadings issues were framed — 


whether the present plaintiff execüted a 


.pro-note in favour of Mahomed Umer 


Khan and agreed to pay the: amount at 
Hyderabad and whether the allegations 
of fact inthe written statement as above 


^ 
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were true. Evidence was recorded on all 
the issues and: findings were given against 
the present plaintiff on the two issues which 
I have stated. “These findings. were upheld 
ineppesh by the: District Court of Hyder- 
abad. ` : . 


' The present suit has been instituted by 


the plaintiff to set aside the above decree 
on the grounds stated in paras. 8 and 9 
ef the plaint, -viz., that the deceased 
Mahomed Umer Khan. wilfully concealed 
certain facts from the Court which passed 
_ the aforesaid decree, falsely asserted that 
the consideration of the pro-note proceeded 
from ‘him and: that he alone was entitled 
. to recover. the amount thereof and thus 
fraudulently obtained the above deeree 
` against the plaintiff. Secondly, that under 
the above circumstances the said decree is 
null and void and liable to beset aside, 
the deceased Umer Khan having obtained 
: the same by false allegations of.fact con- 
stituting the very cause of action deliberate- 
ly put forward for the purpose of deeeiv- 
ing the Court which passed the decree 
and defrauding the plaintiff and by mislead- 
ing the Coürt. a 
A further allegation was made in the 
plaint that it had come to the knowledge 
of the plaintiff that the deceased Mahomed 
Umer Khan actually executed à writing on 
19th October, 1920, long beforehe obtained 
the above decrée against-the plaintiff where- 
in he admitted that he had no interest in 
the subject-matter of Suit No.347 of 1919 
: filed against the plaintiff on the pro-note. 
The defendant in his written statement 
contended inter alia that the allegations 
and contentions contained in the plaint 
are entirely false and having been raised by 
the plaintiff and decided against him in Suit 
No. 347 of 1919 ànd in the appeal there from 
the same are barred by res judicata. 
2 éven assuming that the alleged writing 
sai 


entitle the plaintiff to file the present suit 
or.to re-open *matters already finally decid- 
ed. Ir his further written statement the 
defendant contended that the plaint was 
insufficiently stamped and that the suit to 
.get aside the decree in Suit No. 347 of 1919 
on thé ground that the same was obtained by 
the alleged perjured evidence, is not main- 
tainable in law. 

.On these pleadings issues were framed 
and of these issues Nos.:2, 3and 5 were set 
down for. preliminary hearing to-day and 
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the following grounds: 


‘false and the decree 


' forward his case 


And' 


to have. been discovered by the: 
plaintiff isa genuine writing it does not. 
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issues Nos. 6 and 7 were also argued -as 
preliminary issues being connected with the 
previous issues. , T 

The contention of Mr. Kimatrai on behalf 
of the plaintiff is that. the present suit te 
set aside the decree in Suit No, 347 of 1919 
willlie on the ground of fraud and collusion 
under s. 44 of the Indian Evidence Act on 

1. The suit was in its very foundation 
i has been obtained 
directly.by false- allegations of fact con- 
stituting the very cause of action delibe- 
rately put forward for the purpose of 
deceiving the Court and defrauding the 
present plaintif. 

9. There was a deliberate contrivance 
enġineered by Mahomed Umer Khan which 
prevented the present plaintiff from putting 
inasmuch as there was 
collision between Mahomed Umer Kban 
and the relations of the wife of the present 


plaintiff more especially her uncle Mahomed , 


Dawood. f " : 
3. It was the bounden duty of Mahomed 


Umer Khan to disclose to the Court the - 


fact that the pro-note was a nominal one 
and that his claim if any had been 
satisfied before the decree was passed as 
would appear from the letter, dated 19th 
October, 1920, written by Mahomed Umer 
Khan to Mahomed Dawood acknowledging 


the receipt of the consideration of the pro- 


note in‘ suit. It was argued that the wil- 
ful concealment of this fact from the Court 
was tantamount to a fraud practised on the 
Court. 

The principle defining the juriedicticn 
of a Court to impugn a previous decree for 
fraud has been ‘examined with care ly 
Jenkins, C, J , in the case of Nanda Kumar 
Howladav v. Ram Jiban Howladar (1). After 
a review of.the authorities the conclusions 
of the learned Chief Justice are stated es 


follows: 


‘Decree whether made ex parte or by 
consent or after contest, apparent or real, 
are equally liable to be attacked for fraud, 
the character of the fraud varying with 
the circumstances of each case. One wko 
seeks to impugn a decree pagsed after 
contest takes on himself a very heavy 
burden, and it is not satisfied- by merely 
inducing the Court to come to the conclu- 
sion that the appreciation of the evidence 


(1) 23 Ind. Cas, 337; 18 C. W. N. 681; 19 C. L. J. 457; 
41 Q: 990. . 
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and the ultimate decision- in, the former 
sult was erroneous......... The fraud must 


of the case and obtaining a decree by that: 


contrivance.” | ^. ., 
In the case of Logadapatti Chinnayya 

v. Kotla Ramanna (2) which is cited with 
approval inthe Full Bench decision of 
Kadirvelu Nainar v. Kuppuswaini Naicker 
(3) thetest to bs applied to determine 
. the nature of tha fraud sufficient to vacate 
a previous judgment is thus defined: “The 
test to be applied is, is the fraud com- 
plained of not something that was in- 

: cluded in what has been already ad- 
judged by the Court, but extraneous to it? 
If, for instance, a party be prevented by 
his opponent from conducting his ease pro- 

. pearly by trieks or misrepresentation,: that 
would amount to fraud. There may also 
be fraud upon the Court if, in a proceeding 
in which a party is entitled to get an order 
without. notice to the other side, he pro- 
cures it by suppressing facts which the law 
makes it his duty to disclose to the Court. 
But where two partiesifight at arms length, 


. it is the duty of each to question the al- 


legations made by the other and to adduce 
all.available evidenee regarding the truth 
or falsehood of it. Neither of them can 


— —fieglect this duty and afterwards claim to 


show that the allegation of his opponent 
was false." The Full Bench referred with 
approval to the dictum of Jenkins, C. J., in 
‘Nanda Kumar Howladar v. Ram Jiban 
Howladar (1). that the jurisdiction to set 
aside a decree for fraud is to be exercised 
with care and reserve for it would be high- 
ly detrimental to encourage the idea in 
litigants that the final judgmentin asuit 


is ‘to be merely a prelude to. further litiga- ` 
tion, and the Full Bench ruled that in India’ 


-the considerations mentioned by James, L. 
J., in Flower v. Lloyd (4) apply with very 
.great force asitis dangerous to allow a 
fresh suit to be brought by an unsuccessful 
litigant tosget aside thedecree passed against 
him on the- ground that his opponent had 
imposed on the’ Court by letting in perjur- 
ed evidence................. The passion for 
. (2) 19 Ind. Gas. 579; 38 M. 203; (1913) M. W. N. 387; 
13 M. L. T. 421; 25 M. L. J. 228. - - 

*(8) 45 Ind. Cas. 774; 41 M. 743; 34 M. L. J. 590; 


23M. L. T. 372; 8L: W. 103; (1918) M. W.N. 514° 


(E. B.). 
NS (1879) 10 Ch. D. 327; 39 L.T. 613; 27 W.R, 
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litigation wherever it exists in this country 
is likely to turn into almost incurable mania 
and the doctrine of res judicata “would 
become practically useless if the contrary 
view prevailed in Indian Courts. Nowhere 
more than in India it is necessary- to en- ` 
-force the salutary rule interest reipublice ut 
sit finis litium. S A 

What, in effect, does the alleged fraud 

said to have been practised upon the Court 
by the deceased Mabomed Umer Khan 
amount to? Simply this, that he did not 
disclose tothe Court the true natureof the’ 
pro-note upon which he brought his action 
that it was really executed ‘in favour of 
“Mahomed Umar Khan benami for the 
plaintiffs wife and that he colluded with 
Mahomed -Dawood to give false evidence 
in support of his claim. Every one of theses 
allegations formed asubject of an issue by 
the trial Court, evidence was led on . these 
issues including the evidence of Maho- 
med Dawood and the plaintiff's wife exa- 
mined on’ commission, The trial Court 
found adversely to the , presént plaintiff 
and if now.the plaintiff were allowed to 
re-agitate the matter on no other grounds 
than those [ have stated it would practical- 
ly amount to an attempt to vacate a:decree 
in a previous suit on the ground that it 
was obtained by perjured evidence. : 

Mr. Kimatrai further argued that there 
was even a grave item of fraud on the part 
of Mahomed Umer Khan in that he con- 
cealed from the Court that he had obtain- 
ed payment of the consideration of the 
pro-note some time after the institution of 


- the suit but long before the decree was 


passed. In support ofthis contention Mr.. 
Kimatrai relied on the letter, dated the 19th. 
October, 1920, which he said came to the 
knowledge of the plaintiffeshortly before 
he filed his-plaint. Assuming this letter ' 
to be a genuine letter all that it shows is 
“that Mahomed Umer Khan had ‘received 
the amount of the pro-note from Maho- 
med Dawood. .This circumstance :in no 
way affected the liability of «the present 
plaintiff uponthe pro-note. The letter dis- 
tinctly contemplates ‘the suit on the pro- 
note being proceeded with and the expen- 
ses of the litigation as from that date be- 
ing borne by Mahomed. Dawood.e This 
is purely a matter: between. Mabomed : 
Umer Khan the then plaintiff and Maho- 
med Dawood. The present plaiütiff—the 
defendant in that suit had nothing to do 
withthetransaetion. -It was opento Maho- 
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med Dawood under-O. XXII, r. 10 of the 
Code of Civil Procedure to ask the Oourt 
to allow him to continue the suit in his 
own name if he so wished. Butapart from 
that the position of the present plaintiff was 
im no way affected. M 

But Mr. Kimatrai-argued that the fact 
stated in the letter would support his case 
that theconsideration of the pro-note was 
not advanced to him personally but that 
it represented the share of his wife in the 
estate of her deceased father Mahomed 
Sirdar Mahomed Yacoob. If that is so 
the plaintiff’sremedy isclear. He has the 
remedy open to him of applying to-the 
trial Court torectify its judgment by way 
of review showing that evidence has come 
into his possession which he failed to ad 
duce at the -previous hearing and which 
he could not with all proper diligence have 
then adduced. 

But he certainly cannot institute a fresh 
suit to get the judgment vacated on that 
ground. i 

Mr. Kimatrai has placed very strong 
reliance upon certain observations of Crouch, 
A. J.:C., in the case of Khushiram Pohumal 
v. Ganshamdas (9). The learned Judge 
there observed: “ The circumstances must 
be such that the Oourt was not merely 
mistaken but misled; the circumstances 
must be such that it can fairly be said that 
the decree was actually obtained by fraud. 
No hard and fast limitations can be set 
down; but itis certain that a decree can 
be set aside which has been obtained in.a 
suit which is, in its very foundations false, 
which has been obtained directly by false 
allegations of faet constituting the very 
‘cause of action, deliberately put forward 
for the purpose of deceiving the Court 
and defrauding the defendant," This obser- 
vation of the learned Judge is, however, 
‘immediately followed by the following re- 


servation "On the other hand, it is also: 


certain that, where & decree has been ob- 
tained by means of evidence challenged 
by the other side and duly weighed by 
the Coprt before acceptance, the decree can- 
not be set aside merely on the ground 
that. such evidence can be proved to be 
false.” : 


To *the same effect is the observation of 
Hayward, A. J. C. who relied upon the 
ruling of Jenkins, C. J., in Nanda Kumar 
Howladar v..Eam Jiban Howladar (1) re- 


(5) 25 Ind, Cas. 946; 8 S. L. R. 81. 
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marking as follows: * The jurisdiction to 
impugn a previous decree for fraud is to 
be exercised with care. and reserve and 
the fraud must be established by proof 
before the propriety of the prior decree 
can be considered by the Court. There is 
an important distinction between ex parte: 
decrees and contested decrees and a very 
heavy burden would lie upon the party 
endeavouring toset aside a contested decree 
of a Court.” 

On a careful consideration of all these 
authorities I am of opinion, that there is 
no ground for holding that the decree in . 
Suit No, 347 of 1919 on the file of the Court 
of First Class Sub-Judge, Hyderabad was 
obtained by fraud in the sense indicated 
by the authorities. The plaintiff's suit must, 
therefore, be dismissed with costs. 

P. B. A. Suit dismissed. 

A. N. A. 


CALCUTTA HIGH .COURT. 
APPESLS FROM ORIGINAL CIVIL JURISDICTION 
Nos. 64 AND 65 or 1927. | : 
July 15, 1927. 
Present: —Sir George Claus Rankin, KT., 
Chief Justice, and Mr. Justice Mitter. 

Re BELVEDERE JUTE MILLS, Lr»., 
CHAITRAM SAGORMULL-—APPELLANTS 
versus 
HARDWARIMULL anp Co.— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts 181, 182, 
183— Award filed in Court—Limitation for execution 
—Arbitration Act (IX of 1899),s. 15—As if it were a 

decree of the Court’, meaning of. ` 

The words “shall be enforceable as if it werea 
decree of the Court” in s.15 of the Arbitration Act 
cover the question of limitation for execution as 
well as the question of procedure; and the period 
of limitation for the execution of an award filed in 
Court under the provisions of the Arbitration Act, 
is, therefore, governed by Art. 182 or 183 of Sch. I 
to the Limitation Act according to the Court in 
which the award is filed, and not by Art. 181. [p. 
809, col. 2; p. 810, col. 1.] ` 

Sasoon & Co. x. Ramdutt Ramkissen Das (1), ap- 
proved. : 

Appeals against the orders of “Mr, Justice 
Gregory, dated the 26th April, 1927. 

Messrs. S.N Banerjee, S M. Bose and 
I. P.Mookerjee, for the Appellants 

Messrs. B. K. Ghosh and S. R. Das, for the 
Respondents. : 

JUDGMENT. us 

Rankin, C. J.—In this case, an award 

was made on the 3rd of August, 1923, and 


'it wasfiled in the High Court under the 


NG 
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provisions of the Indian Arbitration Act on 


the 3lst of. August, 1923. There was an.’ 
assignment onthe' part of the Company in 
whose: favour the award was made to the 


present respondents on the 15th of Decem- 
ber,1926. In January, 1927,’ the: respond- 
`r ents-filed a. tabular statement and proceed- 
ed to issue notices in execution under r. 16 


of O. XXI ofthe Code of Civil Procedure.- 


These having been ` served, the matter 


came on for hearing before Mr. Justice 
Gregory on the 26th of April, 1927, and it 
was: objeeted that the application in ex-’ 


ecution was time-barred because Art. 181 
of the First Schedule to the Limitation Act 


applied, there being no other article which . 
learned Judge has held. 
that Art. 183 of the Limitation Act is. 


applied. The 


applicable and-that is the question before 
us. ME 

There can beno doubt that the terms of 
s. lóofthe Arbitration Act do not mean 
that an award shall be or shall be deemed 
to bea decree and Mr, B. K. Ghosh on 
behalf of the respondents concedes that 
completely. Indeed, it was clearly laid 


down by the Privy Councilin the case of’ 


Sasoon & Co v. Ramdutt Ramkissen Das (1) 
and it has‘ been laid down many times. 
The words of s. 15 are these: "An award 
ona Submission, on being filed in the 


Court in accordance’ with the foregoing ` 
__~provisions, shall (unless the Court remits. 


it to the re-consideration ofthe arbitrators 
or Umpire, or sets it aside) be enforceable 
asifit werea decree of the Court.” So, 


there can ‘be no ‘doubt thatitis not only. 


to be enforceable as if it, were’ adecree in 
general but, having been filed ina parti- 
cular Court, it is to be enforceable as if it 
were a decree of that Court. 


Now, we have been pressed to hold that- 
this provision refers only to the procedure: 


or mannerin which an award is to-be 


enforced by execution: and with reference. 


to thecase of In re Bankruptcy Notice (2), 


it is important to observe that s.-12 of the, 


English Arbitration Act, 1889, states in 
- express terms “An award or a submission 


may, by leave of the Oourtora Judge, 
-be enforced in the .same manner. as a. 
-jadgnient or order to the same effect." 


Under the wording of the English section, 


. (1) 70 Ind. Os. 777; $0 O. 1; 27 O.-W. N..660; A: 
L.R. 1922 (P. O.) 374; -37 O. L. J. 336; 44 M. L. J, 


758; (1923) M. W. N. 372; 18 L. W. 537; 49 I. A. 366 
P $ - . 


(2) (1907) 1 K. B. 478; 76 L. J.K. B. 171; 96 L. T., 


131; 14 Manson 1; 23 T. LR. 214. 


“It seemsto me, 
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it seems tome to be’ reasonably clear that 
there could be no successful contention 
that the 12th section of the Act of 1889 


.is addressed in any way toa question of 


limitation. Itisimportant to notice that 
the draftsman of the Indian Statute having 
the language of the -English . Statute be- 
fore him -has expressed himself much 
more widely. Thewords are “be enforce- 
ableasifit wero & decree of the Court." 
It is. quite true that, even so, ib is by no 
means clear whether the language used 
in s.15 is intended to be taken not only 


. ag regards manner in the largest sense of 


that word but alsoas regards time for the 
"purposes of limitation. It has been pointed 
to usthat similar wide language is to be 
found in s. 42 of the Code of Civil Prece- - 
where itsays that 


dure, “the Court ex- 


'ecuting a' decree sent to it shall have 


the same powers in executing such 
decree asif it had been passed by itself.” 
Now, in India we know that the period 
of limitation is one thing for ‘a- decree 
passed by a. Mofussil Court and another 
thing for a decree passed by a Chartered 
High Court. Itis to be observed with 
reference tos, 42 that the section deals with 
powers of the Court executing it and only 
with those powérs, so that there cannot 
bé very much doubt that the question of 
limitation is excluded from the purview 
of that section. The question of limitation 
isnot merely a question. of power. The 
matter is one of very great importance and 
itis [ think, to be noticed not merely 
that the Indian Statute uses wider langu- 
age. thao the English Statute but it © 
makes no special provision for limitation. 
in these circumstances, 
that, if one looks at the question of 
limitation from the point.of view of the 
different alternatives, there can be one 


-inference only and that is that the words 


employed by the Legislature in the firat 


'sub-seetion.ofs. 15of the Indian Arbitra- 


tion Act were iptended to gotothe ques- 
tion of limitation as well as to, the 
question of procédure. The Court has 
been reminded that questions of limitation 
are regarded for purposes of International ` 
Law as questions of procedure. ey Ot, 
` In the decrees ‘of Civil Courts, other - 
than Chartered High Courts the provisions 
ofthe Limitation Act are very elaborate. © 


These are provisions whereby .within the 


time limited by s. 48 of the Code appliea- , 
tions in execution can be made so long as ` 
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-they are made within three years of each 
other: and in the same way with regard to 
decrees of Ohartered High Courts not only 
-js there a limit of twelve years but there are 
elaborate arrangements for the extension 
of that period by payment of interest, ac- 
knowledgment and so forth. It is further 
tobe observed that on, the question of 
limitation, under Art, 182 there are elabo- 
rate arrangements for dealing withithe case 
where the decree has been passed against 
more persons than one and one of these 
persons is in a different position to the 
others. Now, we have toconsider the con- 
struction of 8.15 of the Indian Arbitra- 
tion Act with aview to choose between tivo 
alternatives: one is the view that a decree 
for purposes of limitation will be governed 
by Art. 1820r 183 according to as it is 
filed in à Chartered High Court or not and 
the other is the view that whatever happens 
to a decree it can only be enforceable with- 


in a period of three years prescribed by Art, - 


181 for applications for which no period of 
limitation is provided elsewhere in this 
Schedule or by s. 48 of the Code of Civil 
Procedure. It seemsto me, looking at the 
absence of all provisions in the Indian 
Arbitration Act with reference to limita- 
` tion, looking to the fact that the language 
of the English Act has been deliberately 
widened and to the fact that the question of 
the time-limit for execution is a question of 
enforceability of the decree, as Art.-183 it- 
self -shaws, that the correct view is that 
"s. 15 does cover the question of time 
within which the execution ofa deéree may 
be had. I, therefore, think that in this case 
the period of limitation is twelve years. 
This decision is in accordance with the 
view taken by a Single Judge, Mr. Justice 


Harrison of the Lahore High Court, in the- 


case of Pokhardas v. Radha Kishen (3). 
In this view, the appeal fails and must 
be dismissed with costs, ` : 
This judgment governs Appeal No. 65 of 
1927 which is also dismissed, with costs. 
Mitter, J,—I agree. i : 
A. N. å. Appeal dismissed. 
2 75 Ind. Cas. 924; 6 Lah. L. J. 564; A.I. R. 1924 
Lah. 544. i 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : 
Seconp Civi, APPEAL No. 10 oF 1927. 
June 17, 1927. k 
Present:—Mr. Maenair, A. J. C. 
-SURJU BAI AND ANOTHE&—DEPENDANTS— 
| APPELLANTS 
: VETSUS 
MOROPANT—Puatnt1rrF—RESPONDENT, 
Civil Procedure Code (Act V of 1908), O XXIII, 
T. 8—Order recording compromise, contents of— 
Separate judgment, whéther necessary— Appeal . from 
judgment, whether lies. : : 
Order XXIII, r. 3’of the Civil Procedure Code does 


“not provide that the terms of a compromise’ must be 


set out in the order; and the rule is sufficiently com- 
plied with ifthe order contains words showing that 
a compromise in terms indicated with sufficient 
clearness is accepted by the Court as a valid basis 
for a decree. (p. 811, col. 1.] 

Paban Sardar v. Bhupendra Nath Nag (1), not 
followed. ` - 


Appeal against the deoree of the Addi- 
tional Distriet Judge, Wardha, dated the 
in December, 1926, in Civil Appeal:No, 134 
of 1926. à 


Mr. N. R. Deopujari, for the Appel- 
lants. ] 


JUDGMENT.—Therespondent Moro- 
pant alleging that the appellants had 
encroached on his land sued for ponsesaion 
of a small plot in the town of Wardha. On 
2.th July, 1926, the Pleaders for the parties 
statedthat the claim had been compromis- 
ed in a particular manner, and the Judge 
took down their statements regarding the 
terms of the compromise. The parties de- 
sired 
delivered until certain terms: had been 
carried out and time was, therefore, given 
for this purpose. When this period had 
elapsed, defendants said that they were 
under some misapprehension when they 
‘came to the agreement and desired to 
resile from the agreement, The Judge 
passed an order rejecting this application. 
He then delivered a ‘judgment’, the sub- 
stance of which isthat the parties have 
compromised the case im terms which 
appear in statements recorded on 29th July, 
1926, and thata decree will be passed in 
accordance with these terms. . 

Ishall deal subsequently with the fpoinis 
pressed in the first appeal Before me, 
for the first time, it is urged thatas the 
trial Court has not recorded the agreement 
in the manner required by O. XXIII, r. 3 of 
the Civil Procedure Code, the decree of the 


that the judgment should not be. 


_-~e Gom promise 
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` first Court must be set aside.. Reliance is 


placed on Paban Sardar v. Bhupendra Nath 
Nag (1). Inthat case there wasa judg- 
ment which contained the words “The re- 
jection of the applicationof the 4th May, 
1912, makes the application of the 25th 
April operative.” The application of the 


2əth April was an application consented to’ 


by the defendant made by the plaintiff ask- 
ing that the decree should pass ina 
particular way: the defendant acceded to 
this application. Jenkins, C. J., and Ohat- 


terjea, J.,held that as there was no order 


djrecting that the’ compromise should be 
recorded, there could be no decree, and 
the case was aecordingly remanded. They 
remarked thatas there was no appeal from 
the decree, there must be an order against 
which an appeal lay under O. XLII, r. 1 
(m), Civil Procedure Code. : 


With due respect to the learned Judges 
who decided that case, I state my opinion 
that they were undera misapprehension 


regarding the meaning of O.XXIII, r. 3. . 


That Rule directs the Court to order a 
compromise to berecorded and to pass 2 
decree inaccordance therewith. The order 
then takes the place of a judgment. ‘The 
Rule does not-state that the terms of the 
compromise must be set outin the order. 
The order must contain words showing that 
in terms indicated with 
sufficient clearness is accepted by the Court 
as avalid. basis for a decree. Now the 
application dated 25th April, 1912,consented 
to by the defendant was clearly a com- 
promise. A statement that it was operative 
is surely equivalent to an "order that it 


‘should be recorded as a valid basis for the 
The "judgment" could 


decision ofthe suit. 
be attacked in appeal, 


In the ease under appeal whatthe Judge 
has termed a judgment is clearly an order . 


directing that the compromise should be 


. recorded. It does not contain the matter 
mentioned in O. XX, r.4.(2) of the Civil 
Procedure Code. The heading should be. 


order, as O. XLIII, r. 1 (m) terms the deci- 
sion an order. lt does contain a statement 
that the parties have compromised the case 
on terms which appear on the record. The 
decree, then, is not defective because of 
the absence of an order that the compromise 
should be recorded.  . 

In first appeal it was, urged 


that the 
(1) 33 Ind. Cas. 709; 43 O; 85. T x 
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statements of the appellants were admis- 
sions and could:be amended and: that the 
lower Court should have seen that there 
was a misunderstanding at the time these 
statements were recorded,- Later on an 
additional ground was.added that Sur- 
jubaihad not given authority to any one 
to compromise on her behalf. The lower 
Appellate Court found that the parties had 
come to a -compromise after they had had 
full opportunity to grasp the wholesitua- 
tion. Healso found that Surjubai's hus- 
band Devideen must be considered to have 
full authority to enter into & compromise 
on behalf ofhis wife He, therefore, dis- 
missed the appeal. The appealshould, of 
course, have been treated as a miscellaneous 
appeal against the order. i 


It is urged before me that Burjubai did 
not give authority to her husband. to com- 
promise the case. Before the lower Appel- 
late Court in the original grounds of appeal 
the statement of the Pleader is stated to 
be the statement of the appellants. This 
is an admission that the plaintif was 
instructed by both appellants. There is 
ample ground for the conclusion that 
Surjubai authorised her husband to 
instruct the Pleader on her behalf. 


It is next urged that there is difficulty 
ininterpreting the decree. This was not 
urged in thelower Court orin the grounds 
of appeal before me. I see no reason to 
think that the decree is ambiguous. The 
appeal is dismissed without notice to the 
opposite party. I remark that as the lower 


Appellate Court has treated the appeal as” - 


a regular one, I consider that I should 
treat this asa second appeal. 


Appeal dismissed. | 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Degoreg No. 32 
oF 1925. 

_ June 30, 1927. 

Present :—Sir George Olaus Rankin, Kr., 
Chief Justice, and Mr. Justice Mitter. 
RAJANI KANTA BANERJEE AND OTHE38 

—PLAINTIFFS—APPELLANTS 
i VETSUS 
RAJ KUMARL DASI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 —Solenama 
operating as lease— Registration, necessity of —Bengal 
Tenancy Act (VIII of 1885), s. 85—Sub-lease of 
raiyati holding.for more than nine years—Deed un- 
registered—Possession delivered—Rights of lessee— 
Specific performance—Adverse possession —Limited 
interest —Tenant, whether can prescribe for permanent 
tenancy. i i 

A solenama which is intended to operate as a grant 
of a permanent tenancy to take effect at once is & 
lease and is, therefore, compulsorily registrable. 
[p. 812, col. 2.] Ca fitt . 

A sub-lease of a raiyati holding for a-period ex- 
ceeding 9 yearsis contrary to the policy of the 
Bengal Tenancy Act, and, therefore, there can be no 
question of the right to specific performance being 
called in to cure the absence of registration of a deed 
evidencing sucha transaction. [p.812, col. 2; p. 813, 
col. 1.] , 

A person having a real right to be in possession 
of land belonging to another cannot obtain any 
right to a permanent tenancy by prescription in 
such land against the owner by mers assertion of a 
claim to hold for an unlimited number of years. 
[p. 813, col. 2.1 i 

Mokammad Mumtaz Ali Khan v. Mohan Singh (3), 
Madhavrao Waman Saundalgekar v Raghunath Ven- 
katesh Deshpande (4) and Nainapillai Marakayar v. 
Ramanathan Chettiar (5), applied. 

Appeal against a decree of the Addi- 
tional District Judge, Faridpur,dated the 5th 
of September, 1924, affirming that of the 
Mansif, Third Court, Chikandi, dated the 


23rd of May, 1924. 

Babus Asita Ranjan Ghose and Satya 
Charan Pal, forthe Appellants, 

Babu Abinash, Chandra Ghose, 
Respondents. 

JUDGMENT. 

Rankin, C. J.—This is a case in which 
the plaintiffs sued for ejectment after ser- 
vice of a notice to quit. The Munsif did 
not try any isgue except the "issue whether 
the plaiptiffa were estopped from bringing 
the suit for khas possession. The lower 


for the 


Appellate Court dealt with the same ques- . 


tion only. ; 

The facts are shortly these: That the 
father of the defendants sold the suit land 
and certain other lands forming a jama to 
the plaintiffs’ predecessors. The latter 
go: possession ofall the lands except the 
lands fnow-in question. Thereupon it is 
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said that afler the expiry of 12 years the 
plaintiffs brought a suit for recovery of 
these very lands against the defendants’ 
father. That suit was settled by a sofenama 
and the effect of the solenama was that the 
defendants’ father admitted the right of 
the plaintiffs to get possession of these 
lands but it was agreed thatthe defendants’ 
father should be a tenant to the plaintiffs at 
acertain rent permanently. In that suit it 
may be mentioned that the claim of the 
plaintiffs was first of all for khas possession 
and, inthe alternative, if that was not 
granted to them, for rent from the defend- 
ants’ father. Now,in the present suit thé 
solenama containing the promise of the 
plaintiffs to let the defendants have these 
lands as tenants permanently, is set up as 
an answer to the plaintiffs’ claim for 
khas possession and the learned Vakil on 
behalf of the plaintiffs says that that 
solenama does not afford a defence because 
it was not registered as required by s. 17 (d) 
of the Registration Act. 
. The first question, therefore, is whether 
that solenama requires registration as being 
a lease. There can be no doubt that the 
intention of it was to operate as the grant . 
ofa tenancy to take effect at once and in 
my judgment there is no escape from the 
conclusion that it wasa lease. That being 
so, there is no escape from the further 
conclusion that it is not exempt as being an 
order or a decree of the Court, from the 
requirement of registration because that 
requirement is only Joregone on the face of 
8. 17 of the Registration Act in cases coming 
within cls. (b) and (e) of sub-s. (1) of s. 17. 
This was elearly held by the Privy Council 
in the judgment delivered by Lord Buck- 
master in the case of Hemanta Kumari 
Debi v. Midnapur Zemindari Co., Ltd (1). 
Now, the present caseis affected by the 
terms of s.85 of the Bengal Tenancy Act 
which says “a sub-lease by a raiyat shall 
not be admitted to registration if it purports 
to create a time exceeding nine years.” 
There can be no doubt that the jama 
purchased by the plaintiffs and to which 
the plaintiffs’ right was recognised by the 
solenama was a raiyati holding.. In these 
circumstances, it being contrary.to*tlie . 
policy of the law that asub-lease exceeding 
nine years should be made bya raiyat by 


(1) 53 Ind. Cas. 531; 46 I. A. 240; 47 OC. 485; 24 
C. W. N. 17%; 37 M. L. J, 525; 17 A. L. (J. 1117; (1920) 


M. W. N. 66; 27 M. L. T. 42; 11 L. W. 301292 Bom, L. 
R. 488 (P. C). i 


{> 
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a grant there can be no question of specific 
performance being called in to cure the 
absence of registration and such cases as 
Mahomed Musa v. Aghore Kumar Gangult 


(2) cleatly afford no relief tothe defendants, - 


In these- circumstances_there-is only one 


contention made on behalf of the defend.. 
ants by way of further defence to the 


plaintiffs’ claim for khas possession. It is 
said that whether or not this solenama was 
valid, the defendant has been in possession 
: under it for a very long time paying the 
rent agreed upon by the solenama and, 
therefore, he beingin possession claiming to 
have a permanent tenancy right, has under 


the decisions of this Court prescribed a’ 


‘limited interest and has a defence tothe 
claim of khas possession. Now, that branch of 
the law has been considered by-the Judicial 
Committee in more than one, recent case. 
I would refer to three recent cases. One is 


the case of, Muhammad Mumtaz Ali Khan v.: 


Mohan Singh (3). Their Lordships say: 
“They a's unable to affirm, asa general 
proposition of law, that a person who is, in 
“fact, in possession of land under a tenancy 
‘or occupancy title can, by a mere assertion 


in a judicial proceeding and the lapse of six. 


or twelve years without that assertion having 
been successfully challenged, obtain a title 
as an under-proprietor to the lands.” The 
next case [Madhavrao Waman Saundal- 


- 'gekar v. Raghunath Venkatesh Deshpande . 


. (AXis in the same Volume at page 255 and 
there.at page 264, Sir John Edge delivering 
the judgement of their Lordships said this: 
“Tt id not necessary for their Lordships to 


‘decide in this, case whether the answer of. 


the Full.Bench limited as it must have 
‘been to the case of a stranger to the watan, 
setting up asa defence, 12 years’ adverse 
possession, was or was riot correct, although 
they are constrained to say that it is 
somewhat difficult to see how a stranger to 
a watan can acquire a title by adyerse posses- 


sion for 12 years of lands, the alienation of . 


. (8) 28 Ind. Cas. 930; 17 Bom. L. R. 420; 21 0. L. J. 
231; 28 M. L. J. 548; 19 O. W. N.250; 13. A. L. J. 229; 
17 M. L. T. 143; 2 L. W. 258; .42 O. 801; (1915) M. W. 
N. 621; 42 1. A. (P. Q.). . 
(3) 74 Ind. Cas. 476; 50 I. A. 202 at. p. 209; 28 O. W. 
N. 840; A, I. R. 1923 P, O. 118; 21 A. L. J. 757; 45 A. 
419; 26 O. C. 231; 45 M. L. J. 623; 9O. & A. L. R. 
901; 10 O. Is. J. 383; 19 L. W. 283; 39 OL. J. 295; 33 
M. L. T. 321 (P. CJ. gx 
(4) 74 Ind: Oas. 362; 50 I-A. 255 at p. 264; 28 O. W.- 


N. 857; 25 Bom. L. R. 1005; (1923) M. W. N. 689; A. T, 
198; 20-L, 
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which was, in the interests of the State, 
prohibited.” In the case of Nainapillar 
Marakayar v. Ramanathan Chettiar (5), it 
was laid down by their Lordsbips that 
“No tenant of lands in India can obtain 
any right to a permanent tenancy by 
prescription in them against his landlord 
from whom he holds. the lands.” The’ 
present isa case in which the: defendants 
could not have been ejected by the plaintiffs. 
It is. quite true that the plaintiffs could 
have given notice to quit and thereby ^ 
entitled themselves ex hypothesiiobring an 
action. The plaintiffs were not obliged to 


' give notice to quit unless they wanted to do 


so. The result is that the plaintiffs were not 
in a position to get a decree for ejectment 
against the defendants. The defendants 
having a real right to be in possession, the . 
mere additional fact that a claim was as-^ 


‘serted to have an unlimited number of years - 


in which. their right to the lands, would 
subsist is not a circumstance that enables” 
them to prescribe a permanent tenancy as 


' against their landlords. Thereisno warrant: 
for such doctrine in s. 28 of the Limitation 


Act and it wóuld appear ftom the decisions. 
which I have cited that there is no validity 
inlawin a case of this sort for any finding’ 
io the effect that there has been prescription 


` ofa right to a permanent tenancy, A case 


of estoppel is another matter. 

These being the only points which were 
presented tous by the argument in this case, 
jt remains to direct that the appeal should 
be allowed. The decrees of the lower Courts 
set aside and the case. i$ sent 
back to the Original Court: for the deter- 
mination of the issues which have been 
left undecided, that is to say, fortke 
determination of issue No.3. as regards 
NS of notice and, if necessary, issue ` 

0. D. 

The appellants are entitled to their costs ` 


.in this Court. f 


Mitter, J.—I agree.. ` 
* A. N. A. -- Appeal allowed. 


© (5) 82 Ind..Oas. 996; 51 I. A. 83; 47 M. 337; 280; 


N. 809; A. I. R. 1924 (P. C.) 65; 19L. W. 259; 22 
. L. J. 130; 34 M. L. T. 10; (1924) M. W. N. 993; 46 
© B 546; 10 O. & A. L. R. 464; L. R. 5 A. (P. 0) 33 


` appeal. 
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"OUDH CHIEF COURT. 
SEGOND Crv:L ArpEaL No. 179 or 1927. 
August 25, 1927. 
Present:—Mr. Justice Raza. 
SARJU SINGH-—PLiINTIFF—APPELLANT 

F versus n : 

DHANI RAM-—DszrENDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. X XXII, 
r.4, Sub-r. (3)—Appointment of guardian ad litem 
— Consent of guardian, whether should be express. . 
The consent, of a proposed guardian ad litem 
required by sub-r.(3) of r 4.of O. XXXII, Civil 
Procedure Code, need not be express but may bean 


, implied one. . 


Second appeal against the judgment and 
- decree of-the First Additional Sub-Judge, 
"Lucknow, dated the 8th February, 1927, 


- reverging.that.of the Second Munsif, Luck- 


now,.dated the 30th .September, 1926. 
Mr. Hakimuddin, for the Appellant. 
Mr. D. K. Seth, for the Respondent. 


JUDGMENT,—This is an appeal from 
a decree of the Additional Subordinate 
"Judge, Lucknow, dated the 8th February, 
1927, setting aside a decree of the Second 
Munsii, Lucknow, dated the 30th September, 
1926. : 
The appeal arises out of a suit brought 
by the plaintiff for cancellation of an ex 
parte decree, which. was passed against 
bim asa minorunder the guardianship of 
his mother who was his certificated guar- 
dian. The decree was passed by the Addi- 


tional Judge of the Small Cause Court, ` 


Lucknow. The ground -on which the 
plaintiff prayed for .cancellation of the 
aforesaid deeree was that he was not 
propefly represented in the Court of Small 
Causes. It was. further.alleged that the 
decree was obtained by fraud, ‘but the 
plea of fraud was, subsequently, withdrawn 
by the plaintiff. f 

: “The claim was resisted by the defendant 


` on various grounds. 


The learned Munsif decreed the plaintiff's 
claim; but the learned’ Additional Sub- 
ordinate Ti 
appeal. The plaintiff has now come to this 
Court in second appeal. , pat a 
^ In my opinion thereis*no force in this 
The only point for determination in this 
appeal is—whéther O. XXXII, r. 4 ofthe 
Code of Oivi] Procedure, requires that the 
consent of aperson for his appointment as 


guardian ad litem should be express, This . 


point was, in my opinion, rightly decided 


by the learned Additional Subordinate 
‘Judge against the plaintiff. It was held in 


NRIPENDRA BAUSAN ROY v, Rada ÉRAMATHA BHUSÁN DEB. 
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the case of Vasireddi Sriramulu v. Putcha 
Lakshminarayan (1) that O. XXXII r. 4, 
Civil Procedure Code, does not require 
that the consentof a person for his appoint- 
ment as guardian ad litem sheuld be 
express; it may bean implied one. It was 
held in Chatter Singh v. Tej Singh 
and Tajeswar Dutt v. Lakhan Prasad Singh 
(3) that.the consent may be implied. It 
was held inthe latter case that where the 
certificated guardian, the mother 
the minor, was served with notice that 
it was proposed -to appoint her the 


"guardian ad litem of her son and no 
-objection was taken by the mother, 


the 
Court--might , properly assume that the 
mother had no objection to the proposed 


'appoiütment, and that she in fact consented 


thereto. It was held by & Bench of this 
Court in the case of Shiam Bahadur v, Brij 
Kishore (4) that the consent of a proposed 
guardian ad litem required by sub-r. (3) 


of r, 4 of O.. XXXII, Code of Civil Proce- 


dure need not be, express and it may bean 
implied one. 

I think the learned Additional Subordi- 
nate Judge was perfectly right in allowing 
the defendant's appeal. I can find no ground 


for interference and dismiss the appeal 


with costs. . 
G. B; 
ANSA. | 

i D 3s Ind, Cas. 312; 47 M. 783; 20 L. W. 248; 47 M. 


Appeal dismissed. 


73; A.I. R: 1925 Mad. 30; 35M. L. T. 12. 


(F.B). 
3) 59 Ind, Oas. 671; 43 A. 101; 18 A. L. J. 956; 2 


`U. P, L. R, (A) : 
` (3) 83 Ind. Oas. 290; 2 Pat. 296; 4 P.L. T. 127; 


are Pat. 88; 1 Pat. L. R. 59; A:I. R. 1923 Pat, 


(4) 101 Ind. Cas. 632; 4 O. W. N. 336; A. I. R. 1927 
Oudh 173, . | - 


CALCUTTA HIGH COURT. 
Civit Reviston Case No. 857 oF 1927. 
': July 26, 1927. 
Present:—Mr. Justice Cuming and 
Mr. Justice Oammiade. . 
NRIPENDRA BHUSAN ROY AND OTHERS 
` —DzrENDANTS —PETITIONERS 
| versus 
“RAJA PRAMATHA BHUSAN DEB RAY 
—PraiNTIFF—OPPosrTE PARTY 
Civil Procedure Code (Act V of 1908), 0. XXVI, r. 
15—Local investigation—Power of Court to impose 
conditions, i s: 
“Order XXV], r. 15 of the Code of Civil Procedure 
does nob prevent a Court, if it thinks fit, from 


(2) 


of ' 


ad 


[104 L O, 1997] ^ - NRIPENDRA BHUSAN BOY v. RAJA PRAMATHA BHUSAN DEB... 
“making any terms that it chooses asa condition pre-" 


cedent to the granting of a prayer.for lócal investiga- 
sion. [p. 815, col. 2.] : H 


Rule against an order of the Court of the . 


' Subordinate Judge, Jessore, dated the 28th 
June, 1927, in Rent Suit No. 2 of 1727. 
Babus Jogesh Chandra Roy. and Nakul- 
eswar Mukerji,for the Petitioners. - 
Babus Braja Lal.Chakraburti and P 
Kamal Das, for the Opposite Party. 


JUDGMENT.—The facts of the case 
in which this Rula has been granted are 


raf ulla 


_briefly these—the plaintiff-opposite party ` 


on the 12th January, 1227, filed a sait for 
rent against the present petitioners. The 
“amount claimed in this suit was Rs: 12,394 
oid being the balance ofthe rent due for 
one year aud eight months only. Thearea 
.of the demised land which comprises 
some 24 mouzas is about 5,000 bighas. 
defendants: petitioners appeared on the 17th 
February. After various adjournments 
they finally filedtheir written statement on 
the 30th April. Then on the 28th June the 
defendants filed an application for a local 
' investigation. It was apparently a part of 
their defence that they had been dispossess- 
ed by the plaintiff from a portion of the 
demised land and hence they were entitled 
to total suspension of rent. It will also 
appear that the area of the land from which 
the alleged dispossession took place is some 
100 bighas. The, learned Subordinate 
Judge apparently was not satisfied that the 
application for -local investigation was 
bona fide and he recorded the following 
order: “It is doubtful whether the com- 
parison of the thak will benefit the defend- 
ant. Local enquiry for that will take time. 
lf the defendant wants to do that he must 


deposit the amount of the claim and plaint-. 


iff will be able to withdraw $ths of the 
amount before decree, If this is done 
within 10 days local inquiry may bé 
ordered." Mr. Roy for the petitioners con- 
tends that the Judge had no power to 
order that the defendants must deposit the 
amount elaimed and the plaintiff would 
be, able to withdraw ths of the amount 
. 80 deposited. He contends that O. XXVI, 
r. 15 only allowa the Court. to order that 
the party desiring localinvestigation should 
deposit the amount of the costs of the 
local inyestigation. Order XXVI, r. 15, 
however, is not exhaustive. 
vides that the Court may if it thinks fit 


The: 


It only pro-. 


815 


for the investigation. But it does not pre- 
vent the Court, if it thinks fit, from mak- 
-iog any terms that it chooses as a condi- 
tion precedent to the granting of the 
` prayer for local investigation. That it is 
so open to the Court is clear from O, XXVI, 
.r.9. If it is open'to the Court to refuse 
a, local investigation, then clearly it would 
be open to the Court to determine that 
- the local investigation should only be 
' granted on certain conditions. Olearly it 
is open to the petitioners if dissatisfied 
“with the'conditions not to proceed any 
. further with the local investigation. They 
are now in no way in worse position thàn 
^if the Court had at once refused to grant 
. the investigation at all. In fact they are 
in a better position, because if they now 
comply with the condition they can have 
now the local investigation desired. They 
are not obliged to comply with the condi- 
tions if they do not want to. i 

. Looking at the facts of the case it seems 
`: to us that the conditions imposed are really 
not unreasonable. The suit was.filed so 
long ago as the 12th January, 1927. The ' 
petitioners appeared on the 17th February. 
They then délayed more than whatis or- 
dinarily normal period before they filed 
their written statement. Even whenthey 
filed written statement they did -not 
apply at once for a local investigation but 
apparently wanted until the land had gone 
under water and the relaying of thak map 
would be impossible. The result, of course,, 
-would be that the trial of the suit would 
be delayed for some time. Further it 
would seem that the amount. of land al 
‘leged to be dispossessed is roughly some 
100°bighas. The proportionate rent of which - 
would be Rs. 150 out of the total amount ' 
claimed, namely, Rs. 12,894. In the cir- 
cumstances of this case we are of opinion 
that it was open to the leárned Judge to 
impose the conditions that he did before 
granting local investigation and the con- 
.ditions imposed in the circumstances of 
‘the case are nof unreasonable. It is not 
easy to see how* the matter came within the 
purview of s. 115, Civil Procedfire Code. 

The Rule is, therefore, discharged with 

costs. Hearing-fee seven gbld mohurs. 

. Let the record be sent down without de- 
lay. SMS ‘ 


ALN. A, Rule discharged, 


order that the party requiring investiga- ` 


tion Should deposit the necessary -expense | 


8i6 
- RANGOON HIGH COURT. 


> CIVIL MISCELLANEOUS APPEAL No. 69 cr 1926. 


March 16, 1927. MEH 
Present :—dustice Sir Benjamin Herbert 
Heald, Kr., and, Mr. Justice Cunliffe. 


© JHAN BAHADUR SINGH-—APPELLANT 


versus. 


Tare BAILIFF or ras DISTRICT COURT 


or TOUN GOO—RESrONDENT., 

. Provincial Insolvency Act (V of 1920), s. 88— 
Application by creditor to be entered in Schedule— 
Limitation--Limitation Act, (IK of 1908), Sch. I, 
Art. 181, applicability of—Insolvency Acts—Complete 
Codes—No period of limitation prescribed —Discretion 
of Court— Vigilantibus, et non dormientibus lex 
suceurrit.' V 

The Third Division of the Schedule to the Limitation 
Act is not intended to apply to applicaticns made under 


e ‘Insolvency Acts inasmuch as these Acts are intend- 
: MER be molete Codes:of the Insolvency Law and to 


prescribe their own periods of limitation; and as no 
period of limitation is prescribed in the Provincial 
Insolvency Act for applications by créditors to be 


"brought on tothe schedule ‘of creditors, the matter 


is within the discretion of the Insolvency Court. [p. 
7, col 1.) | ^ f . 

t kah ie inequitable to allow a creditor who 

was actually called upon to prove his debt within & 

period fixed by the Court, who has not proved either 


within that period or within a period of over five ' 


years thereafter, and who has offered no explanation 
‘of his delay or excuse for his laches to come in and 
prove his debt; in spite of that.delay and laches, ata 
‘time when execution of the decree in which the debt 
has been merged would be long time-barred except 
for the equitable extension of time which the Insol- 
vency Law allows. [p. 817, col. 2.) . ir 
Quare.—Whether Art. 181 of Sch. Iof the Limita- 
tion Act is applicable only to applications made under 
the Code of Oivil Procedure. [p. 817, col. 1.] . 
,Baimanekbai v. Manekji Kavasji (3), Tiluck Singh 
' v. Parsotem Proshad (4) and Rahmat Karim v. Abdul 
Karim (5), doubted. $ 
Mr. P. B. Sen, for the Appellant. 
‘Mr, S. Gartgult, for the Respondent. 


: JUDGMENT. 

Heald, J.—On the 5th January, 1920, 
Ram Nath Singh was granted a decree for 
Rs, 357 agains one Birju and in execution 

of that decree obtained'an order for Birju's 
. detention in the Civil Jail. 


. On the 7th of February, 1920, Birju peti- 


tioned from Jailto be adjudicated insolvent, 
‘and in spite of Ram Nath, Singh's opposi- 


‘tion he was adjudicated ihsolvent on the. 


24th of February, 1920. It may be noted that 
‘in the schedule of debts attached to his peti- 
tion-he entered Ram NathSingh's debt. ` 

The Insolvency Court fixed the 15th of 
Mareh for framing the schedule of creditors, 


but neither Ram Nath Singh nor any other . 
creditor proved any debt or appeared on: 


the date fixed, with the result that no sche- 
dule of creditors was framed and the case 


æ re 


e 


.JHÀN BAHADUR SINGH v. BAILIhi, DISÊRIOT CURT, TODNGOO. (104 1. 6, 1927) 


was “closed.” Birju never applied tor his 


‘discharge and is, therefore, still an undis- 


charged insolvent. , 

On the 19th of December, 1925, Ram Nath 
Singh applied to be allowed to próve his 
debt and to be entered in the schedule of . 
creditors. Healso applied to. the Court to 


.seize certain cattle which he alleged to be- 


long to Birju, a: 

The Court appointed its Bailiff to be Re- 
ceiver and to take possession of the cattle, 
and at the same-time issued notice of Ram 
Nath Singh 's application to be brought on 
to thé schedule of creditors toBirju. Birju 
appeared and admitted the debt but still 


-the Court framed no schedule. 


The cattle were seized by the Receiver 
and the present appellant claimed them as 
belonging to him and not.to Birju. His 
claim was disallowed and he appeals, 

"A'question was raised in the Insolv.ncy 
Court whether or not Ram Nath Singh's ap- 
plication to, be entered in the echedule. of 
creditors was barred by limitation. The 
learned Judge on thestrength of a judgment 
of a Bench of the High Courtof Madras in 
the case of Sivasubramania Pillai v. Thee- ` 
thidppa Pillai(1) held thatit was not so 
barred. He referred also to the case of 
Baranashi Koer v. Bhabadeb Chatterjee (9) 
whicli does not seem to have been officially 
reported.. : é i 

It ‘was held in those cases that a debt prov- 


'ablein insolvency can be proved in. the EN 
insolvency proceedings although at ike ~ 
time ofthe proof a suit in respect of 


it or execution of the decree in which it has 


"been merged would be barred by limitation. 


I have no doubt that a debt which was 
not-barred -at the date of the adjudication 
order ean in certain circumstances be prov- 
ed in the insolvency after a suit or the exe- 
cution of a decree in respect of it would be 
time-barred. When the lawrelating to in- 


‘solvents was transferred from the Code of 


Civil Procedure to the Insolvency Acts, 
‘Art, 174 of the Limitation Act of 1877 
was repealed and since that repeal it would 
appear that there is no period of limitation 


-for applications by creditors ofan insolvent 


to be entered in the schedule of creditors. . 
It has been suggested that such applicatious 
fall under Art. 181 of the present* Limi- 
tation Act, but since the decision in the Gase 


- (1) 75 Ind. Cas, 572; 47 M. 120;.45.M. L. J. 166; 
18 L. W. 636; (1923) M. W. N. 895; A. I. R. 1924 Mid. 


163. 
- (2) 66 Ind, Cas, 758; 34 O. L. J, 167, 


—— 


——7 


[101 t. 0. 1827] NIADAR MAL v; 
of Baimanekbai v. Manekji Kavasji (3) 
which was followed apparently without 
special consideration in the cases of Tiluck 
Singh v. Parsotem Proshad (4) and Rah- 
mat Karim v. Abdul Karim (5), it seems 
to have been held that Art. 181 applies 
only to applications under the Code of Civil 
Procedure. Thisview may or may not be 
‘correct. Withall respect for the learned 
: Judges whohave takenorfollowedit, I would 
suggest that the reasoning on which it was 
based was fallacious and that it was nottrue 
ofthe Limitation Act of 1877 any more than 
itis true of the present Limitation Act that 
all the applications mentioned in the Third 
Division of the Schedule are necessarily ap- 
plications uaderthe Code, If that Division 
wasintended by the Legislature to apply 
only to applications underthe Code, thenthe 
“express reference in certain articles in that 
Division to thé applications mentioned therein 
as being applications under the Code, and 
the omission of such reference in respect of 
the applications mentioned in other articles 
seems to be inexplicable. But whether 
‘Or not itis true that the Third Division of 
the Schedule is applicable only to applica- 
tions made under the Code of Civil Proce- 
dure, 1 accept the view that it was not in- 
tended toapply toapplications made under 
-the Insolvency Acts because, in my opinion, 
those Acts were intended to becomplete Codes 
of theInsolvency Lawapplicabletothe areas 
to which they applied, and to prescribe their 
own periods of limitation, No period of 
limitation has been prescribed in the Pro- 
vincial Insolvency Act for applications by 


. creditors to be brought on to the schedule ` 
_of creditors and, therefore, I would hold that 


the matter was intended to be left to the 
discretion of the Insolvency Court. 

The question then arises whether in the 
present case, where the creditor in question 


had notice of the debtor's petition to be ad- ' 


judicated insolvent, was present when the 
order of adjudication was made, had notice 
of the date fixed for the framing of the 
schedule of creditors and took no steps 
either to prove his debt or to be brought on 


to the schedule ofcreditors, and where no ` 


creditor proved any debt and no schedule 
ofcreditors was or could be framed, the 
creditor in question ought to be allowed to 
.prove his debt andto apply to be brought 
on to à schedule of creditors after sleeping 
(3) 7 B. 212: 4 Ind. Dec. (x. s.) 141. 

(4) 22 U. 924; 11 Ind. Dec. (N. 8) 61 

(5) 34 0,672; 8 C. L J, 119; 11 O 


8H 


2, 
W. N, 674. 
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over his right for à period of nearly six 
years. To that question I think that there 
can be but one reasonable answer, namely, 
that ‘‘ Vigilantibus et non dormientibus lex 
Succurrit," and that it would be inequitable 
to allow acreditor who was actually called 
upon to prove his debt within a period fixed 
by the Court, who has not proved either 
within that periodorwithin a period of over 
five years thereafter, and who has offered no 
explanation of hisdelay or excuse for his 
laches tocome in and prove his debt in 
spite of that delay and, laches at a time 
when execution of the decree in which the 
debt has been merged would be long time- 
barred, except for the equitable extension 
of time which the Insolvency Law allows. 

Since in the present case no creditor prov- 
ed in respect of any debt during the period 
of nearly six years which has elapsed since 
the adjudication, it was jin my opinion, un- 
necessary and inequitable forthe Court to 
order the seizure of the cattle on the ap- 
plication of Ram Nath Singh, and the cattle 
ought to be returned to the person from 
whose possession they were seized. 

I would, therefore, set aside the lower 
Court's order directing the Receiver to take 
possession of the cattle and would. direct 
their return to the person from whose ‘pos- 
gession they were seized. 

As I would decide the appeal otherwise 
than on a findingthat appellant’s claim to, 
the cattle was established, I would make no 
order for costs in either Court. * 

Cunliffe, J,—I concur. j 

A, N. A. : ` Order set aside, 


LAHORE HIGH COURT, 
Lrrrexs Parent ÁPPEsL No. 300 or 1925. 
February 4, 1927. 

Present :—Siy Shadi Lal, Kr., Chief Justice. 
and Mr. Justice Brqad way. 
NIADAR MAL—JUDGMENT DEBJOR— 


APPELLANT 
‘ versus 
RATTAN LAL—DECAEE-HOLD ER— 
RESPONDENT. . 


Civil Procedure Code (Act V of 1908), s. 144 —- 
‘Restitution’, meaning of—Money paid not under or 
in consequence of decree or order of Court, whether 
can be ecovered.under-s, 144, Civil Procedure Code. 

The word 'restitution' implies restoration to a 
party of what has been lost to him inexecution of a 
deoree or directly in consequence of that décreo and 


818 


- consequently, a payment which is not made in execu: 


à 


. tion of a decree or order of Court or in consequence 


of any such decree or order cannot be recovered by 
way ofan application for restitution under s. [44 of 
the Oode of Civil Procedure. 

Baikuntha Nath Chattoraj v. Prosannamoyi Debi 
(1), followed. 


Letters Patent Appeal sgainst the judg- 
ment of Mr. Justice Addison, dated the 
24th October, 1925, 

Mr. Mehr Chand Mahajan, forthe Appel- 
lant. : 

Mr. Sardha Ram, for the Respondent. 


JUDGMENT. 

Broadway, J.—The circumstances 
giving rise to this Letters Patent appeal 
are briefly these :— 

Rattan Lal and Niadar Mal were partners 
in two separate businesses. In respect of 
one of these businesses Rattan Lal fileda 
suit for dissolution and rendition of ac- 
counts against Niadar Mal and was given 
afinal decree for a sum of Rs. 2,281 payable 
by Niadar Mal, In the decree it was also 
declared that Niadar Mal alone was re- 
sponsible for the claim of one Gustav Spiel- 
mann. Soon afterthe passing of this decree 
and while an appeal against it was pending 
in the High Court, the Custodian of Enemy 
Property (the District Judge of Delhi) 
took proceedings against both Rattan Lal 
and Niadar Mal in connection with Gustav 
Spielmann's claim against them, with the 
result that they each paid a half of the 
claim to the said Custodian of Enemy 
Property, Subsequent tothis Rattan Lal 
approached the said Oustodian and induced 
him to refund to him the amount paid by 


' him (Rattan Lal) on his giving security for 


its re-payment if re- payment should become 
necessary and Niadar Mal was made to pay 
to the Custodian the entire amount dve to 
Gustav Spielmann. In February 19:5, the 
High Court set aside that portion ofthe 
decree which related to the declaration that 
Niadar Mal alone wasresponsible to Gustav 
Spielmann, Rattann Lal having admittedthat 
that matter related tothe second partnership. 

After this order of the High Court Niadar 
Mal -applied to the Senior Subordinate 
Judge, Delhi, under 8. 144 of the Civil 
Procedure Code for restitution of half of the 
sum-paid by him to the Custodian es stated 
above. e He urged that the payment had 
been made by him because of the decree 
of the Court of first instance. This applica- 
tion having been dismissed, he preferred 
an appeal tothis Court which was dismissed 
by Mr, Justice Addison, ' 


MÀUNÜ BLA DIN v. MAUNG RYAW GALE, 


[1&4 1. C. 1997) 


The point for determination in this appeal 
is whether s.144 of the Civil Procedure 
Code is applicable in the circumstances 
detailed above. Section 144 (1) iš as fol- 
Jowe:— ' 

“Where and in so faras a decree is varied 
or reversed, the Court of first instance shall, 
on the application ofany party entitled to 
any benefit by way of restitution or other- 
wise, cause such restitution to be made as 
will, so far as may be, place the parties in 
the position which they wculd have occu- 
pied but for such decree or such part there- 
of as has been varied or reversed;............ " 

As stated by Mr. Justice Addison, the 
word ‘restitution’ implies restoration toa 
party of what has been lost to him in execu- 
tion of a decree or directly in consequence of 
that decree. Rattan Lal had made a certain 
payment to the Custodian of Enemy Prc- 
perty which he' induced him to refund on 
a certain condition. After the refund had 
been made, the Custodian insisted on Niadar 
Mal paying up the full amount of Gustav 
Spielmann’s claim. This payment by Niadar 
Mal was certainly not made in execution 
of any decree or in consequence of any 
decree. Again, Rattan Lal is not in posses- 
sion of any property or money that had 
been taken out of Niadar Mal's possession 
by any decree or order of a Court, and, 
therefore, Niadar Mal is not entitled to claim 
restitution. In this view I am supported 
by .Baikuntha Nath Chattoraj v. Prosanna- 
moy? Debi (1). 

In my judgment, s. 144 of the Civil Proce- 
dure Code is notapplieable and the view 
taken by thelearned single Judge is cor- 
rect, : 

I would, therefore, dismiss this appeal 
with costs. 

Shadi Lal, C. J.—I concur. 


A. N. A. Appeal dismissed. 
mg 8l Ind. Oas. 571; 51 C. 321; A. I. R. 1924 Cal. 
(09, 


———M 


RANGOON HIGH COURT. 
SPECIAL Seconp Crvit APPEAL No. 152 og 
1926, 
March ?1, 1927. ont 
Present : — Mr. Justice Pratt. - 
MAUNG HLA DIN—AFrPELLANT 
: versus x 
MAUNG KYAW GALE-- RESPONDENT. 
Provincial Small Cause Courts Act (X of 1887), 
Sch, If, Art. 31 —Suit for damages for use and occu- 
pation, whether suit of small cause nature, ; 


—— 


[104 I. C. 1927] 


A suit for produce which the defendant had 
taken from land belonging to the plaintiff which he 
had entered and forcibly worked or its value, does 
not fall Within Art. 31 of Sch. II to the Provincial 
Small Cause Courts Act, and is, consequently, a suit 
of a small cause nature. [p. 820, col. 2.] s 

The first part of the first sentence of Art. 31 of the 
Second Schedule to the Provincial Small Cause Courts 
2 Eee the last two clauses of the Article. [p. 820, 
col. 1. : 

Kunjo Behary Singh v. Madhub Ghundra Ghose (1), 


. followed. 


Maung Tun E v. Maung Shwe Tha (2), Antone v. 
Mahadev Anant (3), Savarimuthuv. Aithurusu Row- 
thar (4; and Ramasami Reddi v. Authi Lakshmi Ammal 
(5), not followed. 


Mr. Aung Thin, for the Appellant. 

Mr. Ko Ko Gyi, for the Respondent. 

JUDGMENT.—Plaintif purchased 
certain paddy land ata Court auction. Sub- 
sequently defendant worked a portion of the 
land, claiming to be a tenant of the original 
owner. 

Plaintiff accordingly sued for the . pro- 
duce, which defendant had taxen from the 
land which he had entered ant forcibly 
worked or iis value Rs, 210. 

The suit was decreed in the Township 
Court butthat decree was reversed on 
appeal to the District Court, 

Plaintiff now comes up on second appeal. 


A preliminary objection has been taken 
that no second appeal lies, the suit being of 
a small cause nature. 

On. behalf of plaintiff it is contended 


“that the suit is one “for the profits of 


immoveable property belonging to the 
plaintiff,. which have been wrongfully 
received by defendant” falling within 
Art. 31 of the Second Schedule to the Pro- 
vincial Small Cause Courts Act and as such 


.excepted from the cognisance of a Court of 


Small Causes. 

The suit isin effect for damages for use 
and occupation and is similarto a suit for 
mesne profits, though the actual claim is 
for the whole produce removed and not for 


' the mesne profits only. 


In Kunjo  Behary Singh v. Madhub 
Chandra Ghose (1) it was held by a major- 
ity of a Full Bench of the Calcutta High 
Court that no second appeal lies from 
a suit for mesne -profits where the value 
of the subject-matter in dispute is less than 
Rs. 500. . 

In order to ascertain whether a suit for 
mesne profits falls within the definition of 
Art, 31 above quoted Petheram, O. J,, con- 
sidered it necessary to examine carefully 
what a suit for mesne profits was. 

(1) 29 0, E24; 12 Ind, Deo, (s. 6) £67 (F, B.), 
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El 
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Helaid down that if any person, by 
force or fraud takes possession of immove- 
able property which belongs to another and 
deprives the true owner of the: possessioli 
‘of his property,he commitsa trespass for 
which trespass the owner of the property 
may compelhim by civil suit to pay him 
damages in thenature of mesne profits. In 
such a. suit the profits of the property 
actually received. by the wrong-doer 
may not even be the measure of the 
damages. 

The Article on which reliance is placed 
runs “any other suitforan account, in- 
cluding a suit by a mortgagor, after the 
mortgage has been satisfied; to recover. 
surplus collections received by the mort- 
gagee, and a suit for the profits of 
immoveable property belonging to the 
plaintiff which have been wrongfully receiv- 
ed by the defendant.” 

Reading the Article asa whole it seemb 
quite clear that the forms of suit described . 
are included: as being of the nature of suits 
for an account. 

As Petheram, O. J., puts it, “The Article, 
I think, clearly contemplates cases in which 
the plaintiff claims an account of monies 
which the defendant has received, and to 
an account of which the plaintiff is entitled, 
because the monies received belonged to him, 
This is not the casein a simple action for 
damages, and what is called an action for 
mesne profits is nothing more." i 

A suit for profits of immoveable prò- 
perty wrongfully received is included 
from the point of view of a suit for an 
account. ` 

A contrary view was taken bv Saunders, 
J. O,in Maung Tun Ev. Maung Shwe 
Tha (2), after discussing the conflicting 
views of the Indian High Courts. 

He wasof opinion that the proposition. 
that the last two sentences of Art.3l are 
governed by the first part of the first sen- 
tence and that the fact that Art. 31 follows - 
Art. 30, which *deals with a suitfor an 
account of property, indicates that it 
was the intention of Art. 31 to exclude 
only suits for an account, is extremely 
doubtful, ‘ Waa, 

Thave studied the Bombay and Madras 
cases cited by Saunders, J. C., in his judg- 
ment and am stil of opinion that the 
view taken by the majority in the 
Calcutta case already referred to is correct, 


(2) 66 Ind. Cas, 308; 4 U, B, R 88, 
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It seems to me clear that the first part 
of the first sentence governs the last two 
clauses of Art. 31. 

In Antone v. Mahadev Anant (3), a Bench 
of the Bombay High Court held, follow- 
ing the current of decisions in the Court,.. 
that a claim for mesne profits -by a pur- 
chaser at an execution sale, based on the 
allegation that he had: been disposses3ed 
by the defendant, cannot be regarded as 


-a claim in which the defendant rightfully ` 


received and wrongfully retained those 
profits, and falls within cl. 31 of the 
aaa Small Cause Courts Act Sche- 
ule 

The judgment is unsatisfactory inas- 
much ås it does not discuss the question 
of whether cl. 31 refers to suitsof the nature 
of suits for an account only. 

The Madras Full Bench in Savarimuthu 
v. Aithurusu Rowthar (4) laid down cate- 
gorically that a suit for the profits of im- . 
moveable property belonging to the plaintiff 
‘which have been wrongfully -received by 
the defendant,who dispossessed the plaintiti 
in execution of a decree afterwards set 
aside on appeal,is not cognisable by a 
Court of Small Causes, but did not 
discuss the point referred: and gave no 
reasons, 

This decision cannot, therefore, be consi- 
dered as illuminating, 

In the later case of “Ram asami Reddi v. 
Authi, Lakshmi Ammal (5), it was held that 
a suit framed as one for mesne profits was 
exempted from the ` cognisance of the 
-mall Cause Court under cl. 31 of the 
Second Schedule to the Small Oause Courts 
Act. Here again no reason was ' given, 
there was no discussion, andno authority 
was cited. The finding was taken appa- 
rently as a matter of course, and is not 
* helpful.: 

* The- plaint in the present suit is not 
couched in the terms ES a suit for an 
account, 

Plaintiff does not laiti an account of 
monies, which the: defendant has received, 
and to an account of which plaintiff is 
entitled because the monies received belong 
to him 

Although he may be said in effect to claim 
damages foruse and occupation; he does 
not ask for mesne profits. 


(3) 25 B.85; 2 Bom. L. R. 6 
(4) 25 M. 103; 11 M. L. Tawa. B 
(8) 8 Ind. Cas, 162; 34 M, 502; A910) M. W.R, 614; pë 
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kaNsHi PAM v. RALLA RAM, 


(104 I. O. 1927] 

Hedoes not merely sue forthe profits 
ofthe land, but for the whole of the 
produce. He asks for no account, but speci- 
fies what the produce is. 

Iam of opinion that the suit as framed 
does not fall within Art. 31, but was of a 
small cause nalure, and that, therefore, 
nosecond appeal lies. 

The appeal is dismissed with costs. 

A. N, A. Appeal dismissed, 


LAHORE HIGH COURT. 
SgcoNp CIVIL APPzaL No. 618 oF 1927, 
June 20, 1927. 

' Present: :—Mr. Justice Dalip Singh. 
KANSHI RAM AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 
RALLA RAM AND OTHERS—PLAINTIFF3— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, v. 2, 
applicability of —Test—lIdentity of cause gf action. 

To attract the application of O. II, r. 2, Civil Pro- 
cedure Code, it is necessary that the AR of action 
in the subsequent suit must be the sameasin the 
previous suit. [p. 821, col. 1.] 


Second appeal from the decree of the Ade 


‘ditional District Judge, Lyallpur at Guj- 


-ranwala, dated the 24th November,. 19:6, 
affirming that of the Sub-Judge, Fourth 
are Sheikhupura, dated the 12th April, 
2 
Mr. Dev Raj Sawhney, for the Appellants, 
Mr. Tirath Ram, for the Respondents. 
JUDGMENT.— The facts of this case 
are given correctly in the judgment of tke 
trial Court as conceded by Counsel on both 
sides qua the point as to whether this 
suitis barred by O. IT, r. 2 of the Code of 
Civil Procedure. They are as follows :— 
Four persons were equally related to each 


_ other :— . 


3 - ` 
Hari Ram i Ghausi HarDhian Gur Dhian 
Successor-ina 
interest Jawahir 
died childlees. 


Buccesgors-in« Successors 
interest are in-interest 
the plaintifise were Mewa, 
in the suit. , and Séwa 
who died 
childless; ` 


Successor-in-interest , 
- Bura Mal 


Successors-in-interest are the 
present defendants, 


[104 1. O. 1987] 


The land of Mewa and Sewa was morte 
gaged by Mewa to Bura Mal on the Ist of 
August, 1879. Mewaand Sewa died. The land 
remained with Bura Mal. One-third share 
of Mewas and Sewa devolved on Jawahir. 
Jawahir alienated certain property (the 
mortgaged land of Mewa and Sewa being 
specifically excluded) by sale to the plaint- 
iffs’ predecessors-in-interest on the5th April 
1888, A suit was brought by Bura against 
the vendee and his tenant for possession 
onthe ground of ownership and as mort- 
gageo. It was held that J awahir had 
abandoned his interest in the land before 
the sale and, therefore, the vendee had got 


no title to possession and the suit was de- 
creed, Jawahirdied and the plaintiffs’ pre- . 


_decessors-in-interest, sued for possession of 
certain. property which formed a portion of 
the property about which the previous suit 

-had been brought by Bura Mal. The suit 


came to the Chief Court and was dismissed , 
on the ground that the previous suit was a 


bar to this suit, ^ ^ 

Now the plaintiffs have brought a suit 
for redemption of their share of the land 
which was mortgaged by Mewa and Sewa to 


Bura Mal. In their plaint they specified ' 


the shares in the khata Nos., which they 
alleged had been mortgaged, and the 
amount payable for redemption. ' . 
The trial Court decreed the suit. 
The Appellate-Court dismissed: theappeal 


and stated expressly that the only ‘point 


argued before it was that the: suit was bar- 
red by O. II, r. 2. It held.that it was not so 
barred. : i S 
In second appealit is again urged. that 
the suit is barred by O.1I, r. 2. I am un- 
able to-see how.this can possibly be so. The 
plaintiffs could not sue for possession purely 
on the ground of being heirs ofJawahir qua 
this property. They have now not: brought 
a suit for possession but a suit for redemp- 
tion and, therefore, the cause of action is not 
thesame. Counselhas cited Darbari Lal 
y. Gobind Saran (1), Muhammad Hafiz 
v. Muhammad Zakariya (2) and Murti v. 
Bhola Ram (3). None of these cases. seems 
to me to have any bearing on the question 


1) 80 Ind. Cas. 31; 46 A. 822; 22 A L.J. 753; A. I. 
R.1924 AJl. 902; L. R 5 A. 556 Civ. 

(2) 65 Ind. Gas. 79; 44 A. 121; 20 A. L.J. 17; 26 O. 
WAN. 297; (1922) M. W. N. 89; 35 C. L J. 126; 42 M. 
L. J. 248; 15 L. W. 377; 24 Bom. L. R. 341; 30 M. L. 
TT .924: 3 P.L. T. 279; 1 P. W.R. 1922; A. I.R. 1922 
P. 0: 23; 49 I. A. ; 

(3) 16 A. 165; 

J064F. B). 

. 


RATHAWAIN MARTON ©, MAJLIS SAHAY, 


“the rent. payable by him 


9 (P. O0). ; 
A. W. N. (1894) 65; 8 Ind. Dec. (N. s) 


831 
nowin issue. 1, therefore, repel this con- 
tention. 2 
- [Note: —The rest of the judgment is not necessary 
for the purposes of this report.—Ed. 
R. L. Appeal . dismissed. 
A N. A, S : = 


——— 


PATNA HIGH-COURT.. . 

SECOND Crvit APPEAL No. 1307 or 1924. 
ES : August 1, 1927. 

Present: —Mr. Justice Das and 
1 . Mr. Justice Allanson. 
'"RAJNARAIN MAHTON AND orsErs— 
E . DEFENDANTS— ÀPPRLLANTS, 

- ` yersus : y 

- Munshi MAJLIS SAHAY — PLAINTIFF — 
t f RESPONDENT. 1 
. Fraud—Pleadings—Averment of particulars. 
. À mere allegation of fraud without particulars does 
not even amount to an averment of fraud of which . 
any notice will be taken by the Court. . i 

Appeal from adecision ofthe Subordi- 
nate Judge, Muzaffarpur, dated the 13th 
May, 1924, confirming that of the Munsif, 
Hajipur, dated the 29th September, 1923. 

“Mr. Harihar Prasad Sinha, for the- Ap- 
pellants. 

Mr. B. B. Mukharji, for the Respondent. 

JUDGMENT. 

Das, J.—In my opinion no point of law 
emerges in this case and the -appeal 
must bedismissed with costs. 

Learned Advocate appearing on behalf 
of the appellants complains that the 
Court of first instance did not allow.him 
to produce any evidence of fraud. It 
appears that he wanted to produce* evi- 
dence showing that the rent claimed. in 
the plaint ofthe rent suit was higher than 
to the land- 
lord, but the Munsif rightly disallowed 
the evidence on the ground that this was 


‘not. alleged in the plaint. The written 


statement undoubtedly allege’ -a case of 
fraud as against the plaintiff, but no 
particulars are given, and, as has often 
been held, a mere allegation of fraud with- 
out particulars dqes not even amount to. 
anaverment of fraud of which any notice 
will be taken by the Court. ‘hat being 
the position, the case has been rightly 
decided, andthis appeal must be dismissed 


with costs. f : . 
Allanson, J,— I agree. : 
.B K. P. Appeal dismissed, ` 


ALN. A: SA r ; 
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CALCUTTA HIGH COURT. 
- APPEAL FROM ORIGINAL ORDER No, 290 
oF 1924, 

5 April 14, 1927. 
Present:—Mr, Justice Mukerji and Mr. 
Justice Roy. 

Syed MOHAMAD MALIHA—ApPPELLANT 


versus 2e 
Choudhuri MAHAMMAD ISMAIL KHAN 
AND ANOTBER— RESPONDENTS. 

Provincial: Insolvency Act (V of 1920), s. 58— 
Surrender of valuable holding to landlord—Adjudica- 
tion of tenant as insolvent within 2 years—Surrender, 
whether liable to be set aside—Transfer for considera- 
tion, nature of —Burden of proof. 

A surrender by a tenant of a valuable holding to 
the landlord for nothing, after a substantial price 
has been offered for it by one of his creditors cannot 
be held to be a transfer in good faith and for 
valuable consideration, and is voidable at the in- 
stance of the Receiver if the tenant is adjudicated as 
an insolvent on an application made within 2 years. 
[p. 823, col. 2.] 

Mahammadunissa Begum v. Bachelor (1), distingu- 


ighed. 
Transfers in good faith and for valuable considera- 


tion are protected under the Transfer of Property Act 
and also under the Insolvency Act, but there is this 
difference that under the latter Act it is the trans- 
feree who must show that the transaction was in 
FEM and for valuable consideration. [p. 623, 
col: 1l. 
Appeal against an order of the District 
Judge,Backergunj, dated the 14th May, 1924, 
Dr. S C. Basak and Babu Mukunda Behari 
Mullick, for the Appellant. 
Babus . Surendra Nath Guha, Abinas 
Chandra Guha and Bhupen Nath Das, for the 


Respondents, . 


JUDGMENT. 

Roy, J.—This is an appeal from the 
‘orderof the District Judge of Bakarganj 
setting aside his previous order directing 
the sale by the Receiver of 3 karsha hold- 
ings which were held by Shah Mafazzal 
Hossain who had been adjudged insolvent, 
and ordering the exclusion of these proper- 
ties from the’ schedule of the insolvent's 
property. The appellant is the contesting 
ereditor. It appears that the insolvent 


made an agreement with the appellant for. 


the sale of these very prpperties (in which 
the insolvent hadan eight annas share)for 
Rs. 2,000 dnd he took Rs, 900 as earnest 
money. Thesalewas not completed. The 
insolvent was ‘unable to pay the appellant 
but he gave hima handnote. The appellant 
brought a suit on tbe hand. note and obtain- 
ed a decreeon 9th May, 1917. He applied 
for execution on 8th May, 19°70. The insol- 
vent putin an objection under s. 47, Civil 
Precedure Code, alleging payment of Re. £01 


, 
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in cash. The objection was disallowed on 
27th November, 1920, and the application 
for execution also struck off. The appellant 
filed his second application for execution 
on 24th January, 1922, and the insolvent was 
arrested on 24th January, 1922. On the 
next day he filed bis application for insol- 
vency. He was adjudged an insolvent-in 
due course and a Receiver appointed, Soon 
after, the contesting creditor (the appellant) 
moved the Receiver in respect of these3 
karsha properties and asked him to sel 
the properties. : 

It appears that the insolvent had in the 
meantime surrendered these holdings to 
Choudhuri Mahammad Ismail Khan, the | 
landlord, who is his relative and in whose 
service he was at one time. The deed pur- 
ports to have been executed on 3rd April, 
1920. It was registered on 17th June, 1920. 
It will be noticed that the first application 
forexecution by the appellant was on 8th 
May. 1920, i.e, between these two dates. 
The Receiver held an enquiry and reported 
to the Judge that the deed of istafa might 
be declared to be a benami document. The 
Judge agreed and directed the Receiver 
to sell the properties. The insolvent ap- 
peared and filed an objection but he was 
overruled. Thereafter, Choudhuri Ismail 
Khan appeared and the learned Judge held 
an enquiry and passed the order from which 
this appeal has been preferred, 

There is another circumstance which 
has tobestated. Itisthis. On 2nd April, 
1921, & bainapatra was executed by the 
insolvent and his wife in favour of Ismail 
Ohoudhuri for sale of nine other properties 
(which were talukdari tenures) for asum 
of Rs. 3,000. It was stated that 8 items of 
these properties belonged to the insolvent 
but that he had transferred them to his wife 


` in lieu of her dower and the 9th item was 


purchased by the wife from her own money. 
The actual conveyance was executed by the 
insolvent and his wife on 12th June, 1920. 
The istafa in question and the kabala were 
registered on the same day, viz., 17th June, 
1920. The contesting creditor appellant.does 
not challenge the sale of the talukdart 
tenures. His case is that the istafa or sur- 
render was a collusive transaction. The 
question for decision is whether this deed 
of surrender executed by the insolvent in 
favour of Ismail Choudhuri within 2 years 
of his application for insolvency is voidable 
against the Receiver. 

Thetcontention was advanced before the 
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learned Judge that the kabala and the 
istafa were part of the same transaction. 
The learned Judge accepted this plea and 
he held that Ismail Choudhuri did get an 
actual surrender. He was of opinion that 
"It is extremely probable that Mahammad 
Ismail Ohoudhuri was aware that the 
insolvent had already promised to sell 
these lands to the contesting creditor and 
that the latter had advanced money on 
this understanding." -He thought “it is 
possible that Mahammad Ismai] Choudhuri 
induced hisrelation to relinquish the lands 
with the intention of doing an injury to 
the contesting creditor” (between whom 
and Ismail there has been enmity for a 
long time). He. considered the transac- 
tions suspicious but being of opinion that 
“jt has not been proved that the purchaser 
“did not aet in good faith” he passed the 
order which is the subject-matter of the 
appeal. 

The learned Judge was probably thinking 
of the Transfer of Property Act. Transfers 
in good faith and for valuable considera- 
tion are protected under the- Transfer of 
Property Act and also under the Insolvency 
Act but there is this difference that under 
the latter Act it is the transferee who must 
show that the transaction was in good faith, 
and for valuable consideration. The idea 
of the learned Judge thata part of the 
sum of Rs. 3,000 the consideration for the 
kabala was a consideration for the istafa 
does not appear to be correet. It may be 
taken that the two deeds were conceived 
and achieved about the same time. 
Neither the  bainapatra northe kabala 
mentions anything about the istafa. Even 
in the petition of objections filed by Ismail 
Choudhuri he does not say that he paid 
anything for the istafa He himself. did 
not depose but his manager did, and he 
does not say that anything was paid for 
the karsha properties. In the istafa an 
approximate value of Rs. 100 is put upon 
the karsha properties. The insolventsaid 
he was leavingfor his home in-the Farid- 
pur District and he was unable to manage 
the properties from a distant place. It does 
notappear that he really left Barisal. 
He was arrested there in execution of the | 
appellant's decree and we haveitin the 
evidence ofthe manager of Ismail Chou- 
dhuri that he was Superintendent of the 
. latter’s estate for some months in 1329 B. E. 
The theory at the time the istafa was created 
was that these karshas were nop-transfer- 
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able holdings of no - value, Whether they 
are worth avythingor not has not been 
investigated but this much is known that 
thəappellant was willing to pay Rs. 2,000 for 
them. The transferorand the transferee 
were aware ofthis and when the latter. 
decided to give them up in favour of the 
former it cannot be said that the transfer 
was for valuable eonsideration. ' 

Thelearned Vakil appearing for Ismail 
Choudhuri contends that the. surrender 
was for. valuable: consideration which is 
that the transferor would not be . liable for 
any further rent. Reference was made to 
Mahammadunissa Begum v. Bachelor (1). 

That was a case of relinquishment by 
one co-sharer in favour of a minor relative 
to induce the Collector to assume charge 
of the minor’s estate. In the particular 
circumstances of that case it was held that 
the relinquishment was not without valu- 
The present case where 
a man surrenders for nothing his lands 
for which he might have got Rs. 2,000 can- 
not stand comparison with that case. 

It is not necessary to hold that the 
document was abenami deed. The evi- 
dence falls short of that proof, It is- 
difficult, however, to believe that not only 
the insolvent but also his brother who 
had the other half share, gave up these 
lands for nothing and the suspicion gains 
ground as one reads the evidence, that the 
large sums realised fromthe sub-tenants 
by making settlements with them were ' 
shared by the brothers with their relative 
Islam Choudhuri Saheb. The insolvent was 
certainly looking after the latter's estate 
long alter the socalled surrender. The 
evidence is quite sufficient to establish 
that the transfer was oeither in good faith 
nor for valuable consideration. The appeal, 
therefore, must be allowed with costs, the 
hearing-fee being ass&ssed at 4 gold 
mohurs. The is'afa will be annulled and 
the karsha properties will be available to 
the Receiver for administering the estate 
of the insolvent 

Mukerji, J.—I agree. XE 
. A. N.A. Appeal allowed, 

(1) 29 B. 428; 7 Bom. L. R. 477. .. 
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OUDH CHIEF COURT. 
First CIVIL. APPEAL No. 79 oF 1926. 
. August 30, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
: . Judge, and Mr. Justice Raza. 
MUHAMMAD AINUL HAQ AND OTHERS— 
PLaINTIFFS—APPELLANTS 
. versus j B 
ABDULLAH KHAN AND OTHERS— 
' DEFENDANTS— RESPONDENTS. 

- Vendor and purchaser—Money left ‘with vendee to 
satisfy prior  miorigage-debt—N on-satisfaction by 
vendee—Suit for damages for breach of contract— 
Cause of action, when. arises—Practice—A ppellate 
Court—Fundamental defect in suit undetected by trial 
Court—Inherent powers of Court of Appeal. 

Although it is unusual for a Oourt of Appeal to 
reverse a decision of the Court below on a point 
which has not been appealed against, yet when it is 
brought to the notice of the Court of Appeal that 
there is a fundamental defect in a suit which has 
been undetected by the Court below, it is the duty of 
the Court of Appeal to give effect tothe result of 
its observations and the Appellate Court has ample 
power to do so under s. 151, Civil Procedure Code. [p. 
824, col. 2.] i 

When a purchaser agrees to discharge a mortgage- 


debt due by the vendor as the consideration for the ` 


sale, the cause of action for.a suit by the vendor 
for damages for failure to satisfy the mortgage does 
not arise until it has been put finally out of the 
power of the transferee to ‘satisfy the mortgage-débt. 
Till the happening of the aforesaid event a suit for 
damages will be premature. | I 825, col. 1.] 

Raghubur Rai v: Jaij Raj (1), dissented from. 

First appeal from the judgment and decree 
of the Additional Subordinate Judge, 
Gonda, dated the 25th February, 1926. ' 

Messrs. Mahmud Beg and Shaukat | Ali, 
: for the Appellants. 

Messrs. Zahur Ahmad and Muhammad 
Ayub, for the Respondents. 
_JUDGMENT.—The facts of the suit 
out of which this appeal arises are as 
follows: . Karimdad Khan owned a 2-anna 
share in Manapur Baheria. Zafar Mohma- 
mad Khan owned a l-anna share in the 
same village. Karimdad Khan and Zafar 
Muhammad Khar mortgaged jointly the 
3-annas on the 15th April, 1909. Onthe 
4th February, 1913, Karimdad Khan sold 
lanna out of his 2-annas shareto Abdullah 
Khan for the following ~consideration, 
Abdullah Khan paid Rs. 154°in cash only 
and agreed to eettle in full three debts. 
One of tke -debts which he agreed to settle 
in full was the amount due on the mort- 
gage ofloth April 1909. We have ex- 
amined this deetlandit'is perfectly clear 
that Abdullah Khan undertook as a part 
of the consideration for hjs purehase full 
liability to satisfy the mortgagein favour 
` of Jang Bahadur Khan. . The amount stated 
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tobe due atthetime of the execution 
of the deed of sale was Rs. 3,000. That 
was, however, an estimate. The under- 
taking on the part of the vendee Abdullah 
Khan wasto settle the debt. This l-anna 
share has since been the subject of many 
transfers. Abdullah Khan did not keep it 
long, for Abdul Jabbar Khan and Mumtaz 
Khan asserted effectively a right of pre-emp- 
tion and obtained the share, and since 
then there have been other transfers. But 
the essential fact remains that whoever. 
remains as the transferee of this l-anna 
share hastomeet the liabilityto satisfy 
the mortgage-deed in favour of Jang 
Bahadur Khan. Now what has happened 
has been this. Jang Bahadur Khan's 
representatives-in-interest have instituted 
asuit upon the mortgage and under the 
mortgage they have a right to proceed 
against the whole of the 3-annas, not 
only the l-anna share which has gone 
out of the possession of Karimdad Khan's 
family but the l-anna which has remained 
in their possession and the l-anna which is 
in the possession of Zafar Mohammad Khan, 
The heirs of Karimdad Khan and Zafar 
Mohammad Khan brought the suit out of 
which the present appeal has arisen against 
every person who had an interest or had 
had an interest in the J-anna share trans- 
ferred by sale and claimed the recovery 
of Rs. 8,625 with future interest in respect 
of the failure of those responsible to 
satisfy the mortgage-debt due to Jang 


Bahadur Khan. They further asked for a 
charge on the l-anna share transferred 
by sale. The Court below has arrived at 


the conclusion thatthe suit was not pre- 
mature but that it was barred by limita- 
tion. The plaintiffs have appealed. They 
naturally have desired to support the deci- 
sion- that the suit was not premature, for 
if they took the plea that the suit was 
premature, it would have to be dismissed, 
and the respondents have naturally not 
wished to disturb the decision as they hoped 
to gain in appeal on the ground that the 
suit was barred by limitation. It is certain- 
ly unusual for a Court of Appeal to reverse 
a decision of the Court below on a point 
which has not been appealed against, but 
when, asis the case here, itis brough£ to 
the notice of the Court of Appeal that 
there is à fundamental defect in à suit 
which has been undetected by the Court 
below, it is a duty of the Court of Appeal tg” 
give effect to the. result of its observationg 
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otherwise it would ‘not function as a Court 
of Justice or Equity. We have clearly 
powers under s. 151 of the-Oode of Civil 
Procedure ta take ‘action in ‘this respéct. 
Our view isthat thesuit should be dis- 
missed not for the reasons set forward by 
the learned trial Judge but for completely 
different reasons. In ouropinion the suit 
is premature. The case for the appellants is 
as follows. They say that as partof the 
consideration for the transfer of a l-anna 
Bhare in the village the transferee agreed 


to take full responsibility forthe satisfac- ' 


tion of acertain mortgage. They say that 
as he has not satisfied the mortgage 
they have a cause of action. They are 
certainly supported to some extent in this 
view bythe decision in “Raghubur Rai v. 
-Jaij Raj (1) but, we are unable, with due 
respect to the learned Judges who decided 
that appeal, to agree with the view that 
they took. According to that view when a 
person agrees to satisfy the debt on a 
mortgage incurred by another the cause-of 
action for a-suit for damages for failure 
to satisfy the mortgage arises on the date 
' of the agreement in the absence of a 
covenant fixing a -particular date for the 
payment of the mortgage-money. If this 
view be accepted, the suit was nof pre- 
mature. But the appellants would not gain 
by the acceptance of this view in thecircum- 
stances of this particular case, forinthat 
event the suit would be time-barred, In 
our view, in a case such as this, the cause 
of action does not arise until it has been 
put finally.out of the power of the- trans- 
feree to satisfy the . mortgage-debt, In 
this case the transferees have still an 
opportunity of satisfying the mortgage-debt 
and it cannot be said until that opportunity. 
has passed, whether they have orhavenotcom- 
. mitted a breach of contract.When Abdullah 
Khan agreed to satisfy the amount due on 
the mortgage held by Jang Rahadur Khan 
“and agreed that this liability should form 
a portion of the consideration for the pro- 
perty transferred to bim it was open to 
him tosatisfy the debt when he wished 
provided he satisfied it. If he 2hose to allow 
the interest torun on atid pay more, that was 
his own affair. He could not be compelled 
to pay the money within any specified 
time. Hé had to pay itbefore it was too 
late. That was ail. This is not the view 
which wastaken by the learned Judges who 
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- we uphold its decree, 
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decided the Allahabad case, but thisisour : 
view. .In these circumstances the suit was 
not time-barred, but it was-premature. It 
remains to be seen whether any of the 
transferees will settle the mortgage-debt, ` 
If they do ‘so, the plaintiffs will have no 
cause of action. If they do not doso, the 
plaintiffs will then have a cause of action 
ina suit for damages.’ In.these . circum- 
stances, although we take a view exactly: 
contrary to the view taken by the trial Court 
The suit must stand 
dismissed as having been premature, Thea 
appellants will pay their own costs and 
those of the respondents. - ` 
. G.H. Appeal dismissed, 
ANA E 
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CALCUTTA HIGH COURT.. 
Orvin RULE No. 65 or 1926, A 
March £6, 1926. E. 
Present: —Mr, Justice Chakravarti, 
DURGA CHARAN SARKAR-—PzTITIONBR - 


versus 
BISHNUPADA SANA AND OTHERS— 

si OrPcsiTE PARTY. 

Civil Procedure Code (Act V of 1908), O. X XI, v. 90 
— Bengal Tenancy Act (VIII of 1885), 8. 178—Rent 
sale—Application tp set aside sale under both pro- 
visions—Sale set aside— Appeal, maintainability of. : 

Where an application for setting aside a sale is 
made on two grounds, first, under the - provisions 
of s. 173, Bengal Tenancy Act, and also under 
0. XXI, r. 90, and the sale is set aside under 
the provisions of both, the order setting aside the 
sale is conclusive and an appeal against the order, 
so far as it purports to be under r, 90, O. XXI, is^ 
infructuous and should not, therefore, be entertained, 
[p. 826, col. 2] d 

Ruleagainst an order of the':Second 
Additional District Judge. at Howrah, 
reversing that of the Munsif, Second Court, 
Uluberia. 2 i 

Babus Durga Charan Sircar and Narendra 
Nath Chowdhury, forthe Petitioner. 

Babus Rupendra Nath Mitter and: Moni 
Lall Bhattacharjee, for the Opposite Party.. 


JUDGMENT.—This Rule arisea out 
of an application mide by the *mortgagee a 
tenant judgment-debtor in a rent .$decree 
for setting aside a salé held on the 14th of 
March, 1916. The facts shortly stated are 
these. A holding belonging to. one 
Gopinath Midday was mortgaged.to the 
petitioner. During the subsistence of that 


. mortgage, the landlord obtained &:decree 


for rent against Gopinath and in execution ` 


0 - 
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of that decree brought the holding to sale, as 
‘tated above, on the 14th of March, 1916, 
The petitioner made an application for 
setting aside thé sale under O. XXI, r 40, 
Civil Procedure Code, and also under s. 173 
of the Bengal Tenancy Act -jon-the th 
January, 1926, Theauction-purchaseroppos- 
ed the application on the ground that the 
application was barred by limitation and 
that there was neither any fraud nor any 


 irregulerity in the conduet of the sale. 


The property was sold for adeqüate price 
and the purchase was made by the auction- 
purchaser for his own benefit and not for 
the benefit of thejudgment-debtoras alleged 
by the petitioner. The learned Munsif 
tried both the applieations or rather the 
applications under both heads together. He 
found that the application was not barred 
by limitation and that sofar as the case 
under O. XXI, r. 90, was concerned, the sale 
was brought about by fraud and that 
processes were suppressed and not served 
and that the property was sold for in- 
adequate price. As regards the application 
under s. 173, Bengal Tenancy Act, the 
learned Munsif also found that the decree 
obtained by the landlord was a sham and 
collusive transaction, that the sale was really 
sham, that the judgment debtor made the 
purchase inthe name of theauction-purchaser 
and that the judgment-debtor had all along 
continued in possession. The learned 
Munsif, in the course of his judgment, after 
stating that the sale was liable to beset aside 
under 8. 173, Bengal Tenancy Act, in making 


the order, stated that the petition under O, 


XXI,r.90 was allowed and the sale set 
aside. The auction-purchaser preferred an 
appeal to the learned - District Judge 
go far as the order of the Munsif 
getting aside the sale was concerned. 
It was pointed out on behalf of . the 
petitioner before the learned District Judge 
that the order setting aside the sale so far as 
it was directed unders. 173, Bengal Tenancy 
Act, was conclusive and no appeal lay. But 
the leained District Judge overruled that 
objection and entertained the appeal, on the 
ground that the order was made under O. 
XXI, r. 90, and disagreeing with the Munsif 
as to che matters which arise under O. XXI, 
r.90, set aside the order of the Munsif. 


. Against that order the present petition for 


revision was filed. | 
- The learned Vakil who appeared to show 


‘cause did not contend that when an order 


getting aside the sale is made, that order is 


. conclusiyeand is not open to appeal. But'he 
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contended that the order setting aside the 
salereally was made under O XXI, r, 90; and. 
that, therefore, the learned District Judge 
had jurisdiction to set aside the sale. It 
was further contended that so far as the 
question of limitation was concerned, that 
was a question common between, the two 
branches of the application of the judgment- 
debtor. Therefore, the application under 8. 
173, Bengal Tenancy Act, was barred by 
limitation. Reading the judgment of the 
ledrned Munsif as a whole, it appears to 
m3 that he came to the findings upon which 
he held that the sale was liable to beset asidd 
under s. 173, Bengal Tenancy Act. The 
learned Munsif further found facts upon 
which he held that the sale was liable to be 
get aside also under O. XXI,r.90. There 
cannot, therefore, be any doubt that the sale 
was set aside on both the grounds, although 
his order setting aside thesale was appa- 
rently made under O. XXI, r. y0. That may 
be accounted for by the fact that the sale 
need not be set aside twiceover. In fact 
the sale was set aside both under s. 173, 
BengalTenancy Act,andunderO. XXI, r. 90. 
So far as the order under s. 173, Bengal 
Tenancy Act, is concerned, it is conclusive; 
and, therefore, the sale had been set aside 
and was not liable to bs reviewed on appeal. 
Therefore, the learned District Judge, 
although he disagreed with the Munsif as 
to the effect of the evidence so far as it 
related to the proceedings under O. XXI,r. 
90, could not give any relief to the appellant 
before him, because the sale was also set 
aside by an order which was not open to 
appeal before him. In the circumstances 
like the present where an application for 
setting aside a sale is made on two grounds, 
first, on the ground under the provisions 
of s.: 173, Bengal Tenancy Act, and also 
under O. XXI, r. £0, and the sale is setaside 
under: the provisions of both, the order 
setting aside the sale is conclusive and an. 
appeal against the order, so far as if purports 
to be underr. 90, O XXI, is infructuous, and, 
in my opinion, an appeal against the order . 
under r, 90, O. XXI, should notbe entertain- 
ed, because the Appellate Court could not 
give any reliefto the appellant, although 
the order under O. XXI, r. 9U might be 
erroneous. I think, therefore, the order of 
the Munsif, dated the 26th June, 1925, 
setting aside the sale is conclusive so far as 
it was made under s. 173, Bengal Tenancy 
Act, and was not liable to be set aside, 
because the application of the petitioner 
under O, XXI, r. 90 was infructuous, On e 
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the whole, therefore, I think the order of 
the learned Munsif, dated -the 26th June, 
1925, setting aside the sale. should be 
restored. . 7 

The Rale is accordingly:made absolute. 
The petitioner will be entitled to costs of 
this Rule which I assess at two gold mohurs. 
The order of the District Judge awarding 
costs to the parties is seb aside but I make 
no order as to the costs ofthe proceedings 
before the District Judge. 

Costs will bear interest atthe rate of six 
per cent, per annum from the date ofthe 
judgment of this Court until realization 

A, N.A. Rule made absolute. 


MADRAS HIGH COURT, 
Lerryxs PATENT APPEALS Nos. 101 AND 102 
oF 1924, 

February 23, 1927. 
Present:—Mr. Justice Waller and 
Mr, Justice Madhavan Nair. 
KAMARAZU RJA RAO AND OTHERS 
—PLaINTIFF3—APPELLANTS 
versus ` 

DAMOJEEPURAPU RAMANNA 
PANTULU (D1ED) AND ANOTHER— 
DaFBNDANTS— RESPONDENTS. ` 

Contract Act (IX of 1872),s. ?4—Instalment bond— 
Provision to pay compound interest at same rate as 
simple interest on entire principal amount from date 
of default of one instalment, whether penal. 

A provision in a bond to pay-compound interest from 
the date of default at the same rateas simple interest 
does not amount to a.penalty within the meaning of 
s. 74 ofthe Contract Act. [p. 827, col. 2.] 

The fact thatin the event of the non-payment of 
the first instalment, the remaining instalments of the 
principal amount also fall due atonce does not make 
any difference as regards the application of this princi- 
ple. [p. 828, col. 1.] 

Malli Chettiar v. Veeranna Tevan (1), Anjaperumal 
Konar v. Pichamuthu Nadar (2) and Sunder Koer v. 
Rai Sham Krishen (4), followed. . ; 
Eighteen per cent. compound interest is nota high 
percentage of interest, [ibid.] . : : 

Latters Patent Appeals against the judg- 
ment of Mr Justice Phillips, dated the 21th 
of April, 1924, in S. A Nos. 175 and 176 of, 
1922, preferred to the High Court against ihe 
decree of the Court of the Subordinate 
Judge, Ellore, in A. 8. No. 147 of 1971 and 
222 of 1321 (O. S. Nos. 24 of 1920 and 823 of 


` 19180n the file of the Court of the District 


_ Munsif, Kovvur). . A 
Messrs. P. Somasundaram and P. Sataya- 
narayand, for the Appellants. — - 
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f Mr V. ©. Geshachariar, for the Respond- 
ents. ` te i 
JUDGMEN'T.—These two - Letters 
Patent Appeals arise out of two original 
suits O. S. No. 24 of 1920 and O. S. No. 823 
of 1918 on the file of the Court of the Dis- 
trict Munsif of Kovvur. Both suits were 
tried together. The plaintiffs sued to re- 
cover principal and’ interest on two morte 
gage bonds executed in their favour. The 
mortgage bonds are couched -more or less 
in the same language. "The principal 
amounts are made payable in various’ in- 
stalmenis with interest at 18 per cent.. per 
annum. Then the documents contain: fur: 
ther a stipulation that ‘If payments are 
not made for 1-2 instalments according to 
the prescribed time andif any default cis 
made weshall pay the same with compound 
interest at the said rate on the whole amount 
of principal and interest due on the date-of 
default.” (See Ex, Bin O. S. No,..823. of 
1918). Default having been made in the pay- 
ment at the end of-the first instalment, the 
plaintiilsclaimed to enforce the stipulationa 
for the payment of the compound interest 
contained in the bonds. The only question 
argued before us is whether the stipulation 
for payment of compound interest in:thege 
circumstances is penal under s. 74 of the 
Indian Contract Act. The learned Judge 
Phillips, J., was of opinion that the stipula- 
tlon is penal. < UR ; 
On behalf of the plaintifis-appellants, it 
is argued that the opinion of the learned 
Judge is wrohg and that the stipulation 
in the documents only amounts to a provi- 
sion to pay compound interest from the 
date of default at the same rate as the 
simple interest and, therefore, it does not 
amount toa penalty within .the meaning 
of s. 7iofthe Indian Contract Act. We 
must accept this argument. The provisiong 
in the documents, re-inferest are- for the 
payment of compound interesi at the same 
rateasthe simple interest and take effect 
only from the dates of default and not 
from the dates of the bonds. It has been 
held ina sewies of cases in this Court and 
also inthe Privy Council that such stipula- 
tions are not penal and can be” enforced 
See Malli Chettiar v. Veeranna Tevan (1), 
Anjaperumal Konar v. Pichamuthu Nadar 
(2, Ramalingam Chettiar v. Subramania 


(1) 69 Ind. Oas 812; 41 M. L. J. 470; (1921) M, W. N. 


17. 
(2) 85 Ind. Cas. 394; 47 M. L. J, 910; A 
A. T, R. 1925 Mad. 332, KAN Do Ws 08; 
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Chettiar (8) and Sunder Koer v. Rai Sham 
Krishen (4). The fact that in the event of 
the non-payment of the first instalment, 
the remaining instalments of the principal 
amount also fall due at once—and this is 
. the only feature which distinguishes these 
cases from the ordinary cases of payment 
of compound interest at the same rate as the 
simple interest from the date of default 
does not, in our opinion, make any differ- 
ence as regards the application of the 
principle we have referred to. Section 74 
of the Indian Contract Act makes it clear 
that: “where money is payable in instal- 
ments with a stipulation that, in default 
of payment of any instalment, the whole 
shall become due, the stipulation is not 
by way of penalty, and the contract may 
be enforced according to its terms,” [See 
Illustration (f)]. We think, therefore, that 
the provisions in these documents regard- 
ing payment of principal and interest 
only amount to payment of compound in- 
terest at the same rate as the simple in- 
terest on the total amount due under the 
documents in the event of default of pay- 
ment of any instalment, the payments of 
such ‘compound interest starting only 
from the dates of default and not from 
the dates of the bonds. In this view, the 
stipulations are not penal. ; 
In our opinion, the amount of 18 per cent, 
compound interest is not 2 high percent- 
age of interest considering the state of the 
money market. Higher rates have been 
allowed by the Privy Council. Even if the 
stipulations are penal, we have no hesitation 
in awarding the same rate by way of com- 
pensation under 8. 74 of the Indian Uon- 
tract Act. In this connection, we may 


point out.that the defendants pleaded dis- 


charge and produced receipts, which :have 

been found to be false by the.lower Courts. 
In the result, wé must modify the judg- 

ments and decrees passed by the learned 

Judge by allowing the plaintiffs compound 

interest as prayed for in the plaints with 

costs throughout. 
v. N V. 


ANA. 7 Hate : ` 

(3) 103 Ind. Cas. 394; 25 L. W. 699; 52 M. L.J. 612; 
38 M. L. T. 323; A. IR. 1927 Mad. 620. 

(4) 34 C. 150; 4 A.L. J. 103; 5 O. L.J. 106; 9 Bom. 
L.R 304; 11 O. W.N 249; 17 M. L.J. 43; 2M.L.T. 
75; 34 L A. 9 (P. O). : 


Appéals allowed. 
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CALCUTTA HIGH COURT, 
APPEAL aGainst ORDER No, 2127 or 1924, 
March 16, 1927. 
Present:—Mr. Justice Mitter and 
Mr. Justice Panton. 

NEW BEERBHOOM COAL Co. Lrp.— 
DEFENDANTS— APPELLANTS 


- 2 versus 
JYOTI PROSADSINGH DEO — 
PLAINTIFF — RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), ss. 50, 105, 109A 
—Proceedings for settlement of fair rent—Plea of fixity 
of rent—Order deciding liability to enhancement and 
remanding for fixing rent—Appeal—Decision'—Final 
disposal of case by Settlement "Officer, effect of, on 
right. to appeal—Presumption of fixity of. rent— 
Insignificant variations, effect of. 

In proceedings under s. 105 of the Bengal Tenancy 
Act, where the tenant pleads fixity of rent, the princi- 
pal issue is as to the liability of the tenure to enhance- 
ment of rent, and where the Special Judge decides 
that question on appeal and remands the case to the 
Settlement Officer for fixing fair and reasonable rent, 
this order is a ‘decision’ within the meaning of s. 109-A 
of the Bengal Tenancy Act and appealable under t hat 
section. [p. 829, col. 2; p. 830, col 1.j i 

The right to prefer an appeal from such an order is 
not lost by the fact that the suit has been finally dis- 
posed of by the Settlement Officer inasmuch as the 
order is not an interlocutory order but a final one. 
[p. 829, cols. 1 &2.] 

The presumption of fixity of tenure under s. 50 of 
the Bengal Tenancy Act canriot be rebutted by prov- 
ing insignificant variations in the rent. [p. 830, col. 
2. 


Appeal against a decree of the District 
Judge, Burdwan, dated the 23rd of June, 
1924, reversing that of the Revenue Officer, 
Asansole, dated the 23rd of September, 1922, 

Sir P. C. Mitter and Babu Ambicapada 
Chowdhury, for the Appellant. . 

Babus Karunamoy Ghose and Krishna 
Chaitanya Ghose, for the Respondent, 


JUDGMENT. 


Mitter, J.—This is an appeal from a 
decision of the learned District Judge. of 
Burdwan, dated the 23rd June, 1924, which 
reversed a ‘decision of the Revenue Officer 
of Asansole, dated the 23rd September, 1022; 
The appeal arises out of proceedings come 
menced by the plaintiff who is now respond- 
ent before us under s. 105 of the Bengal 
Tenancy Act, for settllement of fair and. 
equitable rent in respect of land recorded 
in Khatian No. 110of village Kulla Thana, 


- Asansole,in the names of the defendants as 


permanent ‘non-mokarari tenure-holders 
under the plaintiffrespondent. The de- 
fendants-appellants contested the case on . 
the ground that they are holding the , 
disputed ' and in respect of which proceed- 
ings under s. 105 were started on a fixed 
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rental asa permanent heritable, transferable 
and mokararikheraji brahmottar tenure and 
that*the rent of the tenure is not liable to 
enhancement at any time. The Settlement 
Officer held that the defendants-appellants 
established that they had beén paying 
rent at a uniform rate of Rs. 3-3 from 
more than 20 years_before these proceed- 
ings were started, and that they: weré 
entitled to the benefit of the presumption 
under s. 50 of the Bengal Tenancy Act 
and that they must be recorded as persons 
who had been holding the tenure on the 
date of the Permanent Settlement at the 
same fixed rent. The Settlement Officer 
referred to the evidence,as furnished by 
the plaintiff, for the purpose of rebutting 
the presumption, and he held that that 
evidence was insufficient and that the 
existing rent of the tenure in question is 
the fair and equitable rent, and that the 


‘defendants should be declared to be per- 


manent tenure-holders holding the lands in 
suit ata rent fixed in perpetuity. Against 
this decision of the Revenue Officer an 
appeal was preferred to the Special Judge, 


‘and thé Special Judge came to the conclu- 


> 


sion that the holding in suit was a non- 
mokarari tenure and liable to enhancement 
of rent; and, afterso holding, he remanded 
the case to the lower Court for assessment 
of fair and equitable rent as applied for by 
the plaintiff. Against this decision of the 
Special Judge. this second appeal has been 
preferred. ota oF a 

A preliminary objection has been taken 


-to-the hearing of this appeal by thé learned 
“Vakil for the respondent, and it has been 
-argued that as the order of the Special 
-Judge was anorder remanding the case to 


the Court of first instance no second appeal 


lay to this Court having regard tothe pro- ` 


visions of s, 103-A of the Bengal Tenancy 
Act. which only allows’ appeals from 
decisions which have the effect of decrees. 
In support of this contention reliance has 
been placed by the learned Vakil for the 
respondent on the case of Mothur Chandra 
Majumdar v. Tara Sunkar Ghose (1) and 
another case in Debi Frosad Bhakatv. Official 
Tristes of Bengal (2). It has “also been 
argued that asecond appeal is also barred 
as the Settlement Officer settled fair and 


-equitable rent after the remand and before 


the appeal was filed by the defendants- 


1) 70. W. N. 440. ; 
(2) 72 Ind, Cas, 1013; 87 O. L, J, 314; A. I, R. 1923 


. Judge was, therefore, a de 


: Gadadhar Manna ( 4). 


`=- With regard to the seg 
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appellants to this Court. It is gai 
the defendants have no right ime 
appeal to this Court, because it is contend: 
oa ne the right of appeal from the in- 
erlocutory order ceased wi i 
terion d oe With the disposal 
Withregard to-thefirst branch c 
preliminary objection the Pin: ED 
distinguishable from the case of Mothur 
Chandra Majumdar v. Tara Sunkar Ghose 
(1) to which I have already referred 16 
does not appear from that decision what the 
nature of the remand order was. In the 
present case what the Settlement Officer 
did was to decide the cardinal: point i 
the suit or proceeding, namely,as to what 
was the status of the defendants; that is 
whether they were non-mokarari tenure- 
holders or they were permanent tenure. 
holders paying rent which is fixed in per- 
petuity. That was the cardinal isie in 
the proceeding and that was determined 
by the Special Judge. The liability of the 
tenure to enhancement of rent was the 
matter which was the principal issue in the 
proceedings. What the Special Jud 
directed the Settlement Officer to do dus 
merely to- fix fair and equitable fent 
That was.reallya question which de end- 
ed on thedetermination of - the- sardine! 
point in‘the proceedings, namely, as to 
"whether the tenure: was liable to enhance- 
ment.or not.. The order of the Special 
e cision yithi 
“meaning ofs. 109-A. I may-also iones 
that a view which is somewhat - different 
from the view taken in the case in Moihi 
Chandra Majumdar v. Tara Sunkar Cord 
(l) has been taken in two decisions of this 
Court: to one.of which my learned brother 
was a party. This. last, decision ig the 
case of Krishnadas Acharji Chowdhw. 
Samsan Ali Sheikh (3). The earlier deci Me 
is.the case of Monmotha-Nath Dey p 
I-do not think that 
e preliminary objec- 
which consequently 


the first branch of th 
tion can :prévail, an 
- falls... - 


ER tO 4 ond branch 
preliminary objection the decision de 


has been placed before 

an interlocutory. order ko iren: Meo 
resulting 1n a remand to the ower Com 
for trial of the suit on the merits the Hohe 
of sppeel from “the interlocutory cd 
Du e pus 925; 37 C: L. J. 139; A, I. R. 1923 
(4) 41 Ind, Coa, 751; 45 Q. 036; 28 O L. J. 155, 
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ceases with the disposal ofthe suit. But 
we cannot regard the order of the Special 
Judge in this case as an interlocutory order 
and we think that it is conceded by the 
learned Vakil for the respondent that it 
was not an interlocutory order, but it is 
stated that it was an intermediate order. 
An order is either interlocutory or final. 
With regard to the question as to whether 
the tenure was liable to enhancement of 
rent or not, the decision of the Special 
Judge was a final decision and the order 
was. final and not interlocutory. See 
* Rahimbhoy Habibbhoy v. Turner (5). This 
case is, therefore, distinguishable from the 
class of cases to which reference haa been 
made at the Bar. The second branch of the 
preliminary, objection, therefore, fails. I 
now. proceed, to deal with the case on its 
merits. The reasons given by the Special 
Judge for holding that the presumption 
under s. 50 of the Bengal Tenancy Act, 
available to the defendants-appellants by 
reason.of the fact that it has been shown 
in this case that they have :been paying 
rent at a uniform rate of Rs, 33 for 20 
years before.the institution of the suit, has 
been rebutted, are insufficient in law. The 
Special Judge relied on three documents 


produeed.by the plaintiff-respondent. The. 


first document which is earliest in point of 
time is thoka of the year 1218 B.S. (1811). 
The second document on which the learned 
Judge has relied is hastbud of the year 1249 
B. 8. (1849). The third. document on which 
hé has relied is a rent-decree ofthe year 
1892. . 

With regard to the thoka of 1218 B. S., it 
appears that the rent with regard to Mouza 
Bishigha is shown there to be Rs: 2. The 
tenant's name in that thoka is Subaram Puro- 
hit. Butno evidence has been adduced in 
this case to show thatthis tenure of Subaram 
js a tenure which was held by the defendant 
Company and which was the subject-matter 
Of the proceedings under.s. 105. The 
burden of rebutting the prebumption was 
on the plaintiff, and by the production of 


this thoka alone he cannot be held to have ' 


rebutted the presumption seeing that he 


has not been able to establish that the lands . 


mentioned in the thoka are lands which are 
identical with the lands in the tenancy now 
in question. 
Tne second dosument, the hastbud, shows 
only a $ma!l variation of'pies four. Thisis 
(5) 18 T. A. 6; 15 B. 155; 15 Ind. Jur, 33; 5 Sar, P, C 
J. 639; 8 Ind. Dao, (Ni 8) 101. (P, Qj. 
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a very insignificant variation and cannot be 
held to be sufficient to rebut the presump- 
tion under s. 50. à . 

The third document is a rent-decree of 
1892 on the construction of which the 
Courts beloy have held that there is a 
variation ofone anna from the rent of 
Rs 33. We have had the decree placed 
before us and we do not find anything in 
that decree to indicate that the Court de- 
termined in that proceeding that the rent 
payable was Rs, 2-4-4. All that the 
decree states is that the claim was made at 
the date of Rs. 344 pies. The entire 
amount was not decreed and it has been 
contended on behalf of the defendants appel- 
lants that that decree is inconclusive seeing 
that it is proved in this. case that both 
before and after the decree the rent paid 
was not at the rate of Rs. 3-4-4, but at 
the rate of Rs. 3-3. It has further been. 
argued on behalf of the defendant appel- 
lants that one single variation, assuming 
that the decree was at the rate of Rs, 3 4-4 
is not sufficient to rebut the presump- 
tion. We think that these contentions are 
sound and must prevail. It was for the 
plaintiff to establish that the decree showed 
beyond doubt that the rental wasat a higher 
rate than Rs. 3-3-0 in order torebut. the 
presumption under s. 50. This they have 
failed to do. 

The materials upon which the learned 
Special Judge proceeded are, in my opin- 
ion, wolly insufficient in law to rebut the 
presumption under s. 50. We, there- 
fore, set aside the judgment and decree of 
the Special Judge and restore the decision 
of the Revenue Officer, dated the 23rd Sep- 
tember, 1922, and the defendants will be 
declared to be permanent tenure-holders 
holding the lands in suit at a rent fixed in 
perpetuity. : . 

Each party will bear its own cosfs in all 
Oourts. 

Panton, J,—I agree, 


A. N, A, < Appeal allowcd. . 
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MADRAS HIGH COURT. 
Szconp CIVIL APPE:L No. 1376 or 1993, 

. February 25, 1927. . 
Present: —Mr. Justice Ramesam. 
PUTHEN PURAYILPARKUM 

MOORKOTH KANDIYIL ANDATHODAM 

UMMA YY A 4ND ANOTBER—DRFENDANTS 

Nos. 4 AND 5—APPELLANTS 
versus 

MOORKOTH KANDIYIL RAYAROTH 

KANDI PAKKI MUDALIAR (prep) AND. - 
OTHERS— PLAINTIFFS— RESPONDENTS. 

Malabar Law—Allotment of properties to tavazhi— 


Fuilure of tenant to attorn—Possession remaining 
with tarwad—Adverse possession. A 

The karnavan of a Malabar Tarwad allotted certain. 
properties to one of its tavazhies forits maintenance 
but the tenant in possession never attorned to the 
tavazhi though the karnavan gave notice to the ten- 
ant to pay rent to the tavazhi. The succeeding 
karnavan of the tarwad prohibited 
to the said tavazhi and received thé rent and sub- 
sequently made other dispositions of properties con- 
tinuing to remain in” possession. A suit for rent 
by the tavazhi also failed. The karnavan of the 
tavazhi sued for possession more than 12 years from 
the date of the allotment of the said properties: 

Held, that the suit must be held to have been 
barred by limitation, the plaintiff's title having been 
extinguished by prescription. 


Second appeal against a decree of the 
District Court, 
No. 322 of 1720, preferred against that of the 
Court .of the. Principal District Munsif, 
Tellicherry, in O. S. No, 725 of 1915. - 

Mr, K. Kuttikrishna Menon, for the 
Appellants. 

Mr. K. P. Ramakrishna Ayyar, for the 
Respondents. f 


JUDGMENT.—The facts of this case 
either admitted or found may be thusstated. 
The plaintiff is the karnavanof a thavazhi 
in a Mopla tarwad, In October, 18993, thethen, 
karnavan ofthe tarwad allotted the suit 
landfor the maintenance of the plaintiff's 
thavazhi under Ex. B. He had previously 
leased the-land by a marupat, dated March, 
1894, to one Ohathu, After executing Ex. B 
he gave notice to the tenant Chathu asking 
‘him to paythe purapad to the plaintiff's 
thavázhi. Soon after he died. He was 
succeeded bya new karnavan, The new 
karnavan told the tenant by registered 
notice not to pay the purapad to the 
plaintiff's thavazhi on the ground that Ex. B 
was a fraudulent arrangement, He went 
on collecting the rent for 1900, 1901, 1902, 
In September, 1902, he allotted the suit 
lands for stridhanam of ihe 4th defendant 
a member ofthesame tarwad but of a 
different tharazhi from the plaintiff, and he 


DURGA PRASAD SINGH v. BISHNATH BAKHBH SINGH. 


payment of rent’ 
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gave notice Ex.6 to the tenant asking 
him to pay the rent to the 4th defendant. 
The tenant Chathu executed a marupat to 
the 4th defendant in October, 1902, Ex. 7 
and this was renewed in 1909 by Ex. 8. The 
plaintiff never colleeted any rent from 
Chathu nor took any steps to get posses- 
sion- of the suit land. In 1914 he filed a 
suit to recover rent and failed. The pre- 
sent suit was filed in1915. Now itis ad- 
mitted that Ohathu never attorned tothe 
plaintiff's thavazhi; at any rate, it-is rot 
proved that he did soatall. The relation 
oflandlord and tenant-has not been created 
between the plaintiff and Chathu. That 
being so, ths possession of the tarwad 
from October, 1900, to September, 1902, snd 
of its assignee the 4th defendant from 
September, 1902, upto date of suit is adverse 
to the plaintiff and the plaintiff's title is 
extinguished by prescription. If a suit 
had been filed before October, 1912, it 
might have been in tinie. As it is,it is three 
years late, the intervening time being lcst . 
and E-l. 
The appeal is allowed and the _Munsif’s 
decree is restored with costs here and in 
thelower Appellate Court. : 

The Memorandum of Objections is dis- 
missed.. ` i ' 


VN. Y. Appeal allowed, . 


. OUDH CHIEF COURT: . 
. EXECUTION or Dreceres APPRAL No, 91 
OF 1927. 
_ August 26, 1997. ; à 
Present:—Sir Louis Stuart, Kr., Ohtef Jud ge, 
and Mr. Justice Raza. : 
Thakur DURGA PRASAD SINGH— 
PLaINriFF—APPELLANT E 
] 7 . versus 
Thakur BISHNATH BAKHSH SINGH 

AND OTHERS—DEPIENDANTS— RESPONDENTS. 

Oudh Laws Act (XVIII of 18?69, s. -10—Pre- 
emption—Final decree’ for foreclosure—Subaequent 
execution of fresh mortgage by mortgagor—Decree in 
favour of pre-emptor—Hight of pré-emptor to execute 
foreclosure decree—Transferee by- operation of law— 
Civil Procedure Code (Act V of 1908), Q. KAT, v. 16. 

A obtained a final deeree for foreclosure against- 
B, and subsequently certified to the Court that the 
decree had been satisfied in full by the execution 
of a fresh mortgage by B. C filed a pre-emption 
suit aganist 4, obtained a. decree and deposited the 
pré-emption amount and proceeded to- execute the. 
decree for foreclosure, B objected to the execution df 
ihedeoree; tj AMET: 2 `; 
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Held, that C bacame the “purchaser of the pro- 
perty” from the- date of the final decree for fore- 
closure, under the Oudh Laws Act and the subsequent 
adjustment of the decree between A and B could not 
have any effect upon C's rights. 

Held, further, that C became the transferree of the 
decree by operation of law and was entitled to exe- 
Pan the decree under O. XXI, r. 16, Civil Procedure 
Code. . 


Execution of decree appeal from an order 
of the Subordinate Judge, Partabgarh, 
dated the 6th April, 1927. 

Mr. M. Wasim for Mr. Niamat Ullah 
and Mr. Naim Ullah, for the Appellant. 

Messrs. A. P. Sen and Radha Krishna, for 
. the Respondents. - > 


JUDGMENT. —The facts7in thisappeal 
are simple. Ram Kumar obtained a decree 
for foreclosure against Thakur Bishunath 
Bakhsh Singh in respect .of the property 
in suit, This. decree was made finalon the 
27th July, 1925. Under the provisions of 

: Chap. Il, Act XVIII of 1876, (the Oudh Laws 
Act) as soon as this decree was made final 
and the mortgage became foreclosed within 
the meaning of 5.10 of that Act it was the 
duty of Ram Kumar to give notice to the 
persons entitled to exercise a right of pre- 
emptioh. If. no such person paid the 
amount due under the foreclosure decree to 
Ram Kumar within three months of the 
receipt of this notice, he forfeited his right 
to pre emption. Ram Kumar did not issue 
notice to any one and on the lst September, 
1925, he certified to the Court that his fore- 
closure decree had become satisfied by the 
execution of a fresh mortgage by Biehunath 
Bakhsh Singh. Thakur Durga -Prasad 
Singh, the present appellant, instituted a 
suit to have his right of pre-emption declar- 
ed against Ram Kumar and obtained a 
decree on; the lst of September, 1926. He 

.did not maké Bishunath Bakhsh Singh a 

“party to the proceedings which resulted in 
this decree. Under the terms of this decree 
he deposited the amount due toRam Kumar 
on the mortgage, the amount in question 
being Rs. 31,698-14 and he then proceeded 
to execute “the foreclosure decree. Thakur 
Bishunath Bakhsh Singh as judgment- 
debter objected to execution on two grounds. 
He stated that as the foreclosure decree had 
been satisfied in full there was no decree to 
execute. He also took the ground that 
Thakur Durga Prasad Singh was not entitl- 
ed to execute the decree as he was not ihe 
assignee of Ram Kumar. The learned Sub- 
ordinate: Judge decided the first point 
egainst Bishunath Bakhsh Singh and the 
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Second point in his favour. He, therefore, 
dismissed the applieation for execution and 
referred Durga Prasad Singh to a remedy by 
a regular suit. Durga Prasad Singh appeals. 
The learned Counsel for Bishunath Bakhsh 
Singh has endeavoured to support the dis- 


‘missal of the application on the ground 


which was decided against him. We shall 
take his plea upon this point very shortly. 
The decision in Manna Singh v. Bihari 
Singh (1) states thelawon the subject cor- 
rectly, and agreeing with that decision we 
hold thatthe action of Ram Kumar in with- 
drawing his rights as decree-holder against 
Bishunath Bakhsh Singh, as evidenced by 
the application of the 1st September, 1925, 
ean have no effect as against Thakur Durga 
Prasad Singh. The right of pre emption in 
favour of Thakur Durga'Prasad Singh accru- 
ed on the 27th July, 1925. He exercised 
that right according to law. He has paid 
the money into Court which he was re- 
quired to pay. The result is, according to 
our view, that Thakur Durga Prasad Singh 
became what the Act calls the “purchaser of. 
the property" as from the 27th July, 1525, 
and that any action of Ram Kumar sub- 
sequent to the 27th July, 1925, affecting 
that property can have no effect as against 
ThakurDurga Prasad Singh. This disposes - 
of the first point. ^ , 

In respect of the second point the learned 
Subordinate Judge has held that O. 
XXI, r, 16 bars the application for execu- 
tion. Wedo not agree with this view. We 
consider that theinterestsofthe decree-holder 
Ram Kumar were transferred by operation 
of law to Thakur Durga Prasad Singh when 
as we have already said, he purchased ''the 
property." The words “the property" in 
reference to the facts in this case can only 
mean the right of the decree-holder under. 
the foreclosure decree. By hisaction Thakur 


Durga Prasad Singh has placed himself in 


respect of the final foreclosure decree of the 


‘27th July, 1925, in the exact position which 


was:held on that date by Ram Kumar the 
decree-holder. He has obtained this position 
by the operation of rights conferred on him 
under a Statute, namly, Act XVIII of 1876, 
and is thus clearly a transferee by operation 
of law. As a transferee by operation of 
law he had a right to execute the decree 
and we accordingly allow him to execute 
the decree by obtaining possession of the 
property in question.: We thus allow: the 


i 87 Ind, Cas, 181; 19 O, O, 183; 3 O. L, J'* 
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appeal and direct that Thakur -Bishunath 
Bakhsh Singh shall pay his own ‘coste and 
these Oi the appellant Thakur Durga Prasad 
"nga. . e ` ` ' 


G. H. Appeal allowed, 


€ t 


CALCUTTA HIGH COURT. 
'ÅPPEaLS FxoM ORIGINAL DEOzERS Nos, 77 
-AND 116 oF 1925, 
'" February 15, 1927. 
Present :—Mr. Justice B. B. Ghose and 
E Mr. Justice Roy. 
; . IN Appar No. 77 or 1925. 
. SOLEMA BIBI AND OTHERS—DEFENDANTS 
Nos. 10, 13, 15, 16, 17 AND 18—A PPELLANTS 
. "Versus . 
Hafez MAHAMMAD HOSSEIN— 
PLAINTIFF— ÉESPONDENT 
. AND 
: Ix ApPmaL No, 116 oF 1925. — 
: THAN SING KARAMOHAND AND OTHERS 
—Derenvanrs NOS, Ly, To.Z)— APPHLLANTS - 
x | versus 
Hafez MAHAMMAD HOSSEIN— 
PLAINTIFE— RESPONDENT, . i 
Transfer of Property Act (IV of 1882), ss. 58, 58— 
Transfer to one creditor in fraud of others, whether 
void—Morigage containing stipulation for foreclosure 
before time af creditors attach—Anomalous mortgage 
—Conditwn for foreclosure, enforceability of— 
Muhummadan Law—Partnership . between brothers 
Incidents of Hindu family: firm, whether app.cable 
—Death of one brother—DLissolition of. partnership— 
. Heirs of deceased, -liability of, for debts—Partner— 
Right to create mortgage —Partner appointed guardian 
of heirs: of deceased partner by Court—slortguge 
without sanction, validity of—Guardians and Wurds 
Act (VILI of 1890). s. 30—rrincipal and ageni— 
Power-of-attorney — Construction of borrowing 
powers—Power to borrow, whether includes power to 
mortyage—Practree—Change of case in appeal. 
. Wats. 58 of the Transfer of Property Act in- 
validates is a transfer which removes the whole or 
a part of the debtors property from the creditors 
x 3 a body tothe benefit of the “debtor. [p. 836, col. 


‘A transaction by which a vigilant creditor obtains 
Security for his debt from the debtor even 
thougn the immediate effect or object of the .trans- 
action bs to defeat the claims of another creditor, 
is not, therefore, void under s, 53 of the Transfer of 
Property Act where there is nothing to show that 
there is anything to the benefit of the 
transaction. [ibid.] 

Musahur Shuv, Hakim Lal (1), followed, 

: -IE a creditor having. a real demand against his 
debtor takes security from other persons’ jointly. with 
the debtor for his debt, that cannot be considered as 
a fraudulent transaction-on any ground whatsoever, 
[p. 835, col. L] - ] > zy c 

A mortgage.in whioh there is a stipulation that 
tha mortgagee may, if any creditor of the mortgagor 
pitaches the mortgaged properly, bring a suit for 


8 wee 
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debtor in the. ` 
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foreclosure, - without - waiting for the date fixed for. 
redemption and be the owner of the property is not: 
a conditional. sale but an anomalous, mortgage as. 
defined in s. 58 of the Transfer of Property Act; and; 
that being so, the rights and liabilities of the parties - 
under such: à mortgage should be determined by 
their contract as evidenced by the deed of mortgage, 
and the mortgagee is entitled to sue for foreclosure 
in accordance with the terms of the contract if a 


' creditor attaches the mortgaged property. [p. 835, col. 


In the. absence of a contract. to the contrary, a 
partnership between two Muhammadan . brothers 
would be dissolved by the death of one of the 
brothers inasmuch as such a partnership is governed 
by the ordinary law and the terms of the contract 
of partnership, and considerations such» as would 
attach toa joint Hindu family business cannot be 
applied to a partnership between persons governed 
by the Muhammadan Law, [p. 837, col. 1; p. 840, col. 


“The heirs of.the deceased brother in such a case 

are not, therefore, liable for debts contracted sub- 
sequently by the surviving brother. (p. 838, col. 
23 : i i 


: 2 valid mortgage by ‘one partner of the partnership 
property may be made in order to securea partner- 
ship debt. jitid.] m f 
But a partner who has been appointed guardian 
of-the heirs of a deceased pariner, under thel 
Guardians and Wards' Act, must exercise his powers 
in accordance with the provisions of'the Act, and 
cannot, therefore, create a valid mortgage binding on 
his wards, without the sanction of the District Judge. 
{p. 839, col. 11 1 
~ Bhupendro Narayan Dutt v, Nemye Chand Moüdul 
(3), foliowed. - i Ay 
. Lt is settied law that borrowing powers in a- power- 
QE kaa “must be ‘strictly construed. .[p. 839, col. 


"^A document which confers power on an agent to 
borrow'ahy money for any purpose and to do any 
other-work. as necessity.arises cannot,. therefore, be 
construed as conferring a power on the agent to create 
amortgage. |tbid.] ` MAN "Pare 
` "A mortgagee who has fought outa case on the 
footing that the mortgaged properties Delonged fo 
all the ostemsible miortgagors cannot ~be allowed 
to take up, far the first time in -appeal, the posi- 
tion that if ali the  mortgagors are not found to 
be bound by the mortgage it should be decided that 
some of the properties included in*the morgage do 
not: beloig to all-of the mortgagors.- [p. dub, col. 
2; p..840,.col. 1.] ] zx $m, d 
Appeals againsta decree of the Subordi- 
nate Judge, Dacca, dated the 3ru January, 
1925. K fa oo a , 
. . Is APPE:L No. 77 or 1425. As 
' Mr. Charu Chandra. Biswas aud Babu 
Prafulla Cnandra Chakravasti, for the Ap- 
.pelianta, pex E Ls 


Dr: S. C. Basak, and Babus Asita Ranjan 
Ghose, Prabodh Kumar Das, Panchanan 
Ghosal, -Shyamadas ^ Bhattacharjee’ and 
Jyoti Nath Ghose, for the Respondent. 

_. +. TIN APPBAL. No, 116.07 1925, .. 
. Mr.;Sirear, Babus Prabodh Kumar Das, 
Panchànan. Ghosal, (Durga - Charan Koy . 


"8M ; 

Choudhury and, Shyamadas 

for the Appellants.. ... 
Dr. S. C. Basak and Babu 

Ghose, for the Respondent, 

“ 7777 * JUDGMENT, | 


' “Ghose, J.—These two appealé arise out 


of. one. decree. made by the Subordinate 
Judge for foreclosure of a mortgage, alleged 
to be by conditional sale bythe plaintiff, 
There were three sets of defendants -in the 
Court below. There were two brothers 
' named- Akbar Khan and Amanat Khan. 
Both ofthem are dead, The” defendants 
Nos. 1 to 9 are the representatives-in- 
interest of Akbar Khan. The defendanis 
Nos. 10 to. 18. are the legal- representatives 
of Amanat Khan. The defendants No8.19, 
20- and 21 are three firms of Marwaris, wlio 
may be described as the Marwari defend- 
ants, who were made -defendants on the 
ground that they. had attached certain of 
thé mortgagéd “properties for debts alleged 


to have been due from thé mortgagor.. The’ 


mortgage is dated the 18th March, 1921, and 
“ik purported: to have been made by Akbar 
Khan for himself and as àm-mukhtiear for 
'Solema Bibi defendant No. 10, the widow of 
_ Amanat Khan, -and also as--am-mukhtear 

for Rohima Bibi the adult daughter of 
‘Amanat, andas guardian on bélialf:of the 
minor sons and daughters of Amanat 
.named _Soleman Khan; -Rahamat Khan, 
Sarifatennessa, Shamedanessa and Hamida- 
nessa. Jt .aleo purported to * have. been 
executed by Muhammad Nainuddi, the adult 
..8on of. Amanat and by Asrabannessa, the 
` ‘adult daughter of Amanat.. Amanatdied on 
. thesth December, 1909, and Akbar died on 
: ‘the 8th October, 1921. Appeal No. 77 ia 
-by defendant.No. 10 the widow of Amanat 
"and defendants Nos. 13, 15, 16,17 and 18 
‘the sons and. daughters of Amanat. The 
"defendant ` No. ‘13 is Asrabunnessa who 
had atíáàined majority at the time of the 
‘mortgage and whois said to have herself 
executed : the bond. The other sons and 
daughters who have appealed were, as 
already stajed, infants at the time of the 
‘execution of the bond. The adult son of 
Amanat, called Naimuddi, was defendant 
No. 12 in the Court below. He has not 
preferred any appeal. Appeal No. 116-is 
by defendants Ncs. 19, 20 and 21, the attach- 
ing creditors of the mortgage properties, 

‘The case of the plaintift is that the 
two brothers Akbar. Khan and Amanat 
Khan cariied on a trading business and 
“with .regard to that . business they had 
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dealings in money with the plaintiff, who 
acted as their commission agent and Arat: 
day jn connection with that business. 
After the death of Amanat, the old busi- 
ness continued and the heirs of Amanat 
continued as partners with Akbar in the 
businees, aud that. after taking accounts 
of the dues of the plaintiff ib was found 
that the plaintiff was entitled to get 
Rs. 29,074-14 annas from the defendante, 
and in. consideration of that debt the moit- 
gage-bond already mentioned was execut- 
ed in his favour, and as defendants Nos. 19, 
20.and 21 had attached some ofthe pro- 
perties they. were joined as defendants in 
the suit, . Jhe plaintiff asked fora decree 
for foreclosure aceording to the terms of 
the bond, as they were entitled to suefor 
foreclosure on any attachment being made 
of the properties mortgaged by any. person. 
Various defences were raised to this suit 
by the contesting defendants in the Court 
below. It is unnecessary to mention now 
all thesé. The points that were taken in 
appealagainst the. judgment of the Sub- 
ordinate Judge will bestated later on. The 
Subordinate Judge found forthe plaintiff 
and made a preliminary decree for fore- 
elosure allowing the defendanta two months’ 
time from the date of the decree for re-pay- 
ment. ^-^ - - D 

~ The points taken in appeal in both the 
eases are ihe same withslight variations. 
The points taken in the appeal of the 
Marwari defendants in Appeal No. 116 are 
these :—First, that.the mortgage bond of 
1921 in favour of the plaintiff was not am . 
‘honest transaction, but was intended to 
defeat and delay the creditors of the mort~ 
gagors,- and so was vitiated under the 
provisions ofs. 53 of the Transfer of Pro- 
perty Act. The second point taken is that- 
ona proper construction of the mortgage- 
bond it would appear that it was not a 
mortgage by conditicnal sale as defined 
in the. Transfer of Property Act. Accord- 
ing to the terms of the bond-three years’ 
time was given to the debtors for re- 
demption. The plaintiff having sued for 
foreclosure before the expiry of the 


, three -years, the time fixed for Te-payment, 


of the mortgage-money, the seit “ig pre» 
mature and should be dismissed on that 
ground. The third point is that the plaixt- 
iff is under no circumstances entitled to 
any decree on this dccument, for fole- 
closure iegarding the property belonging 
to apy person except.the heirs of Akbar ‘ 
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and Naimuddin Khan, and the shares of 
the “other defendants cannot be made 
liable, Theappellants in Appeal No. 77 do 
not rely much upon the first point Because. 
it -is not their case that they wera parties 
in the intention to defraud any ereditors. 


Their ease principally is that they are not `. 


liable under the bond having regard to the 
facts ofthe case. The-Subordinate J udge 
held that the bond was not vitiated under 
the provisions of 8 53 of the Transfer of 
Property Aet. He -also held that it was 
a mortgage by conditional. sale and the 
plaintiff was entitled to a decreafor fore- 
closure, and that under the circumstances 
stated in the bond he was entitled to 
maintain the suit at the time when it was 
brought. With regard to the third point 
the Subordinate Judge held that the power- 
of-attorney executed by Solema Bibi and 
Rohima Bibi did not confer any power on 
‘Akbar to mortgage their interest in any 
property and, therefore, those persons are 
not bound .by the execution of the mort- 
gage made by Akbar as am-mukhtear on 
their behalf. He also held that Akbar 
could not as guardian of the infant heirs 
of Amanat execute the mortgage of their 
share of the properties, Akbar was appoint- 
ed guardian under the Guardians and 
Wards Act by the District Judge by an 
order dated the 16th March, 1911, and as 
he had .not taken: the sanction of the 
District. Judge for creating a mortgage, 
the infants or any person interested in the 
property were entitled to avoid the mort- 


gage. The Subordinate Judge also held. 


that the deed was not properly executed by 


Asrabannessa, the adult daughter of Amanat. 


But the Subordinate Judge held that the two 
brothers Akbar and Amanat jointly carried 
on a trading partnership, and after the death 
of Amanat the heirs of Amanat continued 
to remain as partners with Akbar in the 
‘business. As Akbar was the managing 
partner of the trading business he was 
- entitled to effect the mortgage and the pro- 
perties being- partnership properties the 
mortgage is binding on all the partners 
including the infants, and a foreclosure 
decree can, therefore, be made on the bond 
in suit 


I will how take the objections urged on. 


-behalf of the appellants in the order in 
which they have been placed before us. It 
is urged, in the first place, on behalf of the 
Marwari defendants that Akbar and Amanat 

parried on business in stationery and other 
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articles and it was long after the death of 

Amanat that Akbar began the trade in 

hides, and that these were two businesses 

thus continued between the plaintiff and 

Akbar and the sum of Rs. 29,000 odd, if 
it was atall due to the plaintiff, was only 

due from Akbar. It, was further urged: 
that theamount of Rs, 29,000 and odd was 

not atall due, because the accounts filed 
by the plaintif show that before the end 
of 1325 all debts with regard to the 
Dhubri account with the firm of the plaint- 
iff was closed. Butatthe end of 1325 it 
appears that Rs 10,173 was due to the 
plaintiff on aecount of the Dhubri Mokam. 
It is said that this was advanced in cash 
received by Akbar himself and for his 
personal benefit. This was, therefore, a 
personal debt of Akbar for which the part- 
nership business was notat all liable. It 
is further urged that the circumstances 
under which the bond was executed also 
show that it was not a bona fide trausaction. 
Itis pointed out that the Marwaris began 
pressing the debtors for their money from 
December, 1920. They were being’ put off 
by promises of payment and were entreated 
not to bring their suit. This was done 
‘by Akbar and Naimuddi., Even after the 
date of the kot kabala Akbar had written 
to a third party that the deed was execut- 
ed with the object of facilitating the pay- 
ment of the debt due to the Marwaris and 
asking them not to be anxious. The plaint- 
iff knew about the indebtedness of the 
debtors to others and being neifhbours, 
he was consulted by the debtors about theit 
affairs. The provision inthe mortgage-bond 
that the plaintiff would be entitled to sua 
for - foreclosure as soon as there was attach: 
"ment of the property was for the ‘benefit 

of the debtors. It is further urged that 
it is quite clear from thé circumstances 
that the plaintiff and Akbar "were acting 
in concert to defeat other creditors of Akbar 
and it is also urged that, as the evidence 

shows that there weretwo businesses and the 
heirs of the deeeased brother Amanat ean 

under no circumstances be mde liable for 
the entire debt to the plaintiff, the bond 

making all of them equally liable is not-bona 

fide specially'as the plaintiff knew about 

the involved circumstances of the debtors, 

One other fact is shown, that on a par- 

ticular date, that is the 23rd January, 1921, 

all the skins that there were in the godown: 
of the plaintiff belonging to Akbar were 

sold off, for Rs, 20,000 odd. These thinga 
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accordin gto the appellants’ contention lead 
to the conclusion that this was a fraudulent 


‘transfer falling within the provisions of. 


. B. 58 of the Transfer of Property Act. . 

." In my opinion it has not been shown that 
“the debt to the plaintiff did not amount 
to Rs. 29,000 odd, or that there was any 
stipulation in the bond that may be con- 
strued as being for the benefit of the 
‘debtors. It is quite true that the plaintiff 
knew that the debtors were in involved 
circumstances, otherwise he would not 
have. been anxiousto “obtain security for 
their debt. Jt might also. be assumed that 
the heirs of Amanat could not be made 
liable for the entire ‘debt, Whether those 


persons are at all liable or not will be. 


considered later on. In my opinion, how- 
ever if the creditor having areal demand 
. against his debtor takes security: from 
other persons jointly with the debtor for 
his debt, that cannot be ‘considered as a 
, fraudulent transaction on any ground what- 
soever. Another ground is taken that the 
bond mortgaged all the properties of the 
‘debtors. lt is pointed out that Akbar had 
,executed a hiba-bil-ewaz in favour of his 
wife on the 30th December, 1920, and the 
evidence on wHich the Subordinate Judge 
.relies for his conclusion that the debtors 
had ‘other valuable properties does fot 
support hisconclusion. For example, the 
plainuft in his deposition says that there 
. were other properties belonging to the 
debtorg but the Dacca properties mention- 
‘ed were givén away to the wile previously. 
‘The evidence of Yakub Meah. also does 
not show that there was any property of 
any value remaining to the debtors apart 
from those mortgaged. "Rahaman's evi- 
' dence on which the Subordinate Judge 
-relies does nob support the inference that 
there are any -other properties of any 
value. But conceding all that, Ido not 
think that the Subordinate Judge is wrong 
in holding that the transaction is not 
vitiated under the provisiots ot the Trans- 
‘fer of Property Act. The law on the 
subject is settled by the decision of the 
Judicial Committee in Musahar Sahu v, 
` Hakim Lal (1. Their Lordships quoted 
^ with approval in that judgment the follow- 
ing observations of Palles, C. B; “Now, it 
follows from this, that security given by 


(1) 32 Ind. Cas. 343; 43 C. 521; 43 I. A. 104; 30.M, 
Ù, J. 116; 3 L. W. 207; 20 O. W. N., 393; 14.A. L. J, 
198; (1916) 1M. W. N. 1£8; 19 M, L, 7T, 203; 280, L J. 
$06, 18 Bom, Lu B.3978 (P, C) - - 
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a debtor to one creditor upon a portion 
of.or upon all his property, (although the 
effect: pf it, or even the interest of the 


debtor in making it, may be to deféat an 
expected execution of another creditor) is 


. not à fraud within the Statute; because, not- 


withstanding such an act, the entire pro- 
perty remains available for the creditors 
or some or one of them, and as the Statute 
gives no right to rateable distribution, 
the right o? the creditors by such aet is 
not invaded or affected.” That case further 
lays down that what s. 53 of the Transfer 
of Property Act invalidates is a transfer 
which removes the whole ora part of the 
"debtor property from the creditors as a 
body tothe benefit of the debtor. In this 
case there is nothing which shows that 
there was anything to the benefit of the 
debtor in the transaction, and if the plaintiff 
was a vigilant creditor and had taken se- 
curity for his debt, the transaction cannot be 
vitiated as a fraudulent conveyance, The 
first argument, therefore, urged on be- 


‘half of the appellants must fail. 


: With regard to the’ second question that 
the document is not one of conditional sale 
properly so-called, the learned Advocate ap- 
pearing for the respondent concedes that it 
is not a document of conditional sale as de- 
fined under s. 58 of the Transfer of Property 


. Act, but the document isa mortgage all the 


same and it is an anomalous mortgage re- 
ferred toin s. 98 of the Transfer of Pro- 
perty Act. Thatbeing so, the rights and 
liabilities of the partiesshould be determin- 
ed by ‘their contract as evidenced in the 
mortgage-deed in the terms of that cection. 
In the bond it was provided thus:—"‘We shall 
pay off your said amount within three years 
trom tc-day. But, if, in the meantime, a 
thind party brings any suit against us or 
any one of us and attaches, or endeavours to 
bring into auction, or brings into -aucticn, 
apy property of us, then, without wailing 
for the due date, you shall forthwith bring 
a suit for foreclosure of this kot kcbala ana 
having got a decree shall be owners of the 
properties menticned in theschedule below,” 
and so forth, This circumstance has hap- 
pened.on the Marwari defendants having 
attached the properties mortgageti by the 
bond, and the plaintiff is, therefore; entitled 
to enforce the contract by bringing the suit 
for foreclosure. The second ‘argument, 
therefore, also fails. . 

The third point seems to me to be tha 
most important point for decision in tha 
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case, and both sets of appellants Strongly 
urge that point against the decision of the 
Subordinate Judge. It must first be observ- 
ed that it is not a Hindu family ttading 
partnership which is governed by the Hindu 
Law. The parties are Muhammadans, and 
any partnership transaction between two 
Muhammadan brothers must begoverned by 
the contract between the parties as regards 
the partnership. This proposition is not 
contested on behalf of the respondent. 
Ordinarily, the partnership terminates on 
the death of one of the partners, and the 
contention of the appellants is that on the 
death of Amanat the partnership business 
that was carried on between him and Akbar 
terminated. It is, however, contended on 
behalf of the respondent that the course 
of dealings of the heirs of Amanat shows 
that there must have been a contract to the 
contrary as mentioned ins, 253 of the Indian 
Contract Act, that the partnership ` would 
not be dissolved by the death of one of the 
partners, that is, Akbar or Amanat. The 
appellants contend that there is no such 
evidence while the respondent relies upon 
some oral evidence as well as the statement 
contained in the am-mukhtearnama executed 
by the two ladies, Solema Bibi and Rohima 
Bibi,in support of his contention that the 
partnership continued after the death of 
Amanat. The evidence on which the re- 
spondent relies is containedin the statement 
ofthe withess Fatik Chandra De Sarkar, 
who was examined as a witness for the 
Marwari defendants. The appellants in 
Appeal No. 77 object to thig evidence being 
used as against them. Their contention 
is that the case of the Marwari defendants 
is different from their case. The Marwari 
defendants are interested in showing that 
there was some joint karbar of which Akbar 
and the heirs of Amanat were partners, But 
. their case is that after the death of Amanat 
they had nothing to do with any partner- 
ship business with Akbar. However that 
may be, f think I may point out what the 
witness Fatik says. His statement is this: — 
"After Haji Amanat Khan's death his 
widow,sons and daughters and Akbar Khan 
became maliks (owners) of all these busi- 
nesse& [cannotsay what was the age of 
Amanat’s wife, sons and daughters at the 
time of Amanat’s death. In our khatas we 
used to write either Haji Amanat Khan, 
Akbar Khan or Haji Akbar Khan and others, 
During the ‘lifetime cf Amanat Khan both 
names Were written as  maliks. 
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Amanat's death the names of all maliks 


were not written." This évidenoe does not 
show that the heirs of Amanat carried on 


‘the partnership transaction along with 


Akbar. What this witness says is probably 
his own opinion as tothe heirshipof Amanat. 
The next evidence in which the respondent 
relies is that of Sris Chandra Bardhan. He 
82y8,—" I know Soleman Khan the son of 
Amanat Khan. He used to come here 
occasionally to inspect the business, He 
eame to Dhubri in Baisakh 1328 B. 8. He 
came and took away goods of the shop." 
From this itis argued that Soleman must 
have acted as a partner, otherwise he would 
not have taken away the goods of the firm. 
Oonceding that this act might be so constru- 
ed under certain circumstances, the difficul- 
ty in the way ofthe plaintiff in relying on 
thisevidence is that Soleman at the time 
alleged was an infant. He was born in 
February or March, 1901, and he attained 


. majority in March, 1922. Any action taken 


by him cannot give rise to any . inference as 
regards thé partnership. The other evi- 
dence relied on by the respondentis that of 
Ohandra Kumar Roy. This witness came 
into the service of Akbar in 1324 or 1325, . 
and he says that he had heard from Akbar 

thatthe karbar continued to remain joint 
even afterthe death of Amanat. This can 
hardly be saidto be evidence on which it 
can be held that the partnership continued 
between Akbarand the heirs of Amanat 
after the death of Amanat. - On the other. 
hand, there is distinct evidence of Solema 
Bibiand Rahmat, who say that, after the 
death of .Amanat; they had nothing 
whatever todo with the trading. business 

earried on by Akbar. Solema Bibi's evi- 

She was an adult 
person andentitled to get, the profits, if 
there were any. "There is also the evidence 
of the plaintiffs witness Ambica Charan 
Sinha who says that the accounts in the 
plaintiff's firm were kept only in the name 

of Akbar from 1822. as Akbar had told the 
plaintiff that, *Amanat was, dead, some 
of the Manager gomashtas were dead, some 
have left service and my brother's sons 
were too young, therefore, keep the account 

in my name alone." From these, cireum- 

stances it is quite clear thatthe sons of Ama. 

nat did not continue to be partners after 

the death of Amanat. Therefore, no inference 
can be made from the course of dealings 

with regard to the partnership that there 
wes acontzact to the contrary with regard 
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to the provisions of sub-s. (10) of s. 253 of 
the Contract Act. Further, nothing has 
been shown from the. accounts of the busi- 
ness either of the plaintiff or that of Akbar 
that any of the heirs of Amanat had obtain- 
ed any share or the profits of the partnership 
business. An observation has been made: 
by the Subordinate Judge, in his judg- 
mentasregards the account books of the 
partnership business. The Subordinate 
Judge observes in his judgment, “I con- 
sider the allegation of defendants Nos. 10, 
15 and 18 to the effect that some khatas 
were taken away by-the plaintiff and Naim- 
uddi recently from the custody of defend- 
ant No. 10 tobe unworthy of credit,” The 
Subordinate Judge seems to have overlook- 
ed the fact that these khatas about which 
the witness spoke were khatas of the joint 
-pusiness during the lifetime of Amanat, 
The production of those khatas would not 
in any way assist us in the decision. of the. 
question in controversy between the parties 
as to whether there was any partnership 
continuing between the heirs of Amanat and 
Akbar after the death of Amanat. ‘ 
- The documentary evidence with regard 
. to the question ofthe partnership continu- 
ing after the death of Amanat on which the 
respondent relies is the -am-mukhtearnama 
` executed by the two ladies, Solema Bibi, the 
widow of. Amanat, and Rohima Bibi, the 
daughter of Amanat, dated the 30th July, 
1910. . The passage on which reliance is 
placed rgns thus:—“Appoint an am-mukh- 
tear with full or partial powers for looking 
after and managing.property of our joint 
. tejaráti business and do any other work for 
our benefit as necessity arises." [bis argu- 
ed by the learned Advocate for the respond- 
ent that the word "tejarati-business" does 
not bear the common meaning of the word 
as “money: lending,” but it means “trade” as 
that is the sense in which the word is locally 
‘used. There is no evidence in support of 
the. word being used in that sense in this 
- document. But assuming ethat it was so, 
the question js whether thé lady, Solema 
Bibi, herself used the word in that sense. 
We must take this expression in connection 
with her own evidence.: She says that she 
had executed a hukumnama for the collec- 
tion o£ all outsanding debts of the firm; and 


^, ghefurther saysthat that hukumnama was not 


read over to her. In order to establish that 
these illiterate ladies entered into a partner- 
ship with Akbar more positive evidence 
should have been brought forward. It.. 
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might very well be, 
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evén assuming that thé: 
meaning given by the learned Advocate for 

the respondent is the right meaning, that - 
this document was executed for the purpose 
of enabling Akbar to realize the outstanding 


debts of the firm and cannot be construed | 


as meaning that the ladies entered into a 
partnership with Akbar, 

- It is next contended that the partnership 
transaction was carried on for the benefit of 
Amanat’s heirs, and under the provisious of 
8. ?47 of the Contract Act, the infants would 
be liable to the extent of the property of the 
firm for the obligation of the firm; ‘and it is 
further ‘argued that, under s. 251 of the 
Contract Act, Akbar, as partner of the firm, 
can bind his co-partners by executing this 
mortgage as it was for the purpose of carry- 
ing on the business of the partnership. lt 
iscontended by Mr. Biswas on behalf of 
the appellant in Appeal No. 71 that this 
mortgage was not for the purpose of carry- 
ing on the business of the partnership and, 
therefore, would: not under any circum- 
stance be binding on the minors or the adult 
persons, who have not been found to have 
been a party, to the mortgage. But that 
contention seems-hardly to be right; A 
valid mortgage by one partner of the part- 
nership property may be made in order to 
secure a partnership debt, The authority 
for this proposition may be found in the 
case of Juggeewundas Keeka Shah v. Ram- 
das Brijbookwmdas (2). The question, how- 
ever, in this case is, are the minors 
admitted to the benefit of any partnership? 
And the second question is, are the proper- 
ties mortgaged the properties of the firm? 
There is nothing on the record to show that 
the minors were admitted to the benefits of 
the partnership. Ifthat is sos. 247 of the’ 
Indian Contract Act has no application to 
the present case, and Ihave already stated 
that there is nothing to show that the adult 
heirs of Amanat had anything to do with 
the partnership business as alleged. 


. The next question is whether these are. 
properties of the firm. There ie. no evidence 
on the record as to the source of the pùr- 
chase-money of the properties mortgaged. It 
is contended by the learned Advocate for 
the respondent that it can be shown* from 
the fact that certain properties’ were in- 
cluded in the application. for guardian- 
ship made.by Akbar on the lóth August, 


(2) 2 M^ I. A. 487; 6 W. R: P. O. 10;1 Suth. P. O.J, 
105; 1 Sar. P, C. J, 222; 18 E. R. 286. 
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1910, on which he was appointed 
guardian of the infant of Amanat. In that. 
application, in the schedule certain pro-- 
perties have been deseribed as belonging to 
the laté Haji Amanat Khan, and his conten- 
tion is that comparing the schedule of that- 
application with the schedule of the mort- 
g2ge-bond, the properties which are outside 
the schedule of the application but includ- 
ed in the 'mortgage-bond must be considered 
to be}partnership property liable for the debt 
of the plaintiff. But the difficulty in ac- 
cepting that proposition is that the petition 
made by Akbar cannot be taken as a true 


and exact enumeration of all the pro-. 


perties left by Amanat. It was an’applica- 
tion made by Akbar, whose interest might” 
have been to show that Amanat had not left 
any. considerable property both for his own 
benefit in future and also with reference to 
the amount of security he would have to 
furnish for being appointed guardian .of 
those infants. Besides, even assuming that 
that was a correct list of the properties left 
by Amanat, it cannot properly be. said that 
the purchase-money with regard to the pro- 
perties subsequently acquired came from the 
partnership firm. Further, having regard 
to the findings Ihavealready arrived at that 
the heirsof Amanat did not carry on any?part- 
nership business with Akbar even ‘if-Akbar 
took money from his trading business and 
gave the heirs of Amanat a title to any pro- 
perty purchased by him from such profits. 
of the busiress, the interest of the heirs of 
Amanatcannot be treated as property be- 
longing to the firm, or in other words, 
money or property given away does not con- 
tinue to be the assets of the firm when it is 
given over to a third party. Solema Bibi, 


‘however, gives evidence that the properties 


were iaherited from her father-in-law and 
there is nothing to show that it is true. One 
other point was urged on behalf of the ap- 
pellants and it is this :—that, assuming that 
Akbar had the powerto mortgage those pro- 
perties as partner of the firm, yet having 
been appointed guardian under.the Guar- 
dians and Wards Act his powers must.be 
exercised in accordance with the provisions 
ofthe Act. The authority for this proposi- 
tion is the ease of Bhupendro' Narayan Dutt 
y; Nemye'Ohand Mondul (3). The mortzage 
was effected without the sanction of the 
District Judge. e - 
validated at the instance of the infant or 


si a 


(8) 15 0,627; 7 Ind. Dec. (N. è.) 1001. - 
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It can, therefore, be in-. 
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the persons interested, under s, 30 of the 
Guardians and Wards Act, That is & sound 
contention. ES 

“A. contention has been made on behalf of 
the respondent in support of the decree of 
the Subordinate Judge that under the am- 
mukhtearnama ofthe two ladies, Solema 
Bibi and Rohima Bibi, Akbar was em- 
powered to effect a mortgage with regard to 
their share af the property. The Subordi- 
nate Judge, as I have already stated, has 
found against the plaintiff on that point. 
The argument of the learned Advocate is 
that as the document confers the power on 
the agent to borrow any money for any pur- 
pose and do-any other work for their benefit. 
as necessity arises, it confers the right to. 
effect a mortgage. It is well-settled that 
these powers must be strictly construed. In 
addition to the case cited by the Subordi- 
nate Judge the authority for the proposition 
that the powers should be strictly constru- 
ed, will be found in the cases of Poorna 
Chunder Sen v. Prosunno Coomar Das (4) 
and Jonmenjoy Coondor v. George Alder 
Watson (5), and various other cases. No 
express power to mortgage has been given 
and itis difficult to say that the terms of. 
the am-mukhtearnama can be construed 
into a power for giving a mortgage. 

On all these findings the result must bethis, 
that by themortgage-bond, dated the 18th 
March, 1921, the shares ‘of Akbar Khan and 
Naimmudi Khan only must be considered 
to have been properly: mortgaged. I ought 
here to mention that it is contended by the 
learned Advocate for the respondent that 
the properties outside the application for 
guardianship made by Akbar in 1910 do 
not belong to the heirs of Amanat, and he 
‘gays that the title-deeds of all the properties 
mortgnged have been given to the plaintiff 
many of which show-that the properties 
were acquired after the death of Amanat 
and stand in the name of Akbar. Thisis a 
point which the plaintiff never raised in the 
Court below. The case was fought out 
on the footing’ that the properties be- 
longed to all the: ostensible, mortgagors. 
and all. the-mortgagors were boused by 
the mortgage. In this Court the plaint- 
iff cannot take up the position that if all the 
mortgagozs are not found to be bound by 
the mortgage it should be decided that 


(4) 70. 253; 80. L. R.433; 3 Ind. Deo. (w. s.) 
ni : 


h 2 ` acs 
(5) 11 I. A. 94; 10 C. 901; 8 Iad. Jur. 387; 4 Sar. P. 


- 0, J, 523; FInd. Dec. (N. s.) 602 (P. Q). 
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ih 
some of- the properties included in the 
‘mortgage do not belong to allof the mort- 
gagors. Such a contention cannot be al- 
lowed to be raised for the first time in ap- 
eal. .- i 
i The judgment and decree of the Subordi- 
" pate Judge must, therefore,be varied in this 


way,—that the decree for foreclosure We i 
the. 


“be made with regard to the shares in 
' properties mortgaged belonging to the heirs 
of Akbar and Naimuddi, that is to say, the 
half share belonging to Akbar originally and 
now belonging to his heirs and the share of 
Naimuddi which is 7-88ths of the: whole 
property. The result, therefore, is that the 
. decree for foreclosure should be made with 
regard to 51-88ths share of the properties 
in suit. The period of redemption is ex- 
tended to two months from this date. . 
. The appellants in Appeal No. 77 are 
entitledto theircósts in this Court as well as 
in the Court below. In Appeal No..116 the 
plaintiff-respondent willb. entitled to half his 
costs in the Court below which will be add- 
ed to his mortgage-money. He will also get 
half his costs in this Court from the appel- 
lants: defendants Nos. 19, 20 and 21. The 
defendants Nos. 19, 20 and 21 will get half 
‘of their costs in the Court below from the 
plaintiff and also half of their costs in this 
Court, from the plaintiff. Oneset of hear- 
ing fee for the appellants in Appeal No. 116. 
^ Roy, J.—I should like to add a few 
words. It seems to me also that the fallacy 
underlying the Subordinate Judge’s judg- 
ment is that he applied the considerations 
which would attach to a joint Hindu family 
. business to the present case where the 
family is Muhammadan. The partnership 
“business of Akbar and Amanat came to an 
end onthe death of Amanat. There is no- 


thing in the conduct of the heirs of Amanat ` 


. to.show that they agreed to continue the 
joint business. Akbar was appointed guar- 
| dian of the minor children of Amanat by 
the District Judge. It isto be noted that 
he did. not inform the Judge that he would 
carry on the business qn behalf of the 
minors. In the schedule of the properties 
he submitted to.the Judge he merely men- 
tioned the amonnt of capital which would 
fallto the share’ of the minors. He asked 
for no direction from the Judge in respect 
of this business. Naimuddi, the step-son 
"of Solema Bibi, was a minor at the time, but 
he. seems to.have joined Akbar la!er on 
“when he attained majority. His case is 
‘different and he. himself was a signatory to 


‘SOLHMA BIBI 9, MAHAMMAD HOSSEIN. 


[104 I. C, 1927] 


the kot kobala. It cannot be said - that ‘ be- 
cause Akbar constituted himself the manag- 
ing partner he continued to represent the“ 
other, minors. As to Solema Bibi, the 
widow of Amanat, and Rohima BpPhi, the 
adult daughtber of Amanat, who gave an 
am-mukhtearnama to Akbar, their conten- 
tion was that they gave him power to realize 
the outstanding dues that would fall to 
their ehare on the death of Amanat -The 
circumstances of the case are susceptible of 
aninference of that kind. Theplaintiff has 
not produced any evidence to show that 
these minors or these ladies participated in 
the profits of the. business after Amanat's 
death, or took any steps which -would give 
rise to the inference that they were partners 
in the alleged joint business. The learned 
Advocateappearing for the plaintiff refers to 
the evidence of a certain gomashta or karma- 
chari to the effect that after Amanat's death 
Amanat's heirs became alsomaliks or that 
the joint karbarcontinued. As 2 matter of 
fact, some of these witperses are forced to 
admit, or edmitted willingly, that they 
cannot say who were the actual maliks of 
the business. The.evidence produced is 
not enough. “An inference was sought to 
be drawn from the fact that Solema Bibi, 
the widow of Amanat. did not produce cer- 
tain account books. It appears that when 
giving her deposition she was only asked 
about books of the time when her husband 
wasalive. Itisnot clear how she could 
have account books of Akbar after Amanat’s 
death. No inference like what the Subordi- 
nate Judge has drawn, and in my opinion 
wrongly can be drawn against Solema Bibi 
in respect.of the business. There was some 
controversy as to whether Akbar had also a 
separate business in addition to the alleged 
joint business. At any rate this much is 
clear that from 1322 Akbarwas the only per- 
son shown in the plaintiff's books. I do not 
thiak that the plaintiff can be allowed now 
to say that Amanat’s heirs are also liable. 
The learned Advocate appearing for the 
plaintiff soughttofix the liabilityon some of 
the properties on the ground that they were 
bought with the profitsof tbe joint business. 
For this argument he felied on the fact 
tbat there were more properties in the kot 
kobala than in the application for gudrdian- 
ship which Akhar made on the death of 
Amanat, his elder brother. On this slendet 
material we cannot make the violent infer- 


_erce tbat the properties, if tbey were pur- - 


chased by Amanat's heirs, were purchased 
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from the profits of the joint business. The 
evidence to my mind is wholly insufficient 
to bind the heirs of Amanat except, of course, 
Naimuddi. 
I,therefore, agree with the concPusion ar- 
rived at by my learned brother. 
A. N. A. - Decree varied. 


PATNA HIGH COURT. 
MiscELLANEOUS JUDICIAL OasE No. 91 
- or 1926. 
August 11, 1927. - 
. Present :—Justice Sir B. K Mullick, 
Kr., Acting Chief Justice and 
: Mr. Justice Sen. 
Raja RADHA MOHAN MANSINGH 
HARICHANDANDAN MARDARAJ 


‘BEHRWARBAR RAI, RAJA or PARIKUD 


— PETITIONER— APPELLANT, 


- Versus : 
Tue COMMISSIONER or INCOME-TAX 


i — RESPONDENT. 
- Income Tax Act (XI of 1922), s. 66—Reference to 
‘High Court—Commissioner’s duty to find facts and 
state points of law to be answered—Fishery income 
“—Liability to tax—Permanently settled proprietor 
and conquered Raja, difference between. 
There is no analogy between the position of a 


permanently settled proprietor in Bengal who has. 


` tentered into a permanent engagement based on gross 
‘produce in .which fisheries have been included, and 
‘a conquered Raja.who by right of conquest was 
deposed from his position and reduced to a tenure- 
holder. The latter is not exempted from the liability 


to pay income-tax on account of jalkar. [p. 841, col. ' 


: In making a reference under the Income Tax Act, 
the Commissioner must find the facts clearly, and 
then state the points of law which arise out of those 


‘facts, and on which he requires the opinion of the. 


‘High Court. [ibid.] . 
Appealírom an order of the Commis- 
- sioner of Income-Tax, Bihar and Orissa. 
Messrs. K. P. Jayaswal and G. P. Das, for 
“the Appellant, - : 
Mr. C. M. Agarwalla, for the Respondent. 


‘JUDGMENT. 


Mullick, A, C. J.—The first question 


of law which the assessee asked the Income 


~ Tas Commisstoner to . refer to this Court ' 


:was “whether the income of the assessee 
. (the Baja of Parikud) derived from fisheries 


is chargeable to income tax or not, Parikud . 


being.a permanently settled estate." .Sub- 
- sequently that question was modified and a 
new question was propounded, namely, 
_“‘whether.the income -from fisheries in-this 


i 
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-ease is -chargeable to income-tax" in view 
of the fact ‘that- the property which the 
assessee holds was paying a quit rent for 
the whale area at the time of the assign- 
ment of revenue by Government to one 
Fateh Muhammad in 1803 and that quit 
rent was fixed on an area including the area 
from which fishery income was derived." 

The -Commissioner; however, has not 
clearly -indicated what is the precise ques- 
tion or questions on which he requires: our 
opinion. MINE : 

We again repeat that he must find: the 
facts clearly and then state the points of 
law which arise out of those facts, and on 
which he requires our opinion-and hé may 
then, if he chooses, give his own opinion 


_ and discuss the case. . 


The parties before us, however, have 
agreed that-the point of law upon which 
‘our opinion is required is: whether the 
Raja of Parikud in this case is entitled to 
exemption from income-tax in respect of 
jalkags within his tenure. 

. Mr. Jayaswal puts the ground of exemp- 
-tion-on the status of the Raja and the terms 
under which he was holding from Fateh 
“Muhammad. Itis found that in 1803 Fateh 
. Muhammad obtained a revenue-free jagir 
“from the East India Company over a tract 
of land which included the lands now in 
suitin respect of which up to that time 
'the Raja had been paying a tribute of 
. Rs. 1,600 annually to the Maharattas, The 
éffect of the settlement with Fateh Muham- 
mad was to reduce the Raja of Parikud 
from en actual proprietor to “a tenure-. 
holder, and there is'no analogy between 
the: position of a permanently settled pro- 
.prietorin Bengal who has entered. into a 
permanent engagement-based on gross pro- 
duce in which fisheries have been included 
-and a conquered Raja who by right of 
conquest was deposed from his position 
under the Maharattas and reduced to that 
of atenure-holder. There was no under- 
taking between the Raja and the Fast India 
Company at all, far lessan undertaking to . 
exempt: hin? from the liability to pay a 
particular tax... ` Se de - 

Itis admitted before us that the' Raja 
was paying asum of Hs. 1,600 per annum 
to thé Maharattas, and although there is no ` 
clear finding by the Commissiqner, Mr. 
Jayaswal states that the “Fast India Oom- 
“pany issued instructions to Fateh Muham- 
mad not to realise more. That act on the 
part of the sovereign power does not.show 
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that the Raja of Parikud was the proprietor 
of a permanently settled estate. 
The result is that the assessee cannot 
elaim exemption from income-tax on account 
jalkar. 
i io assessee fails and will pay the costs 
of this hearing. Hearing {fee five gold 
mohurs. : 
Sen, J.—I agree. 
B. K. P. 
A. N. A. 


Order accordingly. 





CALCUTTA HIGH COURT. 
GivIL RuLEs Nos. 718 AND 718 oF 1926, 
February 25, 1927. 
Present:—Mr. Justice Panton and 
Mr. Justice Mallik. 
MIDNAPORE ZEMINDARY Oo. ,Lr»., 
—PET:TIONEES 
versus 
NARESH NARAIN ROY—Oprosits PARTY. 

Partition suit—Devolution of interest of party after 
preliminary decree—Transferee of interest, “whether 
can be impleaded before passing final decree—Civil 
Procedure Code (Act V of 1908), O. XXII, v. 10— 
‘During pendency of suit'- Order impleading such 
party, whether appealable—Civil Procedure Code (Act 
Y of 1908), O. XLIII, r. 1, cl. (D). M 

Where after the passing ofa preliminary decree 
ina suit for partition but before the final decree is 
passed, the interest ofa party devolves upon another 
person there is a devolution of interest during the 
pendency of a suit within the meaning of O. XXII, 
r. 10 of the Civil Procedure Code, and the person 
upon whom the interest devolves should be impleaded 

- asa party to the suit. [p. 842, col. 2.) f 

An orderimpleading such a person as a party is 
one under Q. XXII, r. 10 of the Civil Procedure Code 
andis, therefore, appealable under O. XLIII,'r. 1, 
cl. (2) of the Code. [ibid.] f 

Rules against an order of the Subordi- 
nate Judge, 
- 1926. 

Mr. Narendra Kumar Basu ( with him Babu 
Pasupati Ghosh) for the Chowdhuries 
Opposite Party. | . 

Baba Prabodh Kumar Das (with him 
Babu Jogesh Chandra Bose), for the Peti- 
tioners. - ] or 

BabueBireswar Bagchi, fof,the Plaintiff 
‘Opposite Partye 

Babu Rabindranath Chowdhury, for the 
Bhowmiks, Opposite Party, 

Babu Birajmohan Majumdar, 
Deputy Registrar. . 

: : SUD MEM i dics 

Mallik, J.— These two Rules are ireot- 
ed against two orders, dated the 30th April, 
1926, of the Subordinate Judge of Nadia, 


for the 
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Nadia, dated the 30th April, 


.of Civil Proceduro. 
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by which certain persons, Bhowmiks and 
Ohowdhuries, wére added as party-defend- 
ants in suit. It appears that as early as 1912, 
one Kumar Naresh Narain Roy instituted a 
cuit nufnbered 557 of 1912 for partition of 
his 5-annas odd share in three mehals, 
Mehal No. 814 (with which was ineorporat- 
ed Mehal No. 3514), Mehal No. 815 and 
Mehal No. 3at7 and it appears also that, at 
the time when the suit was instituted, the 
Midnapore Zemindary Company were, 
besides the plaintiff, the only other pro- 
prietors in Mehals Nos. 815 and 3587. This 
partition suit was fought up to the Privy 
Council and the plaintiff ultimately 
obtained a preliminary decree for partition. 
After the preliminary decree, but before 
the final decree inthe partition suit was 


"made, the Bhowmiks and the Chowdhurieg 


acquired the interest which the Midna- 
pore Zemindary Company had in Mehals 
Nos. 815 and 3587 and they applied before 
the learned Subordinate Judge-to be 
added as party defendants. Their appli- 
cations were granted and the learned Sub- 
ordinate Judge madethe orders which are 
complained of now and against which the 
present Rules were obtained. 

A preliminary objection was taken before 
us on behalf of the opposite party that 


the petitions of the Midnapore Zemindary 


Company are incompetent. This objection, 
in our opinion, is well-founded. From 
what I have stated above, it would appear 
that the Bhowmiks and the Chowdhuries 
have acquired a certain interest which 
the Midnapore Zemindary Company had 
in Mehals Nos. 815 and 3587 (which also 
formed the subject-matters of the parti- 
tion suit) and this interest the Bhowmiks 
and the Chowdhuries acquired after the 
preliminary decree for partition had been 
made but before any final decree wag 
passed. That being so, the case wag 
clearly one of devolution of an interest 
during the pendency of a suit and the 
orders which tke learned Subordinate 
Judge made on the 30th April, 1926, were 
orders under O. XXII, r. 10 of the Code 
If the Midnapore 
Zemindary Company had any cause to be 
dissatisfied wilh those orders, their re- 
medy lay in preferring an appeal e under 
O. ALIH, r. |, cl. (@) and not by in- 
voking, as they have done, the aid of s, 115 
of the Code, i 

On the merits also. the petitions of the 
Midnapore Zemindary Company do not 
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stand on any better footing. The suit was 
for partition of the plaintiff's share in 
three mehals. It is undisputed that the 
lands in all these mehals are identical 
and it" could not be. denied “that the 
Bhowmiks and the Chowdhuries had acquir- 
ed certain interest in two of these mehals 
which atone time belonged to the Midna- 
pore Zamindary Company. These being 
the circumstances, the preliminary. decree 
for partition could not, in our opinion, be 
given effect to unless the Bhowmiks and 
the Chowdhuries were brought in- as parties. 
It was said that the inclusion of the 
Bhowmiks and the Ohowdhuries at such 
a late stage of the case would be pre- 
judieial to the Midnapore Zemindary Com- 
pany. But it isto be obsérved that the 
interest which the Bhowmiks and the 
Chowdhuries have acquired in the two 
mehals was no other than the interest which 
the Zemindary Company themselves had 
in them, ‘It isto be noted also that the 
Midnapore Zemindary Company at an 
earlier stage of the litigation had, though 
unsuccessfully, themselves applied to have 
the Bhowmiks and the Chowdhuries added 
* as party defendants in thecase. In the 
circumstances, we are unable to hold that 
the learned Subordinate Judge, when he 
made-those orders on the'30th April, 1926, 
did anything that would justify us in 
interfering with them in the exercise.of. 
our revieional powers. - 

Both the Rulesare, accordingly, discharged 
with costs, hearing fee, five gold mohurs 

in each case to be divided equally amongst 


the differentsets of opposite parties who: 


appeared. i 
. Panton, J.—lIagree. | : 
TANGAN | ng Rules discharged. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. | 
“SECOND Crvin APrEaL No. 403 or 1926. 
i July 25, 1927. S | 
J ' Present:—Mr. Finalay,'J. C. 
‘NARAYAN AND ANOI HERK—PLAINTIFFS 
0% 5 —APEELLANTS 
EE ac versus 
MAHADEO AND OTHEKS—DEFENDANTS 
E ^ —RESPONDE^ TS, 


C. P.T cy Act (I of 1920), s. 46 5) Trees in Nag. A 
hee A e) -— @).42 Ind. Cas. 384; 13 N, I». R. 165, 


occupancy land, whether can” be mortgaged=Non- 
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transferable property included in ‘mortgage—Entire 
mortgage, whether invalid. 
Where a mortgage-deed in which trees standing on 


` occupancy land are also involved draws an explicit 


distinction between the land and the trees standing 
thereon, implying that the trees are held under a 
different title from the land and are, unlike the 
land, capable of being validly mortgaged, it does 
not come within the prohibition laid down in sub- 
8.(9)of 8.46 of the Tenancy Act; 1898, and is 
not wholly invalid as the provision only prohibits 
registration of transfer of the right of an occupancy 
tenant ina holding. [p.815 col 1] 

Fakiro v. Ramkisan (1) and Nilkant v. Ghulya (2), 
distinguished. 

" Appeal against a decree of the District 
Judge, Nagpur, dated fhe 8th April, 1926, 
in Civil Appeal No. 260 of 1925. 

Sir B. K. Bose and Messrs. S. C, Datta 
Chaudhury and P. N. Rudra, for the Appel- 
lants. ` 

Mr. M. R. Bobde, for the Respondents. 

-JUDGMENT.—The plaintiffs’ suit on 
a mortgage, dated 19th June, 1912 has failed 
in both the lower Courts. Many pleas offer- 
ed by the defendants, including thecommon 
and often reprehensible one that the ances- 
tor of the defendants, in this instance 
defendant No. l's father, was a man of 
vicious habits, have been found. against the 
defendant: The suit, however, was dismiss- 
ed on the sole ground that amongst the 
property mortgaged were some: 13 trees in 
theoccupancy field No. 4311. The Subordi- 


nate Judge held that the trees in question . 


were immoveable property forthe purpose 
of registration and, following ‘Fakira v. 
Ramkisan (1) and Nilkant v. Ghulya(2), 
he was of opinion that the registration of 


the mortgage-deed was invalid and, the ` 
. personal remedy being barred by: time; the 


suit was liable to dismissal. 

The plaintiffs appealed to the Court of 
the District Judge, Nagpur, who’ upheld 
the decision of the Subordinate Judge. 
His view swas that registration of the trees 


‘was prohibited and that the mortgage, there- 
. fore, cannot operatein respect of any of the 


property included in the deed in suit.’ On 


District Judge dismissed the appeal and 
the plaintiffs have noi filed the present 
econd appeal in this Court. ; 


.this and connected findings, the learned - 


` The mortgage-deed in guit was executed: 


on 19th June, 1912, and the provisionsof the ` 
Tenancy Act of 1898 are admittedly applic- 
' able. 
` regardto the actual terms of the mortgage- 


It is pertinent to have: some close 


(1) 87-Ind. Cas. 1045; 21 N. L. R.25; A. L R. 1925” 
271 


n 


8 - 
deed. Amongst the propérty mortgaged 
was the crop of the occupancy field No, 43/1, 
but it is explicitly stated in the deed tnat 
only the crop, and not the land, is mortgag- 

“ed. Futher on in the deed, the 13 trees we 
are concerned with were specifically includ- 


ed. 
It has been urged on behalf of the plaint- 
if-appellants that there may be distinct 
' titles in the land and in the trees; the 
former may belong to A and the latter to 
B.. A tenant may acquire land from ihe 
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tration of documents which purport to 
transfer the right of an occupancy tenant 
in his holding. It is admitted that the 
Tenancy Law lays down that the right of 
a tenant shall be the same in the trees as - 
in the land and it has been urged that the 
provisions: contained in ss.95 and 96 of the 
Tenancy Act of 1920 have made no change 


in the law but only crystallises what was.” l 


already the law beforehand. It is admitted, 
in short, on behalfof the appellants that 


. the mortgage of the trees was invalid and 


` landlord without acquiring property in the ` 


trees, Whether the trees formed part as 
such is, it has been urged, a matter for 
investigation and decision on questions of 
fact, Inthe present case, itis urged; the 
mortgage-deed drew'a clear distinction 
between the land and the trees, ; the land 
being specifically excluded from the mort- 
gage and the trees included therein. Some 
attempt has. been made to urge ‘that ‘the 
language of the deed used in connection 
with the trees implies that the soil‘on which 
they stood was also mortgaged. I-can' find 
' no ground to support this allegation on 
my reading of the mortgage-deed. It has 
been admitted on behalfof the appellants 
that, in the ordinary event, there would be 
a question for investigation and decision 
as to.whether the parties to the deed averred 
and intended that the trees and the’ land 
were capable of being held on separate 
titles, -but it is urged that, in the cir- 
cumstances of the present case, wherein the 
mortgagor explicitly excluded the land from 
the scope of the mortgage and equally 
explicitly included the trees therein, they 
are now estopped from avoiding any further 
investigation into the question of fact con- 
cerned being carried through, f 

. The argument further offered on behalf 
of the plaintiffappellante is that s. 46 (5) 
of the Tenancy Act, 1898, only excludes 
from registration documents which purport 
to transfer the right of an occupancy tenant 


in his holding and I have been referred to’ 


-the definition of “holding’. contained in 


"8.2 (3) Of the Tenancy Act, 1898, in this 


connection, whtre. "holding" is defined as 
“a, parcel of land held by a tenant of a land- 
' lord under one lease or one set of condi- 

tions.” It is urged, in short, that in the 
“present case we are solely concerned with 
'" the peculiar incidents laid down in. the 
Tenancy Act, 1898, and the argument of the 


Counsel for the appellants has been that. 
. gub-s. (5) of 8.-46 only prohibits: the regis- 


null and void, but it is urged that their 
mere inclusion in the mortgage-deed does 
not bring them within the purview of s. 46 
(5)-of the Tenancy Act, 1898. If the trees 
necessarily formed a part of the holding, 
it would not have been unnecessary for 
the Legislature to declare that the rights 


‘in the trees are the same as in the holding. 


Inalienability and unregistrability are, in : 
short, it has been urged, quite distinct and, 
ass. 46 (5) of the Act of 1898 only relates 
to the alienation of a holding, it is urged . 
that the mortgage asa whole is good, al-. 
though the trees must necessarily be.exelud- 
ed from its operation. 

On behalf of the respondents, reliance 


. has been placed on the decisions in Raghu- 


. stand, . 


. Fakira v. 


nath Prasad v. Dhanraj Seth (3), Sukh- 
nandan v. Manakchand (4) and Fakira v. - 
Ramkisan. (1). The first decision quoted, 


‘however, obviously admits the possibility 


of the trees being held under different . 
eonditions from the holding. The decision 
in Sukhnandan v.Manakchand (4) is not 
helpful, for there Stanyon, A.J. O., had. 
in view the question whether when land is 
attached and sold, the trees standing thereon . 
also pass. In that connection, the definition 
of “immoveable property” applicable is to be 
found ins. 8 (25) of the General Olauses 
Act of 1897. Iam aware ofthe decision in 
` Ramkisan (1) by Kinkhede, 
A.J. C, but even that decision admitted 
the possibility of cases occurring where the 
property in trees standing on the agricul- 
tural holding has been expressly severed 
from the property in the soil on which ‘they 


. It has been urged on behalf of the respond- 
ents that, in any event, a non-transferable 
item was involved in the mortgage and that, 
therefore, the whole mortgage was bad, , 
Ordinarily, I should have been prepared to 


(3) 76.PL.R. 7. , 
= (4) 10 Ind. Cas.. 473; 7 N. L. R. 63. 
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assent to this proposition as laid down in 
Nilkant v. Ghulya (2), Second Appeal No. 
34 of 1923 and First Appeal No, 13 of,1924, 
decided by Baker, J. C., on 6th August: and 
22nd July, 1924, respectively, but on the 
peculiar facts of the present case, l.am 


foreed to the conclusion that the present - 


mortgage-deed drew an explicit distinction 
between the land andthe trees and that it 
implied that the trees were held under a 
different title from the land and were, unlike 
the land, eapable of being validly mortgag- 
ed. This being so, it does not seem to me, 
for the reasons stated above, that the 
present morigage-deed came within the 
prohibition laid down in sub-s. (5) ofs. 46 
of the Tenancy Act, 1898; that provision 
only prohibits registration of the transfer 


ofthe right of an occupancy tenant ina. 


holding. As I have already shown, the 
mere fact that thelaw lays down that the 
rightsof the tenant in trees shall be analo- 
gous to those in the holding does not neces- 
sarily imply that the trees are in every 
instance part andparcel of the holding. 
The law, in fact, regards the trees and the 


' land for certain purposes as entirely separate 


entities; were that not so, a provision like 
8, 97 of the Tenancy Act of 1920 would not 
have found a placein the Statute book. 

lam of opinion, therefore, that the de- 
crees and judgments of the two lower Courts 
are incorrect and that the plaintiffs are 
entitled to a deereeon the other findings 
arrived at by them. A decree of foreclosure 
will be drawn up accordingly and from 
this amount of Rs. 150 principal, which the 
Subordinate Judgehas held the defendants 
are not liable for, will be excluded. Similar- 
ly, the 13 trees, I have been concerned with, 
will be excluded from the mortgaged pro- 
perty. I allow interest pendente lite and 
future interest at 8 annas percent. per 
mensem.. Six months’ time from the date 
of this decres will be allowed for payment. 
The defendants will bear the plaintiffs- 
appellants’ costsin all three Courts in pro- 
portion to the latter's success. Other -costs 
will be borne by the parties as incurred. 

G, R. D, j Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2281 
oF 1924, 

a June 21, 1927. 
Preseni;—J ustice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and 
Mr. Justice Mallik. 
SABIRER MA AND otHERS—PLAINTIFFS 
— APPELLANTS 
i VETSUS 
BEHARI MOHAN PAL ANÐ OTHERS— 
DEFENDANTS—RESFONDENTS. 

Right of pasturage—Obstruction by person in pos- 
session—Suit for declaration of right—Cause of action 
—Landlords, whether necessary parties--Defendawts 
setting up exclusive right, whether can plead non- 
joinder. : 

The cause of action for a suit arises only against 
the persons who are responsible for the infringement 
of the right [p. 846, col. 2.] 

A suit for declaration ofa right of pasturage over 
another's land can be maintained against the persons 
in possession who obstruct that right without im- 
pleading the ultimate owners ofthe land. [p. 846, 
cols. 1 & 2 

Plaintiffs, alleging that they were in the enjoyment 
of a right of pasturage over the land in suit under 
an implied grant from the mirasidars, sued for a 
declaration of their right against the defendants who 
had obstructed them in the exercise of their right, 
The defendants pleaded that the land was exclu- 
sively theirs and that the suit was bad for non- 
joinder of the mirasidars as parties: 

Held, (1) that the mirasidars were not necessary 
parties to the suit; [p. 816, col. 2.] 

(2) that it was not open tothe defendants to raise 
the plea of non-joinder of the mirasidars inasmuch as 
their case was that the land was exclusively theirs. 
ibid ] 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Sylhet, dated the 
28th of July, 1924, reversing that of the 
Munsif, First Court, Habiganj, dated the 
25th of August, 1923. : 

Dr. Sarat Chandra Basak (with him 
Babus Radhica Ranjan Guha and Nikunja 
Behary Roy, for the Appellants. 

Babus .Braja Lal Chakravarti 
Paresh Lal Shome, for the Respondents, 


JUDGMENT.—The plaintifis appeal 
against the decree of the lower Appellate 
Court dismissing their suit on the gxound 
of non-joinder. In the suit he plaintiffs 
claimed the right of pasturage on their own 
behalf as well ason behalfof the residents 
of the village of South Enathabad against 
the defendants on the groundethat the de- 
fendants had wrongfully obstructed the 
right which they were in the enjoyment of 
with the permission of and amounting to an 
implied grant by the mirasdar for over one 
hundred years. Defendants Nos. 1, 2 and 
3, who are now the respondents before. us, 


and 
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eontended that the portion of the land in 
suit with which^we are now concerned ap- 
pertained to their taluk and that they were 
in possession of-it. They further denied 
the plaintiffs’ right of pasturage over- this 
land. As regards the objection on the 
ground of non-joinder of parties thé written 
statement filed on behalf of these defend- 
ants refers to the objection in two para- 
graphs. In para. No.3 the objection 
. is taken that the suit is bad for non- 
joinder and mis-joinderof parties, no details 
being given; and it is one ofthe typical 
objections that are taken, almost in - every 
Written statement filed in mofussil along 
: “with the objection of limitation, want of 
cause of action, and the frame of the suit 
which objections also have been taken in 
the present case. In para. 14 of the written 
statement these defendants allege that they 
have no concern with the land from which 
the plaintiffs are said. to have been dis- 
possessed by the defendant No. 5 and, 
"therefore, there has been mis-joinder of 
parties. The Court of first instance gave a 
.decree to the plaintiffs. The defendants 
-appealed and the Subordinate J udge with- 
‘out going.into the case held, on a prelimi- 
“nary objection,thatthe suit was bad for non- 
joinder of parties, and dismissed it. 
Against that decree the plaintiffs have 
appealed before us and ib is contended on 
‘their behalf that the: view taken by the 
lower Appellate Court in the ciréumstances 
of the case is erroneous. oa 
_ The*plaintiffs’ case is that they are in 
the enjoyment of this right of pasturage 
over. the land in suit under the implied 
grant of the mirasdars for over one hundr- 
‘ed years." They further allege that in such 
exercise of their right they were obstructed 
by the defendants in the suit. It appears 
that in order to meet the objection upon 
this ground the plaintiffs did make some 
of the landlords parties to the suit; but they 
did not appear or resist’ the plaintiffs’ 
claim, The defendants’ case is that the 
lands exclusively belong te them. In such 
à state of the pleadings the Munsif, in 
our opinion, was right in holding that the 
question of mis-joinder or non-joinder 
of “parties ,did not arise. The Subordi- 
‘nate, Judge, on the other hand, thinks 
that a suit of the present nature, namely, 
‘a suit for declaration of the right of pas- 
turage over another’s land, cannot be main- 
tained in the absence of the owners of the 
land. Weare unable to assent to such a 
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broad proposition. On the plaintiffs’ case 
the owners are unnecessary parties. The 
cause of action for a suit arises only against 
the persons who are responsible for the 
infringement of the right. It appears that 
in the deposition of one of the plaintiffs 
in a criminal ease he mentioned three per- 
sons as the maliks of the lands in dispute. 
We donot know what lands the criminal 
case referred to. Nor do we think that 
the fact that they hold under the maliks the 
land in suit makes it incumbent upon the 
plaintiffs to make them parties inasmuch 
as the plaintiffs have come to Court on the 
allegation that they have been in the enjoy- 
ment of the right claimed with the consent . 
of the maliks. Moreover, it does not lie in - 
the mouth of the defendants to take this 
objection as according to their case with 
-which they have come to Court the lands 
in suit do not belong to any one except 
themselves. The learned Subordinate 
Judge seems to think that the right of 
pasturage is an encroachment upon the 
right of ownership of the land, that in such : 
suits the landlords must be made parties 
and that the absence of the.landlords is 
fatal to the suits. This, in our opinion, is 
not the correct view. In the special cir- 
cumstances of the case this question hard- 
ly arises. The parties joined issues on the 
existence of the right of pasturage and the 
plaintiffs said that the property appertained 
to a certain taluk. But for their purpose it 
did not matter to which. taluk it did ap- 
pertain so long as the right of pasturage 
was declared. The defendants, on the other 
hand, claimed the land in dispute as ap- 
pertaining to their homestead and not to 
the talul over’ which the plaintiffs claim 
the right of pasturage. Now, if effect is 
given to the view taken by the lower Ap- 
pellate Court and the maliksare brought on 
the record as defendants and if the maliks 
come and say that they have no objection 
‘or that they never objected to the plaintiffs 
exercising or enjoying the right of pasturage 
over the land they must be relieved from 
the suit: and we do not know who would be 
responsible for their cqsts. A suit must 
be determined under O. I, r. 9, Civil Pro- 
cedure Code, according to the relief claimed 
as between the parties to the suit? To sup- 
pose that the execution of the deorée against 
any party to the suit may be obstructed by 
certain persons interested in the property is 
to indulge in speculations, Ifthe plaintiffs 
get a decree against the contesting defende 
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antsin this suit andiif at the time of enforce- , 


ment of the decree they are obstructed by 
the maliksor any body else then there 
would bea fresh ‘cause of action Sgainst 
such persons. But the suit as at present 
constituted does not disclose any cause of 
action against the owners or against any 
person interested in the land’ in suit; In 
this view thé question for decision in the 
case of Haran Sheikh v. Ramesh Chandra 
Bhattacharjee (1), or in the case of Surja 
Narain Bera: v. Chandra Bera (2), upon 
which the lower Appellate Court relied. 
does not arise. Ifit was necessary to con- 
sider those decisions we would not be in- 


- clined to hold that in the present suit any 


person other than those who objected to the 
plaintiffs’ right of enjoyment was a neces- 
sary party. 

As the result of the above considerations 
this appeal must succeed. The decree of 
thelower Appellate Court is set aside and 


the case sent back to that Court for trial: 


on the other issues, The appellants are. 
entitled to their costs in this appeal. 
costs of the lower Courts will abide the 
result. 


A. N. A. .Case sent back, 
(1) 62 Ind. Cas. 425; 25 O. W. N. 249. iu M 
(2) 84 Ind. Cas.467; 400, L.J. 74; A.I. R.1924 
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OUDH CHIEF COURT, 
First Or1vinL APPEAL No, 151 oF 1926. 
Exgourion oF Decree Appeals Nos. 55, 56 
AND 6U oF 1920. 
| September 6, 1927, 
Present :— Bir Louis Stuart, Kr., Chief 
' Judge, and Mr. Justice Raza, 
Pundit DEBI PRASAD AND OTHERS— 
` DeFENDANTs—APPELLANTS - 
: versus "EN 
.Musammat KRISHNA KUNWAR— 
«PLAINTIFF, Thakur BALKRISHNA, alias 
RAJA BHALYA AND oTHExS—DEFENDANTS— 
3 RESPONDENTS, 
Will—Creation of life-estates in favour of persons 
living and unborn—Bequest, validity of. : 
A testêtor made a gift of his self-acquired proper- 
ty in one moiety to each of his two sons without 
power of transfer and on their deaths in each in- 
stance a life-estate was created in favour of the sons 
of such sons, the latter being alive at the time of 
the, bequest. + Upon the conclusion of these life-estates, 
other life-estates were to arise in favour of grandsons, 
unborn persons; 
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The. 


that this property is not the 


"E 847 
Held, (i) that the life-estates created in favour of 
the living persons were good, while in so far as the 
bequest purported to create arule of succession in 
favour of unborn persons, it was void; {p. 648, col. 2.] 
(ii) that the properties did not remain joint family 
properties in the hands of the sons’ sons; [ibid.] 
(44) that the interests of the sons’ sons were 
transferable. [ibid.] i 
Appeal against a ‘decree and judgment 
of the Subordinate Judge, Lucknow, pro- 
nounced by the Subordinate- Judge, Luck- 
now, dated the 4th September, lyz6. 
Messrs. P. L. Banerji, M. N. Chak, Ali 
Zaheer and Ganga Prasad, for the Appellants, 
i Messrs. M. Wasim, Hakim Uddin and 
Girja Shankar Srivastava, for the. Respand- 
ents.-. : 


: JUDGMENT.—The decision of Appe 

No. 151 of 1926 is connected with the n 
sion of Execution Appeals Nos. 95, 56 and 60 
of 1926. The decision proceeds in all four 
upon exactly the same facts and law. They 
are being decided together. The case 
stands in this way. Debi Prasad, Ajudhia 
Prasad and Govind Prasad, who are appel- 
lants in three of these appeals, obtained on 
the 22nd December, 1916, a decree for 
Rs. 10,000 against Raja Bhaiya, alias Bal 
Krishna, Lalji, and Mahadeo Prasad, sons 
of the deceased Ganesh Prasad, Rameshwar 
Prasad son of Raja Bhaiya, and Nageshwar 
Prasad, son of Lalji. The decree contained 
a direction that the amount was to be realiz- 
able from “the entire joint family property 
of Ganesh Prasad and the defendants,” In 
execution of this decree the decree-holders 
have sought to attach certain property known 
as the Durjanpur Estate, ‘Objections have 


. been made on behalf of the judgment-debt- 


ors and also on behalf of Krishna Kuar 
wife of Lalji. The latter objection noe 
the basis of a transfer alleged to have been 
made in. her favour. The objections are 
oint. i 
property of Ganesh Prasad add B x 
ment-debtors in the decree. The question 
having been decided against the decree- 
holders both in Krishna Kuar's regudar suit 
and in the objections broughé by the judg- ' 
ment-debtors in execution the appellants 
have come to this Court in appeal. Before 
we proceed to decide the questions of fact 
and law involved it is necessary to state a 
few circumstances which are admitted in 
evidence between the parties. The famil 
is of Kayasthas. Gouri Shankar, the viani. 
father of Ganesh Prasad, worked. in thè 
office of the Treasurer to a certain Fateh-ud- 
daula Bahadur in the Nawabi. He died ac- 
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-eording to the respondents before 1857 and 
according to~thé appellants shortly after 
1857. Itis unimportant whether he died 
“on the first or the second date. His son 
Gajadhar Prasad had attained in the Na- 
wabi the position of generalagent to Chandi 
Sahai the Private Secretary to Ali Nagi 
prime minister to King Wajid Ali Shah. 
Gajadhar Prasad died in 1904. We are 
satisfied upon the evidence, as was the learn- 
ed'trial Judge, that. Gouri Shankar -left 
‘practically nothing, and that there was no 
‘nucleus of joint family property when Gaja- 


. dhar Prasad commenced to amass the con- . 


siderable estate which he founded. There 
was a very small landed property owned by 
Gauri Shankar which brought in a few 
rupees a year. . There is abundant evidence 
that Gauri Shankar died an impoverished 
man heavily in debt. His son Gajadhar 
Prasad appears tohave made full use of 
his opportunities and to have acquired a 
reasonably handsome fortune. He.acquired 


the Durjanpur Estate and,we find that he _ 


acquired it out of his separate funds and 
that it was his self-dcquired property. It 
was thus property which under the law. he 
“gould devise by Will. 

This brings us to the next point. We find 
that Gajadhar Prasad executed four testa- 
‘mentary dispositions during his lifetime, 


The first of these was a Will Ex. 1, dated ’ 


the 5th December, 1884, the second Ex. 2, 
dated the lst May, 1885, the third Ex. 3, 
dated 31st October, 1898, and the fourth 
Ex. 4, dated 4th November, 1900. We find 
it proved that he executed all these docu- 


ments and that at the time that he execut-« 


edethem/he was of sound disposing mind. 
Weneed-refer only to Ex. 4 as, on our éon- 
struction, Ex.4, in so faras it laid down 
anything effective, revoked all his previous 
testamentary dispositions. We do not, of 
cotirse, suggest that where there were testa- 
' mentary dispositions in the previous docu- 
` ments which are not affected by Ex. 4 that 
there yas any revocation. Theeffect of Ex. 4 
. ‘as we construe it, was as follows. It devised 
the offices of Lambardar and the corpus of 
the Durjanpur properties in moieties to the 
testator’s sons, Ganesh Prasad and Bisheshar 
Prasad, without power of transfer. This 
can only mean that Ex.4 made a gift of a 
life-estate in one-half to each son, and. we 
construe the deed to continue that on the 
deaths of Ganesh Prasad and Bisheshar 
Prasad, in each instance a life-interest is 
‘greated in fayour of the sons of Ganesh 
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Prasad and the sons of Bisheshar Prasadi 
Upon the conclusion of these life-estates 
other life estates were to arise in favour of ` 
grandsons and the. Will undoubtedly pur. | - 
ports to create a rule of succession in favour 
of unborn persons. In so far asit purports. . 
tocreate.arule of succession in favour of 
unborn persons its provisions are void. But, 
in our opinion, sofarasit creates life-estate 
in favour of Ganesh Prasad and Bisheshar 
Prasad the disposition is good and in so far 
as it creates life-estates on the death of 
Ganesh Prasad and Bisheshar Prasad in 
favour of persons who were in existence at 
the time, such ‘persons being the sons of 
Ganesh Prasad and Bisheshar Prasad, the ` 
bequest is also good. Raja Bhaiya alias 
Balkrishna Lalji, and Mahadeo Prasad weye 
all born, before 1900. How does the case 
then stand? On thedeath of Ganesh Pra- 
sad a life-estate cameinto being in favour 
of Raja Bhaiya, Lalji and Mahadeo Prasad 
the sons of Ganesh Prasad. This isa life- 
estate in self-acquired property and by no 


. Stretch of language can their interests in the 


same be said to be “thejoint. family pro- 
perty of Ganesh Prasad and the defend- 
ants," Lalji was entitled to transfer his life 
interest to his wife and on the evidence he 
didso transfer it. To what éxtent the . 
grandsons of Ganesh Prasad enjoy a life- . 

interest in this property it is not necessary 
for us to decide. Itis not necessary for us 
to.decide whetherthey haveany interest in 


: the property during the lifetime of their 


fathers. Weare only concerned here’ with 
one point. Is the property in question pro- 
pesiy which can be attached and sold in 
execution of the  defendants-appellanta' 
We decide that it cannot be at- 
tached and sold in execution of the appel- 
lants' decree. The learned trial Judge has, 
therefore, arrived at a correct conclusion in 
all cases, As a result we dismiss first Ap- 
peal No, 151 of 1926 and Execution of Decrea 
Appeals Nos, 55, 56 and 60 of 1920. 
.Oross-objections were filed in No. 55. 
Those cross-objections are not pressed 
and have been withdrawn. We, therefore, 
dismiss those cross-objections. . The appel. 
lants will pay their own costs and the costs 
-of the respondents in all’ these appeals, 
Respondents in Execution Appeal No, 55 of 
-1926 will pay their own costs of the cross- ' 
objections, | j . 


ücH: Appeals dismissed, - 


ET 
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LAHORE HIGH COURT. 
FULL BENCH. : 
First Civin APPEAL No. 80 or 1922,- 
April 12, 1927. 
e Present: —Mr. Justice Campbell, 
Mr. Justice Addison, Mr. Justice Tek 
Chand, Mr. Justice-Dalip Singh and 
Mr. Justice Agha Haidar, | 
Musammat 
. APPELLANT 
i ` : versus . 
Musammat BHULLI—DEPENDANT— 
i . RESPONDENT. : 
Civil Procedure Code. (Act V of 1908), s. 11 —Res 
judicata—Cross-suits tried together and disposed of by 
one judgment but separate decrees—Appeal from one 
decree alone, whether maintainable—Cross-objections, 
effect of—Res judicata, general principles of—Code, 
whether exhaustive—S. 11, Civil Procedure Code, whe- 
. ther applies io appeals— Suit, ‘Court’, meanings of— 
Foundation of the rule— Two independent proceedings, 
necessity of—Hstoppel by judgment—Estoppel by 
verdict—Practice—Inherent power of Court to con- 
solidate proceedings—De facto consolidation, effect of 
—Presumption of consolidation—J udgment liable to 


appeal, finality of—Mutualily, doctrine of— Question: 


of res judicata, whether one of substantive law or 
, procedure—‘Cause of action’, meaning of. - 


Two’ widows A and B were jointly in possession 
of certain land. Each sued the other for a declara- 
tion that she (the plaintiff) is the exclusive owner of 
that land and that the defendant had no rights in 
itof any kind. Both suits were disposed of by a 


. . Bingle judgment which decided that A was the sole 


owner but that B was entitled-to hold possession of 
half the land in lieu of maintenance. A separate 
decree was drawn up in, each suit declaring the 
-rights of the plaintiff according to that decision. B 
appealed against one of these decrees only, namely, the 
decree given in the suit in which ‘she was a plaintiff. 
A filed cross-objections .pressing her claim to ex- 
elusive ownership and possession : 3 


Held, by the Full Bench (Dalip Singh, J., dissent“ 
ing)—That the fact that B had not preferred an 
appeal against the decree in the suit instituted by 
A did not: prevent B's appeal from being proceeded 
with. [p. 897, col. 2; p. 868, col: 1; p. 890, col 2.) ^ 

Held, further, (Per Tek Chand, Dalip Singh and 
Agha Haidar, JJ.).—That the fact that A had -pre- 
ferred cross-objections did not affect the situation.. 
[p. 867; col. 2; p. 878, col. 2; p. 890, col. 2.] 

Jogal Kishore v. Chammo (2), approved. 

i Bhan Singh v. Gokal Chand 

v. Zeb-un-nisa (4), overruled. 


Panchanada Velan v. Vaithinatha Sastrial (7), 
Mariamnissa Bibi v. Joynab Bibi-(8), Ghansham 
Singh v. Bhola “Singh. (9), Abdul Majid v. Jew 
Narain (11) and Damodar Das v. Sheoram Das (12), 
followed. : ; ` : 

Zahavia v. Debi (1), Isup Alt.v. Gour Chandra 


Deb (M),.Muhammad Jan v. Duli Chand (5) and” 
Midnapore -Zemindary Co. v. Nitya Kali Dasi (51), | 


dissented from. —— : : A ies 

Per Tek Chand, “J —Section 1l of the Code of Civil 
Procedures not-exhaustive of the law on the subject 
and the general principles of res judicata,apply to 
matters on which the section is silent and also 


B s 
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(3) and Muhummad Din 


. as superseding the 
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does not in, 


v. BAULLI, Hs De 2 
govern proceedings to which the section 
terms apply. [p. 53, 001. 2]. . : $ 
* The: word ‘Gourt’ in s.ll-of the Code of Givil 
Procedure méans the trial Court and the word ‘suit’ 
signifies proceedings beginning with the plaint and 
-enaing with the decree of that Court, ands. ll is 
‘not, therefore, in terms, applicable ‘to appeals. 
[p.894; col. 2.] - : 
Dalipa v. Suraj Kaur (19), Fakhar-un-nissa v. 
` Malik Rahim Bakhsh (20); Malik Rahim: Bakhsh v. 
Fakhar-un-nissa (21) and Ram, Lal v. Chhab Nath 

(22), followed. 2 = = 
In applying the general principlés of res judicata 
Courts should not be influenced by any technical con- 
siderations. of form, but should be guided. by 
matter of substance within the limits allowed by law. 
fp. 855, col. 1.] > f 
T'he foundation of the rule of res-judicata is that 
‘no one shall be vexed twice over the same mafter’. 


- The doctrine, therefore, presupposes that a matter has 


been once fairly and finally tried in a former litiga- 
tion independent of the proceedings in which the 
same matter is again in dispute and it is of the essence 
of the rule that the two proceedings should be 
so independent of each other that the trial of one 
cannot be confused with the trial of the other. 
[p. 855, col. 2] — ib 
The test to find out whether two suits which have 
been tried together have been disposed of by two 
separate judgments and notby a single judgment, 
- is whether the Judge has applied his mind to the 
. decision of the issue involved in the two suits twice 
.or whether there has been in reality but one trial, 
one finding and one decision. fp. 806, col. 2.] 


The Courts of India have inherent power to con- 
solidate proceedings. [ibid.] . ; d 
- Where two suits are tried together by consent of 
parties and with the approvalof Court, there is a 
de facto consolidation of the suits and the same 
consequences follow asif there had been a formal 
consolidation of the suits. [p. 857, col. 1.] > 

A person, who, by his own acts or conduct, hag 
brought about a virtual, if mot an actual, consolida- 

“ tion of the two suits, ought not to be allowed to turn 
round and invoke the nile of res judicata witha . 
view to prevent the hearing of the appeal against the 
real ee delivered in the "consolidated" suits, 
ibid. i 
[i A decision which is liable to appeal and which ia 
consequently merely a provisional and not a defini- 
tive or final adjudication cannot operate as res 
judicata till the period allowéd by law for preferring 
the appeal has expired. [ibid.] '* MAP . 
- Chengalavala Gurraju v. Madapathy Venkateswara 
Row 436) and Balkishan v. Kishan Lal (37), relied on, * 

Res judicata is either estoppel by  vérdiet or 
estoppel by judgment (or Tecord) and thereis no 
such thing as' estoppel by ‘decree’; and, consequ- 
ently, wheie two yu are tried together amd dis- 
.posed of by a single judgment, though iwo decrees 
are prepared and an appeal is preferred agginst one 
of the decrees alone, the fact that there is an un- 


. appealed decree does not create*an estoppel against , 
proceeding - with the appeal. 


[p. 857, col. 2; p. 858, . 
col. 1.) : 3 . 4 
If two 0rmore eonflieting:decrees happef to ba. 


^ passed regarding. the same property in two different 


proceedings, it will be the tast one- which will pre- 

vail Jn such cases the later decision should be.taken : 
earlier, and is thenoeforward: 
. the only effeative adjudication, [p. 859, col. 1 | i 


* sent of both parties, 


850 ; 


The rule of res judicata is a rule of procedure and 


. . not of substantive law: [p. 857, col.1.] 


: Mutuality is a condition of estoppel by res judicata. 
[p. 897, col. 2.} > . ° RA 
“The argument ab inconvenienti might be admis- 
Sible if the meaning of a Statute is obscure; but, if 
.the language is explicit, its consequences are for 
-the Legislature and not for the Courts to consider. [p. 
854, cols. 1 &2.] ` ; pr 
. PerDalip Singh, J.—The cause of action has no 
relation whatever to the defence which may be set 
“up, nor does it depend upon the character of the 
relief prayed for by the plaintiff. It refers entirely 
to the grounds set forth in the plaint as the cause 
of action or in other words to the media upon which 
‘the plaintiff asks the Court to arrive at a conclusion 
in his favour; and a catise of action hasto be con- 
strued with reference rather to the substance than 
the form of the action. [p. 870, col. 2: p. 871, eol. 1.] ` 
. There-is no difference between a ‘decision’ anda 
‘decree’ for purposes of res judicata, and the view 
that estoppel by res judicata can be created only by 


. a judgment and'not by à decree is erroneous. On 
. the other hand, the presence ofthe record in; the 


form of a decree is conclusive proof of estoppel. 
[p. 879, col. 1.] X 


Where two sujts have been tried together with the 
consent of the parties -and disposed of by a single 
judgment but by separate decrees, the Court should 
presume an order of consolidaticn, if the subject- 
matter of the two suits is identical and the questions 
raised in them are also in substance identical. But 
such‘a presumption cannot be drawn in a case 
where the Court, whether rightly or wrongly did not 
envisage the suits as more or less identical. 
[abid]. . 2. : i ; 

First appeal from the decree of the Senior 
Sub-Judge, Lyallpur, dated the 7th Octo- 
ber, 1922. . > 

Mr. Justice Campbell and Mr. -Justice 
Agha Haider, before whom the case came 
on for hearing, made the following ab 

ORDER OF REFERENCE. 
On the death of oné Dewa Singh, his land- 


_ edproperty was mutated, half in the name of 
one Musammat Bhulli who claimed to be, 


his widow, and half in the name of Musam- 


mat Lachhmi, the widow of his pre-deceased . 


son, Bishen Singh. Each of these two 
ladies then browght a suit fora declaration 


that she was the sole owner of the land,’ 


In each case the other widow was the sole 
defendant. Different issues were struck 
in each suit, but they were disposed of 
by the rame judgment, ad by the con- 


Musammat Bhulli's suit, No. 184 of 1920; was 
-read as. evidence in that of Musammat 
Lachhmi's suit, No. 398 of 1920. The deci- 


sion in the judgment disposing of the two: 


suits was as follows :— à 


'"[ give Musammat Bhulli à declaration 
-that. she is the owner of halfsquare of 
. Dewa Singh as heir of Dewa Singh, and 
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the evidence in. 
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that the other half-square shall remain 
with Musammat Lachhmi in lieu of main- 
tenance. In Musammat Lachhmi's suit I 
give Musammat Lachhmi a declaration that 
she is gin possession and shall remain in 


-poseession of half-square of Dewa Singh in 


lieu of maintenance only.” 


On this judgment two decrees were 
drawn up: one in Suit No. 398 of 
1920 in favour of Musammat Lachhmi, 
ordering that she "be given a declaration 
that she is in -possession and shall-remain 
in possession of half-square of Dewa Singh 
in lieu of maintenance only.” In Musammat 
Bhulli's Suit No. 184 of 1220, the decree was 
as follows:—- : i ; 

“Itis ordered that Musammat Bhulli be 
given a declaration that she is the owner 
of halfsquare of Dewa Singh as heir of 
Dewa S.ngh, and that the other half. square 
shall remain with Musammat Lachhmi in . 
Jieu of maintenance." . 

Musammat Lachhmi has appealed against 
the decree in her own suit, No. 398 of 1920, 
claiming that she is entitled to a decree 
declaring her to be the owner of the whole 
of the land. She has not appealed against. 
the decree granted to Musammat Bhulliin 
Suit No. 184 of 1920, and the time for her 
doing so has long since expired since the 
decree is dated 7th October, 1922. 

A preliminary objection. has been raised 
that the question at issue in Musammiat 
Lachhmi's appeal is res judicata by the 
decision in Musammat Bhulli's suit which 
is a final decision in a “former suit" within 
the meaning of Explanation I to s. 11, Code 
of Civil Procedure, since no appeal was 
preferred against it; whereas Musammat 
Lachhmi's ‘suit has not been finally decid- 
ed because it is under appeal. On this. 
point it is observed by Mr. Mulla, in his 
commentary on s. 11 (Mulla's Code of Civil 
Procedure, 8th Edition, page 39), that the 
decisions of .the Lahore ‘Court are 
not uniform. The respondent reliés prin- 
cipally on Zaharia v. Debi (1) and upon. 


` the fact that the Lahore Full Bench case 


Jogal Kishore v. Chammo (2), relied on by 
the other side, has not been followed in at 
least four other Lahore cases: Bhan Singh 
v. Gokal Chand (8), Muhammad Din v. Zeb- 
un nisa (4), Muhammad Jan v. Duli Ghand 

wae Ind. Cas. 156; 33 A. 51; 7 A. L. J. 861 


3) 55 p. R. 1205: 151 P. L. R. 1905. |” A: 
(3) 53 Ind. Cas. 137; 1 Lah, 83, - . 
ai 77 Ind. Cas, 541; A. I. R, 1922 Lah, 390; 3 Lah, 


(1041. O. 1927] 
(5) and Ghaniya Lol v. Roshan -Lal (6). 
The appéllant points out that the judgment 
in Jogal Kishore v. Chammo (2)' is fortified 
by two other F'ull.Bench decisions, Pgncha- 
nada Velan v.. V.aithinatha. Sastrial (7) and 
Mariamnissa Bibi v. Joynab Bibi (8) and 
to some extent by a third, Ghansham Singh 
v. Bhola Singh (9), although this last named 
decision by a majority of four out of five 
Judges refrained from dissenting from 
Zaharia v. Debi (1) on its own facts. The 
respondent, in reply, has referred us to a 
later Caleutta case, Isup Ali v. Gour Chan- 
“dra Deb (10), which dissented from Pan- 
chanada Velan v. Vaithinaiha Sastrial (7) 
and appeared to take the view that Mariam- 
nissa Bibi v. Joynab Bibi (8) must be con- 
'fined to its own particular facts, and is out 
of date, since Explanation I to the present 


s. Ll of the Code of Civil Procedure was en- .1n 


acted, 

' The Punjab Fall Bench case Jogal Kishore 
v. Chammo (2) followed Abdul Majid v. 
Jew Narain '11). Mariamnissa Bibi v. Joy- 


. nab Rubi (8) approved of Abdul Majid v.. 


Jew Narain (11), so far asits exposition of 
. general principles went. Zaharia v. Debi 
(4) emphatically disagreed with Mariam- 
nissa: Bibi v. Joynab Bibi (8) and with 

Panchanada Velan v. Vaithinatha Sastrial 

(7). In Muhammad Jan v. Duli Chand (5), 

Zaharia v, Debi (1) was followed without 

reference to other cases. In Bhan Singh v. 

Gokal Chand (3) (a Single Bench decision 

only) Jogal Kishore y. Chammo (2) was 

referred to, and it was distinguished 
on its own facte. Muhammad Din v. Zeb-un- 
nisa (4) mentions no case law at all, In 

Ghaniya Lal v. Roshan Lal (6) most of the 
. authorities including Jogal Kishorev. Cham- 
` mo (2), are stated ia a list, but itis held 

that each case depends upon its own facts, 

and apparently the view taken in Zaharia 

v. Debi (1) was approved. Zaharia v. Debi 

(1) oversuled Damodar Das v. Sheoram Das 

(12) whereas the later Allahabad case, Ghan- 
. sham Singh v. Bhola Singh (9) declared that 

Damodar Das v. Sheoram Das (12) had been 


rightly decided. The matter appears tous: 


to be in some confusion, and we consider 
(5) 74Ind. Cas. 583; 3 Lah. L. J. 473. $ 
(6) 104 Ind. Cas. 890 (Foot-note); 4 Lah. L. J. 344. 
7) 290M. 233; 16 M. L, J. 63. 3 
(8) 93 C. 1101; 10 O. W. N. 934; 4 C. L. J. 149. 
9) 74 Ind, Cas, 411; 45 A. 506; A. I. R. 1923 All. 490; 


) 
NA. L J. 465 (ECB.). ; 
i (10) 74 Ind. s 591; A. I. R. 1923 Cal. 498; 37 C. 


J. 184. 
(11) 16 C. 233; 8 Ind, Dec. (N. s.) 151, - 
15:29 A. 130; 4 A, L, J, $67; A, W, N, (1907) 45. 
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it desirable to refer to a Full Bench the fol- : 


‘lowing questions :— 


(1) Two widows, A and B, are jointly in 
possession of certain land. Hach sues the 
other fora declaration that she (the plaint- 
iff) is the exclusive ownerof that land and 
that the defendant has no rights in it of 
‘any kind, Both suits: are disposed of by 
a single judgment which decides ihat A is 
the owner but that B is entitled to hold . 
possession of half the land in lieu of main- 
tenance. -A separate decree isdrawn up in 
each suit, declaring the rights of the plaintiff 
according to that decision. B appeals against 
one of those decrees only, namely the deczee 
givenin the suit in which she was a plaintiff. 
Does the fact that no appeal has been pre- 
ferred by B against the deoree in the .other 
suit of A prevent B's appeal from proceed- 
gt E ae 
(2) Ifthe answer to question (1) is in the 
affirmative, does the fact that’ A has filed 
cross objections pressing her claim to ex- 
clusive ownership and possession affect the 
situation, If “yes” then in what way? 

The cass will be laid before His Lordship 
the Chief Justice for orders constituting the 
Full Bench | : 

Messrs. Fakir Chand and B.'A. Cooper, for 
the Appellant. ^ 

Measrs. G. S. Salariya and Igbal Chand 
Chopra, for the Respondent. ' 


“OPINION OF THE FULL BENCH. 
Tek Chand, J.—The questions of law, 
formulated by the learned Judges, of the 
Division Bench, on which the Fall Bench 
is invited to pronounce its opinion, are thus 
stated in the referring order. cu 
“Two widows, A and B, arejointly in posses- 
sion of certain land. Each «sues the other 
fora declaration that she (the plaintiff) is the 
exclusive owner of that land and that the de- 
fendant haenoright in itof any kind. Both 
suits are disposed of by a single judgment 
which decides that A, is the owner but that 
Bis entitled to hold possession of half the 
land inlieuof majhtenance. A separate decres 


is drawn up in each suitdeclariag the rights 


of the plaintiff according bo that decision. -B 
‘appeals against one of those decrees only, 
namely the decree given in the suit in which 
she was the plaintiff. Does the fact that 
no appeal has been preferred by B aghinst 
the decree in the other suit of A prevent B's 
appeal from proceeding?" Ma 

“Tf theanswer to question No. lis inthe 
affirmative, dose the fact that A has filed 
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cross-objections pressing her claim to exclu- 
sive ownership -and possession affect the 
situation? If "yes" then in what way”? 

The answer to the question depends on 
the application of the rule of res judicata 
to the facts as set forth above, and,as stated 
. in the referring order, the case-law on the 
subject is in a state of some confusion. 
There is not only a serious conflict of 
judicial opinion between the different High 
Courts, but in some casesit is not possible 
to reconcile the rulings of the same High 
Court with one another. I think, therefore, 
that before discussing the various cases that 
have a bearing on the questions to be decid- 
ed, it will be useful to make a few prelimi- 
nary observations which might clear the 
ground to some extent and be helpful in 
arriving at a correct conclusion on-the exact 
points before us. : a’ 


The doctrine of res judicata is of universal 
application; and, as remarked by Hukam 
Ohand in his well-known Treatise on thesub- 
ject, it is “in fact afundamentalconceptin the 
organization of every jural society. Justice 
requires that every matter should be once 
fairly tried; and, having been tried once, all 
litigation about it should be concluded for 
ever between the parties." It is a rule com- 
mon to all civilizadsystemsof jurisprudence 
that the solemn and deliberate sentence of 
the law upon a disputed fact or facts, pro- 
nounced after a proper trial by itsappointed 
organs, should be regarded as a final and 
conclusive determination of the question 
‘litigated, and should for ever set the con- 
troversy atrest: Black on Judgments, Vol, 
Il, page 2. i 


This rule, which treats the final decision of 
acompetent Tribunal as "irrefragable truth” 
was well understood by Hindu lawyers as 
well as by Muhammadan jurists, and is one 
of thegreatest gifts of Roman Jurisprudence 
to the modern jural systems of Europe. 

In the Mitakshara (Book II, Chap. I, 
8. V, verse 5) one of the four kinds of 
effective answers to suit is “a plea by former 
judgment" ,and in verse 10, Katyayana 
is quoted as laying down that “one 
against whom, a judgment had form- 
erly been given, if he bring forward the 
matter again, must be answered by a plea 
of Rurva Nyaya or former judgment" 
(Maenaughten and Colebrook's Translation, 
page 22). ` NENG T4 

The doctrine, howevér, seems to have been 

. fecognized much earlier in Hindu Jurispru- 
dence, judging from the fact that both the 


LAOHHMI V. BRULIS, 


'and given effect to. 
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Smriti Chandrika (Mysore Edition, pages 
97-98) and the. Virmitroddya (Vidya-Sagar 
Edition, page 77) base the defence of 
Prang Nyaya (former decision)onthefollow- 
ing text of the ancient law-giver Harila, 
who is believed by some Orientalists to have 
flourished in the 9th Century B. C. and whose 
Smriti is now extant only in fragments:— 

“The plaintiff should be non-suited if the 
defendant avers: ‘In this very affair, there 
was litigation between him and myself pre- 
viously’ and it is found that the plaintiff has 
lost his case.” 


There are texts of Parasara (Bengal Asia- 
tic Society Edition, page 56) and of the 


.Mayukha (Kane's Edition, page 15) to the 


same effect. 


Among Muhammadan law-givers similar. 
effect was given to the plea of "N?za-i-mun- 
fasla” or "Amar Mania taqrir mükhalif." 


- Under Roman Law, as administered by the 


Pretors’ Courts, a defendant ould repel 
the plaintiff's claim by means of exceptio 
rei judicate or plea of former judgment. 
The subject received considerable attention 
at the hands of Roman jurists; and, as stated 
in Roby's Roman Private Law (Vol. II, 
page 338), the general principle recognized 
was that “one suit and one decision was 
enough for any single dispute" and that “a 
matter once brought to trial should not be 


.tried except, of course, by way of appeal.” 


The spirit of the doctrine is succinctly ex- 


pressed in the well known maxim nemo debet 


bis vexari pro eadem causa (no one shall 
be twice vexed for the same cause). At 
times the rule worked harshly on individuals 
(e. g., when the former decision was obvious- 
ly erroneous), but its working was justi- 
fied onthe great principle of public policy. 


“Interest reipublice ut sit finis litium” (itis 


for the public good that there be an end of 
litigation.) è 

In some of these ancient systems, how- 
ever, the operation of the rule was confined 
to cases in which the plaintiff put forward 
his claim to "the same subject-matter with 
regard, to which his request had -already 
been determined bya campetent Court and 
had passed into judgment." 


In other words, it was what is. described 
asthe plea of "estoppel by judgment" or 
“estoppel by record," which was recognized 
In several European 
continental countries even now the rule is 
still sübjeet to these qualifications, e, g., in 
the Civil Code of France, it is said: 
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"The authority of the thing adjudged. 


(chose jugee) has place only in regard ‘to that 
which has constituted the object of a judg- 
ment. It is necessary that the things de- 
manded be the same; that the demand be 
founded upon the same cause; that it be 
between the same parties and found by 
and against them in the same capacity.” 

In other countries, and notably in Eng- 


land, the doctrine has developed and ex- - 


panded, and the bar is applied in a sub- 


sequent action, not only to cases where , 


claim is laid to the same property, but also 
to the same matter (or issue), as was directly 
and substantially in dispute in the former 
litigation. In other words, it is the identity 
of the issue which has already been “‘neces- 
sarily tried,” between the parties and on 
which a finding has been given before, 
and notthe identity of the  subject-matter 
which attracts the operation. of the rule. 
Put briefly, the plea is not limited to “estop- 
pel by judgment” (or record), but is also 
extended to what is described as "estop- 
pelby verdict. "The earliest authoritative 
exposition of the law on the subject in 
England is by Chief Justice De Grey in the 
Duchess of Kingston's case (13) which has 
formed the basis of all subsequent judicial 
pronouncements in England, America and 
other countries, the jural systems of which 
are based on or inspired by British Juiis- 
prudence. In that case a number of pro- 
positions on the subject were laid down, 
the first of them being that “the judg- 
ment of & Court of concurrent jurisdic- 
tion, direetly upon the point, "is as a 
plea & bar, or as evidence conclusive, 
between the same: parties, upon the same 
matter, directly in question in another 
Court.” ee 

In British India, the rule of res judicata 
seems to have been first introduced by s. 16 
of the Bengal Regulation III of 1793, which 
prohibited the Zilla and City Courts 
from entertaining any cause; which from 
the production of a former decree or the 
recard of the Court, shall appear to have 
been heard and determined by any Judge 
orany Superintendent of a Court having 
competent jurisdiction.” 


The earliest legislative attempt at codifica- 
tion of the law on the subject was, however, 
niade in 1859 when the first Civil Pro- 
cedure Code was passed. Section 2 of the 
Code barred. the cognizance by Courts 


(13) (1776) 2 Sm. L. C. 784, 
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of suits based on the same cause of action 
which had been heard and determined 
before by . Courts of competent jurisdiction. 
It will be seen that this was only & 
partial recognition of the English rule 
in so far as it embodied .the  prin- 
ciples relating to estoppel by judgment 
(or record) only and did not extend to 
estoppel by verdict. In 1877, when the 
Code was revised, the operation of the 
rule was extended in s. 13 and the bar 
was no longer confined to the re-irial of a 
dispute relating to the same cause of 
aetion, but the prohibition equally applied 
against re-agitating an issue which had 
been heard and final decided between 
the same parties in à former suit bya 
competent Court. The section has been 
amended and amplified twice .again, and 


“has assumed its present form ins. 11 of 


the Code of 1908, the principal amend- 
ments, which have a bearing onthe ques- 
tion berore us, being: (a) that the 
expression “former suit" was defined as 
meaning a suit which has been first 
decided and not one, which: was first 
instituted; and (b) that the competence of 
a Court is not regulated by the course of 
appeal of the former suit, butby its capacity 
to try the subsequent suit. as an original 
Court. : 

But, although the Indian Legislature 
has from 1859 onwards made several 
attempts to codify the lawon the subject 
and the present s. llis a largely modified 
and improved form of the origingl s. 2 
of Act VIII of 1859, it must be borne 
in mind that the section, as even now 
enacted, is not exhaustive of the law 
on the subject, and the general principles 
of res judicata apply to matters on which 
the section is silent, and also govern 
proceedings to which the section does 
not in terms apply. In Soorjomonee Dayee 


v. Suddanund Mohapatter (14), their 
Lordships of the Judicial Committee 
said: 


“We are of opjhion thats, 2 of the Code 
of 1859 would by no means prevent -the. 
operation of the general law relating to 
res judicata founded on the, principle nemo 
debet bis vexari proeadem causa.” 

In Ram Kirpal Shukul v. “Rup Kuari 
(15) the same high Tribunal ruled thats, 13 


(14) 12 B. L. RB. 304; 20 W. R. 377; Sup. Vol, ILA, 
212; 3 Sar, P. O. J. 285 (P. CJ. 

(15) 6 A. 269, 11I. A. 37; 4 Sar. P. C. J. 489; 3Ind, 
Dec. (N. 3.) 718 (P. O.) i ` 
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- principles of law, 


-prevents the 


. principles of res judicata. 
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of ihe Code (X of 1877) did not apply to 
execution proceedings, but upon general 
‘the decision of a 
matter once. decided in those proceedings 
was a barto the -same matter being re- 
agitated at’ a subsequent stage thereof. 
“Under the present “Code the matter was 


` eon&idered in George Henry Hook v. Ad- 


ministrator General of Bengal (16) when 


their Lordships once again laid down: 
“that “s. 
` of the circumstances in which an issue is 


11 of the Code is not exhaustive 


ves judicata. Although the’ section did not. 
ineterms apply, the plea of res judicata 
stillremained, apart from the limited pro- 
visions of the Code, and it. was that plea 
which the respondents had to meet in the 
present case". This dictum was re affirmed 
by Lord Buckmaster in Ramachandra Rao 
Rao (17) where ‘it 
was remarked that “the principle which 
same cause being twice 
agitated is of general application and is 
not limited by the specific words of the 
Code in this respect." 

. It will be seen from: the foregoing dis- 
cussion that the matter is to be looked 
at from two different points of view, viz., 
whether the hearing of B's appealin the 
High Court (see the first’ question as given 


-in the referring order)is barred.— 


(1) by the provisions of s. 11, Civil Proce- 
dure Code, or . Ae: ed 

(2) if this be not so, by the.general 

If s. 11 is applicable, the problem 
becomes easy of solution, for in that case 
the function of the Court is narrewed 
down to ascertaining the meaning of the 
phraseology used in the. section and to 
giving effect to it regardless of the con- 
sequences. Théappellant's learned Counsel 
argued: that in a case like the one before 


- us, a strict application of the section would 


lead to great hardship. But this is an 


-afgument which J cannot. for a moment 


accept. If the section applies, the Courts 


. cannot get over the bar- merely because 


of the*resulting hardship or inconvenience. 
The -argument* ab inconvenienti might 


(16) 60 Ind. Oas. 631; 48 O. 499; 48 I. A. 187; 19 A. 
L. J. 366: 40 M. L. J. 423; 29 M. L. T. 336; (1921) M 
W.N.313; 33 0 L. J. 405; 3 U.P. L. R. (P. C.) 17; 
23 Bom.: L: R. 648; 25 O. W. N. 915;..14 L. W. 221 


(P. O0). : gi 
(17) 67 Ind. Cas. 408; 45 M. 320; 49 I. A. 129; A.I.R. 1916 
999 P. O. 80; 30 M. L. T. 154; 26 O. W.N. .713; 85." 


1 
- O.L. J. 545; 16 L. W. 1; (1922) M. W. N. “359; 20 A; 
L. J. 684; 43 M. L. J. 78; 24 Bom. L, R. 963 (P" O)). 
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‘be admissible if the meaning of th? 
. Btatute. is. obscure; but, if the language 
is explicit, its consequences are for ihe 
. Legislature and .not for the Courts 
: to eonsider. In that event, as was re- 
marked by Coleridge, J., in Garland v. 
Carlisle (18), "the suffering citizen must 
appealto the law-giver and not to the 
lawyer. - i 
: I£ must, therefore,. be settled at the 
very outset whether s. 11- applies to appeals 
or whether its operationis limited. only 
to suits as meaning proceedings in an 
action in Courts of the first instance as 
distinguished from proceedings in Appel- 
late Courts. After a careful examination 
of the section, I have reached the con-: 
clusion thatit applies to suits only and 
not to appeals. It isno doubt true that. 
in the body of the Civil Procedure Code, 
-as well as in other enactments, the 
word ‘suit’. is often used as including 
proceedings before an Appellate Court, and 
“also other proceedings of a Civil nature. 
But having regard to the phraseology used 
ins. 1l, and’ more particularly to Explana- 
tion II, which, it might be noted, was for the - 
first time added in 1908, the word ‘Court’ as 
used in this section can but mean the 
trial Court, and ‘suit’ signifies proceed- 
ings beginning with the plaint and end- 
ing with the decree in that Court. It 
seems to me that no other interpretation 
is possible. If the word ‘suit’ isto ba 
taken as including ‘appeal’ ths section 
becomes inconsistent with Explanation ll. . 
This was specifically ruled by LeRossignol, J., 
(Chevis, J., concurring) in Dalipa v. Suraj 
Kaur (19), where, at page 139,* it is 

stated: 

“The word ‘Court’ referred to in s. 11 of the 
Code of 1908 is the original Court, subject 
to the proviso that that | Court's, judg-. 
ment cannot beheld to be final until 
the time of appeal has lapsed or till 
the appeal has been finally decided. This 
view is confirmed by the language of 
Explanation II to the seetion.” : 

In Fakhar-un-nissa v, Malik Rahim 
Bakhsh (20) and. Malik Rahim Bakhsh v. 
- Fakhar un-nissa (21) (which latter was a 
judgment delivered on review in the earlier 
case) Chatterji and Stogdon, JJ., Were also, 


(8) (1837) 4 Gl. & F. 693; 7 E. R. 963. . 
19) 39 Ind. Cas.581; 48 P. R. 1916; 142 P. W., B, 


20) 23 P. R. 1897. 
21) 31 P. R. 1898. a gifs 


*PageofP. R.1916—[Ed] ~ 
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inclined to take the same view; and in 
Ram Lalv. Chhab Nath (22) Edge, O. J. 
and Broadhurst, J., definitely laid down 
that 8.13 ofthe Code of 1882 did not 
“apply to appeals, but the principle of 
res judicata did,as 8.13 is not exhaustive,” 
I feel strengthened in this view by the 
fact that, after these judgments had been 
Code of 1882, the, 
Legislature deliberately enacted Explanation 
II for the first time in 1908, which, read 
with the mainclause of the section, leaves no 
doubt whatever that ‘suit’ does not include 
‘appeal’. 


, If then, s. 11 does not in terms apply 
to appeals, we have to fall back upon the 
general principles of the rule of res- 
judicata, and to seeif there is anything in 
those principles which debars the Appel- 
late Court from hearing and deciding an 
issue under - circumstances such as those 
described in the question. It is, however, 
necessary to bear in mind that in apply- 
ing these general principles, the Courts 
are not hampered by any technical rules 
of interpretation such as govern the 
applicability of a Statute. As remarked by 
Sir Lawrence Jenkins in Sheoparsan Singh 
v. Ramnandan Prashad Narayan Singh (23), 
“the application of the rule by the Courts 


- jn India should, therefore, be influenced by 


no technical considerations of form, but by 
matter of substance within the limits allow- 
ed by law." 

In England, the same was laid down 
by Brett, M. R., in In re May, Haparte 
House (24), when he said that “the doctrine 


, of res judicata was not a technical doctrine 


but was a very substantial one.” 


So also in Roman Law, as administered 
by the Preetors, the "exceptio rei judicate" 
was among the "equitable grounds" on 
which the defendant was allowed to 
render ineffectual an action ipso jure (see 
Broom's Legal Maxims, Ninth Edition, 
page 225) In India, . some Judges have 
gone to the extent of laying down that 
in interpreting * the sections of the Civil 


(22) 12 A. 578; A. W. N. (1890) 183; 6 Ind. Dec. (N. s.) 
ae 


114. 

(23)-33-Ind. Cas. 914; 43 O. 694; 431. A 91; 14 A. 
T, J. 466; 200. W. N. 738; 18 Bom. L. R. 397; 23 C. 
L. J. 621; (1916) 1 M. W. N. 419; 20 M. L. T. 1; 3 L. W. 
514; 31 M. L.J. 77 (P. ©). . 

(24) (1885) 28 Ch. D. 518; 54 L. J. Ch, 338; 52 L. T. 
79; 33 W, R. 917. 


LAOHHMI 9, BHULLI, 


855 


Procedure Code, relating to ves judicata 
the fundamental principles ‘of the rule 
embodied in it should not be ignored: 
[per Mahmood, J., in Sita Ramv. Amir 
Begam (25) and per West, J., in Bholabhai 
v. Adesang (26). What we have, therefore, 
to do is to ascertain ‘the raison d' etre of 
the doctrine and then to apply it to the 
facts of a particular case, unfettered by 
any technicalities. It is the spirit of the 
law and not its letter whith is the govern- 
ing factor, the soul of the rule rather than 
its Outward form. 


Let us now try to ascertain the funta- 
"mental prineiples of res judicata and see 
how they affect the present ease. It has. 
already been indicated that the foundation 
of the rule, as understood both by ancient 
aud modern lawyers is that a question 
must be once fairly and finally tried by a 
competent Court and after this has been 
done all, further litigation about it 
must be concluded for ever between 
the parties. The. maxim is, as has been 
stated above, that "no one shall be 
vexed twice over the same matter.” This, 
to my mind, presupposes that the issue has 
been once fairly and finally tried in a 
former litigation, which was independent 
of the proceedings in which the same 
matter isagainin dispute. The essence of 
the rule seems to me to be that the two 
proceedings should be so independent of 
each other that the trial of one cannot be 
confused with the trial of the other» Where 
two suits, having a. common issue, are, by 
consent of parties or by order of the Court, 
tried together, the evidence being written 
in one record and both suits disposed of by 
a single judgment,can it be said that there 
have been two distinct and independent 
trials? There being but ‘one finding and 
one. judgment, on what principle can the 
hearing of the appeal in which this finding 
and this judgment are under consideration 
be barred merely because no appeal has 
been filed in* the connected suit” which 
was disposed of by that very judgment?. 
There has been, in substance as'well in 
form but one trial and*one verdict, and, 
I venture to think, it will be a travesty of 
justice. to stifle the hearing ofthe appeal 
against such a judgment on ihe ‘ground 
that the findings contained in it operate as 


(25) 8 A. 324; A. W. N. (1886) 101; 5 Ind. Dec. (x. &.) 
5^ 


105. 
(26) 9 B. 75; 5 Ind. Dec. (N. s.) 50. 
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res judicata. In such a case there can be 
no guestion of the successful party being 
“vexed twice" over thesame matter, nor does 
the hearing of theappeal in any way mili- 
tate against any rule of publie policy, which 
requires that there must be an end of liti- 
gation. Thereis not only nothing here to 
attract the principles underlying the rule of 
res judicata, but, on the other hand, it seems 
to me that the acceptance of such aplea 
in such circumstances would strike at the 
very root of the basic conception of the 
doctrine which requires that a party must. 
have at least one fair trial of the issue 
resulting ina decision by the Court of ulti- 
mate appeal as allowed. by the law for the 
time being in force. 


It is, however, suggested that in the 
present case the.two suits were really dis- 
posed of by two separate judgments and not 
by a single judgment, as has been assumed 
above. But this is a matter into which we, 
sitting as a Full Bench, should refuse to 
enter. The Subordinate Judge, who tried 
the suits stated in the opening sentence of 
his judgment that he was disposiug of the 
two suits “in one judgment," and the learn- 
ed Judges of the referring Bench, after 
hearing “the appeal on the merits of the 
preliminary objection, and examining the 
.Yecord, came to the conclusion that the 
two suits had been disposed of by a single 
judgment, though separate decrees had 
been framed, and the questions of law for 
our decision have been formulated on that 
hypothesis. We have to give our opinion 
on the questions’ as framed, and, I think 
‘we shall be departing from our proper 
function if we constitute ourselves into a 
' Qourt of Appeal and set ourselves to see 
whether the questions have been correctly 
framed or not.', 


Assuming, however, that it is permissible 
‘for usto go into the matter, and that the 
Court which simultaneously tried and 
decided the two suits wrote a full and 
detailéd judgment in one suit and a brief 
' one in the other (therein referring to its 
judgmént in,the former suit), this circum- 
stance ought not in any way to affect the 
decision of the question before us, 
Whether the’ Court actually gave only 
one judgment in both suits for it wrote 
a full judgment in one suit and in the 
other merely gave a brief note stating 
that for the reasons recorded in the 


judgment of the first suit the second suit 
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was also. disposed of in a particular 
way, or again, as occasionally happens, a 
copy of the judgment in the first suit is 
attachéd to the record of the second suit 
and it is stated that the former judgment 
should be considered to bea part of the 
judgment in the second suit—whichever. 
of these courses is adopted—there is, in my - 
opinion, no difference in substance. The 
test is whether the Judge has applied his 
mind to-the decision of the issue involved 
in the two suits twice, or whether there bas 
been in reality but one trial, one finding and 
one decision. Before the so-called judg- 
ment in the second suit can be regarded 
as a proper judgment, there must have 
been, in the words of a well known Eng- 
lish lawyer, quoted at page 225, foot-note 
(y) of Broom’s Legal Maxims “A real 
judgment, a real prosecution, a real defence 
-and a real decision.” 


The same conclusion is reached’ by look- 


‘ing at the matter from another point of 


view. Under the English practice, if with 
a view to save the trouble and cost of hav- 
ing two separate trials of two actions 
involving common points, it is intended 
to have them tried together, an order for 
consolidation is passed under O. XLIX of 
the Rules of the Supreme Court, and then 
there is one trial and one judgment in the 
consolidated action. In India there is no 
specific provision for consolidation of suits, 
‘but it has been held that the Code being 
silent on the point, the inherent jurisdic- 
tion of Courts to pass such orders has not 
been taken away. In Hukum Chand Boid 
v. Kamalanand Singh (27) Woodroffe, J., 
held that "Courts have inherent power ex 
debito justitice to consolidate," and his 
opinion was endorsed by Mookerjee, J., in 
Nand Kishore Singh v. Ram Golam Sahu 
(23) and there are reported cases of the 
Calcutta Courtin which consolidation orders 
were actually passed: vide Peacock v. Byjnath 
(29) and Kashi Prosad Singh v. Secretary 
of State (30). In fact, there seems to be 
unanimity of opinion in the various Courts 
on this point: see Dharam Das v. Dharam 
Das (31), Vengu Naidu v. Deputy Collector 
of Madura Division (32), In re Dorabji . 


(27) 33 C. 927; 3 ©. L. J. 67. < . 
(28) 18 Ind. Cas. 207; 40 C. 955; 16 C. L. J. 508. 
(29) 10 C. 58; 5 Ind. Dec. (x. 8.) 40. 

(30) 29 Q. 140. 

(31) 40 Ind. Cas. 182. 

(82) 45 Ind. Oas, 468; 34 M, L, J. 279, 
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Cursetji Shroff (33) and Muhammad Afzar 
v. Mankumar Mahton (84): Iam, however, 
not aware of any case in this province 
where a formal order consolidating Suits 
or appeals was ever passed, but, here, the 
same object is attained by the two suits 
being tried together by consent of parties 


‘and with the approval of the Court, thus 


bringing about, what may be described, a 
de facto consolidation. There is in sub- 
stance, if not in form, one trial and one 
judgment, though the letter of the law is 
sometimes saved by passing a formal 
order in the second suit, referring to the 
detailed proceedings and judgment in the 
first, In my opinion, under such circum- 
stances the same consequences’ should 
follow as in the case of formal consolida- 
tion; and, looking at the matter from the 
stand point of fundamental legal princi- 
ples, a person, who, by his own actsor con- 
duct, has brought about a virtual, if not an 
actual, coneolidation of the two suits, ought 
not to be allowed-to turn round and invoke 
the rule of res judicata with a view to 
prevent the hearing of the appeal, against 
the real judgment delivered in the ‘‘con- 
solidated” suits, 

Some rulings, e.g., Abdul Basit v. Ashfaq 
Husain (35), support the conclusion in 


. favour of the bar by suggesting that 


"though the judgment pronounced is the 
detailed judgment in the first suit, the 
judgment in the second suit must, in the 
eye of the law, be considered merely a deci- 
sion to the effect that the points in issue, 
having been already decided in the first 
judgment, need no longer be decided." 
That is to say, by a legal fiction, the 
brief judgment in the second suit is to 
betaken as meaning that the findings in 
the first judgment are res judicata ia the 
second. Butit seems.to me that this can- 
not be the correct view, for the decision in 
the first suit was liable to appeal at the 
time when the decision in the second suit 


' was given, and, therefore, being merely a 


provisional and not a,definitive or final 
adjudication, it could not have operated as 
res judicata till the period allowed by the 
Law of Limitation for preferring the appeal 
had expised. The question is discussed at 
length in a Madras case, Chengalavala 


(33) 10 Bom. L. R. 675. 

(34) 67 Ind. Cas. 1000; 1 Pat. 669; .A. I. R.,1922 Pat, 
566; $ P. L. T. 584. - 

(35) A. W. N. (1908) 211; 4 M, L, T, 172, 
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Gurraju v. Madapathy. Venkateswara Row 
(36), which follows the well-known observa- 
tions of Mahmood, J., in Balkishan v. Kishan 
Lal (37), based on quotations from Pothier's 
Law of Obligations, Vol. I, page 534, that 
“judgments liable to appeal stand “for 
purposes of res judicata on the same footing 
as those under appeal.” 

As heldin the Madras case just cited, 
the brief judgment in the second suit 
(according to the legal fiction above men- 
tioned), not being a decision on the merits, 
but having proceeded ona mistaken view 
of the law af res judicata, could not bar 
the disposal of the appeal against the first 
judgment, 

Another point remains to be noticed 
viz. thateven though the two suits were 
tried together, and may be taken to have 
been disposed of by one judgment, yet 
two decrees were àctually passed, one in 
each suit, and as only one such decree 
has been appealed against, the other 
remains outstanding and has become final. 
It is suggested, that if the appeal is 
allowed to proceed and is successful, an 
anomalous and embarrassing situation 
of having two -inconsistent and contra- 
dictory decrees on the record of the Court 
might becreated. This argument, which 
at first sight appears to be unanswerable, 
is the basis of the leading Allahabad case 
reported as Zaharia v. Debi (1). It also 
found favour with my learned ‘brother 
Addison in Suleman v, Partap (38) and has 
the high authority of the great Calcutta 
Judge, Sir Asutosh Mookerjee, in support, of 
it: vide Isup Ali v. Gour Chandra Deb (0). 
I have, therefore, given much careful and 
anxious thought to it and it is with a 
great deal of hesitation. and | diffidence 
that I have found myself unable to accept 
it. It is necessary to emphasize here 
what has been stated already, that res judi- 
cata is either estoppel by verdict or estoppel 
by judgment (or record), and apart from thia 
there is no such thing as estoppel by “d cree’, 
As remarked by Caspersz in para. 575 of his 
"the decfee itgelf is 
not the test of what is or is not reg 
judicata, but the questiod in each case 
is what did the Court decide.” The de- 


(36) 33 Ind. Cas. A 30 M. L. J. 379; (1916) im. Ww. 


.N. 223; 19 M. L. T. 2 


(37) 11 A. 148; A. W. N. (1889) 42; 13 Ind. Jur. 309. 
6 Ind Deo, re 888. iid Pae, 

(38). 93 Ind. Oas. 1014; A. I. R. 1027 Lah, 98: 8 Lak 
L, J, 136; 27P, L. R. 203. rohs 
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termining factor is: not the decree but 
the decision of the matter in controversy. 
In cases in which the property in dis- 
pute in two suits is different the matter 
is simple enough, for there the plea of 
res judicata can, if at all, be sustained on 
the ground of a'common issue having 
been decided before. The estoppel is 
created by verdict and as the two decrees 
relate to distinct properties no question 
of any embarfassment by contrariety of 
decrees arises. The matter is, however, 
not so easy when the subject-matter of the 
two suits is identical. Here it seems to me 
. that.two possible situations might arise : 

(i) When, after a suit has been tried 
and finally decided on the merits, the 
defeated party wishes in another suit be- 
tween the same parties relating to the 
same property to have. the same questions 
re-litigated. It is clear that he.cannot be 
allowed to do so, because his cause of 
action has passed into a judgment. The 
matter has become res judicata, and the plea 
of ‘estoppel by judgment” (or record) will 
absolutely bar the new trial. 

'- (ii) Where the same property is the sub- 
ject-matter of two contemporaneous suits 


between the same parties, in which com- 


mon issues are involved. The two suits 
are tried together and disposed of by a 
single judgment, but two decrees are pre- 
` pared and an appeal is preferred against 
` one decree only. Does the fact that there 
is an ynappealed decree create an estoppel 
against the hearing of the appeal? I 
think not, The estoppel in such a case 
would not, as stated already, be created by 
the decree. It could only be created by 
the judgment. But there is ex hypothesi a 
single judgment disposing of the two suits, 
which judgment is under appeal, and, 
therefore, the plea cannot prevail on that 
. ground. The unappealed decree-sheet is 
not such a “record,” in the technical sense 
of the term, as would create the estoppel. 
In omer to understand the real basis and 


significance pf the expression “estoppel by. 


records reference may usefully be made 
to: the following remarks of Spencer Bower 
at page 5, para. 10, of his valuable book 
on the ‘Doctrine of Res Judicata:”- “It is 
the res judicata, ‘hot the record of it, which 
creates: the estoppel. As will be seen hers- 
after, it is quite immaterial: whether the 
judicial decision is pronounced bya Tri- 
bunal, which is required by law, er au- 
thorized by custom to keep written memo- 
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rials of its decisions, or by a Tribunal which 
is not so required or authorised...The term, 
as agplied by Coke and' the other Hliza- 
bethan jurists, did undoubtedly reffect the 
views then obtaining as.to the character- 
istics and limits of this class of estoppel. 
As a time when it was considered a sac- 
rilege to question the inviolable credit and. 
verity of a judicial record, rather than an 
injustice and scandal to impeach and re- 


. agitate a judicial decision, the. phrase.was 
natural and appropriate enough. But now- 


that the latter aspect of the question has 
gradually, but ‘utterly and completely, 
superseded and obliterated the former, the 
retention of the expression has become a 
ridiculous and -archaic survival" The 
Jearned Author further emphasizes: that 
“though res judicata happens to be record- 
ed, ‘and can only be proved. by the re- 
cord, the principle of the estoppel is altogether 
independent of the form-in which the judi- 
cial decision is recorded, or of the ‘question 
perce it is recorded, or recordable at 
all, 


. That the circumstance that a decree in 
a former suit is outstanding in favour of 
the defendant, is in itself insufficient to 
support the plea of res judicata is further 
clear from the Privy Council decisions in 
Sheosagar Singh v. Sitaram Singh (39) and ` 
Abdullah Ashgar Ali Khan v. Ganesh Dass 
(40), in each of which, though the decree 
in the former suit was subsisting in favour 
of the defendant, the subsequent suit was 
allowed to proceed as the matter could not 
be said to have been finally decided there- 
in. In determining, therefore, whether the 
plea has-any force, attention must be con- 
centrated, not upon the fact that there is 
a record of an outstanding decree . in 
favour of a party, but upon the question 
whether there has been an independent de- 
cision upon which the record was based. 
Lookingat the matter from another stand- 
point we arriveat the same conclusion. 
When the parties desired to have ihe two 
suits tried together, the strictly proper pro- 
‘cedure would have been eto pass a formal 
order of consolidation, and if that had 
been done only one decree wold. have 


(30) 24 ©. 616; 24 I. A. 50; 1 C. W. N. 297; 7 Sar. P, 
C. J. 124; 12 Ind. Dec. (N. s.) 1079 (P. O.). 

(40) 49 Ind. Cas. 959; 45 C. 442; 44 I. A. 213; 198 P. 
W.R. 1917; 22 M. L. T. 451; 22 C. W.N. 121; 3 P. L. 
W.-181; 26 O.L J. 508; 15 A. L. J. 889; 19 Bom. L. R. 
972; 34 M. L.J. 12; 7 L. W.62; 132 P. L. R. 1917; 
(1918) M. W.N. 7 (P. O.). END PO un 
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been prepared and one appeal would have 
been sufficient. Where this formality has 
not, however, been gone through, but a 
virtuat consolidation of the suits ha? been 
(as suggested above) brought about,- I 
think, the position.of the parties should 
not be in any way, made worse. As point- 
ed out in Damodar Das v. Sheoram Das (12) 
which has-been approved in Ganskam Singh 
v. Bhola Singh (9), there isin such a ease, 
in reality “but one decree, though written 
in duplicate"'on two different pieces of 
the paper, one.of which is attached to 
the record of each suit. Looking, there- 
fore, to the substance of the matter, rather 
than to its form, one appeal should be con- 
gidered to be suffieient. Iam, accordingly, 
of.,opinion that no “estoppel by record" is 
created by the omission to appeal against 
. the second decree in such a case. 

‘Lastly it may be pointed out that if the 
rule of res judicata has (as shown above) 
no application to a case like this, no 
anomaly or embarrassment in execution 


proceedings is likely to arise by there be- ` 


ing two conflicting decrees on the records 
of the Court. For it is now well- 
settled that, if two or more conflieting 
decrees happen to be passed regarding 
the same ' property in two different pro- 
ceedings, it will be. the last one which 
. will prevail. In such -cases the later deci- 
sion should be taken as superseding the 
‘earlier, and is: thenceforward the only 
effective ` adjudication: see in this con- 
nection Moturi Seshayya v. Venkatadri Appa 
Row (41), Dambar Singh v. Munawar - Ali 
Khan (42) and Mallu Mal v. Jhamman 
Lall (43). Reference may also be made to 
. Freeman on Judgments, Vol. I,page 605, 
para. 332, and Vanfiéet's "Former Adjudica- 
tion," Vol. I, page 91, 

The foregoing discussion of the matter 
from different points of view leads me to 
the conclusion that .there ie nothing in 
the fundamentals of the doctrine of res 
judicata, which would bar the hearing of 
the appeal in the circumstances described 
in the first question, and on general prin- 


ciples I would ænswer the first question in ` 


the negative. , E à 
I shal) now deal with the rulings of 


the various -High Courts bearing on the 


F: (41) 36 Ind. Cas. 289; (1916) 2: M, W. N. 219; 31 M. L, 
19 j 


J. 219. A 
(42) 30 Ind. Cas. 779; 3T A, 931; 13 A, L. J. 764, 


(43) 1A. L. J. 416. a 
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point, but, before doing 8o, I think it will 
be useful to say that the cases divide them- 
selves into two distinet classes: (1) those 
where two suits were simultaneously tried 
and disposed of together, the main judg- 
ment being written in one record, and the 
defeated party having preferred an appeal 
in one suit only; and (2) those in which 
there was only one suit which was partial- 


-ly decreed by the trial Court, and- both 


the plaintiff and the defemdant preferred 
two cross-appeals to the lower Appellate 
Oourt, which decided them simultaneously, 
writing the main judgment in one such 
appeal and disposing of the other by a 
brief. judgment, and the defeated party 

preferring one second appeal only. It will 
be seen that the present is a case falling © 
under the first class and, therefore, we are 
not directly concerned with cases which be- 
long to the second class, though there is a 
fundamental similarity between thetwo,and ' 
tomy mind the decision of both kinds of 
cases is covered by the same principles. 


Taking the Punjab cases first: the i- 
estruling that needs notice is. Nur Mahan : 
mad v.-Jamun (44) where the collaterals of a ` 
sonless proprietor sued the latter and his 


.alienees to obtainthe usual declaration as 
to their reversionary rights. The suit was `> 


decreed | and the defendants appea 

ed. i ealed. 
Pending appeal the alienor died and ih 
plaintiff reversioners brought a second 


.8uit for possession of the same property, 


This suit was also decreed and the edef 

ants filed an appeal against this decree Ws 
Both appeals were heared by the Divisional 
Judge on the same day. In the appeal 
arising out of the declaratory suit the gift 
as to the houses and the moveables was 
upheld, but it was declared invalid as to the 
land, while in the other appeal the Court, | 
following its decision in.the other case, dis- 
missed the claim as to houses and moveables 
and decreed;itas to theland. The plaint- 
iffS appealed to the Ohief Oourt from the 
latter decree alghe, and it was held that the 
hearing of the appeal was barred bys. 13, ` 
Explanation IV (Civil Procedure” Code. 
1882) by reason ofthe pleintiff’s omission 
to appeal from the decree of even date in 
the declaratory suit. There*is no discus- 
sion of the question and the judgment 
proceeds merely upon Explanation 1V of ` 
the Code of 1882. This case is, in the first 
place, distinguishable as the two appea 


Ig ` 
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were not decided by a single judgment; 
gecondly, it was decided with referenceto 
Explanation “IV ofs.13 of the old Code 
which has now been repealed; and thirdly, 
the interpretation of the Explanation, as 
adopted by the Chief Court, is in conflict 
with Balkishan v. Kishen Lal (37) and is, 
1 venture to think, erroneous for reasons 
given in detail in Chengalavala Girraju v. 
Madapathy Venkateswara Row (36). 


The point was next considered in Fakhar- 
un-nissa v. Malik Rahim Bakhsh (20) to 
which reference hasalready been made in 
another connection. There the same issue 
aroge in two suits and, by consent of parties 
the suits were tried together and a full 
judgment disposing of allthe issues was 
written in the first case and the usual short 
one in the'second. But no appeal was filed 
against the decree in the first suit, which, 
therefore, had become finalat the date of 
hearing of plaintiff's appeal against the 
decree in the second. On a preliminary 
objection being taken to the hearing of the 
appeal it was held that the plaintiff's appeal 
was barred neither under s. 13 of the Civil 
Procedure Code nor on the general princi- 
ples of resjudicata. Against this judgment 
of the Chief Court a review was preferred 
by the respondent, the judgment whereon 
is reported as Malik Rahim Rakhsh v. 
Fakhar-un-nissa (21) In an exhaustive 
judgment Chatterjee, J., (Stogdon, J., con- 
curring) recorded the opinion that "where 
two cross-suits relating tothe same subject- 
matter, and giving rise to identical issues, 
are tried by the same Court, it cannot be 
urged. that there is a bar tothe trial of 
the issues by the’ Court in either case; it is 
not quite so apparent that the Appellate 
Court would be precluded from adjudicating 
on those issues, if one judgment is appealed 
and the other is not, by the operation of the 
latter judgment under the rule of res judi- 
cata, though they may have both given 
the same findings onthe issues.” The re- 
marks of Mahmood, J., in, Sita Ram v. 
Amir Begam (25) were cited with approval 
that, in interpreting the language ofs. 13, the 
Court cannot ignorethe fundamental prin- 
ciples of the rul to which that section 
gives expression, unless indeed the express 
words ofthe Statute clearly contradict those 
principles. : f 

Thenext reported case is Gurmukh Singh v. 
Hari Chand (45), where two rival pre-emp- 


(45) 8 P, R, 1904; 104 P. L. R, 1903. 
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tors instituted two separate suits to pre-empt 
the same sale, and the plaintiff in each case 
was cross-impleaded as defendant in the 
other. eIdentical issues were framed in both 
suits, one set of witnesses was heard and 
the suits disposed of in one judgment, An 
appeal was preferred against thedecreein ' 
one suit only and the Division Bench (Reid 
and Harris, JJ.), following Chajju v.Sheo 
Sahai (46), held thatthe hearing of theap- 
peal was barred. i 

This last-mentioned ruling was, however, 
considered bya Full Bench in Jogal Kishore 
v. Chammo (2) where Clark, C. J., and Reid 
and Chatterjee, JJ., overruled it and approv- 
ed of the conclusions arrived atin Malik 
Rahim Bakhsh v. Fakhar-un nissa (21), “that 


` the general principles of the rule ofres 


judicata do not prevent the Court of Appeal 
from deciding such matter or issue by 
reason ofthe finding in the other case not 
having been challenged by appeal and the 
decision in it having in consequencè become 
final.” It was also stated that "under s. 13 
or under the general principles of the law 
it (the filing of one appeal) is certainly con- 
ducive to convenience and saves useless 
expenditure of money, while the imperative 
necessity in law of a double appeal ‘is not 
clearly established. The contrary view simp- 
ly laysa trapfor unwary litigants and often 
leads to failureof justice." 


The question again arose in Dalipa v. Suraj 
Kaur (19) where three suits were decided 
by one judgment by the Subordinate Judge. 
As the jurisdictional valu2 of each suit was 
different, the appeal in one of them was 
filed in the Divisional Court and first ap- 
peals in the other two were preferred to the ` 
Chief Court. The Divisional Judge, in 
the appeal before him, affirmed the trial 
Oourts findings. On the first appeals 
coming up for hearing before the Chief 
Court, the findings of the Divisional Judge 
in the appeal decided by him were pleaded 
After an examination of 


LeRossignol, JJ, overruled the objection 
holding that “as the decision of the first 
Court was given in all the tbree suits in one 
judgment, 2.e., at the same time, it could not 
be held to have been given in a ‘former’ 
suit within the meaning of s. 11 of the Code 
of Civil Procedure and as regards the deci- 
sion ofthe Divisional Judge on appeal, 


n 10 A. 423; A. W. N. (1887) 301; 6 Ind. Dec, (x. s.) 
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although it was a decision ina former suit, 
it was not a decision by a“Court” which 
was competent to deal with the- present 
guit in appeal" . 

In Muhammad Jan v. Duli Chand(5}, Leslie 
Jones and Wilberforce, JJ., in a brief judg- 


" ment, and following Zaharia v. Debi (1). 
(which will be noticed hereafter) and Anant 


Das v. Udaibhan Pargas (47) [which has 
since been overruled in Ghansham Singhv. 
Bhola Singh (9)) held the hearing of the 
appeal barred bythe rule of res judicata, 
This ruling is of no assistance to us, as the 
question was not discussed at any length 
and the Allahabad decisions which it fol- 
lowed have sinceceased to be authoritative 
even in that Court. 

The only other ruling of this Court isa 
Single Bench judgment in Suleman v. 
Partap (38), already referred to, which 
followed Zaharia v. Debi (1). The learned 
Judge after a review of the authorities 
expressed the opinion (and I think 
rightly) that to a great extent the reason- 
ing adopted in Jogal Kishore v. Chammo 
(2) had become obsolete. : 

There isa number of cases of the second 
class. decided by the Lahore High Court, 
which I shall now briefly notice. The 
first of these is Bhan Singh v. Gokal 
Chand (3)' à Single Bench judgment by 
Bevan Petman, J.,in which he refused to 
hear.a second appeal against the ap- 
pellate decree of a District Judge, before 
whom two appeals had been filed by the 
plaintifis and the defendant respectively 
arising out of the same suit and ‘both had 
been disposed of by the same judgment and 
two decrees prepared, but only one of which 


“had been appealed against to the High 


Oourt. The learned Judge distinguished 


Jogal Kishore v.Chammo (2), but I confess ` 


the distinction is not quite clear tome. If 
Jogal Kishore v. Chammo (2) was correctly 
decided, this decision cannot, in my opinion, 
be supported. : 


In Muhammad Din v. Zeb-un-nisa (4), the 


facts were peculiar and the real point decid- 


ed was that the necessary copies not having 
been filed with the memorandum of the 
second appeal, the appeal was defective and 
could not be considered tobe properly pre- 
sented with reference to the provisions of 
0. XLI, r. 1, Civil Procedure Code. There is, 


| however, an obiter dictum by the learned 
* Judges (Scott-Smith and Harrison, JJ.), to 


(47) 19 Ind, Cae, 76; 35 A. 187; 11 A. T, J. 214, 
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the effect that “in any case it was useless 
to proceed with the hearing of theappeal as 
the unappealed decree ofthe District Judge 
would operate as res judicata.” The point 
was not, however, discussed in any detail 
nor were any previous decisions cited, ` 


In Ghaniya Lal v. Roshan Lal (6) the same 
question arose again and Leslie Jones and 
Broadway, JJ.,after referring toa number 
of authorities, expressed the opinion that 
each case mustbe decided according to its 
own facts. The reasoning of: the learned 
Judges in support of their decision of 
that particular case doés not, however, 
appear to me to be convincing, and, 
with the utmost respect, I confess that I 
am unable to understand on what principle 
the conclusion arrived at ean be supported. 

The question was -next considered by 
Harrison and Jai Lal, JJ., in Bhuri v. 
Asghari Begam (48) and thelearned Judges 
held that, in such cases, the second appeal 
cannot besaid to be defective because of 
the failure to attach with the memorandum 
of appeal a copy of the decree of the 
District Judge in the unappealed cross- 
appeal. They refused to follow Bhan Singh 
v. Gokal Chand (3) and Muhammad Din v. 
Zeb-un-nisa (4) and feeling themselves 
bound by thedecision of the Full Bench 


in Jogal Kishore v. Chammo (2) they held 


that the second appeal could proceed. This 
ruling was followed by Jai. Lal, J,, in 
Kishori Lal v. Tilak Ram (49), ` 


After a careful examination of all these 
rulings, I have reached the concfusion that 
though much of the reasoning in Jogal 
Kishore v. Chammo (2) cannot be supported, - 


‘the ultimate decision of the Full Bench 


was correct, and as to the cases of the 
second class I venture to think that Bhuri 
v. Asghari Begam (48) lays down the view 
consonant with the general 
principles of res judicata, amd Bhan Singh 
v. Gokal Chand (3), Ghaniya Lalv. Lal 
Roshan Lal: (6) and the obiter dictum in 
Muhammad Din v, Zeb-un-nisa (4) cannot 
be ‘consideréd to be sound, Am 
- In the Calcutta High Court, the earliest 
case which needs notige, is Hnayetoollah 
v. Radha Churn Roy (50) in which 
Norman, O. J., and Loch, J., thus sum- 


. (48) 94 Ind. Cas. 959; 7 Lah. 447; A.I. R. 1926 Lah, 
458; 8 Lah. L. J. 521: 97 P. L. R. 660. 
(49) 95 Ind. Cas. 256; A. I. R. 1026 Lah, 540; 8 Lah 
L. J 347; 27 P. L. R. 745, | 
(50) 15 W, R; 395, - 
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n: 
“Two suits had been instituted by a 


- purchaser of two different portions of the 


game tenure for enhancement of the rent 
of the respéctive  portions....... Thé cases 
having been set down ,for hearing, the 
first Court treated them as if they con- 
‘stituted one suit and gave, very sensibly 
“and reasonably asit appears to us, one 
decision in both cases. From that decree, 
which was.substantially one decree in two 
consolidated suits the defendant appealed, 
If the lower Court thought fit to treat the 
two cases as consolidated, and passed one 
- deeree in both suits, it seems-to us that 
` there can. be no possible objection 
to the defendant’s preferring one appeal.” - 
Next we comé to the case of Abdul 
Majid v. Jew Narain (11), where it was 
held that the decision of an issue in one 
ofthe two suits - tried together, which is 
not appealed against, cannot be treated 
as res judicata, so far as the same issue is 
concerned, in an appeal from the decision 
in the other, suit. Thedecision was based 
upon three grounds: (1) the two suits were 
not brought on.the same cause of action; (2) 
B.18.(of the Code of 1882) was inapplic- 
able because the first Appellate Court was 
not holding a trial of the issue but was 
deciding the suit in appeal, the issue 
having been already tried in the Court 
of first instance, and (2) on general princi- 
ples. It must be conceded that ground 
_(1) cannot be supported in view of the 
amendments made in the Codes of 1877 
and 1882.. Nor am I able to appreciate 
the second ground, unless it means that 
“8,13: did not in terms apply to appeals. 
But Iam of opinion that the conclusion 
arrived at by the learned Judgeson general 
rinciples is sound and must be accepted. 
hey state that ‘the Court of first instance 
tried the two suits together and upon theevi- 
- dence taken in both, the evidence taken in 
the one suit being considered as evidence 
_ taken in the other by consent of the parties, 


.: and camie to a certain conelusion.- The 


‘appellant before us, who was plaintiff in 
- one of th suits and defendantin the other, 


. " did not think it worth his while to appeal 


in one of these suits, but he did appeal 
^ against the.contlusion at which the lower 
.Courthddarrived inthe other suit, and we do 
" nof. see any valid reason why the appellant 
should be deprived of his right to have 
the opinion’ of the Appellate Oourton a 
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question which ' had been considered 


and decided by. the Court of first in- 
stance." i : 


Ta the next Oaleutta case reported as - 
Mariamnissa Bibi v. Jaynab Bibi 
question is discussed at great length and . 
asI find myself in general agreement with ° 
the view’ expressed by Ghose, Offg.C.J., 
and Harrington, J., whose view prevailed, 
I shall reproduce certain passages fiom . 
their judgments. The case is alsoof value, 
because, though it was decided at a time 
when the Civil Procedure Coe of 1882 was 
in “force, and there was considerable doubt 


- as to the meaning of the expression "former 


suit,” the learned Judges quite correctly 
held that the “former suit" meanta suit 
which was. decided first and not that which 
had been instituted earlier. After giving 
the facts of the case and mentioning that 
the two suits had been tried together. 
Harrington, J., stated as follows: 


“The Subordinate Judge did what he 
had no business to do, i. e., tried both suits 
together and disposed of both cases in one 
judgment * * * * * * it could not 
be said that the question had been 'sub- 
stantially in issue'in a former suit’ and 
had been finally decided, because the 
judgment deciding the question was the 


. very judgment against which Joynab was 


appealing. 


“Tt appears to me to lead toan anomaly to 
say that, where one judgment disposes of one 


- issue, which has been raised in two suits, 


that the party against whom the issue is. 
decided cannot question the judgment, 
unless he files two appeals againstit. Had 
the cases been separately tried the question 
as tothe title to the houses in dispute 
could only have been determined in the 
case first tried. Section 13 0f the Oode 
of Civil Procedure would have been a 
bar to the determination over again in the 
hearing of the other case of the question 
determined in the first. Then if Joynab . 
had desired to appeal she could only have 
filed one appeal, in which the question as - 
to the title to the property im dispute could 
have, been gone into, viz, an appeal 
against the judgment in the firgt oase. 
The, only question, which could have been 


raised on appeal on the second case would * 


have been—whether the title to the pro-, 
perty in dispute had orhad nof been in 
issue and been determined inthe first case, 


H 


(8) the — 


4 
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and whether s. 13 of the Civil Procedure 
Code was applicable. : : 


"I donot think she ought to be "put iu 
a worse position because of the irregular- 
ity due .to the joint .trial, The ba? of 


res judicata could: only be raised if by a’ 


fiction the one judgment could be regarded 
as twojudgments, îi. e, judgment in each 
suit; because, if itis regarded as one judg- 
mentit was not final, but was the subject 
of appeal to the lower Appellate Court. 
But if bya fiction itis regarded as two 
judgments, then it. must be a judgment 
on the fact of title inthe first case only, 
andin the secondcase a judgment that 
the question in issue asto title had been 
already determined in the first case, be- 
cause in the second. case the .Court is 
. precluded bys, 13, Civil Procedure Code, 
from trying the question of title, which has 
— been already determined. As the appeal 
is on the question of the title to the 
property. in. dispute, it must be taken to 
be an appeal, therefore, against the first 
judgment. It is immaterial, in my view, 
which case was filed first.” 


Ghose, Offg. O. J., who agreed with the 
-—opinion of Harrington, J., further observed 
that “if the proper procedure had been 
observed the Subordinate Judge should 
have proceeded to try one of the two suits 
and stayed the other under s. 20 read with 
8. 12 of the Civil Procedure Code (of 1882), 
and having determined in the first suit 
the question oftitle would record in the 
other suit that.the decision in the former 
suit was a-bar to the trial of the issue 
as to the title in the latter suit. But that 
was not the course followed in this case. 
Both parties apparently : consented that the 
two suits should be tried together, as if 
they were one suit * * *, Tomy mind 
it is diffieult to hold that there was a 
séparate judgment in the case of Mariam 
upon the question of title to the two pro- 
pertiés, such as operates as a bar, forit is 
the very judgment that was appealed 


against by Joynab Bibi before the lower. 


Appellate Court * * *. This view is 
supported by the ruling in the case of 
Abdul Majid v. Jeu? Narain (11) and though 
I am not prepared to agree with the 
“learned” Judges, who decided that case, as 


regards some of the grounds given by them- 
for holding that the plea ‘of res judicata’ 


did- not apply in the case, yet I accept 
‘the conclusion that was arrived at by 
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them on general principles. s 
might, however, as well refer to the 
observations of Mahmood, J., in thecase of 
Balkishan v. Kishan Lal (37) “as to the 
maim object of the dootrine of res judicata, 
that being, as stated by that learned 
Judge, the frevention of multiplieity of 
suits and, interminable disputes between 
litigants. Now, ifthe main object of the 
doctrine is to prevent multiplicity of suits 
could it be said that inthis case’ that 
object has ‘been defeated, the trial being 
but one, theissue -being ome common to 
both suits and the judgment being one 
and the same as applicable to both of 
them?" : . 
These observations of the learned J udges 
seem to me to be ‘unanswerable and I 
venture to express my complete and res- 
pectful concurrence with them. There are.. 
however, subsequent rulings of the ` 
Calcutta Court in which a contrary: view 
has been taken. The first of these is the 
case reported as Midnapore Zemindary 
Co. v. Nitya Kali Dasi (51), where Mooker- 
jee and Beacheroft, JJ., doubted Abdul 
Majid v. Jew Narain (11) and followed 
Gururajammah v. Venkakrishnama Chetti 
the former of which (I may say ite 
all respect) deals with an entirely : 
different point and the latter ig no 
longer considered sound in the. Punjab. 
It may also be mentioned that the 
decision in Midnapore Zemindary Qo 
v. Nitya Kali Dasi (51) was expressly 
dissented from by Chevis and LeRossignol, 


-JJ.,in Dalipa v. Suraj Kaur (19) already 


referred to above. Further, it i 

noted that the case is distinguishable 
the ground thatthe -two suits were not 
decided by the trial Court on the same 
date and by one judgment. While -the 
appeal against the decision in the- first 


‘suit was pendingin the lower Appellate 


Court the trial Court decided thè second 
suit, which -decision was not appealed 
against, and this latter decision was held 
to bar the -hearing of the appeal against 
the decision of the first suit, There is 
much in the reasoning of the learned 
Judges to which exception might be 
taken, but as. the ruling proceeded on a 
different set of facts and is» clearly diè- 
tinguishable, I do not think it necessary tq 
pureue the matter further. 

(51) 24 Ind. Oas, 243, 

(52) 24 M, 350, 
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-° The question arose again in Gangadhar 
.Kalwar' v. Sekali Telini (53), where two 
. Büits, in which'one issue was common, were 


decided by separate judgments delivered on 


the same day. An appeal having: been filed 
'^in one suit only, the. finding in the other , 
-. was held to operate as res judicata against 

“the hearing of this appeal. 


The question 
was not discussed at. any length, it being 


rulings cited, though Chajju v. Sheo Sahat 


(46) and Zaharia v. Debi (1) were fol-- 


lowed, 
The last Calcutta ruling, to which we 
have` been referred, is the judgment of 


: Mookerjee and Ohotzner, JJ., in Isup AU v. 


Gour Chandra Deb {10) the facts of which are 


distinguishable from the present case as 
' “there some persons, who were parties to one 
-of the suits in the trial Court, had not been 
'impleaded as respondents to the appeal. 
“The reasoning of the learned Judges, 


however, is decidedly in favour of the 
applicability of the rule of res judicata to 
cases similar to the one before us, It must 


be noted that the learned Judges largely 


relied on Zaharia v..Debi (1), Dakhni 
Din v. Ali Ashgar (54), Anant Das v. 


Udai Bhan Pargas (47) and Balhari Pande 
.v. Shivasampat Pande (55), all of which 


(except the first one) have since been over- 
ruled by the Allahabad High Oourt in 


-Ghansham Singh v. -Bhola Singh (9); and as. 


to Zaharia's case (l) its authority has been. 


considerably shaken, if not entirely destroy-- 


ed, by the subsequent five Judges’ decision 


referred to above, as will be shown later. 
on. The learned Judges dissented from. 
-the two previous decisions of. their own 


Court reported as Abdul Majid v. Jew 
Narain (11) 


former of thege ‘two decisions is toa large 


. extent correct, it seems to me that they 


brushed aside. the opinion ofthe majority. 
in the latter on wholly insufficient grounds 
when they remarked that the dicta (in that 
Case). were pronounced while the Code of 


: 1882’ was in forceand bef&re-the Explana- 


tions I and II tos, 11 of the Code of 1908 
had been enacted. Now the jud gments of 


, Harrington, J.,° and Ghose, Ofig...O. J., in 
'- that case, fram which I have given copious 


quotations. “above, clearly itidicate that 


(83) 64 Ind, Cas. 574; 34 O. L. J. 281; 270. W, N. 


4l. 
. (84) 7 Ind. Cas. 2 33 A. 131; 7A, L, J. MM 
(55) 18A, L dt 0, 


DE 
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‘unnecessary to examine the: 


and Mariamnissa Bibi v. Joy-: 
‘nab Bibi (8), but, while their criticism of the 
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both the learned Judges had laid down 
the law correctly and this was subse- 
quently made clear ‘by the Legislature 
enacting the two Explanations aforesaid. 
In these circumstances it cannot *be said 
that the decision in that case had become 
obsolete by the amended s. 11 of the Code of 
1908. The learned Judges further remark- 
ed that the rule of res judicata is applicable 
to all thé stages of the suit till itis finally 
terminated and is not confined to the Court, 
of first instance; but, as I have shown above 
this is so notbecauses. llapplies, but because 
the fundamental rules of res judicata govern 
Such proceedings. For thése reasons, L am 
not prepared to follow this case in pre-. 
ference to the majority decision in Mariam- 
nisa Bibi v. Joynab Bibi (8) which, I consider, 
lays down the law correctly. 

Of the decisions of the Madras High ` 
Court, the first ruling cited is Gururajam- 


mah v. Venkakrishnama Chetti (52). In 


that case, however, two suits were pending 
in two different Courts and were decided on 
different dates, the sole question involved 
being whether the expression “former suit ” 
ins. 13 ofthe Code of 1882 meant the suit 
which was first instituted or that which was 
first decided. This controversy has siace 
been set at rest by the Legislature enacting 
Explanation-I to s. 11 of the Code of 1908 and 
the judgment isnot now of much assistance, 
The question now before us, however, was 
considered by a Full Bench of that Court 
in Panchanada Velan -v. Vaithinatha 
Sastrial (T), where it was ruled that, where 
cross-suits between the same parties on the . 
same facts wére tried together, and judg- 
ment was given on thesame date, and two 
separate decrees were passed, but only one 
appeal was preferréd, the decree in the un- 
appealed suit did not operate as à bar under 


. 8, 13, Civil Procedure Code (1882), it being 


decided that the doctrine of res judicata 
has no application when the very, object of 
the appeal, in substance if notin form, was 
to get rid of the decision which was pleaded 
in bar, Abdul Majid v. Jew Narain (11) 
was referred to and followed. The learned © 


‘Judges also expressed the opinion that 


neither under s. 18 nor or general principles 
had the doctrine of res judicata any appli- . 
cation to a case like this. The Madras : 
‘Court has consistently followed this ruling 
even after the enactment of the new Code. 
in- 1908: vide Nukalapati Rami Reddi v, 
V avilla Venkatesam(56), Ramasamy Chetti v, ` 


(86) 27 Ind, Cas, 274; (1014) M. W, n 916, 


.held, without any discussion, 


` referred to. 
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Karuppan Chetty (57) and Sinnanna Kone 
v. Muthupalani Chetti (53); and, so far as I 
am aware, there i8 no décision of thateCourt 
to the contrary. , - 

, Coming now to the decisions of the 
Allahabad. High Court, we find that the 
divergence of judicial opinion there 
is even -greater -than elsewhere. 


to is Chajju v. Sheo Sahai (40), where 


two -rival .pre-emptors had instituted sepa- ^ 
rate su‘ts which were tried upon the same 


évidence and disposed of by a single judg- 
ment, but by separate decrees. An appeal 
was preferred against the decree in one 
suit only, and Straight and Brodhurst, JJ., 
that the 
findings in the unappealed suit were a bar 


to the hearingof the appealin the other suit. | 


This ruling was followed ina number- of 


` decisions of that Court reported in-the Allah- 


abad Weekly Notes, — . A 
. The soundness of the rule on which 


‘these decisions were based was, however,- 
doubted in: Damodar Das v. Sheo Ram Das. 
- (12), where'a suit had been partially decreed 


by the trial Court and two appeals filed 
before the lowér Appellate Court which had 
disposed of them by one and the same 
judgment and framed two decrees. A 
second appeal to the. High Court was 
preferred.against thelower Appellate Court's 


decree in one appeal only. It was held; that- 


the hearing of this appeal was not barred by 
reason of the-omission to appeal against the 


decree in the other appeal. Curiously enough- 
Chajju v. Sheo Sahai (46) and the several- 


Allahabad Weekly. Notes rulings were not 


the Madras Courtin Panchanada Velan v. 


. Vaithindiha Sastrial (7) both of which had 


taken a view diametrically opposite to that 
which had till then found favour at Allah- 
abad. The opinion was strongly expressed 
that in such cases there ia in fact "but one 


decree, though written out in duplicate in. 


n 


both the appeals," and that; therefore, itis 
not necegsary to appeal against both. 

The question was,.however, again con- 
sidered by a Full Bench .(Stanley, C. J; 
Tudball and Chamier, JJ.) in Zaharia v. 
Debi (1), where two’ rival pre-emptors had 


(57) 31 Ind. Cas. 216; 20 M. Tu, J. 551. 
(68) 92 Ind, Gas, 302; A, 1,R, 1020 Mad, 878, - - 
68 


. ^ biÓHEMI v, BaULL,. 


The . 
earliest ruling which need be referred ' 


The learned Judges (Richards- 
and Griffin, JJ.), however, approved of the’ 
rule laid. down .by the Oalcutta Court in. 
Mariamnissa Bibi v. Joynab Bibi-(8) and by. 
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instituted two suits for pre-emption, which 
were tried together;.a full judgment was de- 
-livered in one of these suits, a copy o: which 
was placed on therecord of the other, and 
two decrees were prepared, After a review 
of the existing case-lawon the subject, the 
learned .Chief Justice was of opinion that- ` 
the hearing of theappeal was barred, as the 
unappealed decree in thesecond suit had 
become final and the fact gf accepting’ the 
appeal would be to have two inconsist- 
ent decrees on the file of the Court. Mr, 
Justice -Chamier ` remarked that “in the 
absence of a provision enabling the 
Court to consolidate suits and appeals and. 
pass one judgment and one `deċřee. in- 
stead of as many judgments and decrees 
as there are suits or appeals, I see no escape 
from the conclusion thatin a case like the 
one before us...the appellant must file two 
appeals if hé'wishes to avoid the bar of res 
judicata.” e s PNE 
- The decision of the Full Bench in Zaha- 
ria’s case (1) was followed in Dakhni ‘Din v. ° 
Ali Asghar (51) and Anant Das v. Udai- 
bhan Pargas (47) in each of which two suits 
had been disposed of bya single judgment 
and appeal preferred in one suit only, but 
it was held barred by reason of the findings 
iu the other. The same rule was applied 
in Ramcharn v. Lachman Pershad (89) . and’ 
Balhari Pande v. Shiva Sampat Pande (55) 
to cases in which . only one second appeal 
had been filed, though there were two 
eross-appeals. preferred to thé lower 


Appellate Oourt arising out of a suit . 


partially decreed by the trial Court. The 
effect of these decisions was to render 
Damodar Das v. Sheoram Das (12) obsos 
lete -and to -apply the bar of res judicata 
in all its rigour. This view, however, did 
not continue to hold the field fora very 
long time; for, in the referring order in 
‘Ghansham Singh v. Bhola Singh (9), Walsh 
and Ryves, JJ., definitely stated that they 
did not feel satisfied with the prevailing 
view in-that Hif$h Court, and expressed the 
opinion that “it sacrificed the énds ofjustice . 
on ‘the merits of the case to ‘the purest 
technicality.” They thought that the matter 
should be re considered. from that point of 
‘view “having regard tothe strong views that 
had been taken by Full Benches of the Cal-. 
cutta and Madras High Courts in Mariam» 
misa Bibi v. Joynab Bibi(8)and Panchanada 
Velan v. Vaithinatha Sastrial (7)." 


(59) D Ind, as, 667, 


866. 
l The reference was heard by five Judges, 
'& majority ef whom (Meara, O. J., Piggott, 
. Walsh and Ryves, JJ.) laid down: — 


(a) that Damodar Das v. Sheoram Das 
(12) was correctly decided when it treated 


. the two decrees as being in substance one, 


. though drawn up in ‘duplicate; (b) that the 
-Full Bench judgment in Zaharia v. Debi 
(1) had been erroneously treated as laying 
down & generalrule tó be followed in all 
cases in which am unappealed decree, passed 
in contemporaneous proceedings arising 
‘out of the same dispute, is outstanding in 
the lower Appellate Court. The learned 
Judges “without differing from that decision 
as applied to the facts of that and cognate 
cases,” held that some of the reasoning and 
dicta contained in that judgment went 
further than was necessary and that they 
have been misapplied in some of the 


subsequent cases; (c) that’ Abdul Basit v., 


Ashfaq Husain (35), Dakhmi Din v. Ali 
Asghar (54), Ramcharan v. Lachman Pershad ` 
(59), Anant Das v. Udaibhan Pargas (47) and 
Balhari Pande v. Shiva Sampat Pande (55) 
“were: all erroneously. decided and were 
"Bpecifically overruled; and finally ‘(d) 
the opinion. was expressed that where 
it appears to an Appellate Court that 
there are two decrees arising out of two. 
suits heard together or raising the same 
question between the same parties or aris- 
ing out of -two appeals to a subordinate 
Appellate- Court and only one of such 
decrees is brought before it in appeal and: 
there-is “nothing prejudicial to the appellant 
. in the decree from which no appeal has 
been brought which is not raised and can- 
-not beset right if the appeal which he has 
-brought succeeds, the right of appeal is 
not-barred either by the rule of res judi- 
cata orat all, by reason of his failure to 
appeal from the decree which does not pre- 
judice him.” - 
- I have given much anxious thought to 
the decision of the majority in this case 
and Igonfess that I have beep unable to ccm- 
prehend its jull significance. If Zaharia 
v.Debi (1) was good law "as applicable to 
the facts of that and cognate cases", Dakhni 
Din v. Ali Asghar (54) and Anant Das v. 
Udaibhan Pargas(47) which had come toidcn- 
tieal' conclusions, must necessarily be held 
to besound. But the Full Bench proceed- 
ed to specifically overrule these two last- 
-mentioned decisions, Similarly, if the 
reasoning in Zaharia’s case (1) is 
goirect, Damodar Das v, Sheoram Daa (12) 
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is clearly wrong. But the authority of 
the latter judgment has been restored by 


. the Fall Bench, and it has been definitely: 


held that it liys down. correct law. ‘With 
all deference to the learned.Judges, I venture 
to think that Damodar Das v. Sheoram Das 
(12) and Zaharia v. Debi (1) cannot both be 
sound. I cannot find it -possible to re-. 
concile the two, and either the one or the 
other is incorrect. Itis nodoubt true that 
the facts in Ghansham Singh v. Bhola Singh 
(9) were peculiar, but there i8 no escape 
from the conclusion that the reasoning. 
and dicta in that case have for all practical 
purposes rendered- Zakharia v. Debi (1) obso- 
lete. And I feel fortified in the conclusion 
by two subsequent decisions of the same 
reported as Bijai Bahadur 
v. Parmeshwari Ram (60) and Ram Narain 
v. Nihal Singh (61) where Ghansham Singh 
v. Bhola Singh (9) was applied to cases, 
which would have been decided differently . 
Zaharia v. Débi (1) were still good 
aw. : . ' 
No decision of the Bombay. High Court 
bearing on this question has been brought: 
to our notice. There are rulings of the 
Patna Court in Dhani Singh v. Chandra 
Choor Deo (62), of tte Rangoon Court in 
Anwar Ali v. Ameer Ali (63) and of the 
Oudh Judicial Commissioners in Lachmi. 
Koer v. Umrao Singh (64) and Pancham 
Singh v. Thakur Singh (65), but in none of 
them was the subject discussed in any 
detail, All these decisions were based upon .- 
Zaharia v. Debi (1) and  Dakhni Din v. 
Ali Asghar (54) which they purport to. 
folow. Batin view of the fact that Dakhni 
Din v. Ali Asghar (54) has been expressly 
overruled, and the authority of Zaharia 
v. Debi (1) has been considerably shaken, 


if not altogether destroyed, by the five 


Judges’ decision in Ghamsham Singh v. 
Bhola Singh (9) these rulings of thé Patna, 
Rangoon and Oudh Courts do not possers 
any particular value. 

The result of the examination of the 
rulings of the various High Courts may be 
summed up as follows:— , 


(a) The Madras High Court is whole- 


(60) 78 Ind. Cas. 1026: A. T. R. 1924 All. 831." 


- (61) 87 Ind. Cas. 804; A. I. R. 1925 All, 488; L. R.6 
A. 222 Civ. : 


. (62) 75 Ind. Cas. 570; A. I. R. 1924 Pat. 893, 

oe?) 84 Ind. Cas. 804; 2 R., 633; A. I. R. 1925 Rang. 
(64) 81"Ind. Cas. 333; A.I. R.1924 Oudh 311;1 

L, J. 22; 90. & A. L. R. 1096. - | - na 
(95) 86 Ind, Qas, 380; A, I. R. 1925 Qudh 598, 


M 
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Beute in favour of theright to pro- 
ceed, 

(b) The Allahabad High Oourt has held 
different views at different times, but the 
tendency ofthe latest decisions is in favour 
of the right to proceed. P. 

(c) In the Calcutta Court the opinion of 
the majority in Mariamnissa Bibi v. Joynab 
Bibi (8) is in favour. of the right to 
_ proceed. Subsequent decisions of. Division 
Benches (none of which, it is  signific- 
ant, has found its way into the authorized 
Reports) have, however, taken the contrary 
view, but I venture to. think that the 


reasoning of these decisions, in so far as it. 


conflicts with the earlier case, cannot be 
supported. ; 

(d) The High Courts of Patna and Ran- 
goon have follcwed the earlier decisions of 
the Allahabad High Court, but these latter 
are no longer considered to be authoritative 
in that Court itself. < 

(e) In the Punjab the rulings are not 


uniform, but on the whole, it. seems to. 


methat, though much of the reasoning cf 
the Full Bench judgment in Jogal Ki- 
shore v. Chammo (2) cannot be supported, 
the conclusion arrived at in that case is 
correct. E. 

The contrary decisions.proceed on one 
or other of the following three grounds:— 


(a) Section 1, Civil Procedure Code, 
interms applies to such a case; 


: (b) there are twoseparate and independent 


judgments and, therefore, two appeals are 
necessary; or ` 

. (c) two decrees having been prepared, 
an appeal against only one of them ought 
not to be allowed to proceed, as it is 
necessary to avoid the scandal of having 
two conflicting decrees on the record of the 
Court. 


.I have already examined the question 
in detail from each one ofthese points of 
view and, with the utmost respect to the 


learned Judges who have endorsed one 


or other of these views, I.am of opinion 
that none of them can, en principle, be 
supported. They have, if I may venture 
to say So, taken too technical a view of 
the dottrme of res judicata which, it must 
not be forgotten is, as pointed out by 
Hukam Chand and other authors of stand- 
ard text books on the subject, a rule of 
' procedure rather than of substantie law 
strictly so-called. And in enforcing rules 
ef procedure itisas well to bearin mind 
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the following remarks of Lord Penzance in 
Kendall v. Hamilton (66): ^ e a: 

“Procedure is but the machinery of the 
law after all, the channel and means where- 
by law is administered and justice reached. 
It strangely departs from its proper office, 
when, in place of facilitating, it is permit- 
ted to obstruct and even extinguish, legal 
rights, and is thus made to govern where 
it ought to subserve." ` $ 

Forthe foregoing reasons el am of opin- 
ion that the first question referred to 
us must be answered in the negative, and 
it must beheld that B's omission to prefer 
an appeal in A's suit does :not prevent 
the appeal in her:own suit from proceed-. 
ing. 

The second question is a simple one: 
and no lengthy discussion is necessary. 
It is conceded , by the learned Counsel on’ 
both sides that the answer to this ques- 
tion will depend on our answer to the 
first. Mutuality is a condition of estop-. 
pel by res judicata, and if the hearing of 
the appellant's appeal is barred by. res 
judicata the same bar will apply equally 
to the respondent's .cross objections. If, 
on the other hand, it is held that the appeal: 
can proceed, the cross;objections must also 
be heard and decided. 

As I have answered the first question 
in favour of the appeal proceeding, 
must also answer the second question in. 
similar terms, namely, that there is no -bar 
to the hearing of the cross-objections. 

Campbell, J.—1 have nothing to add. 


‘to the exhaustive judgment of my brother 


Tek Chand with which I agree. 
. The second question. referred does not 
now arise. To'the first I would reply that  ' 
no bar to B’s appeal proceeding is created. 
either by the provisions of s. Jl of the Code ` 
of Civil Procedure, or by the general princi-: 
plesofres judicata, or by the factthat. B has 
left outstanding against her a decree with. 
which the decree sought by her to be ob-, 
tained in the appeal would be in djrect 
confliet. E 
Addison, J.—1 agree generally. with 
the judgment of my brother Tek Chand. 
The first ‘question referred to us appears 
to bring into confliet two fundamental prin- 
ciples. The first is that, where the law 
allows an appeal, a party to a suit aggrieved 
by a decision should have a full und fair 
right of appeal against it. The other is, 
(66) (1879) 4 A, C, 504; 48 L. J, C. P, 705; 41L, T, 
418; 28 W. R. 9f, : 


"should be 


“geh ; 
that, unless a decree is to be à fuere mean- 


ingless form, a party toa suit must either. 
' accept or bring to appeal every decree- of 


which he complains; and, if he does not 
appeal-against a decree, thatdecree must be 
regarded as final, against | him. When these 


` twoxprinciples. clash, the question ‘which is 


to prévaili is one of extreme: difficulty. The 
arguméhts in favour of the one or the other 


appeartó meto be almost evenly balanced. 
and? in} these . ‘circumstances the correct 
- degision “in my opinion, is that the appeal 
should; be allowed to proceed. I, therefore,. 


agrée.t iat the answer to the first question 
in the negative. "[he second 
question does not require an answer. 


Dalip Singh, J.—The questions refér-. 
.zed. to the Full Bench for decision are as 


follows:— 

. (1) Two widows, A and B, are jointly in 
possession of certain land. Sach sues the 
other for a declaration that she (the plaintiff) 


-is the exclusive owner of that land and that 


the defendant has norights in it ofany kind; 
Both suits are disposed of by a single 


judgment which decides that A is the owner. 
but Bis entitled tohold possession of half. 


the land in lieu of ‘maintenance. A sepa- 
rate decree is drawn up in each suit declar- 


ing the rights of the plaintiff according to: 
that .deoision. 


B appeals against one of 
those decrees only, namely the.decree given 


“in the suit in which she was plaintiff. Does 


the fact that noappeal has been preferred 
by B against the decree in the other suit of 
A prevent B's appeal -proceeding ? 

. (2) If the answer to question (1) is in 
the affirmative, does the fact that A has filed 


cross-objections pressing herclaimto exclu- 


sive ownership and possession affect the 


. situation, if yes, then in what way? 


In order to decide the first question refer- 


- řed, which in some form or another has been 


ihe subjett of conflicting decisons in almost 
‘allthe High Courts in India, it isnecessary to 
examine more fully the facts and the plead- 
ingsein this particularcase. Musammat Bhulli 


filed a suit op the 28th April, 1920, against. 


MusammatLachhmiclaiminga ‘declaration to 
the effect that the plaintif Musammat Bhulli 
holds a certain square of land as. proprietor 
and that the defendant Musammat Lechhmi 
has.ne.connection with the said land... The 


. grounds upon which the claim to the de- 


claratory relief was based were that the 


- gquare in question belonged to Dewa Singh 


husband of Musammat Bhulli, who was dead, 


tliat oe Lachhmi was a widow of 
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Bishan Singh, son: of the said Dewa Singh, 
who had predeceased his father Dewa Singh, 


-that the Revenue Authorities had been in- 


duced to mutate the land in equ&l half 
shares during the absence of the plaintiff, 
that Musammat Lachhmi had no right to 
the said square in the -presence of the 
plaintiff, that Musammat Lachhmi had. 
brought a previous suit in forma pauperis 
for maintenance during the lifetime: of 
Dewa Singh. but the application to sue in 
forma pauperis had been rejécted and that 
in these circumstances the plaintiff alone 
was the sole heir to the property in question. 
In reply Musammat Lachhmi pleaded by a 
written statement dated the 8th June, 1920, 
that- the plaintiff was not the widow of 
Dewa Singh, deceased, but was, asa matter of 
fact, his mistress, that her previous husband 
Ram Singh was still alive and that in the 
lifetime of Ram Singh the plaintif could 
not re-marry. 

It was further pleaded that the plaintiff 
was not in possession of the entire square 
but was only in possession of the eastern 
half, the western half being in the posses- 
sion of the defendant. It was denied that. 
there had been any sharp practice with re- 
ference to the mutation. It was contended 
that the dismissal of the previous applica- 
tion to sue in forma pauperis for mainten- 
ance had no effect whatsoever upon the 
rights of the defendant and that the defend- 
ant was entitled to the entire heritage of 
Dewa . Singh, ‘deceased, even in the pre- 
sence of the plaintiff. There: was also un 
objection as to the form of the suit which it 
was contended should befor possession. It 
was further contended thatthe plaintiff was: 
a woman of loose character and committed 
adultery and for this reason was not entitled 
to the inheritance of Dewa Singh. Ino her 
oral pleadings Musammat Bhullistated that 
she had been lawfully married -to Dewa 
Singh and that she was still his lawful 
widow, that Musammat Lathhmi was the 
widow of the pichhlag son. of Dewa Singh 
and.had no right of inheritance against the 
plaintiff, that she did not live with Dewa 
Biogh and her former suif for maintenance 
had been dismissed. Ganda Singh agent of 
Musammat Lachhmi in oral pleadings stat- 
ed the same as in the written staterhent. : 

On the 30th November, 1920, Musammat 
Paohinii filed asuitagainst Musammat Bhuili 
for adeglaration to the effect that the plaint- ' 
iff is the exclusive owner of the square and 
that the defendant has no concern with the 
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Square. The grounds of the claim were that 
the square in question was originally owned 
. by Dewa Singh, father-in-law ofthe plaintiff, 
that Dewa Singh had died and theland had 
been mutated-half in the name of the pfaint- 
iff and the other half inthatof the defend- 
ant, but the plaintiff was in the possession 
of the said land, that Musammat Bhulli, de- 
fendant had no rightin the said land - be- 
cause she was not the widow of Dewa Singh} 
father-in-law of the plaintiff. Musammat 
Bhulli in her written statement replied that 
the mutation of names ih favour of ‘Musam- 
mat Lachhmi was effected through fraud in 
defendant's absence, that the defendavt was 


entitled to the property left by her busband, 


that the husband .of the plaintiff had died 
in the lifetime of his father and the plaint- 
iff .had severed all connexion with her 
father-in-law and had’ not-been allowed 
maintenance by the said father-in-law, that 


' the plaintiff's application to bring a suit for. 


maintenarfce in forma pauperis had been 


rejected and the plaintiff had no right, 


-whatsoever in the property left by the de- 
fendant’s husband and that at any -rate in 
the lifetime of the defendant the plaintiff 
had no right whatsoever according to law 
and custom. Ganda Singh, agent for 
Musammat Lachhmi, .pleaded orally that 


Musammai:Bhulli was not the widow of. 


Dewa, Singh, that the rejection of the former 
applieation of Musammat Lachhmi had no 
bearing upon the: case, that Musammat 
Lachhmi alone was thé proper heir and that 
even assuming that the defendant was the 
. widow of Dewa Singh still-she had no right 
of succession to Dewa Singh in the presence 
of the plaintiff. Musammat Bhulli pleaded 
orally that the plaintiff could not -succeed 
to Déwa Singh in her presence and for the 
-rest repeated the statement contained in the 
written statement. The Court ‘struck the 
following issues in Musammat Bhulli’s 
case:— - ] ARN í 
1, What should be the value of the suit 
for jurisdiction? ` Nk j 
2. Did plaintiff marry Dewa Singh about 
17 years ago and is Musammat Bhulli the 
lawful widow of Dewa Singh? | | 
' -3. Ifso, has defendant Musammat Lachh- 
mi a right: of succession to Dewa Singh's 
land? * ENS a d à 
4. Ifnot, is plaintiff not entitled to the 
"relief prayed for? -> 2 E 
* 5. Is plaintiff unchaste and is she on 
that account not entitled to succeed Dewa 
Singh ? ES uide Ps s o 
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' In Müsammat Lachhmi's cage it struck 
the following issues: — : 

l, ls the defendant Musammat Bhulli 
still the wife of Ram Singh ?- `. 

:3. Did plaintiff live with her father-ine . 
law since her husband's death and did he 
maintain her? If not, what is the effect of 
these circumstances ?.. , 

3. Does the rejection.of the plaintiff's ap- 
plication in forma pauperis affect. the suit? 
If so, how? . 

4.' Ifisgue No. 1 is decided against the 
plaintiff and defendant is found to be the 
widow of Dewa Singh, is plaintiff entitled to 
the whole ofthe property of Dewa Singh? If 
not, to how much? i . . 
: It then proceeded to dispose of both the 
suits by one judgment, holding in the open- 
ing line of that judgment that the two suits 
covered exactly the same ground and, there- 
fore, could beso disposed of. It held that 
Musammat Lachhmi had failed to prove that 
Ram Singh, the first husband of Musammat . 
Bhulli, was alive or that shewas living a life’ 


‘of unchastity. It held affirmatively that 


Musammat Bhulli was the widow of :Dewa 
Singh and competent to succeed to the 
latter's estate unless Musammat Lachhmi 
could make out a superior right for herself, 
It held that the previous suit andthe non- 
residence of Musammat Lachhmi with Dewa 
Singh were no disqualifications against her 
right to inheritance or to maintenance. -It 
held that Musammat Lachhmi had no right 
of inheritance. It held that she had a right 
of maintenance only-and that she was entitl- 
ed to retain halfthe square as mutated by 
the Revenue Authorities in lieu of mainten- 
ance, but not-as heir, and that Musammat 
Bhulli was, entitled to hold half the square 
as heir of Dewa Singh. It, therefore, gave 
Musammat Bhulli a declaration that she was 
the owner of half the square of Dewa Singh 
as heir of Dewa ‘Singh “and that the 
other half square should remain with 
in lieu of -main- 
tenance. In Musammat Lachhmi's suit it 
gave a declaration that Musammat Lachhmi 
was in possessión and should retain pdsses- 
sionof half the square of Dewg Singh in lieu 
of maintenance only; and the partiés were 


‘left to bear their own costs'in both the;suits. 


In Musammat Lachhthi's case the following : 
order was placed on the record:-— "3," * 


"For the reasons given in the' jüdgnient 
(in English) forthcoming on the: féeótd of 


. ease No. 184 re Musammat Bhulli v.Làchmi 


a declaratory decree be passed to ‘the: effect 
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that Musammat ` Lachhmi, plaintiff, is in 
possession of half the square left by Dewa 
- Bingh for her.maintenance and that she 

-shall remain in possession thereof simply 
. forthe maintenance. The parties to bear 
their own costs. Order announced in open 
Court.in the presence of Lala Wazir Chand 
; Dhawan Vakil for the plaintiff and Sardar 
Rachhpal Singh Vakil for the defendant.” 


: This brief order is dated the 7th October, - 


1921, that is, the same date as the more 
lengthy judgment referred to in this order, 
. which was actüally placed on the record in 
` Musammat Bhulli's case. ai 
: Musammat Lachhmi appealed from the 
decree in her suit and -along with the 
appeal filed a copy of the judgment 
placed on the record in Musammat Bhulli's 
guit but no copy of the order placed on the 
record in her own suit. She did not attach 
any copy.ofthe decree passed in Musammat 
Bhulli's suit. f 
- The question that now arises for decision, 
‘therefore, is whether the decree in Musam- 
mat Bhulli’s case which has not, been ap- 
Fala from, bars the hearing of the appeal 
. I may say atthe outset that Counsel cn 
both sides contended themselves with giv- 
ing a list of the rulings of this Court and 
of the other High Courts which bear'in 
' some degree ' or other on the point in 
. question and as these rulings are conflicting, 
‘and as the facts in them are often difficult 
. to ascertain from the reported judgments, 
‘no light on the difficult question involved 
has been thrown by thearguments address- 
ed: tous. The only argument of Counsel 
for Musammat Lachhmi was that the deci- 
-Bion in a suit which had been decided 
simultaneously with another suit could not 
operate as res judicata in appeal from either 
of the suits. Counsel fur Musammat Bhulli 
contended that-there were two judgments 
- because there were two suits, that his suit 
had been finally decided and that the buit 
of the other side wasstill pending and was, 
‘therefore, barred by the rule of res judicata 
as ‘stated in s. 11, Civil Próeedure Code. 
“In view of-the conflicting, and if I may 
‘say so “with all deference, confusing deci- 
sions given in the various cases, I consider 
that it is necessary «to go back to first 
principles to analyse and determine, as far 
as possible, what the principles involved in 
a decision of this particular question or cog- 
; nate questions are. The law of res judicata 
is not fully stated in s, 11 of the Civil Pro- 
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cedure Code. It involves for the purposes 
of this casé two principles, which for con- 
venience I shall designate “estoppel by re- 
cord" and “estoppel by verdict." No doubt 
as peinted out by Mr. Hukam Chand in his 
‘Treatise on the Law of Res judicataat page 9 
of the 1894 Edition, the two principles are 
notreally separate and independent bran- 
ches of the rule of res judicata but they. are 
convenient for the purpose of bringing out 
the question involved and .serve to keep 
clear what are the essentials to be looked at 
for the purposes of the decision in any parti- 
cular ease. It is unnecessary to enter into 
the question of estoppel by suit. I shall, 
therefore, first proceed to consider the 
nature of estoppel by record and then to 
consider the nature of estoppel by verdict 
and see whether either or both apply to the 
present case. . : . 
At page 7 of the Treatise of Mr. Hukam 
l oe bar (estoppel) by record is thus defin- 
ed :— 


“The Supreme Court of Massachueetts is 
‘stated by the learned author to have held 
in Foster v. Richard Busteed that the 
doctrine of res judicata’ amounts simply to 
this, that a cause of action once finally deter- 
mined, without appeal between the parties 
on the merits by a competent Tribunal, can- 
not afterwards be litigated by new proceed- 
ings either before the same or any other 
Tribunal.” - . 

Put shortly, the meaning of estoppel by 
recordin its simplest form is that where a 
Buit has once been brought and Gecided on 
& certain elaim or demand,the same claim 
or demand cannot bere.litigated between 
the parties. As regardsthe question what the 
words “‘cause of action" in the above defi- 
nition mean it is important to bear in mind 
the decision of their Lordships of the Privy 
Couneil in Chand Kour v. Partab Singh 
(67). In that case Lord Watson held’ that 
“the cause of action hasno relation whatever 
to the defence which may ke set up by 
the defendant, nor does it depend upon 
the character of the relief prayed for 
by the plaintiff. Itrefers entirely to the 
grounds set- forth in the plaint as the 
cause of action, or, in other words, to the 
media upon which the plaintiffasksthe Court 
to arrive at aconclusion.in his faveur". In 
Soorjomonee Dayee v. Suddanund. Moha- 
patter (14), their Lordships of the Privy. 

- Council further held that “the term ‘cause af 

(67) 16 Q. 98; 15 I. A. 156; 5 Sar. P. O.J. 243; 12 Ind, 

Jur, 331; 8 Ind. Dec. (xN. &) 65 (P. C)... 
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action’ is to be construed with reference 
rather to the substance than to the form of 
action.” In Krishna Behari Roy v. Bunwari 
Lall Roy (68), their Lordships of the Privy 
Counvil held that “the expression 'c&use of 
action’ cannot be taken in its literal and its 

‘most restricted sense." It thus appears that 
an estoppel by record prevents parties from 
litigating in a suit brought on a cause of 
‘action which cause of action has been heard 
and determined by a Court of competent 
jurisdiction in a former suit between the 


'. game parties or between partiesunder whom 


they claimed and this estoppel by record 
' was independent of the form in which the 
‘subsequent suit was brought. : 

Estoppel by verdict is also dealt with by 
‘the learned author Mr. Hukam Ohand at 
pago 7,8,7, of bis work and he states it 
thus :— : 

“The gist of that branch 
that an actual decision on any matter direct- 
ly in issue in a suit is conclusive of that 
issue in every subsequent suit brought on 
any cause of action or for any purpose or 
object.” eee: 
' At page 8 the learned author quotes Mr. 
Black as follows :— 

“The differences between the two cases 
(i.e., estoppel by record and estoppel by 
verdict) are found chiefly in two regards, 
ndmely, as regards the identity of the 
subject-matter in the successive suits and 
as respects the scope of the estoppelas to 

. the matters detremined by it." 
'-. Now s. ll of the Civil Procedure Code, 
runs as follows :— E . 
"'No Court shall try any suit or issue in 


of the doctrine is” 
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to decide what is the meaning of the word 
"suit" in the section., The clue to this is 
furnished by the expression “in a Court com- 
petent to try such subsequent “suit or the 
suit in which issue has been subsequently 
From these words to my mind it 
appears perfectly clear that the word "guit" 
refers to the trial of the suit in the Court of 


‘first instance, Itis d general principle of 
“the construction of Statues that unless there 


is: something distinctly to the contrary, 


"words in the same Statute and a fortiori in 


the same section must be Meld to mean ona 


‘and the same thing and I would, therefore, 
‘hold that the word "suit" ins. ll wherever 


it occurs always means "guit in the Oqurt 


- of first instance." . 


The next question for decision is when is 
the suit said to be decided. Here again 
the clue to the decision is furnished by the 
expression “and has been heard and finally 
decided by such Court." The words "such 


- Court” refer back to the words Court com- 


petent to try such subsequent suit", and, 


_ therefore, refer, in my opinion, to the Court 


of first instance. The words "former suit" 
shall denote a suit which has been’ decided 
prior to the suit in question in Explanation, 


` I refer, therefore, to a decision of the suit 


“which the matter directly and substantially ` 


' in issue has been directly and . substantial- 


ly in issue in a former suit, between the . 


.game parties or between parties under whom 
they or any of them claim, litigating under 
the same title, in a Court competent to try 
such subsequent suit or the suit in which 
such issue has been subsequently raised and 
. has been heard and finally decided by such 
. Oourt." : WAH 
| Explanation Lof thesection is'a3follows: — 
“The expression ‘former suit’ shall denote 
a suit which has been decided prior to the 
suit in question whether or not it was insti- 
tuted prior thereto.” 
' "The first question is whether s,-11 in terms 
applies to the facts of this particular case. 
In order to determine that, it is a necessary 


(68) 10. 144; 
559, 3 Suth P. O.J, 213. 


25 W. R. 1; 2 L 4.283; 3 Sar. P. O.J,- 


in the Court of first instance. In this parti- 
cular case ifit.be taken for granted that 
the suits were disposed of by one judgment, 
as stated by the trial Court and as assum- 
ed in the question- referred to the Full 


- Bench, there was no former suit within the 


meaning of Explanation I, because neither 
of the two suits could be said to have been 
decided prior to the other suit. 

T should like to point out, however, that 
on the facts given above itis a question of 


-gome difficulty as to whether the Court 


meant to deliver two identical judgments in 
the two suits or whether the Court intended 
to dispose of the suits by sone judgment as 
stated by him ia words. It must be borne © 
in mind that, apart from certaih formal and 
technical issues there were two main issues 
on the merits in the two suits. The first 
issue was “whether Musammat Bhulli was 
the lawful widow ofDawaSingh”. Theonusof: 
this issue was not the same in the kwo cases 
because Issue No. 1 in the Lachhmi's case 
which was framed ‘tis the defendant Musam- 
mat Bhulli still the wife cf Ram Singh" was 
really equivalent to the issue "is defendant 
Musammat Bhulli not the widow of Dewa 
Singh.” The second issue on the merits was 
whether Musammat Lachhmi wasa preferen- 
Ve: hams 


Lo 
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tial heir to DewaSingh’s land in the presence 

. of his widow Musammat Bhulli. The onus 
-of this issue wag.the same in both suits. 
' :The-learned Judge in his order placed on 
the record in Musammat Bhulli's càse held 
both negatively that Musammat Lachhmi 
‘had failed to prove that Musammat Bhulli 
was not the widow of Dewa Singa and held 
affirmatively that Musammat Bhulli was the 
-widow of Dewa Singh. The reliefs sought 
by both the plaintiffs were also stated in 

- that order. As already pointed out, the 
opening line of «the judgment was that the 
two suits were to be disposed of by one 
judgment. On the other hand, it seems to 
me extremely difficult to hold that two 
suits can be disposed of by one j udgment, 
though it is easy to hold that they are dis- 
posed of by two identical judgments. .How- 
ever, no copy of the order in Musammat 


.Bhulli's case was placed on the record in. 


Musammat Lachhmi's case which only con- 
tained the few words already given. If 
those few words were to be treated as a 
judgment, then the decision ofthe present 
appeal would be that Musammat ‘Lachhmi 
had appealed from the decree in her own 
suit and -had attached the judgment in 
Musammat Bhulli's suit but not the judg- 
ment in herown.suit. Theappeal would, 
therefore, not be properly constituted., No 
such objection seems to 
by Counsel before the Division Bench, nor 
was .any such objection raised before the 
Full Bench. It must be taken, ‘therefore, 
for purposes of this case that the suits were 
disposed of by asingle judgment and not 
"by two fdentical judgments or by two, sepa- 
- rate judgments, one of which incorporated 
and embodied the other in itself. It follows 
from this that s. 11, doesnot in terms apply 
to the facts of this case. i 
. It has, however; béen held by their Lord- 
ships of the Privy Council in recent cases 
that s.ll is not exhaustive of the law of 
rès: judicata, and it, therefore, becomes 
"necessary to Consider whether in a case like 
this the appeal is barred by reason of any 
princjple of the law of res fydicata as apart 
altogether frem the terms of s. 11. It seems 
to me that itis extremely difficult to hold 
on general pringiples that there can. be 
"any estoppel by verdict when the verdict 
on which reliance is placed “as constituting 
the bar is itself contained. in the judgment 
. which is the'subjeet of appeal. In order to 
decide the question of estoppel by verdict 


: it ig not sufficient to look ‘merely at the- 


HP 
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' which of them was the 
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formal expression of adjudication: in a 
former suit. Itis essential to see whether 


the matter in issue in the subsequent suit 


<was.put in issue in the former suit, and was 
heard,and finally! decided. In order to 
determine whether the matter in issue was 
heard, and finally decided it is alwaya 
necessary to refer to the pleadings and the 
judgment in the former suit, to the plead- 
ings in order to determine what was the 
matter in issue, and to the judgment to . 
determine whether. it was heard and decid- 
ed. It is, therefore, necessary as it seems to 


. me that there must be a judgment other 


than the judgment in appeal on which . 
reliance must be placed in order to consti- 
-tute the bar and if for some reason or an- 


. other there isnosuchjudgment then estop- : 


-pel by verdict cannot possibly be held to arise. ` 

Next, I proceed to consider the questibn 
whether in this case there is an estoppel 
by record, because of the fact that two Bepa- 
rate decrees were drawn up in the [wo suits, 
Bearing in mind the definition given of 
cause of action.in the ruling of their Lord- 
ships of the Privy Council already cited 


,8bove it' seems to me that in substance the 
plaint of Musammat Bhulli asserted that 
she was the heir of Dewa Singh in pre- 
.ference to Musammat Lachhmi and ‘asked 


for a declaration to that effect. Similarly, 
in substance the suit of Musammat Lachhmi 
asserted that she was the-preferential. heir 
of Dewa Singh as against Musammat Bhulli 
and asked for a declaration to that effect. 
A declaration was given in Musammat 
Bhulli's suit to the effect that she was the 
-heir of Dewa Singh in preference to Musam- 
mat Lachhmi. It is clear that if the above 


-is the correct way of looking at the two 


‘Suits then there is an estoppel by record 
against Musammat Lachhmi, because, of the 
existence of the decree, I have been much 
pressed by the argument that it is really a 
matter of accident that the suit was brou ght 
ina declaratory form as it actually was. 
If Musammat Lachhmi had been in poeses- 
sion of. certain property and Musammat 
Bhulli had -been in possession of other 
property the suits `of both parties would 
have been suits for possession of that: 
property of which they themselves were not 
in possession. No doübt even jn *&uch 
a case an issue would have arisen as to . 
preferential heir, 
_and the decision on the issue might have 
constituted in certain circumstances an 
estoppel.by verdict, but would' not neceg- 
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-sarily have constituted. an estoppel by re- 
cord. In this particular case ior instance 
both thesuits, have been dismissed. -Musam- 
mat Lachhmi's on the ground that. Musam- 
mat Bhulli was a preferential. heir and 
Musammat Bhulli's on .the ground. that 
Musammat Lachhmi was entitled 'to retain 
the property.in lieu of maintenance, But, 
‘the decrees in the two suits would. simply ` 
have been for the dismissal of the suits and 
in order to see whether any bar was created 
by way of estoppel it- would have been 
necessary to look at the judgment. as dis- 
tinguished from the decree. It.might be. 
.urged that in effect the two suits. really 


the parties was disputed, and that it was 
only the accident of mutation which con- 
stituted them co-sharers in a joint khata 
which led to the suits being in the form’ 
that they were. It seems .to me, . however, 
on a closer examination of the argumert 
that the form of the suit did y ) 
the real ‘matter of contention between the 
parties which was their claim to the inherit- 
ance of Dewa Singh. It follows that 
Musammat Bhulli obtained a decree declar- 
ing that she was the heir and this decree 
. Settled the status of the parties inter 8e, 
and as the decree in that suit has not been 
appealed against.it, is now outstanding 
against Musammat Lachhmi and constitutes 
a bar by record against her, In this appeal, 
therefore, where she aeks for a declaration 
that she is the exclusive ownerof the eguare 
on the ground that she is a preferential 
heir to Musammat.Bhulli if she succeeded 
there would be two conflieting decisions on 
the same point. Iam, therefore, of opinion 
that this appeal cannot proceed. 
. In view of the numerous. conflicting deci- 
sions of our own and, other High Courts, I 
think it is necessary to briefly examine the 
rulinge of our own Courtand certain rulin gs 
of the other High Oourts in order to make 
the basis of the above decision more clear 
and in order to prevent confusion in sub- 
sequent suits; It may be a moot point whe- 
ther res judicata.is a matter of procedure’ 
or of substantive. law, but. in cases of -this 
kind the questign really is a matter of pro- 
cedure and Court-fees and it is essential 
that litigants should know exactly what 
the posfion is lest 
be deféated cn -téchnical grounds, or the 
” substantive rights of appeal be adversely- 
affected. I, therefore, pass on to.a considera- 


tion; firstly, of the.rulings'of eur own . 


. 
. 
t 
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. No corresponding order 


. judgment and decree in both the 
.Idraw attention to this fact because in Bhan 
Singh v. Gokal Chand 
.the head-note of the case* is. wrong in stat-. 


: suits), then it seems:to 
.impliedly the trial Court bad consolidated 
.the two suits after impleading the second 


“was so, then there could be no ô 


the justice of the matter ^ 
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High Court, and the Chief Court, Pe fp 
In Jogul Kishore v. Chammo (2) there - 


were two suits for pre-emption, filed by two 


rival pre-emptors against the seme defend- 
aut. The plaintiff in one case was made a 
party in the suit of the-.other pre-emptor. 
was passed in the 
suit in which the first, pre-emptor was him- 
self plaintiff. The two cases were tried 
together and ultimately the second pre- 
emptor was:held by the trial Court to have 
the superior right and a decree was’ passed 
in favour of the second pre-emptor giving 
him the right to preempt within a certain 


.time ‘and on his failure to do so the first 
related to the property to which the title of . 


pre-emptor was-also given a right to pre- 
empt. There was one judgment and decree 
in both the suits, see page 261 of the report- 
ed ruling. The second pre-emptor appealed 


: in his own case and the question was whe- 


ther the decision in the other case barred 


.the appeal Assuming that the facts are 
really express `. 


correctly stated and that there was only one 
cases (and 


(3) it is stated. that 


ing that the same decree was given in both 
me quite clear that 


pre-emptor.in the suit of the first pre- 
emptor and as held by the Full Bench it was 
only a clerical omission on account.of which 
the first preemptor was not-impleaded in 
the suit’ of the second pre-emptor, -If this 


uestion 
of bar of an appeal because when ihe suits 


were consolidated there was but ong judg- 


ment and one decree and, therefore, the 
decision was correct, though Lam unable 
with all deference to accept the reasoning 
of the decision which proceeds on the 
ground that the word ‘former’ in 8. 11 of 
the Civil Procedure Code- must -be décidéd 
with reference to priority of institution and 
not to priority of decision. The con troversy ` 
that.once existed on this point hag'/been 
set at rest by the Legislature.by Explana- 
tion I but the fact that tLe fords are put 
into an Explanation shows also tht ithe 
Legislature considered ‘that they had‘g Ways 
existed impliedly in “the section as. it:stood 
originally. : rd Peg 

The weight of authority -was2algoc the . 
other way even prior to the améndment of 


ihe Code in 1908. If it. be held that in -` 
[*Head-note of 85 P. R, TO05— Hd] ——— 





“right in 

-ment an | 
." gubstantive right of appeal, from being 

'negatived on a purely technical ground. 


| facte were as follows: 
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ul Kishore v. Chammo (2) there were. 
vt identical decrees’ and two identica! 
judgmentsethen itsesms to me that the 
appeal was barred on the grounds both of 
estoppel by verdict and estoppel by record. 
If it be considered that there was one judg- 
ment and two decrees then if seems to ma 


: the appeal was barred by eetoppel by record 
: eee not by estoppel by verdict. It must 


- be remembered that the Oourt 
are lean in all cases of doubt in favour 
of the right to proceed andif it was doubt- 
ful whether the Court meant to pass one 
judgment and.one decree or two judgments 
apd two decrees then the Full Bench’ was 
holding that there was one judg- 
d one decree in order to prevent the 


Suraj Kaur (19) the 
The plaintiff prone 

it to contest a large number of aliena- 
hoe "made by her mother and step-mother, 


In Dalipa v. 


à Tho original suit was by order of the 


.decrees were passed in each suit. 


‘Court made three suits. All these suits 
Ex decided’ by the DHUH acre by 
j nt. It seems at separate 

one judgme Ths 
‘al Court held in favour of the compe- 
pd ofthe plaintiff to sue. One of the 
appeals was taken to the Divisional Court 
on account of the valuation of the suit, 
The other appeals went to the Ohief Court. 


‘ ivisional Judge decided in favour 
ab Sie Senen of the plaintiff and no 


was taken from that decision. It 
appeal shed in the Ohief Court that by 
reason of. the judgment.of the Divisional 
Judge the appeal in the Ohief Oourt was 
ves judicata qua ths persons who were parties 
pafore the Divisional Judge. The Ohief 
Gourt held correctly, if I may s> with all 
respect, that s, l|! did not apply to the 
fasts of the case.: It also held that the deci- 
sioa ofth» trial “Court could not ba res 
judicata because all the suits had been 


- decided simultaneously by that Court and 


. strictly int 
^ Tk is with some 


i ald that the decision of the 
ncaa Jago was not rès judicata be- 
cause he was not competent to decide 
the appeals pandigg before the Chief Court. 
Tt laid stress, on the point that legal 
provisions ine bar ot any suit must be 
erpreted in favour of thesuit, 
, diffilencs Ws iuo 

Lventure to think that the learn- 
ea oe were wrong in holding that the 
decision of the Divisional Judge was not 
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res judicata because he was not competent 
to decide the appeals pending before the 
Chief Court. If the principle of res 
judicata could be arrived at simply by 
subststuting the word “appeai” for the 
word “suit” throughout s. 11, then no 
doubt the reasoning of the learned Judges 


-in Dalipa v. Suraj Kaur (19) would be 


correct. But with great deference, I am 
unable to accede to this view. It seems . 
to me that the principle of res judicata 
ia India applies whenever the -original 


.Oourt is competent to decide the subsequ- 


ent suit. The question whether the deci- 
sion was arrivedat in appeal or otherwise 
does not really arise. To illustrate, if A- 
brought & suit against B which was dis- 
missed by the trial Court but was decreed : 
by the Appellate Court and subsequently . 
B broughtasuit against A in which ‘the 
same issue was involved, it could not be 
said that the judgment in favourof A in 
the first suit did not operate as res judi- 
cata, Therefore, itseems to me that once 
the Divisional Judge had come to a deci- 
sion on the common issue in the case and 


“there was no appeal taken from that decision 


the matter became res judicata in all Courts. 
I would,therefore, hold tuat Dalipa v. Suraj 
Kaur (19) was wrongly decided on this point. 

In Bhan Singh v. Gokal Chand (3) the 
plaintiff sued for recovery of Rs, 825 
principal and Rs. 41280 interest on a 
bahi entry. The first Court decreed Rs, 325 
and interest at two per cent. per mensem 
making the tota! of Rs, 443-8-0. Both parties 
appealed and the lower Appellate Court 
wrote a judgment in the defendant'sappeal 
covering both appeals and accepted the 
plaintiff's appealallowing Rs.595and Ra. 264 
‘as interest towl Rs. 1,089 and dismissed 
the defendant's appeal: Separate decrees 
were given in the two appeals and a short 
judgment was also written ia the plaintiff's 
appeal referring to the other judgment. 
The defendants preferred a second appeal 
to the High Oourt attaching copies of both 
the judgments aud of the decree in the 
plaiutitt's appeal but not of the decree passed 
in his own appeal The High Court held 
that the decision que the sum of 
Rs. 448 3-0 was barred as res judicata. It 
seems to me that in a case like thia where 


“there is only one suit and substantially the 


Appellate Court disposed of both appeals by 
one judgment it should always bs presum- 
ed in the absence of any direct. indication: 
to the ¢ontrary thatthe Appellate Court 
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consolidated the two appeals by virtue of. 
its inherent.power to doso. The plaintiff 
had succeeded in his appeal. The defend- 
ants’ appeal had been dismissed. Strictly 


speaking, the main judgment shofld have. 


been in plaintiffs appeal and the judg- 
ment in defendants’ appeal should only 
have been for the purpose of dismissing 
his appeal qua. the sum decreed against 
him by the trial Court. The reverse pro- 
cedure was followed and it seems to me this 
should have been taken as an indication 
of the Appellate Court, having consolidat- 
ed two appeals. The decree in plaintifi's 
appeal included the sum of Rs: 448-&-0 
which was the subject-matter of defend- 
ants' appeal. ` The learned Judge seems to 
have held that there was an. estoppel by 
‘verdict (see page 87 of the decision). I 
would point out in this connexion that if 
the decision of the learned Judge were cor- 
rect onthe point, then the question. as to. 
whether interest should or should not be 
-allowed to the plaintiff and' its rate was 
also res judicata on the same ground. Yet 
in his decision the learned Judge proceed- 
ed to consider the question as to whether 
oral evidence was admissible to prove the 
agreement to pay interest and held that 
the agreement wasa question of fact and, 
therefore, could not be considered in second 
appeal. Iam, therefore, of opinion that 
Bhan Singh v. Gokal Chand (8) was not 
rightly decided and the principle of the 
presumption in favour of the right to pro- 
ceed was not given sufficient weight on the 
facts of that particular case. 

` In Muhammad Din v. Zeb-un-nissa (4) the 
plaintiff sued ZN widow of AD and 
GN. and RB . vendees from her, for 
possession of their share in two houses by 
partition. The trial Court decided in 
favour of the plaintiffs and gave them & 
decree subject tothe payment of Rs. 316 
to ZN. Two appeals were filed before 
the District Judge, one appeal by GN 
and RB vendees, in which plaintiffs and 
ZN were maderespondents and the second 
by ZN in which the plaintiffs were the 
sole respondents. The District Judge dis- 
posed of both appeals by a judgment in 
ZN's appeal and wróte a short judgment 
in 4he, other appeal referring to this judg- 
ment.. Two separate decrees were .drawn 
up in each appeal The District Judge 
„accepted the appeals end dismissed the 
‘plaintifis’, suit. "he plaintiffs then pre- 
‘sented a,.s£econd appeal to the High Court 


"P 


fàcHHHur 9; BÉULLÍ, 


-plaintiff's suit. 


875 


from the judgment and. decree in ZN's 
appeal only impleading, however, GN 
and RB the vendees. “No copy of the 


_decree orjudgment in the appeal of GN 


and RB the vendees, wasfiled with this 
appeal. The High Court held that the appeal 
could nat proceed against GN and RB 
the vendees, because. the decree in which 
GN and RB were parties had not been 
filed in- the High Court. There was, there- 
fore, according to the decision of the High 
Court no proper. appeel before them. 
This was, therefore, not really a case 
of res judicata though the learned Judges 
went on to say that if the present 
appeal were heard and the decree in favour 
of ZN set aside, there would still be 
subsisting the decree in favour of GN and 
RB. which would operateas res judicata, 
It isnot very clear whatthe meaning of 
thelearned Judges was but if they meant 


-that the :appeal against ZN would be in- 


fructuous the decision seems correct, but 
it is unnecessary to gofurther. . 
"In Ghaniya Lal v. Roshan Lal (8) the 
plaintiff brought a suit on the basis of 
certain: accounts, The defendant claimed 
that nothing was due to thé plaintiff on 
the accounts of the plaintiff except a 
small item and that certain sums were due 
from the plaintiff to the defendant-on other 
items not included in the account of the 
plaintiff and as a result a sum of Rs. 34.9.0 
was due to the defendant from the plaint- 
iff. The trial Court dismissed the plaint- 
iffs suit and gave a decree for Rs. 34-9.0 
in favour of the defencant. Tiere must 
have been originally cnly one judgment 
and one decree, though. the fact is not 
clearly stated in the report. Tke plaintiff 
appealed against the decision dismissing 
the suit. He lateron also filed:-a second 
appeal against the decision in favour of 
the defendant. The High Court pointed . 


.out that the plaintiff could have appealed 


to the District Judge in one appeal against 
both the decisions. The District .Judge 
held thai the appeal of the plaintiff: qua 
Rs. 349 0 was time pes In -the.othere : 
appeal he held that the decision of. the 
trial Court - was right in- dismissing’ the 

f Two appeals were. then 
taken in the High Court.. The‘ appeal as 
regards Rs 34-90 was again held-to be 
time-barred in the High Court. The High 
Court then held that: the appeal 


irt I qua the 
plaintiff's suit could not proceed on the 


-ground oi res judicata bẹcause the correct- 


| 


"816 
ness of the defendaut's account could not 
"be challanged by the plaintiff in that 
appeal by wirtue of the decision in the 
other appeal. It is difficult for. me to 
‘follow the decision. The District Judge 
"had held that the appeal qua Rs. 34-90 
' was time-barred, He, therefore, gave no 
decision. on the meritg and the judgment 
and the decree of the trial Court stood, 
-The appeal from- the decision of the Dis- 


trict Judge to the High- Court, was again 


held to be time-barred and, therefore, 
the High Court gave no decision on the 
merits, On the merits, therefore; only 
the decree and judgment of the trial Court 
"gtoód. The High Court itself: pointed out 
' that the plaintiff could have lodged. one 
appeal against the.entire decieion of the 
trial Court. If, therefore, the plaintiff 
chose to drop any appeal qua a portion of 
the judgment of the trial Court, I fail to 
see how the decision qua the other portion. 
could be ves judicata in the case. . Further, 
asthe items involved in the plaintiff's suit 
were different from the items involved in 
defendant's suit, I am again unable to see 
how the decisionin theone could be ‘res 
judicata in the other. I'am, therefore, of 
opinion that Gen ah hes Lal (6) 
as wrongly decided. a d 
E “In Burt v. Asghari Begam (48) the 
plaintiff sued for Rs. 5,000 as fixed. dower 
and obtained a decree for Rs: 3,000 in 
the trial Court. Both parties appealed to 
the District Judge, who. dismissed: both 
the appeals. The defendant then .présent- 
ed.a sefond appeal in the High @ourt, 
unaccompanied by a copy ofthe: decree 
dismissing the cross appeal of the plaintiff. 
The High ‘Court held that there was no 
bar by operation of the law of-es judicata 
against the appeal. The facts are not 
clearly stated ig the report, but:if::it be 
taken that the defendant's appealzhad been 
dismissed qua Rs. 3,000 and the plàintiff's 
appeal had been dismissed qua’Rs 2,000 
which was not decreed to her by the trial 
Oourt,, then the decision is perfectly 
- «correct. Kishori Lal v. Tilak” Ram, (49). is 
a -singla Bench decision. The facts are 
“similar to those of Bhuri v. Asghari Begam 
(48).and the case was rightly decided, if 
I may say so. with all respect. In Muham- 


mad Jan v. Duli Chand (5) the facts are. 


not clearly stated in the. judgment. It 
„appears that there were two suits, one for 


pre emption by Muhammad Jan, iw- which 
the defendants Duli Chand and Munshi Lal 


we " 
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‘from .one 


‘and’ Dali Chand claimed title. 
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preemption with Muhammad Jan becauee 


‘they had purchased & portion ofa katra 
Ohet Ram. Muhammad Jan: 


based bis right to pre-emption-on the fact 
that he wasthe owner of the whole.of the 
katra. Dali Chand and Munshi Lal also 
brought &suit for partition of the katra 
on the basis of the sale by: Chet Ram 
against Muhammad Jan. .The right of 
Ohet Ram to sell any portion of the katra 
was disputed by Muhammad Jan. Itis 
stated in the judgment that both suits 
were tried together on the ground that 


their decision depended onthe question 


whether Chet Ram had asaleable interest . 


in thekatra and the suit for, pre-emption 


was accordingly delayed for this reason, 
The trial. Court dismissed the suit of 


- Munshi Lal and Duli Chand holding that 


Chet Ram had no title in the katra and 
granted Muhammad Janadecree for pre- 
emption. Itis not clear ifthere were two 
judgments and two decrees or one judg- 
ment and two decrees in this case. If there 
were two judgments and two decrees, then 
in a case like this there would, in my 
opinion, be an. estoppel by verdict against 


Duli Chand and Munshi Lal. who, it appears, 
appealed only 


against the dismissal of 
their own suit, but not against the pre- 


emption decree obtained by Muhammad 


Jan. lf, however, there was only one 
judgment but two decrees, thén it seems 
to me that there could be no estoppel by 
verdict and. equally there could be no 
estoppel by record, because the mere fact 
that a decree for : pre-emption stood qua 
certain property in the name of Muhammad 


-Jan against Munshi Lal and Duli Chand 


could -not be estoppel by record as regards 
different property to which Munshi Lal 
This ruling 
may be conveniently considered with 
Zaharia v. Debi(l) on which it is based, 
The facts were that two suits were filed 
by two rival pre-emptors for possession of 
a house: which had been sold. The ‘suit 
ofthe first pre emptor was dismissed and 
the second pre emptor'a ‘suit -was decreed. 
Both were impleaded in each other's euit 


which were deciled'on the same day. The 
‘first pre emptor appealed to the District 


Judge against the decision of his suit 
but did not appeal from the decree -in 
the. second  preemptor's suit. The Dis; 
trict Judge. held that the decree in favour 
of the second pre-emptor operated by way 


Ne 
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of res judicata and the. appeal was, there- 
fore, barred. ` This contention was upheld 
in the High Court,. - ; x 


Now, if it were held in any case that ` 


there were two judgments and two decrees, 


then it seems to me that there would be 


_ both estoppel by record and estoppel by 
verdict in a case like this, If, on the 
other hand; there was only one judgment, 


asis clearly stated in Zaharia v. Debi (1) 


then on the reasoning already given there 
would be no estoppel by verdict, but there 
would be estoppel -by record. The only 
: way in which the estoppel by record could 
be avoided would be to hold that the suits 
were conslidated, tho issues on the -merits 


in them being identical, viz., whether the: 
first and the second: pre-emptor had a right: 


to pre-empt against the vendee and, second- 
ly which of them had the preferential right, 
The question is "whether therecan be a 
presumption that the Court 
consolidate the suits when there is no ex- 
press order .of consolidation. It seems 
clear to me, firstly that the Oourt has power 


_toconsolidate suits though there is no ex- 


press provision in the Code on the point. See 


in this connexion Nand Kishore Singh v. Ram 
Golam-Sahu (28) and Hukum Chand Boid:v; : 


Kamalanand Singh .(27)- but the question 
still remains whether:such an order can be 
. presumed when there is no express order 
to consolidate, .I may say at once that the 


facts in Suleman v. Partab (38) are not. 


sufficiently given for me to hold that any 
such presumption could have arisen in 


that case. I assume, however, for the pur- 


poses of argument that if the. issues were as 
I havestated them it . would follow-that the 


impleading of the two pre emptors in each: 


other's suit might imply an orderof con- 
solidation, and if there was .only one judg- 
ment disposing of the two suits I would 
be prepared to hold that a presumption 
that the Court intended: to consolidate the 
suits should be raised. It must be borne 
in mind'that the result ofthe impleading 
of the two pre-emptors in each other's suits 
is ordinarily to make the two suits almost 


In Zaharia.v, Debi 
Ohafniet remarks as follows; — 
. "Th&ease must be treated, in my opinion, 
°” ag. iftwo separate judgments had been 
prepared. There were, of 
separate decrees, The Code of Civil Proce- 
durerequires a separate judgment and 
decree for- each suit or appeal and two 


Yet eee = 
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- Procedure is not exhaustive 


intended to: 


-an order of consolidation, 


right to proceed, 


(1)- Mr. Justice: 
:did apply. The facts 


course, two- their dowers from 
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‘or more decrees cannot «be challenged by 


one appeal. In the absence offa provision 
enabling the Court to consolidate suits <- 
and appeals and pass one judgment and one 
decree instead of as many judgments and 
decrees as there are guits or appeals, 
I see no escape from the conclusion 
that in.a case like tbé one before vs...the 
appellant must file two appeals it he wishes 
to avoid. the bar of res judicata.” ' 

With all réspect to the learned Judge 
who delivered that judgment it seems to 
‘me now clear that the’ Code of Civil 
and, therefore, 
the absence of a provision enabling ‘the 
Court to. consolidate does not mean. that 
the Court -has no power to consolidate’ 
suits and appeals. I have already referred 
to two judgmentsin this connexion but I 


"might also refer to Kashi Prosad Singh v. 


Secretary of State (30) where appeals 
different suits were 
Court’ actually 


in 


consclidated. It would 


. follow, therefore, that if the learned Jud e 


in Zaharia v. Debi (1) had considered that . 
the absence ofthe provision in the Code 
of: Civil Procedure did not debar the 
Court from consolidating ‘the. suits he - 
might have been willing to presume in the 
case before him thatthere had been such’ 
l ] The facis of 
Zaharia v..Debi (1) are not suffieier tly clear 
for me- to'eay that the presumption should 
have been drawn. My conclusion, therefore, 
is that in cases of this kind the Court 
should draw the presumption, if . the 
subject-matter ofthe two suits ig identicel 
and the question, raised in them are also 
in substance,. identical, because cf the 
principle that Ihave ‘already stated, rie 
that the Court should lean in favour ofihe 


I confess; however, “that itis, with 


confess, : some 
-hesitation that I hold that ‘an ‘order of 


consolidation should be impliedly pre- 
sumed where none has actually been’ 
passed. ` . - e" Lie: .. SN 


Mariamnissa Bibi v. J oyna (8) isa ‘case 
in which two of the Judges considéred ibat 
the ruleof res judicata did not apply 
and one Judge considered that the rule 
wére that M and 
co widows brought 
for the -récovery of 

the estate of their 
A question was raised 


J, two Muhammadan 
two separate suits 


deceased husband. 


: inthesé suits whether two houses belonged 
-fothe eatate ofthe husband. They were: 


by the order ofthe . 
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claimed as her sgparate property by M. 
The suits were tried together by consent 
of parties and disposed of in ome judg- 
ment. Ib was found by the trial Court 

- that the two houses belonged to M a8 
her separate property. Two separate dec- 
ree8 were drawn up in one of which 
it was stated that M's claim to dower 
‘would be recovered by her from the estate 
of her husband, éxcluding the two houses 
in question. In the other it was stated that 
J's claim was decreed to recover her dower 
from the estate of her husband excluding the 
two,houses. J appealed only from the decree 
in her own suit mainly on the ground that 
the finding that the two houses were M's 
separate property was erroneous, She pre- 
ferred no appeal against the decreein M’s 
suit. As the’ judgment was one and the 
same as stated at page 1102* of the report 
there could be no estoppel by verdict; 
nor on the facts of that case could there 
be any estoppel by record as J was not 
concerned with the question whether M 
should recover her rights fromthe property 


of her husband excluding the two houses.- 


The case was’ to somé extent peculiar in 
its facts but Lam of opinion for the reasons 
given- above that the case was rightly 


decided, 
It becomes necessary, however, to 


further examine a view that was put for-. 


ward by Mr. Justice Harrington .in that 
ease. Thelearned Judge held that there 
being on]y one judgment there could be 
no res judicata, and- that it would be a 
legal fiction if the one judgment was 
regarded as two judgments. He further 
:. held that if by fiction it was regarded as 
' two judgments then the first judgment 
.would be tbejudgment on the merits and 


the second judgment would only be that. 


by virtue ofthe first judgment the point 
was res judicata and, therefore, that the 
judgment would be no bar to the hearing 
of the appeal. i 
“In Chengalavala Gurraju N. Madapathy 
` e Venkateswara "Row (36) it was held ir a 
case where the Court had actually pro- 
éeeded to so decide the second suit that 
the second judgment and decree did not 
operate as res“ judicata because a judg- 
ient, Which was liable to appeal -or 
was actually under appeal, could not 
operate as res judicata during the interval 
preceding: the appeal or the interval pre- 
ceding the decision of the appeal, and 
"age of 88 Qo-[Ed.] . 
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that, therefore, the second judgment being 
not on the merits but ona mistaken view 
of the law could not bar the hearing of the, 
question raised in the appeal against the 
decree in the first suit. i 

It would follow, therefore, if the reason- 
ing of the learned Judges ofthe Madras 
High Court is correct, that a Court would 
be wrong in deciding &second suit on the 
ground that the judgment in the first suit 
acted as res judicata before the period for 
&ppeal had expired This being 80, where' 
the Court had not so decided, ib could not 
be presumed that the Court had erred in 
law and decided that the second suit was 
res judicata by reason of the judgment in 


the first suit where the Court had not ` 


actually done so. I would prefer to hold 
that in a case such as reported’ in Chengala- 
-vala Gurraju v. Madapathy Venkateswara 
Row (36) the judgment and decree did not, 
constitute res judicata, not so much “because 
the decision is wrong inlaw but because 
by reason of a supervenient fact, namaly, 
the fact that the judgment was no longer 
a judgmentin the sense that the matters 
decided in it were no longer res judicata 
but.had become res sub judice, the basis of 
the judgment and the decree in the 
second suit were gone, and, therefore, they. 


.eould not aet as a bar to an appeal against | 


the decree in the first suit. lt is uns 
necessary, however, to purgue this matter 
further, I must not be taken to express any 
dissent from the reasoning and decision in 
Chengalavala Gurraju v. Madapathy Ven- 
. kateswara, Row (36). 

The second question referred to the Full 
Banch ean beshortly disposed of. If the 
appeal can proceed so can the eross ob- 
.jections and if the appeal cannot proceed 
neither can the cros3-objections. The fact 
that the respondent has put in cross- 
objections cannot make any difference to 
the answer to the first question. Since 
Writing the above judgment I have had 
the advantage of reading the judgment 
proposed to be delivered by Mr. Justics 
Tek Chand, with which Mr. Justice. 
Campbell and Mr. Justice" Addison have 
concurred. I regret that 1 am unable 
to agree with that decision and ite seems 
to me necessary to explain my position 
with reference to the points of. differ- 
ence. - . 

There aye two points of difference,- one 
which goes to the root of the matter and 
is a substantial point of diferente and the 
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other which may be eaid to be accidental 
to this case. Mr. Justice’ Tek Ohand holds 
that the estoppel could not be created by 
a decree; it could only be created by a 
judgment. A decree sheet according to 
him is not such arecord in the technical 
sense of. the term as would create an 


estoppel. He refers to Spencer Bower's’ 


doctrine of res judicata at page 5, para 10, 
So fares I have been able to understand 
the learned author it seems to me that he 
is there dealing with the question of the 
mode of proofof res judicata and point- 
ing out that the absence of a record will 
not prove the absence of an- estoppel. He 
does not hold the contrary proposition 
that the presence of the record “in the 
form of a decree" is not conclusive proof 
of the estoppel. Now a decree is defined 
inthe Civil Procedure Code, as a formal 
expression of an adjudication which, so 
far as régards the Court expressing it, 
conclusivély determines the rights of the 
parties with regard to all or any of the 
matter incontroversy in the suit. I fail to 
see the difference between. a "decision" and 
“an adjudication” for the purposes of res 
judicata and hence with much diffidence 
I venture to differ from the opinion: of the 
learned Judges, 

The second pointon which there is a 
difference of opinion is really an accident 
as I shall presently explain. The point is 
why the principle of presumed consoli- 
dation which I am prepared to- apply in 
certain cases as stated in my judgment is 
not applied by me in the circumstances of 
this case. The reason for that is found in 
jssues framed in this case. 
Musammat Bhulli’s case has no counter- 
part in Musammat Lachhmi's case. Issue 
No.2 in:Musammat Lachhmi's case has no 
counter-part in Musammat Bhulli’s case. 


AsI have stated previously, Iam reluct- 


ant to presume an order of consolidation 
where none has actually been passed, but 
in, a case like the present where.the Court, 
whether rightly or wtongly,did not en- 
visage the suits as more or less identical, 
T am unable to see how an order of con- 
solidgtion can be presumed. The point is 
not whefher the Court should have con- 
solidated the two suits but whether the 
Appellate Court locking atthe actions of 
the Court below can presume that the 
Court interided.that there should» be. an 
order ofcobsolidation. I, therefore, again 
with much’ reluctance venture to differ 
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from my learned colleagues on this point. 

` Agha Haidar, J.—An important 
question of ves judicata is raised by this 
reference. It arises in this way: One Dewa 
Singh died. Two ladies Musammat Bhulli 
and Musammat Lachhmi appeared upon the 
scene, Musammat Bhulli claimed to bs the 
widow of Dewa Singh, deceased. Musam- 


mat Lachhmi was the widow of Dewa 


Singh's predeceased- ` son ,Bishen Singh. 
Mutation of names in the revenue papers 
was effected, half of the property being 
entered in the name. of Musammat Bhalli 
and the other half in the name of Musanimut 
Lachhmi. Thereupon thetwo ladies brought 
two separate suits in which each claimed a 
declaration that she was the sole owner of 
the whole property. ‘In each case the other 
lady was the sole defendant. Musammat 
Bhulli’s suit was registered as No, 184 of 
1920, while that of Musammat Lachhmi was 
registered as. No. 398 of 1920 [n Suit No. 184 
of 1920 Musammat Bhulli alleged that she’ 
was the widow of the deceased Dewa Singh 
and, therefore, the rightful owner of the pro- 
perty in suit. Musammat Lachhmi in her 
Suit No. 398 of 1920 alleged that Musammat 
Bhulli being. the wife of one Ram Singh’ 
was only a concubine of Dewa Singh and 
that, according to custom, she (Musammat 
Lachhmi) was the righifal heir of-Dewg 
Singh, although her husbánd Bishen Singh 
had died during the lifetime of his father. ^ 


The two suits were tried together andthe . ` 


evidence produced by the parties was also 
recorded in one suit. This course was 
either suggested by Counsel for the parties 

or, at any rate, acquiesced in by them. 
on the ground of mutual convenience, The 
learned Senior Subordinaie Judge rightly 
observes that “the two suits cover EX- 
actly the same ground afd can be dig. 
posed of by one: judgment.” He. framed a 
number of issues in the two Suits; but 
we are at present concerned with iBtue 
No.2in Suit No. 181 of 1920 which is to 

this xm - (M " : 

“Did plainti usammat Bhulli)- 
Dewa Singh.about 17 years ago?” - ERE 
In Suit No.398 of 1920 issue No, 1 is: * 8 

the defendant Musammat Dbulli still the 

wife of Ram Singh?” The learned Senior 

Subordinate Judge observed "thus we find 

that the status of Musammat Bhulli asa 

widow of Dewa Singh is io question in both | 
suits.” He then preceeded to discuss the 

evidehce, and the- operative portion of hig 

judgment is es follows;— i 
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* T, therefgre, dive Musammat Bhulli ade- 
- claration that she is theownerof half square 


of Dewa Singb, as heir of Dewa Singh and' 


that the other half square shall remain with 


Musammat Lachhmi in lieu of maintenance., 


In Lachhmi’s suit I give Musammat Lachhmi 
a declaration that she is in possession and 
‘ghall remain in possession of half square of 
Dewan Singh in lieu of maintenance only.” 


The judgment governing the two cases 
' was delivered on the 7th: of October, 1921, 


but two separate decrees were drawn up and. 


placed on the records of the two suits. The 

decree in Suit No. 184 of 1920 (Musammat 

Bhulli versus Musammat Lachhmi) was as 
follows:— : 

“Itis ordered that Musammat Bhulli be 

- given a declaration that she is the owner of 

half square of Dewa Singh as heir of Dewa 


Singh and that the other half square shall . 


remain with Musammat Lachhmi in lieu of 


maintenance.” 
^. In Suit No. 398 of 1920 (Musammat 


Lachhmi versus Musammat Bhulli) the decree. 


was to thefollowing effect:— . 

. "That Musummat Lachhmi be given a 
declaration that she is in possession and 
shall remain .in possession of half square of 


Dewa Singh in lieu of maintenance, 


. only." 


Musammat Lachhmi filed an appeal in 


‘High Court (Firat Appeal No. €0 of 1922). 


against the decree in her Suit No. 398 of 


1920: Qhedid not file any appeal against, 


the decree in Musammat Bhulli's connected 
suit. Musammat Bhulli submitted to the 
decree which had.been passed in her, 


favour in her own suit, and did not file.àn. 


" &ppeal against that portion of the decree 


which was against her in Afusammat, 


Lachhmi's guit» 

In her appeal Musammat Lachhmi took 
_ twò, among other, the following grounds:— 
^, (1)^ Thatthe learned Senior Subordinate 
Judgeought to have held that the appellant 


_ js the heir of Dewa Singh, deceased, by law: 


and. custom &nd that she is entitled toa 
decree for the whole of the land, : 
> (8). That the learned Senior Subordinate 
Judge ought to have’ held that Musammat 


'. Bhulli is not’ the widow and. heir of Dewa 


Singh; deceased, and that she is, not 
entitled to any portion of the land in lieu of 
"maintenance. 

In this appeal Musammat Bhulli, howevar 
fled cross-objections under O. XLI,'r. 22; 
Civil Procodure Code. The ground of ob. 
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jection No. 1 is important and is to the ` 
following effect:— | m 

“(1> That Musammat Lachhmi js not 
entitled to maintenance.” . . ` 
“ When the appeal can.e on -for hearing 
before a Division Bench of this Court 


the respondent raised a. preliminary. ob- 


jection to the hearing of the appeal on 
the ground that, as the decree in Musammat 
Bhulli’s suit (No. 184 of 1920) had not been 
appealed against the decision of the issue 
raised’ in Musammat Lachhmi's appeal in 
this Court was barred by the rule of res 
judicata, on account of the decision in 
Musammat Bhulli's suit becoming a final 
decision in a “former suit " within the 
meaning of Explanation I of s. 11, Code of 


- Civil Procedure, while Musammat Lachhmi's 
‘suit had. not yet been finally decided and 


was-in-fact the subject. matter of the present 
appeal. i 


- .'A number of cases were cited by Counsel 


for the- parties in the appeal, and, having 
regard to the conflict of authorities, it was 
considered- desirable .to refer the matter to 
a Fall Bench.’ The reference is to the 
following effect:— ‘ : 

*"(1) Two widows, A and B, arejointly 
in possession of certain land. Hach sues 
the other for & declaration that she (the 
plaintiff) is the exclusive owner of that land 
and thatthe defendant has no rights in 
it of any kind. Both suits are disposed: . 


‘of by a single judgment which decides that 


A is the owner but that-B is-entitled to hold 
possession of half the land in lieu of | 
maintenance. A separate decree is drawn 
up in each suit, declaring the rights of the 
plaintiff. according to that decision. B ap- 
peals against one of those decrees only, 
namely, the decree given in the suit in 
which she was a plaintiff, Does the fact that 
no appeal has been preferred by B against 
‘the decree in the other suit of A prévent B's 
appeal from proceeding? ; 

(2) Ifthe answer to question (1) is in the 
affirmative, does the fact that A has filed 
cross-objections pressing her claim to ex- 
clusive ownership and poesession affect the 
situation ? If yes, then ia what wey?” | 

There cannot be any doubt that tha con- 
flict of judicial .pronouncement, on the 


‘subject is very great. In the Lahore High, 


Court and also in the Chief Court of the 
Punjab there have been divergent decisions, 
In Allahabad-there ere decisions both ways. 
The. same is-the case in the Caleutta High. 


` Court, Intha Madras High. Court, how- 


Ne 
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ever, there is no diversity of judicial 
opinion and the course of decisions has 
been uniform. I have not been able to 
find any case bearing on the euestion 


referred to us in the reports of the Bombay ` 
High Court. There is just one solitary . 


decision of the Patna High, Court, and also 
- one case from Rangoon, 

Before coming to the discussion of this 
vast variety of judicial opinions on the sub- 
ject, I may observe that the law relating 
to res judicata is not confined to the four 
corners ofa. ll of the Code of Civil Pro- 
eedure. Beyond the cast-iron frame of 
s, ll and its predecessor,s. 13 of the Oode 
of Civil Procedure and the ease-law which 
has aécumulated under the phraseology 
employed in these two sections, there are 
general principles of the law of res judicata 
which lie embedded in “text books of 
- standard writers and in the vast volume 
of the case-law on the subject and which 
are independent of the codified law. This 
has been recognised by the highest author- 
ity vide Ram Kirpal Shukul v. Rup Kuar 
(15), George Henry : Hook v, Administrator- 
General of Bengal (16) and Ramachandra. 
Rao v. Ramachandra Rao (17) and I need 
not cite numerous cases of the Indian 
High Oourts in support of this proposi- 
tion. I may observe at the outset that 
the situation which has arisen now that 
the litigation has reached the stage of 
appeal should be considered not strictly 


with reference to the language of s. 11, 


Code of Civil Procedure, but rather in the 
light of the more fluid and elastic principle 
of the general doctrine of res judicata. 
So far as the Punjab decisions are con- 
cerned the most important of the case is 
that reported as Jogul Kishore v. Chammo 
(2). In this case there were two rival pre- 
emption suits and there were two decrees 
passed by the trial Court. An appeal was 
filed aguinst one decree only and the other 
was allowed to bezome final. It-was held 
by the Ohief Court that if was not neces- 
sary to file two appeals and the decision in 
the cross-case which “had become final, 
was no bar to tha decision of the common 
issue in the two suits which was covered 
_ by thg appeal, The learned Judges further 


pointed out that there was no imperative: 


necessity in law fora double appeal, in 
other words: they seem to be of opinion 
that there was no express provision of law 
requiring tie. filation (filing?) of tworappeala 
in a case of this, description, The learned 


56. 
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: (41) and two earlier Punjab cases—Fakhar- 
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un nissa v. Malik Rahim Bakhsh (20) and 
Malik Rakim Baksh v. Fakhar-un-nissa (21). 
Dalipa v. Suraj Kaur (19) isanother case 
decided by the Chief Court of the Punjab, 
but it dees not throw much light upon the 
question now under consideration. In any 
case the reasoning of the learned Judges 
does not seem to be very corvincing, 
although their conclusiop is against the 
contention raised by the respondent in his 
preliminary objection. f 
7 We now come to a Single Judge case 
reported as Bhan Singh v. Gokal Chand «(3). 
A suit was filed for & money claim. This 
suit was partly decreed and partly dismiss- 
ed. Both parties appealed. The lower 
Appellate Court wrote out the main judg- 


‘ment in the defendant's appeal and while 


decreeing the plaintiff's appeal dismissed 
the defendant's appeal. In the defendant's 
appeal a short judgment was written refer- 


ring to the judgment in the connected 


appeal. The: defendant- eame`.to the High 
Court in second appeal aud filed copies of 
two judgments but only one copy of the 
decree in the plaintiff's appeal and not in 
his own appeal. It was held by the learned 
Judge that the defendant's appeal qua the 
subject-maiter of the other decree not 
appealed against was barred hy res judicata, 
He held that Jogul Kishore v. Chammo (2) 
was distinguishable and further observed 
that “in the present case the two appeals in 
the lower Appellate Court were distinct and 
related to two different subject-matters." 
“This distinction with due respect is not 
intelligible to me, The suit was originally 
for a money claim, and I fail to understand 
how, when the matter reached the lower 
Appellate Gourt in the form of two appeals, 
it could besaid that it involved two dis- 
tinct subject-matters. MN 
Muhammad Din v. Zeb-un-nissa (4) was 
cited by the respondent in support of his: 
preliminary objection. In that case Muham- 
mad Din and others brought a suit against 
Musammat Zeb-un-Nissa, Ghulam Nabi and 
Rahim Bakhsh for possession of. t/16ths 
share of certain property by partition. 
Ghulam Nabi and Rabim Bakhsh were 
transferees from defendant No. 1, Musam- 
mat Zeb-un-Niasa. The trial Court dtcreed 
the share subject to the plaintiffs’ paying a 
eum of Rs. 316 to Musammat Zeb-un-Nissa. 
Two appeals were filed (1) Appeal No. 19 
by defendent Ghulam Nabi and Rahim 
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Bakhsh, To this appeal the ‘plaintif 
Muhammad Din,,Musammat Zeb-un-Nissa 
and a lady Musammat Imam Bibi, were 
parties, respondents, and (2) Appeal No. 20 
by Musammat Zeb-un-Nissa, against the 
plaintiffs only. 
"The lower Appellate Court wrote judg- 
mentin Appeal No. 20 and only a short 
judgment in Appeal No. 19 merely refer- 
ring tothejudgment given in Appeal No. 
20; The lower Appellate Court accepted both 
the appeals and* dismissed the . plaintiffs’ 
suit in its entirety. The plaintifisfiled a 
second appeal and along with the memo- 
` randum of appeal filed copies of the judg- 
ment and decree in Appeal No. 20 only. No 
copy of the decree in Appeal No. 19 which 
was decided in favour of Ghulam Nabi and 

Rahim Bakhsh was filed and the decision 
in that appeal was allowed to become final. 
The learned Judges very properly decided 
that the second appeal filed by the plaintiffs 
against the judgment and decree in Appeal 
No. 20'was baried by res judicata in that 
-the decree in Appeal No. 19 in favour 
of the defendants Ghulam Nabi and Rahim 
Bakhsh who were not parties to the second 
appeal had become final." On these facts 
the decision is perfectly correct and it 


would have been inequitable if, under the. 


circumstances, the High Court had passed 
any decree or order which would have the 
effect of derogating from the valuable right 
which had accrued to Ghulam Nabi and 
Rahim Bakhsh by the decree passed in 
their favour in Appeal No. 18 having 
become final The reasoning adopted . by 


the learned Judges is to the effect that if 


they were to set aside the decree, there 
would still be subsisting the decree in 
favour of Ghulam Nabi and Rahim Baksh 
which would operate as res judicata and 
the plaintiffs’ sujt would still stand dis- 
missed as against them, So this case is, 
therefore, no authority against the appellant 
in the present appeal. ' 

The case reported as Ghaniya Lal v. 


Roshay Lal (6) quoted on*pehalf of the- 


respondent inesupport of the preliminary 
objeetian was decided by a Bench of two 
Jearned Judges ip a Letters Patent Appeal 
from the ‘decision of, a Single Judge. 
There out of two connected appeals before 
the learned Single Judge one was dis- 
missed on account of being time-barred, 
and it was observed that in both the con- 
nected appeals the common question was: 
whether the defendant's account books 
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were reliable or not. Now, one of the con- 
nected appeals was dismissed by the High. 
Court as barred by limitation. Obviously 
on these facts the other appeal would be 
barred by res judicata as ihe decision of 
the crucial question as regards the correct- 
ness ofthe defendant's account books in- 
volved in the two appeals had been “finally 
decided." In any event the facts of this 
case are essentially different from those of 
the present reference and the learned 
Judge, who delivered the judgment of the 
Court after citing à number of authorities, 
rightly observed that each casedependsupon 
its own peculiar facts and circumstances. 
Suleman v. Partab (38) is a Lahore case 
which was decided by a learned Single 
Judge. In this case there were- two rival 
suits for pre-emption. Both suits wese 
decided on the same date and the suit filed 
by Suleman was dismissed and that by 
Kamal was decreed. Suleman appealed 
against the decree which had beer passed - 
in Kamals suit in Kamal'sfavour. The 
lower Appellate Oourt held that Suleman's 
appeal was barred by res judicata. The 
learned Judge of the High Court affirmed 
the decree after considering a number of 
authorities, The learned Judge, while dis- 
cussing the Full Bench case Ghansham 
Singh v. Bhola Singh (9) referred only to a 
solitary sentence in the judgment that a 
party who has got a decree in his favour 
was not bound ,to appeal against that 
decree, But this sentence occurs ina long 
paragraph of the judgment and should be 
read along with the whole context. The 
case, however, is an authority in support of 
the preliminary objection. f "NE 
 Bhuri v. Asghari Begam (48) is an im- 
portant cace. In this case there was one 
suit which was partly decreed and partly 
dismissed. Both parties, being dissatisfied 
appealed to the lower Appellate Court and 
both appeals were dismissed. An -appeal 
was filed by the defendant from the decree 
in her own appeal, and a preliminary ob- 
jection was taken that the appeal was barred 
by the operation of the rule of. res judicata 
in that there was no appeal filed against 
the decree in the connected appeal. Mu- 
hammad Din v. Zeb-un- Nissa (4) and Bhan 
Singh v. Gokal Chand (3) were relied upon 
in support of the preliminary objection. 
The appellant in support of his appeal re- * 
lied upon Jogul Kishore v. Chammo (2) and 
Ghansham Singh v. Bhola Singh (9). The 
learned Judges held that the decision re- 
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ported as Jogul Kishore v. Chammo (2) 
being a Full Bench decision of the Punjab 
Ohief Court was binding upon them and 
thatthe appeal was not barred by mes judi- 
cata. There is a slight mistake in the 
judgment delivered in this case. The 
learned Judges remarked that apparently 
Jogul Kishore v. Chammo (2) was not re- 
ferred to at the time when the cases report- 
ed as Bhan Singh v. Gokal Chand (3) and 


Muhammad Din v. Zeb un-Nissa (4) were. 


argued, It is true that no authority was 
quoted in the case reported as Muhammad 
Din y. Zeb un-Nissa (4); at least none is 
mentioned in the report but in the case of 
Bhan Singh v. Gokal Chand (3) the Full 
Bench decision in Jogul Kishore v. Chammo 


` (2) was quoted but distinguished by the 


léarned Judge. Bhuri v. Asghari Begam 
(48): is thus an authority in favour of the 
appellant and against the preliminary ob- 
jection, jn that it follows the Full Bench of 
the Punjab Chief Court and treats it as 
good law, in spite of the changes introduced 
in s. 13, Civil Procedure Code, (old) which 
is now re-enacted in the shape ofs. 11, 
Oivil Procedure Code (Act V of 1908). 
There is also a decision of the Lahore 
High Court reported as Obedur Rahman 
v. Darbari Lal (69), This isa decision by 
two learned Judges of this Oourt, one of 
whom isa member of this Full Bench. In 
this case there were a number of connected 
appeals some of which had abated and che 
others came on for hearing. A preliminary. 
objeetion was taken that the abatement of 
those appeals had the effect of their dis- 
missal, with the result that the decree of 
the trial Court against waich those appeals 
had been filed had now become final and, 


‘therefore, the point in issue in the appeals 


pending in the High Court being the same 
as in the appeals which had already abated, 
the pending appeals were barred by res 
judicata. The preliminary objection was 
overruled and it was held that where there 
has been an appeal, the matter is no longer 
res judicata but res sub judice and where an 
appeal is not finally heard and decided any 
matter thereunder cannot be said to be res 
judicata, In this case no authorities were 
quated by either side. At least none are 
mentioned in the. judgment and the matter 
geems.to have been treated as on» of firat 
impression. ae 5 

, Lot us now turn to the state of case-law 
inthe Madras High Court. In that Court 


69) 98 Ind, Cas, 58i; 7 Lah; 423; . L. R. 603; - 
AS Rete T a 3; 27 PLL. R. 603; 
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the current of decisions is uniform and the 
leading caseis reported as Panchanada Velan 
v. Vaithinatha Sastrial(T). There were two 
eross-suits between alandlord and his ten- 
ant, and the questions in issue in both the 
suits were-identical. The suits were tried to- 
gəther and judgmept was given on the 
same day. The decree to bə passed in each 
suit was in effect the same. Only one ap- 
pealwas filed by the tenant against the 
decree in his own suit. Fle did not file 
an appeal against the decree in the land- 
lord's suit. Onan objection being raised 


.the lower Appellate Court held that the ap- 


peal before it was barred by res judicata, 
in that there was no appeal before the Court 
against the other decree which had become 


‘final in favour of the landlord. It was held 


by a Fall Bench that, though technically the 
tenant's appeal ought to have been in both 
suits, yet the fact that the tenantonlyappeal- 
ed in his own suit and did not prefer an ap- 
peal in the landlord's suit did not preclude 
the lower Appellate Court from deciding 
upon the merits the questions raised in the 
appeal which was before it. The subject- 
matter of the litigation in the two suits was 
the same, the evidence was the same, and 
the two suits were tried together and the 
reasons for which the tenant’s suit was dis~ 
missed were the reasons for which judgment 
was given in favour of the landlord in his 
guit. It was further held thatthe doctrine: 
of res judicata either under s.13 or ‘the 
generel principles of res judicata had no 
application to. the facts and «cireum- 
stances of the case. The doctrine was held 
inapplicable when the very object ‘of the 
appeal, in substance if not in form, was to 
getrid ofthe adjudication which was said 
to render the question which the Appellate 
Oourt was asked to decide res judicata. 
This case has been unifofmly followed in 
that Court, vide Ramasamy Chetty v. Karup- 
pan Chetty (57) and Sinnanna Kone v. Mu- 
thupalani Chetty (58). Thus the decisions of 


“the Madras High Oourt fully support the 


contention of the appellant and are against | 
the preliminary objection, © "s i 
There isa marked confjiet in the author- 
ities ofthe Oalcutta High Court on the 
subject. The earliest casa is reported as . 
Abdul Majid v. Jew Narain (11). There | 
two parallel suits were tried together with , 
the consent of the parties. The point involv. ; 
ed in thetwo suits was common, viz, whe- 
ther the plaintiff 4 in the first suit which . 
waa in appeal before the High Court was q 
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partneralong with defendant B in a cer- 
tain theka, The «trial Court held that the 
plaintiff A fas not a partner with the 
-défendant B. The other suit which was 

~- brought by B for rent against A was decid- 
ed against A and a decree was passed 
against him. A did not appeal against 
: this decree but filed an appeal against the 
decree in. the suit which he himself had 
-brought. The lower Appellate Court dis- 
missed A's appealon the ground that as he 
. did not appeal against the decree which was 
obtained against him by B in the connected 
suit and which was now final, his appeal 
wag barred by res judicata. The matter 
went up in second appeal to the High Court 
and a Bench of two learned Judges held 
that on general principles the view taken- 
by the lower Appellate Court was not correct 
and that there was no vaild reason why the 
plaintiff-appellant should be deprived of his 
right to have the opinion of the Appellate 
Court on a question which had been con- 
sidered and decided by the trial . Court 
against him and that s.13, Code of Civil Pro- 
cedure, was no bar to the lower Appellate 
Court deciding the points on the merits, 
The learned Judges had given othergrounds 
also for their decision, but this: reasoning 
appears to me sound and supports the ap- 
pellant before us. : 
: , The next important case of the Calcutta 
High Court is reported as Mariamnissa Bibi 
v, Joynab Bibi (8). The matter came up 
before Rampini and Harrington, JJ., and 
there was a difference of opinion on.the 
question of res. judicata between the two 
- learned Judges, with the result that under. 
the provisions of s. 575 of the old Civil Pro- 
cedure Code (Act XIV of 1882) the case was 
placed before third Judge Ghose, O.J.,(Offg). 
The facts of this case are briefly these:— 
“A Muhammadan died leaving him surviv- 
ing two.widows and some other heirs, 
Each of the two widows brought a suit for 
dower and asked for a declaration that, the 
dower may be declared to be a charge upon 


the estate ofher deceased hushand. One of ` 
“the widows Mysammat Mariamnissa Bibi 


claimed shat two of the properties were her 
own and did not form part of the estate 
left by her deceased husband. Joynab 
Bibi, the co-widow, disputed- Mariamnissa 
'Bibi's claim in regard-to the said properties. 
and alleged íhat they were only purchased 
benamiin thename of Musammat Mariam- 
nissa, Bibi, by their husband. The suits; 
were instituted in one and the same Court 
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and the trial Judge apparently with thé 
consent ofthe parties tried them together 
asifthey were one suit, the evidence m one 
suit beáng considered as equally appligable 
to the other and decided them by one and 
the same judgment. Thus the question as 
tothe ownership of these two' properties and 
their liability to the claim for dower was 
raised in the issues framed in both the 
suits. The trial Court decided the issue of 
ownership of the two properties in favour 
of Musammat Mariamnissa Bibi Musam- 
mat-Joynab Bibi appealed from the decree 
inherown suit in which this question of 
ownership had been decidedagainst her but 
notfrom the decree in the suit in which 
Musammat Mariamnissa Bibi was successful. 
The lower Appellate Court decided on the ' 
evidence that the two properties in dispufe 
belonged to the estate of the husband of the 
two ladies. Musammat Mariamnissa Bibi 
came to the High Court in second, appeal 
and raised the plea of ves judicata on the 
ground that as Musammat Joynab Bibi 
did not appeal against the decree 
which decided that MusammatMariamnissa 
Bibi was the owner of the two properties 
to the lower Appellate Court that decree 


had become final and should operate 
as Tes judicata and bar .Musammat. 
Joynab Bibis appeal in the lower. 


Appellate Court. Rampini, -J., held that, 


‘although there was one judgment yet in the 


eye of law there were really two, and ths 
judgmentin Musammat Mariamnissa Bibi's 
appeal operated as res judicata and barred 
the suit of Musammat Joynab Bibi in the 
lower Appellate Court. The learned Judge 
followed Balkishan v. Kishan Lal (37) and: 
Gururajammah v. Venkatakrishnama Chetti 
(52) and did not accept Abdul Majid v. Jew: 
Narain (11) as good law, Harrington, J., on 
the other hand, held that there was only one 
judgment and, therefore, it could not be 
said that the question had been substantial- 
ly in issue in a former suit" and had been 
finally decided because the judgment decid- 
ing the question was the very judgment 
against which Joynab Bibi was appealing. 
The plea of res judicata raiged by Musam- 
mat Mariamnissa Bibi was a highly techni- 


-cal plea and the learned Judge was perfect- 


ly justified in meeting it with: an equally 
technical argument when he held that as. 
there wasonly one judgment in the two. 
suits and that judgment was in appeal it 
could not besaid that any questionin issue 
in that judgment had been finally decided, 
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Ghose, O. J. (Offg.) agreed with Harrington; 
J., and held that when one judgment dis- 
poses of one issue which has been raised in 


- twosuits, it would be an anomaly jo hold 


that the party against whom the issue is 
decided cannot question the judgment un- 
less he files two appeals against it. Thus two 
out of the three learned Judges ofthe Cal- 
cutta High Court held that in the circum- 
stances detailed above the doctrine of res 
judicata did not apply. < 
There are three recent decisions of the 
Caleutta High Court and it is noticeable 
that the judgments in two of these cases 
were delivered by Benches of which that 
eminent and learned Judge, the late Mr. 


Justice Asutosh Mookerjee was .a member. 


One of these cases is reportedas Tsup Ali v. 
Gour Chandra Deb (10). The facts of the 
case are as follows: A,B and C brought a suit 
forconfirmation of possession or. recovery 
of - possession against GC. A few days 
after GC and his brothers brought a suit 
against A, B and C as regards the homestead 
laud, being portion of the property involved 
In the previous suit filed by A, B and C. The 
relief in the first suit was valued at . Rs. 348 
and in the second suit Hs. 200; at the re- 


quest of the parties the two suite were tried. 
together as the disputed land and the cause 


of action were the same to 2 certain 
extent. A, B and C'8 suit was dismissed 
GC and his brothers' suit was decreed, 
A, B and C filed only one appeal valuing 
it at Rs. 548 that is to say Rs. 348 
plus Rs. 200 and challenged both the 


- decrees. GC alone was made a respondent 


but not his brother, It was held that the 
decree enured to the benefit of GC as 
well ashis brothers and and as the brothers 


. were not made respondents, they could not 


be prejudiced even if the deeree of the trial 


Court were reversed. The appeal filed by | 
“A, Band C washeld to be barred by ves 
judicat. 


- Now on these facts there cannot be any 
doubt that the decision was perfectly 
correct. The array of parties in the trial 
Court was different from the array of parties 
in the Appellate, Court. The- brothers of 


. GC were not made parties, respondents to 


the appeal, and it rightly held. that their 
position could not be worsened in any way 


, by the result of the appeal. This being so, 


the restof the judgment is more or less. in 
the nature of obiter dicta as, in my opinion, 
on the fact& stated above the case was right-. 
ly decided... I may further point out that 
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thiscase is very similarto the cases reported 
as Muhammad Din v.-Zeb-un-Nissa- (4) and 
Anwar -Ali v. Amir- Ali (639 which were 
also correctly decided on their own facts. . 


: The second case reported as Méídnapums ' 


Zemindary Co. v. Nityakali Dasi (51) is not 
on all fours with the facts covered by the 
present reference. The learned Judge 
is reported to -have held that.if the same 
question is in controversy between the 
same parties the two different litigations 
instituted one after anothef but pending at. 
the same time, the final decisionof the latter. 
suit, if given earlier, operates asres judicata. 
in the earlier suit whose final stage is reach- 


ed later.. This is notthe ease before us, as’ 


two connected suits in the present case were 
heard simultaneously and disposed of to- 
gether by.one and the same judgment and, 
that judgment itself is the subject of 
appeal. The case reported as Gangadhar 
Kalwar  v.Sekali Telini (53) is, no doubt, 


against the appellant and supports the. 
preliminary objection. In this -case- D- 


brought a criminal charge against P for 
using abusive language. D's complaint 
was dismissed. P sued D for damages for: 
malicious prosecution. D sued P for dam- 


ages for using abusive language. The issue. 
common in the two suits was whether P. 
used abusive language to D. The trial 
Court found that P did not use abusive- 


language with the result that it decreed P's 
guit and dismissed the suit brought by D. D 
appealed against the decree in the suit in 
which P was the plaintiff and D was the 
defendant butnot in the suit in which D 
himself was plaintiff and P was the defend- 
ant. Jt was held that this appeal was bar- 
red by the rule of res judicata. - 


The result, therefore, is that so far as the- 


Calcutta High Court is concerned there are 
out of five cases quoted before us, two cases 


which support the appellant's rightto pro-': 
. eeed with theappeal while there is really 


one case whch lends support to the respond- 
ent's objection. DN E 

The Allahabgd High Court also presents 
a diversity of judicial opinion*on the sub-: 
ject. Chajju v. Sheo Sahai (46) is a *typical . 
case in support of the preliminary objec- 
tion. In that case A brought a suit for 
pre-emption and obtained *a decree. In. 
this suit his rival pre-emptor B was im- 
pleaded by a party defendant. B had also- 
brought a similar suit to which A was 
under a party defendant. The decree in 
B's favour was a conditional one: in that if 
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provided that in case A failed to execute his 
decree B would have the decree in hi 
favour, and Would execute it, A’s decree was 
an ordinary decree for pre-emption. B filed 
an appeal challenging the amount. of the 
sale price and further pleading that A had. 
lost his right of pre-emption by collud- 
ing with the vendee. The lower Appellate 
Court decreed the appeal of -B. A filed a 
second appeal and urged that as the decree 
in.his favour had,not been appealed against 
in.the lower Appellate Court and had be- 
come final, B's appeal ought to have been 
dismissed as barred by res judicata by the 
Court below. This contention was upheld 
by the High Court in second appeal. 

The full Bench case reported as Bal- 
kishen v. Kishen Lal (87) is an important 
decision, though it does not apply to the 
question now before us. In that ease one 
litigation had already gone up to the High 
Court and finally decided and where a 
second litigation involving the same ques-. 
tion reached the High Court it was very: 
rightly held that the previous litigation 
having become. final between the parties 
the. High Court could not entertain the 
case which came before it subsequently 
and thus stultify its prior decision. This 
case was an authority for the proposition 
that. the doctrine, so far as it relates to 
prohibiting the re-trial of an issue, must 
refer not to the date of the commencement 
of the litigation, but to the time when the 
Judge is called upon to decide the issue. 
The impartance of this pronouncement lies 
jn the fact that it apparently led to the 
enactment of Explanation I to the pre- 
sents. ll of the Code of Civil Procedure. 
The next important case is reported as 
Damodar Das v. Sheoram Das (12). This 
was a suit for adjustment of accounts which 
was partly decreed and partly dismissed. 
Both parties appealed. The lower Appellate 
Court disposed of both the appeals in one 
judgmentand found in favour of the de- 
fendants for a sum of Rs, 1,400 odd and in- 
terest. dt made a similar ordesin the plaint- 
* *iffs connecte@ appeal which was number- 


ed as 411. The plaintiff came up in second- 


appeal to the High Court without institut- 


ing a second appeal against the decree in. 


Appeal No, 411° 

.. A préliminary objection was raised that 
the appeal before the High Court could 
not be sustained, on the ground that the 
deeree in the connected Appeal No. 411 
had become final and operated asresjudieata, 
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This objection was repelled by the learned 


Judges, and it was held that there was in. 


fact but one decree settling the account 


between the parties, althoughit was written - 


out in duplicate in both the appeals b&fore: 


the lower Appellate Court. The learned 


Judges relied upon Mariamnissa Bibi v. 


Joynab Bibi(8) and Panchanada Velan v. 
Vaithinatha Sastrial (7). 
to the important Full 

ported as Zaharia v. Debi (1). In this 
case there were two rival pre-emption 
suits in which each pre-emptor was made a 
defendant in the other suit. The two suits 


were tried together and one judgment was: 


delivered in both, though copies of it 
were placed on the files of the two suits. 
Two separate decrees were also prepared, 
one in each suit. Only one appeal was filed 
and by the time the appeal came on for 
hearing, limitation for filing the appeal 
had expired in the other-cass. The lower 
Appellate Court dismissed the appeal as: 


barred by res judicata and it was held by- 


the Full Bench that Chajju -v. Sheo Sahai 
(46) and the cases subsequent to it like’ 
Ram Lal v. Chhab Nath (22) were correctly 
decided andthe appeal was barred by res 
judicata. Thelearned Judges said that the 
case of Damodar Das v, Sheoram Das (12) was 
only note of dissent up to that time so far as 
the course of decisions in that Oourt w 
concerned. x 
The main judgment in the Fall Bench 
case was delivered by Sir John Stanley, 
O. J., who dissented from Damodar Das v. 


Sheoram Das (12) and also from Abdul Majid. 


vy. Jew Narain. (11), Mariamnissa Bibi v. 
Joynab Bibi (8) and Panchanada Velan v. 
Vaithinatha Sasirial(7). The learned Chief 
Justice seems to have been much impressed 
by the argument that a decree, unless it be a 
decree which is a nullity by reason of, for 
example, fraud cannot be superseded except 
it be upon appeal in the regular sense. In 
answer to the argument addressed to him 
that in case the appeal was decreed by High 


Court it will have the effect of superseding. 


the decree inthe connected appeal in thé 
lower Appellate Court which had become 


Then we come. 
Bench case re- 


final, the learned -Chief Jtstice observed | 


that if he were to accept this argument 
there would be two inconsistent tlecrecs 


.on the file of the Court giving rise to a 


most serious anomaly and in execution 
proceedings would cause a complete im- 


passe. . I shall show later on in another. 
connexion that the position taken up by, 
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the learned Chief Justice here was not FullBench in a mannerin which the con- 


sound and his apprehensions were unfound- 
ed. There were at least at the time two 
cases of the Allahabad High Oourt which. 
wera avparently not brought to his notice— 
(1) Mallumal v. Jhamman Lall (43) and (2) 
Rai Sham Kishore v. Ugrah Narain Singh. 
(70). If these cases of his own Court had 
been brought to his notice his apprehensions 
about the conflict in the execution proceed- 
ing swould have been completely dispelled. 

Now, we come to the most .important 
judicial pronouncement on the subject 
reported in the Full Bench of-the Allahabad 
High Court, Ghansham Singh v Bhola 
Singh (9). The Full Bench consisted of 
His Lordship the Chief Justice and four 
: learned Judges. The judgment of the 


Court was delivered by the learned Chief: 


Justice in concurrence with Piggott, 


Walsh and Ryves, JJ. Mr. Justice Banerji- 


delivered a separate judgment agree- 
ing with.the conclusions arrived at by 
the main judgment though his reasoning 
is somewhat different. The facts of 
that case are briefly these: B executed a 
mortgage in favour of G. G brought asuit 
on the foot of his mortgage and the said 
suit was decreed in part, i. e., the Court did 
not allow Ghis costof the suit. On the 
other hand, the Court decided the plea raised 
by B that interest was excessive against B. 
The'result was that both B and G were 
dissatisfied with the decree. G and: B both 
filed separate appeals. The appeal of G 
against B related only to costs and that of 
B against G related to the: question of in- 
terest. The lower Appellate Court decreed 
both the appeals but wrote only one judg- 
ment. Two decrees were drawn up in the 
two appeals, the terms of which were 
practically identical. Though each: decree 
was intended to be independent of the other 
and confined only to the appeal to which it 
related yetsuch was framed in terms which 
referred to and-operated ‘on both appeals. 
G appealed to the High Court against B 
from the decree of the, lower Appellate Court 
passed inthe appeal filed by B against G 
but not against the decree in the appeal 
which he himself had filed against B. A 
preliminary objection was raised that the 
appeal before the High Court was barred 
by the rule of res judicata and all the 
authorities in the authorised reports and 
some, at any rate, from unauthorised reports 
were cited in argument and “discussed. 
Thus thescase was 
. (10) 6 A, L, T, 49 notes, 


.$ 


„under no obligation to do so. 


presented before the — 


flict on the subject was-fully argued from 
every point of view: The learned Judges 
came.to the conclusion that the case reported 
as Damodar Das v., Sheoram Das(12) was 
rightly decided and that the Beneh which 
decided that case rightly treated the two 
deerees as being in substance onethough 
drawn up in duplicate. As regards the 
Full Bench.ease of Zaharia v. Debi (1) the 
majority of the Full Bench held that that 
case has been treated as laying down a 
general rule to be followed in all cases in 
which an unappealed decree passed in 
contemporaneous proceedings arising nof 
of the same dispute, is outstanding in the 
lower Appellate Court. They thought it 
necessary to lay down once and for all the 
practice for the guidanee of-thée Courts in 
future and to negative the general applic- 
ability of the rule in Zaharia v. Debi (1). 
The following passage is very important 
and settles the law so far as the Allahabad 
High Court is concerned:— 
“Without differing from that decision 

[Zaharia v. Debi (1)] as applied to the 
facts of that and cognate cases, we are of 
opinion that some of the reasoning and dicta 
contained. in the judgments went further 
than were necessary, or than we ourselves 
are prepared to go, and that they have been 
misapplied in some of the subsequent cases. 
Where it appears to an Appellate Court that 
there are two decrees arising out of two suits 
heard together or raising the same question 
between the same parties, or ariging out of 
“two appeals to a subordinate Appellate 
Court and ‘only one of such decrees is 
brought before it in appeal, and there ig 
nothing prejudicial to the appellant in the 
decree from which no appeal has been 
brought which is not raised and cannot be 
‘get rightif the appeal which he has brought 
succeeds, the right of appeal is not barred 
either by the ruleof res judicata or at all, 
by reason of his failure to appeal from the 
decree which does not prejudice him. : It 
would be indeed wrong for an appellant to 
appeal against a decree ewhich did not 
prejudice him and to which he did not.ob- 
ject, or to appeal against two duplicate 
decrees where an appeal against one of them 
would be sufficient, and he is certainly 
The” ultimate. 
rights of the partiés must be adjusted and 
regulated according to the final decision of 
the last Court of Appeal.” 

In conclusion the learned Judges held that 
the oasó reported as Damodar Das v. Sheo- 


688 


ram Das (12) wasrightly decided and that 
"Abdul Basit v. Ashfaq Hussain (35), Dakhni 
Din v. Ali Asghar (54), Ram Charan v. Lach- 
man Parshad (59), Anant Das v, Udaibhan 
Pargas (47) and Balhari Pande v. Shiva 
Sumpat Pande (55) must be treated as being 
no longer law. [ may observe that after this 


“Full Bench decision the authority of Zaha- 


ria v. Debi (1) is considerably shaken 
even if it isnot overruled in so many words, 
seeing that the Full Bench has definitely 
overruled these aases which were founded 
upon the authority of Zaharia v. Debi (1) 
and has rehabilitated Damodar Das v. 
Sheoram Das (12) which had been equally 
defititely overruled by Zaharia v. Debi (1). 

Imay also notethat two Judges of the 
Allahabad High Court sitting singly, have 
followed the law as laid down in Ghansham 
Singh v. Bhola Singh (9) Ram Narain v. 
Nihal Singh (61) and Bijai Bahadur v. 
Parmeshwari Ram (60). Thelearned Judge, 
who decided the latter case, having regard 
to the principles enunciated in Ghansham 


' Singh v. Bhola Singh (9) rightly observed 


that a Court should see that substantial ` 


justice is done and technicalities should be 
avoided. All parties being represented and 
the question involved in one appeal cover- 


‘ing the whole controversy, it?cannot be said 


that the appeal before the Court was bar- 
red by res judicata simply because there 
was no separate appeal filed in the connect- 
ed case. There remain only two cases 
representing the two remaining High Courts 
on the subject—Dhani Singh v. Chandra 
Choor Deo (62). This is a decision by a 
Single Judge of the Patna High Court in 
which the appeal was held to be barred by 
res judicata as orly one decree was appeal- 
ed against out of the two decrees arising 
out ef the two connected suits. The other 
case is reportedas Anwar Ali v. Ameer Ali 
(63). There two'conneected suits were dis- 
posed of by ene judgment which was placed 
on the file of one of the suits. A short 
judgment was recorded in the other suit 
which was decreed for reasong, given in the 
last méntioneg judgment; thé result being 
"that one suit ws decreed and the other was 
dismissed. A who lost both the suits, filed 
two appeals. One’ of them was dismissed 
for default. At the tithe of the hearing 
of the other appeal it was objected thatby 
reason of two issues raised in that dismiss- 
ed appeal, having become final, the remain- 
ing appeal was barred by res judicata. It 


was held following Zaharia v. Debi (1) 


LACHHMI 9, BHULLI. 


[104 Y, O. 1927] 


that the principle of res judicata applied 
and the appeal was barred by the rule of 
res judicata. As already stated after the 
‘Full Bench decision in Ghansham Singh v. 
Bhola Singh (9), Zaharia v. Debi (1* isa 
spent forceand the Rangoon case which is 
ostensibly based upon it, cannot be consider- 
ed as sound law, and I respectfully 
dissent from it. 

This is practically the whole relevant 
case-law on the subject. The ‘position, 
therefore, in the case before us is this. 
There is an appeal by Muasmmat Lachhmi 
against the decree in Suit No. 398 of 1920, 
and there has been no appeal from the 
decree in Suit No. 184 of 1920. There is 
only one judgment delivered in Suit No. 398 
of 1920'and so far as Suit No. 184 of 1920 
is concerned there isno proper judgment 
but only a short memorandum on its file 
referring to the judgment in Suit No. 398 of 
1920. There being, therefore, one judgment 
‘tthe reasoning of Harrington, J., and Ghose 
`O. J., (Offg.) in Mariamnissa Bibi v. Joynab, 
Bibi (8), applies and the mere fact that there 
was no appeal against the decree in Suit 
No. 184 of 1920 does not operateas a bar to 
the appeal filed by Musammat Lachhmi. 

There is another way of looking at the 
points raised in the reference to the Full 


` Bench. So far as the array of the parties 


is concerned, the case is a very simple one 
and in fact it could not besimpler. We 
have got one plaintiff and one defendant in 
each suit and the parties are the same in 
both cases. The decree passed in the suit 
brought by MusammatBhulli (No 184 of 1920) 
gives her larger rights than the decree in 
the suit brought by Musammat Lachhmi 
gives to Musammat Lachhmi in that the 
said decree gives to Musammat Bhulli a 
declaration that she is the ownerof half of 
the property as the heir of Dewa Singh and 
that the other half would ramain in Musam- 
mat Lachhmi's -possegsion in lieu of. main- 
tenance only. But the plea urged by Musam- 
mat Lachhmi in her memorandum of appeal 
(No, 80 of 1922) ground No. 1 fully 
covers the subject-matter of the two 
suits and also of the decree given in 
favour of Musammat Bhitlli. ‘Musammat 
Lachhmi had a perfect right to instituté her 
present appeal; she paid the  necestary 
Court-fee; she impleaded the proper party 
as a respondent and she filed her suit; within 
the period of limitation against her solitary 
opponent, Musammat Bhulli. Is there any 


- Tule of law which under the circumstances of 


\. 
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the present case would justify the dismissal 
of Musammat Lachhmi's appeal in limine? 
By the mere act of the filation (filing?) 
of appeal coupled with the cross-objegtions 


filed by Musammat Bhulli under O. Kul, 


r. 22 of the Civil Procedure Code the matter 
in controversy between Musammat Lachhmi 
and Musammat Bhulli which formed the 
subject-matter of the two suits, has become 
sub judice. It isan elementary proposition 
of the law of res judicata and embodied also 
iu s. 1l of the Civil Procedure Code, that 
before the matter in contreversy between 
two parties can operate as res judicata it 
must be “heard and finally decided." 
Having regard to the position of the parties 
to this litigation and the  subject- 
matter of their two suits which we find 
nowfully covered by: the present appeal 
and the cross-objections, it cannot be doubt- 
ed for one moment that the controversy has 
not yet been set at rest and that the matter 
in dispute’ has not yet been ‘heard and 
finally decided.” Onthis point Ineed refer 
only totwo Privy Oouncil cases reported as 
Sheosagar Singh v. Sita Ram Singh (39), 
and the latest case-and the last word on 
the subject Abdullah Asghar Ali Khan v. 
Ganesh Das (40) without citing the numer- 
ous Indian decisions on the subject. Musam- 
mat Bhulli cannot complain that Musammat 
Lachhmi was trying to steal a march over 
her by obtaining a judicial pronouncement 
against her inher absence. She is implead- 
ed as a party so that it would be open to her 
to raise every conceivable point in order to 
defeat her antagonist, Musammat Lachhmi. 
Musammat Lachhmi can have put right those 
points which had been decided to her detri- 
ment by the trial Court ifshe succeeds in 
the present appeal and none of the parties 
io this litigation can suffer the slightest 
injury by the entertainmentof this appeal 
by this Court and by its trial on merits. 

An appeal after all is a continuation of the 
original proeeedings started in the trial Court 
and the decree passed by the Appellate 
Court isa decree in the suit itself. On the 
filing of the appeal the.judgment appealed 
against ceases to be res judicata and becomes 
res sub judice, vide Chengalavala Gurraju 
v. Madapathy Venkateswara Row (36) and 
the numerous cases cited as authorities, 
therein. The suit started by Musammat 
"Lachhmi has not yet come to an end. It 
has only reached the stage of an appeal and 
unless there is some express provision of 
law there -is no reason why the normal 


of 
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progress of theappealshould be retarded 
by any technical rules of procedure which 
may be supposed to be deducible from the 
doctrine of res judicata. It was argued on 
behalf of the respondent that if the present 
appeal were to be entertained and decided 
on its merits and were ultimately successful 
there would be a conflict of decisions which 
would embarrass the execution department, 
But this argument loses all its force when 
we realise that both these, suits are of 
declaratory nature and none of the plaintiffs 
in the two suits has thought fit to sue for 
possession. Apart from this there is ample 
authority for the proposition that where 
there are conflicting decisions regarding the 
subject-matter in disputebetween the parties 
the latest of them overrides the earlier 
and operates as res judicata, vide Mallu 
Mall v. Jhamman Lal (43), Damber Singh 
v. Munawar Ali Khan(42) RaiSham Kishore 
v. Ugra Narain Singh (70) and Moturi 
Seshayya v. Venkatadri Appa Row (4 I), 

` The object of the rule of res judicata is 


to prevent multiplicity of suits. Itis fur- 


ther founded upon the maxims nemo debet 
bis vexari pro una et eadem causa (no one 
shall be vexed twice forone and the same 
cause), and interest reipublice ut sit finis 
litium. (it is inthe interest cf the state that 
there should te an end io litigation). 
Having regard to the facts and cireum- 
stances ofthe case I do not see that any one 
of these maxims would be infringed if 
Musammat Lachhmi's appeal is disposed of 
on its merits in its ordinary course, Musam- 
mat Bhulli would not, in any way, be vexed 
twice for the same cause, seeing that the 
litigation between the parties to the present 
appeal had been proceeding in its natural 
course without any break and the matter 
in controversy in the trial Court is only. 
being examined by the higker Tribunal in 
its further stage. No doubt it is in the 
interests of the state that there should be an 
end to litigation but the end should be 
normal and natural and not violent and un- 
natural as it woalld be if the preliminary 
e. 

There is divergence of opinion "among 
jurists on the question as to whether the 
rule of res judicata is a rule of substantive 
law or a rule of procedure. The preponder- 
ance of judicial authority seems to favour 
the view that it is a rule of 
The facts that s. 11, Code ofCivil Procedure 
finds place in the Code of Civil Procedure 
seems to point in the same direction. Rules 


procedure only. ` 
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of procedure should be so- construed as to 
advance substantial justice and technical- 
ities should be avoided as far as possible. 
In the well-known case of Kendall v. 
Hamilton (66) Lord Penzance has observed 
to the effect that procedure after al) is 
ancillary to justice and justice should not 
be subservient to the technicalities of -pro- 
cedure. The right of appeal is a very 
valuable right and when this right is clear- 
ly conferred by Statute, litigantsshould not 
be deprived of*it merely because there are 
some rules of procedure which may be in- 
ferred from the rules of res judicata. By 
making it obligatory upon a party to file 
several appeals in connected suits like those 
in the present case, the cost of litigation 
would become more prohibitive than it is 
at present. Such a contingency should be 
avoided. The Courts in India have to 
guide themselves by the rules of justice, 
equity and good conscience in the absence 
ofany specific provision of law on a parti- 
cular point, In this connexion I may 
quote the words of Mr. Justice Storey in his 
Equity Jurisprudence, para, 28:— 

“But Courts of Equity were not so restrain- 
ed. Although they had prescribed forms of 
proceeding, the latter were flexible, and 
might be suited to the different postures 
of cases. They might adjust their decrees, 
80 as to meet most, if not all, of - these ex- 
igencies, and they might vary, qualify,’ 
restrain and model the remedy, so as to 
suit it to mutual and adverse claims, con-, 
trolling equities,.and the real and sub- 
stantia? rights of all the parties. Nay, more, 
they could bring before them all parties 
interested in the subject-matter, and adjust 
the rights of all, however numerous, * * * 
So that one ofthe most striking and dis- 
tinctive features of Courts of Equity was, 
that they could adapt their decreestoall the 
varieties of cireumstances, which might 
arise, and-adjust them to all the peculiar 
rights of all the parties in interest;* + a” 

The Courts should take: a broad. view of 
the facts and circumstanees of each case 
and apply the law toit in Such a manner 
as to advance substantial justice and ad- 
judicate upon the rights of the parties 
without multiplying the number of appeals. 
In the present, case it is possible in one 
decree to adjudicate upon the whole litiga- 
tion which forms the subject-matter ' of the 
controversy between the parties. 

On the whole, in my opinion, having 
regard to all the facts and circumstances of 7 
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the ease and the weight of authority on the 


subject, Iam disposed to answer question 


No. (l)inthe negative. From whatI have. 
.Btated above it also follows as a cqrollary 


that: the objections filed by Musammat 
Bhulli can be entertained and should be 


disposed of along with the main appeal filed’ 
by MusammatLachhmi (First Appeal No. 180° 


of 1922). This is my answer to the reference. 
In conclusion, I may note that my learned 


brother Mr. Justice Tek Chand had very. 


kindly sent me an advance copy of his judg- 
ment several days ago. I read it with great 
interest after finishing my own judgment. 
I am glad to find that I havenot only come 
to the same conclusions independently but 
that also that there isa marked similarity 
in our reasoning as well asin our discussion 
of the case-law on the.subject. a. 
By the Court.—In accordance with the 
decision of the majority of the Fall Bench 
(Campbell, Addison, Tek Chand and Agha 
Haidar, JJ.—Dalip Singh, J., dissenting) 
the first question referred is answered in 
the negative and the appeal is returned to 
the Division Bench, i 


A.N. A.. Reference answered., 





Note. (See page 851, col. 1, ante.) 

LAHORE HIGH OOURT, LETTERS PATENT APPEAL 
No. 172 or 1920, March 2, 1921, Present :—Mr. Justice 
Leslie Jones and Mr. Justice Broadway. GHANIYA 
LAL AND ANOTHER— PLAINTIFFS—APPELLANTS versus 
ROSHAN LAL AND OTHERS—DERFENDANTS—RESPOND- 
ENTS - 


Letters Patent Appeal from a decree of Mr. Justice: ` 


Abdul Raoof, dated the 11th October, 1920, passed in 
Civil Appeal No. 1131 of 1919. 

Lala Jagan Nath, for the Appellants. 

Sheikh Ghulam Rasul, for the Respondents. : 

JUDGMENT.—Ghaniya Lal and his minor son 
Harbans Lal on the 13th December, 1917, instituted a 
Suit against Roshan Lal, Ram Laland Mansa Ram 
sons of Girdhari Lal, claiming a sum of Rs. 955, 
made up as follows :— 

j Rs. a. 
Price of sugar supplied 1,369 13 9 
Interest on this amount at + per a 

cent. per mensem  .. 11 aes 30 2 3 
Due as profits on milk supplied ..- 15 00 
Received on account of sugar 460 0 0 
Balance due s - 955 0 0 
The plaintiffs based their claim on their account 

books and certain letiers written by the defend- 
ants. 

The defendants denied the claim made on account 
of milk, ie, Rs. 15, but admitted certain transac- 
tions regarding sugar. They admitted having re- 
ceived sugar to the value of Rs. 483-5-3.0f which 
they had paid Rs. 460, leaving a balance due Ol» 
Rs. .23-5-3. They, however, counter-claimed fof 
Rs. 49-2-6 alleging that the plaintiffs owed them on 
their account books a sum of Rs. 727-9 and after 
crediting he plaintiffs with Rs. 23-5-3 due for sugar, 
they asked fora decree for the balange, They paid 
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the necessary Court-fads òn the amount of their claim 
and the provisions of O. VIII, r. 6, Civil Procedure 
Code, were complied with. - i 
The plaintiffs traversed the defendants’ pleas and 
the trial Court settled the issues necessary fpr the 
disposal* of the original as well as the counter-claim. 
With the plaint the plaintiffs had filed translitera- 
tions of their aecount books and the five letters 
referred to. These letters were marked Exs. 
P-2, 3, 4, 5, 6. E et f 
On the 25th April 1918, Ghaniya Lal plaintiff 
appeared in Court and made a statement on solemn 
affirmation to the effect that the letter (Ex. P-2), 
which was then on the record, was not the letter 
which’ he had filed with the plaint and that Ex. P-2 
had been substituted for the genuine letter since the 
documents had been filed in Court. Thereupon the 
trial Court framed issues with regard to this allega- 
tion and, after an inquiry, eame to the conclusion 
that the plaintiffs had failed to prove that Ex. P-2 
had been substituted for the genuine letter. It was 
held that Ex. P-2 was” the letter filed by the 
laintifs and that as the plaintifis alleged that 
x*P-2 wasaforgery, it could not form the basis of 
any claim.- As the plaintiffs were held responsible 
for bringing their suit on a forged document, the 
trial Court came to-the conclusion that the contract 
relating to sugar hinged on this letter which could 
not be admitted in evidence, and ‘refused to allow any 
oral or other evidence relating to the transaction. It 
was held that the entries in the bahis were merely 
memoranda made subsequent to the letter itself and, 


‘as’ such, had no evidential value. The claim for 


Rs. 940 on account of sugar supplied was, therefore, 
dismissed. Further, as regards the item of Rs. 15.on 
account of milk, the trial Court found that this had 
not been proved and the plaintiffs’ suit was held to 
have failed in its entirety. : 


The counter-claim made by the defendants was 


then considered and in regard tothis it was held 
that articles to the value of Rs. 57-12-0 had been 
supplied by the defendants to the plaintiffs and 
after deducting the sum of Rs. 23-5-3 admitted as due 
to the plaintiffs, the defendants were granted a 
decree for Rs. 34-8-9.. This decree was passed in 
accordance with the provisions of O. XX, r. 19, Civil 
Procedure Code, and against it the plaintiffs on the 
22nd January, 1919, preferred an Appeal No. 28 of 
1919, to the District Judge in which they attacked 
the findings adverse to their own claim as well as 
the decree for- Rs. 34-6-9 passed against them in 
favour of the defendants. They valued their claim in 
appeal at Rs, 940. Subsequently, on the 28th 


January, 1919, they preferred a Second Appeal No. 37 - 


of 1919 tothe District Judge attacking the decree 
for Rs. 34-6-9 placing that value on their appeal. 
The learned District Judge dismissed both the 
appeals to him, No. 28 of 1919, on its merits and 
No. 37 of 1919 as barred by time. The plaintiffs 
thereupon came upto this Ccurt in second appeal 
against both the decisions. of the learned District 
Judge. Their appeal against the decision in their 
own case, i.e, Civil Appeal No. 28 of 1919, was 
No. 1131 of 1919 in this Court, and the appeal in 
Civil Appeal No. 37 of 1919 to the District Judge was 
No. 1590 8f 1919 inthis Court. Both these appeals 
eame up-beforea Judge in Chambers who dismissed 

e Civil Appeal No. 1390 of 1919 on-the ground that it 
had been filed too late. 


Appeal No. 1131 of 1919 was then taken up, and it 
was contended on behalf of the defendants-respond- 
ents thatit was harred by the rule of res judicant 


. 
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ón the ground. that asin Civil Appeal No, 1390 of 
1919 the decision as to the defendants’. accounts was. 
finalànd the decree against the plainjiffs-appellants 
Gould no longer be challenged, the present appeal 
was barred by the rule laid down in s.11, Civil 
Procedure Code. Following Bhan- Singh v. Gokal 
Chand (l) the learned Judge in Chambers gave 


effect to this contention and, holding that the ‘rule of - 


res judicata applied, dismissed the appeal. 

Against this dismissal the’ plaintiffs have "preferred 
an appeal under cl. l0 of the Letters Patent, and on 
their behalf we have heard Mr. Jagan Nath, while 
Mr. Ghulam Rasul addressed us on behalf of the 
defendants-respondents. Mr. Jaggn Nath referred us 


to Abdul Majid-v. Jew Narain (2), Mariamnissa Bibi ` 


Joynab Bibi (3), Panchanada Velan v. Vaithinatha 
Sastrial (4), Fakhar-un-nissa v. Malik Rahim Bakhsh 


(5), Malik Rahim Bakhsh v. Fakhar-un-nissa (6), Jogal: 


Kishore v. Chammo (T) and Dalipa v. Suraj Kaur 48) 
and contended that the decision of the learned Judge 
was wrong inasmuch as the decision in Civil Appeal 
No. 1390 of 1919 was not a decision in the plaintifis' 
case. On the other hand, we were referred to Zaharia 
v. Debi (9) and Anant Das v. Udaibhan Pargas (10). 
Whether or not rule of res judicata is applicable in a 
ease depends on the particular facts of that case. In 
Zaharia v. Debi (9) the Calcutta decisions referred to 
were discussed but not followed. In Abdul Majid v. 
Jew Narain (2) the facts were:—-A a ticcadar sued 
R for rent in respect of a holding in the ticcz. In 
that suit B pleaded that he wasa partner of A in 
the ticca transaction, and that for that reason no 
rent was due from him. B then sued A for an 
account of the partnership inthe same transaction. 
and A denied partnership. Both suits were heard 
together by the Munsif who held that A was not a 
partner. B appealed against the judgment and the 
decree in the account suit, but did not appeal against 


‘that in the - rent suit. It was contended on appeal 


that the question as to whether B was or was not a 
partner was res judicata by reason of the decision in 
the rent suit which was not being appealed against. 
It was held that the issue as to partnership was tried 
by the Court of first instance and that at that time 
there was no bar under s.13 (now s. 11), Ciyil Proce- 
dure Code, because at that time that issue had not 
been tried and decided. Their Lordships considered 
and as the first Court had decided theissue on the 
evidence the Appellate Court was also bound to 
decide the appeal upon the evidence. ; 

In Mariamnissa Bibi v. Joynab Bibi (3) two Muham- 
madan co-widows brought two separate suits for 
recovery of their dowers from the estate of their 
deceased husband. A question Was raised in these 
suits whether two houses belonged to the estate of 
the husband. Both suits were .tried together and 
disposed of in one judgment, it being found ‘that the 
two houses belonged to one ofthe widows as her 
‘separate property, but two separate decrees were 
drawn up. The ther widow ‘preferred an eappeal 

a : 


e. 
(1) 53 Ind. Cas. 137; 1 Lah. 83.8 e 
(2) 16 O. 233; 8 Ind. Dec. (N. S) 154, i 
(3) 33 C. 1101; 10 C. W., N. 934; 40. L, J. 149] - 
(4) 29 M. 333; 16 M. L. J. 63. 
(5) 23 P. R. 1897. ; KG : 
* (6) 31 P. R. 1898. E 
(1) 85 P. R. 1905; 151 P. L. R. 1905.. 
(8) 34 Ind. Cas. 581; 48 P.R. 1916; 142 P! W R, 
1916. _* - OR 
(9) 7 Ind. Cas. 156; 33 A. 51: TA. L.-J, 861 (P, B). 
(10) 19 Indi Ces. 76; 35-A, 187; 11 A, I$, J,.2]4, - 


+ 
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Against the décree in her own suit challenging this 
. finding, but no appeal was preferred in the other 
suit. Ab the hearing of the appeal it was contended 
that the judgment in the suit not appealed against 
operated as res judicata. Ghosh, ©. J. and Harring- 
ton, J., held ‘that there was no bar of res judicata ; 
Rampini, J., however, dissented from them. ` 
- In Panchanada Velan v. Vaithinatha Sasirial (4), 
cross-suits were brought by the partieson the same 
. factsand were-tried together and disposed of in one 
judgment, but separate decrees were drawn up. An 
appeal was preferred against one of the decrees only 
and it was held that the decree unappealed did not 
operate asa bar upders. 13, Civil Procedure Code, 


1882. No referenee was made to a former decision' 


of that Court. reported as Gururajammah v. Venkata- 
krishnama Chetti. (11) which took a different view. 
Fakhar-un-nissa v Malik Rahim Bakhsh (5) followed 
Alul Majid v. Jew Narain (2). It is not. necessary 
to discuss the facts of this case as they are quite 
different from the facts of the case under: considera- 
tion. The learned Judges who decided that case 
' appear to have been of the opinion that the plaint- 
iffs before them could not have appealed in the first 


. case. 
Ms Malik Rahim Baksh v. Fakhar-un-nissa (6), the 
decision sought to be pleaded as res judicata appears 
to have been ona point which was not necessary for 
the decision of the suit, and this case, therefore, 
does not afford any assistance. Jogal Kishore v. 
Chammo (7) was a case of pre-emption and proceeded 
on its own facts. _ s 
. Dalipa v. Suraj Kaur (8) affirmed that the decision 
pleaded as a bar was not a decision by a Court 
which had jurisdiction to try the suit under appeal. 
This decision too affords no assistance. . 

- In Kamta Prasad v. Zabardast Khan (12) applica- 
tion by a decree-holder for execution of his decree, 
and objections by the judgment-debtor were regis- 
tered separately and put up in separate records. 
Separate orders were recorded on each record in one 
case allowing the judgment-debtor's objectien and in 
the other case dismissing the decree-holder's appli- 
cation for,execution. The decree-holder appealed 
against thé order rejecting his application for exe- 
cution, but not against the other order. It was 
contended that the decision on the judgment-debtor’s 
objection operated as ves judicata. It was held, 
however, that the transaction was one all through 
and that there was really one order affecting the 
parties who were the same. The mere fact that 
the Court recorded two orders, and according to 

ractice two records had been prepared, made no 
difference. The pl@a involved was rejected. In 
Chunni v. Hukum Singh (13) redemption suit the Court 
decreed redeription of one-third of the property. 
The plaintiff appealed in respect of the remaining 
$rds, and the defendant appealed in respect of the 
redemption of the one-third, which had been decreed 
in favour of the plaintiff. The Appellate Court dealt 
with the two apPgals in one judgment, and dismissing 
the plsingiffs appeal qua two-thirds of the property, 
decreed the defendant's appeal qua the one-third. The 
plaintiff preferred an*appeal to the High Court in 

' 30 far as the defendant's appeal had been allowed, and 
it was held that the decision by: the lower Appellate 
Court in ghe-plaintiff's appeal qua the two-third ope- 
rated as res judicata to that extent, but not in respect 
of the remaining one-third. - : 

' (11) 24 M. 350. 


12) A, W. N. (1804) 88, ` i 
(19):30 madi, 238; 8 A.L. 9.605, e. 
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- In the present case as has been pointed out aboye 
ihe plaintiffs claimed to recover Rs. 955 from the 
defendants. 'lhe defendants denied the claim and 
Gounter-claimed for Rs. 49-2-6 alleging that as shown : 
by thejr accounts their dealings with the plaintifis in 
respect of -sugar amounted only to Rs. 4825-3. It 
having been held that the plaintiffs’ accounts could 
not be gone into, the defendants’ accounts were ex- 
amined and found to be correct, and in accordance 
with them a decree for Rs. 34-6-9 was passed in 
favour of the defendants against the plaintiffs. The 
plaintiffs might have filed one appeal against this 
decree, but-instead of doing so they elected to file 
one appeal attacking the dismissal of their case, and- 
a second appeal attacking the decree passed against: 
them. In the first appeal one of the grounds was 
that the decree for Rs. 34-6-9 should not have been 
passed. They ‚valued the appeal at Rs. 940 which 
amounted to their own claim and paid Court-fees on 
that sum, thus rendering it impossible to obtain an 
adjudication on the ground attacking the decree in 
favour of the defendants. They, valued the second 
appeal at the amount of the decree, namely, Rs. 34-6-9 
and paid Court-fees. on that amount A question 
which was common to both the appeals was whether 
the defendants’ accounts were reliable or not. The 
appeal decreeing the defendants’ counter-claim for 
Rs, -84-6-9 having become final, the correctness or 
otherwise of defendants’ accounts cannot be re-opened; 
and that deeree must, therefore, stand. i 

- Inthe appeal against the dismissal oftheir own 
claim the plaintiffs would have to attack the correct- 
ness of the defendants’ accounts which, it seems to us, 
they are precluded from doing. None of the cases 
eited above, are on all fours with the present one, 
and after a careful consideration of the arguments 
advanced by Mr. Jagan Nath, we find ourselves. 
unable to hold that the judgment appealed against is 
erroneous. - 

We accordingly dismiss this appeal with costs. 
à . Appeal dismissed. 
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In a suit in ejectment by a landlord against the 
tenent, the onus initially lies on the -plaintiff to show 
that he has a present right to obtain possession from 
ihe defendant who is in oecupation at the time of suit. 
[p. 893, col. 1.] e 

The term ^vísabadi does not imply necessarily 
- permanent occupancy right, nor does the term 

*jeroyatidar' imply that or that the executant was 
. occupancy ryot of the plaint land. [p. 895, col. 2.] 

Admissions inter partes by the Jandlord cannot have 
the effect of converting what is in fact not ryoti 
Jand into ryoti land or of conferring on either party 
occupancy right in land which is not ryotiland. -[p. 
895, col. 2; p. 898, col. 1.] é 

As a general principle a Judge of a High Court 
coming fresh to the hearing of an appeal which has 
been partly heard by another Judge is bound by 
any definite finding that the other Judge may have 
- come to in the course of the hearing of the appeal. 
[p. 895, col. 1.] : - 

A tenant is not estopped from denying his land- 
lord's title and setting up his own title where the 
title of-the landlord has been put an end to by a 
person holding a paramount right, and the tenant 
has attorned to the latter. [p. 896, col. 2.] 

Ramaswami Thevan v. Alaga Pillai (2) and Alaga 
Pillai v. Ramaswamy Thevan (3), followed. 

Quaré.—W hether the Court of Wards in charge of 
the estate of a zemindar being a sort of trustee for 
the real owner, has a legal right to lessen that 
owner'srights by converting the private lands in 
his estate into ryoti lands and conferring occupancy 
‘rights on the occupiers. [p..895, col. 1.] 

Second appeal against a decree and ap- 
peal against the appellate order of the 
Court of the Subordinate Judge, Masuli- 
patam, in A. S, No. 41 of 1922 (A. S. No. 
83 of 1921, District Court, Kistnua), arid No. 
67 of 1922, (A. S. No. 261 of 1921, District 
Oourt, Kistna), preferred against that of the 
‘Court of the Principal District Munsif, 
Gudivada, in O. B. No. 453 of 1919 and Q. 
M. P. No. 1461 of 1921, in O. S. No, 453 of 
1919, respectively. : f ; 

Messrs. A. Krishnaswami Iyer and Ch. 
Raghava Rao, for the Appellants. > 
| Mr. P. Satyanarayana Rao, for the Re: 
Bpondents; | 

This casecame on forhearing on 18th Fèb- 
ruary, 1926, before His Lordship Mr. Justice 


Spencer,, 
JUDGMENT. 

Spencer, J.—The plaintiff sued in 
ejectment and got a decree in the Court 
of the Principal District Munsif of Gudi- 
' vada. The Subordinate Judge of Masuli- 
patam reversed the decree of the trial 
Court: The onusinitially lay on the plaint- 
iff to*show that he had a present right to 
obtain, possession from the defendants who 
«were in occupation at the time of suit. The 
-Jana in dispute is situated in an Agrahram 


and the Vuyyur -zemindar purehased the- 
Agraharamdar'srights, During the:manage-- 
ment-of the Court of Wards the inam: 
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was resumed. This is seen by the Ad- 
ministration Report -filed as Ex. XXI in the 
Appellate Court. After resumption a kam- 
baitam patia was issued in Fasli 1316 to 
“the tenant in occupation, the original 
grantee of the inam ^ being by that 
time dead. It was found by both the 
Courts that the defendants had no occu- 
pancy right. The question, however, arose 
whether the plaintiff acquired by his pur- 
chase from Ranganayaki, the daughter of 
the original inamdar, any 6ccupancy right. 
''he Subordinate Judge referred to two 
documents Exe. DD aud DD-1, one of which, 
viz, Ex; DD-1 was only admitted at the 


. hearing of the appeal and heobserved that 


there. was no evidence that Ranganayaki -. 
was given a seri patta and that these two 
documents refer to a patia for a single 
year. He also stated that there was an ` 
express stipulation in these documents to 
vacate at the end of the year. The docu- 
ments have been translated in. this Court 
and there appears to be no such stipula- 
tion, to surrender possession at the end of: 
the #asli year. In Ex. DD-1 the suit land 
is described as ryoti land. Then the Sub- 
ordinate Judge observed that no Estate 
Officer was examined to show that Ranga- 
nayaki Ammal was given tha right of alien- 
ation. Plaintiff Witness No. 4, who was the 
head clerk of the Vuyyur Estate, gave 
evidence that seri pattas were only issued 
to jerayati lands with occupanoy. rights. 
Thus the Subordinate Judge's conclusiong 
do not find direct support in the evidence 
which was before him. The Subórdinate 
Judge observed that the plaintiff paid the 
arrears of Faslis 1324, 1325 and 1326 and 
the cist of subsequent Faslis. No receipts 
have been produced for /aslis 1318 to 
1320, Exhibit XIV series are receipts for 
cist paid for Faslis 1316 and 1317. Ex- 
hibit VI is a visabadi pattu for one year 
for Fasli 1317 issued by the Manager of the 
Estate to K. Gangayya the Ist defendant. 
The Suberdinate Judge does not discuss 
the effect of al|*these documents and gpply 
his mind to. a consideration,ef their im- 
port. If the inam was resumed ia 1316, 
as is stated in Ex. XXI, and if a kam- 
battam patta issued .for that Fasli, this 
might indicate, that the lands were at first 
treated by the zemindar as part of bis pri- 
vate or home farm lands. Buts.6 of the. 
Madras Estates Land Aet created an occu- 
pancy right in favour of every ryot in pos- 
gession of ryott land at the coming intg 
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who was.admitted by a landlord into pos- 

session of roti land at any subsequent date. 

I must, therefore, call upon the present 

- Subordinate Judge of Masulipatam tore- 
port a fresh finding on the evidence: on 

record whether Ranganayaki was admitted 

to the possession. of ryoti land situated in 

the Vuyyur Estate at any time after, Ist 

July, 1903 and whether the plaintiff ob- 

tained a valid,transfer of such right from 

:Ranganayaki. The finding to be returned 
within six weeks and 10 days for objections. 

On receipt of the finding the appellant's 


' eentention that the defendant is estopped 
. from denying his title will be disposed of.. 





In pursuance of the order of the High 
Court dated 18th February, 1926, calling 
for a finding on the issue referred for trial 
the Subordinate Judge of Masulipatam 
‘submitted the following’ 

: FINDINGS.- Itwas directed by the High 
Court to submit a finding:on the following 
“two points :— . 

1. Whether Ranganayaki was admitted 
to the possession of ryoti land situated in 
the Vuyyur Estate at any time after lst 
July,1908,8nd' - 

2. Whether the plaintiff obtained a valid 
transfer of such right from Ranganayaki. 


These documents show that Ranganayaki 
was treated as jeroyati tenant in respect 
of the suit -and other lands. It must, 
therefore, be held that Ranganayaki is en- 
titled to the suit land as a person .admit- 
ted to possession of a ryoti land after Ist 
July, 1908. I find accordingly on this point. 





This appeal was heard after the return - 


of the findings from the lower Appellate 
Court by His Lordship Mr. Justice Wal: 
lace on 3rd, 4th and 28th January, 1927, and 
His Lordship delivered the following. 
JUDGMENT.—The original * suit in 
this case was for ejectment of the defend- 
ants from the suit lands. ‘These are situat- 
ed in Paydimukkala Agraharam, an entire 
inam Which is geographically within the 
zemindari of Vufyur: Part of the Agraha- 
tram including the plaint land, 4 acres, was 
bought in by the’ zemindar about 1873 
and had apparently been treated from that 
date as home-farm land. ‘The plaint land 
was in Fasli 1306 in possession of the lst 


defendant who leased itunder Ex. O. In 
Fasi 1919 he relinguished the four aeres 
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. and this was granted as a service inam 
. to one Venkaboyudu who leased it to the 


lst defendant for four years under Ex. M. ` 
In Feshi 1316 the zamin came unger the 
Court of Wards. ` It resumed the inam and .. 
issued kambattam patta to the lst defend- 
ant for Fasli 1316. In the next Fasli a seri 
patta, Ex. VI, was issued to him, but he 
refused it. “He, however, remained in pos- 
session. In Fasli 1321, a patta, the nature 
‘of which is in dispute, was issued to Ranga- 
nayaki, the daughter of ‘Venkaboyudu. 


. But she did not obtain possession from .' 


the lst defendant. Plaintiff purchased from 
this lady and now sues on the strength of 
the patta issued to her for ejectment of 
the lst defendant and others. "m 

. The defenee was that the zeminda* had 


. explicitly or implicitly conferred occupancy 


rights on the defendants long before the 


-patta was issued to Ranganayaki and that, 


therefore, that patta was useless and unen- 
forceable. The first Court held that no 
patta conferring occupancy rights had been 
obtained by the defendants, that there was 
no proof of any re-grant to the defendants 
after the resumption by the Court of 
Wards, that the Ist defendant’s possession 
must be deemed all along to have been 
in possession of Venkaboyudu and Ranga- 
nayaki, as-he came into possession origin- 
ally as a tenant of Venkaboyudu, and that 
Ranganayaki's patta right must prevail. 
The District Munsif, therefore, gave a de- 
eree to the plaintiff. The lower Appellate 
Court agreed that the defendants had not 
proved any oceupancy right but held that 
the patia-issued to Ranganayaki also did 
not confer any occupancy right on her and, 
therefore, the plaintiff had no title to eject 
and it dismissed the plaintiff's suit. 

. Iu second appeal to this Court the case 
was first heard by Spencer, J., who, hold- 
ing that the lower Appellate Court had 
made several mistakes of fact and had not 
rightly considered the documents, remand- 
ed the appeal for a finding whether hav- 
ing wegard to s, 6 of the Madras Estates, 
Land Act, Rangandyaki had been admitted 
to the possession of ryott Jand in the 
Vuyyur Estate at any time after lstJuly, 
1808, and whether plaintiff obtained a,valid, 
transfer of such. right from Ranganayaki. 
Thelower Appellate Court has submitted, 
a finding in the affirmative on both points 
and I have heard the second appeal after, 
the submission of thisfinding. — . 
The findings are so far.aa they go in, 
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favour of the appellant. ‘The respondent 
attacks them on the ground that they also 
are based on mistakes of fact and on the 
ground that the remand order itse]f was 
based dn-an erroneous idea that s. 6 of the 
Madras Estates Land Act will apply, whereas 
it cannot be applied since the plaint land, 
is not land in an estate within the 
meaning ofthe Act. On the latter point 
the appellant rejoins that I am bound by 
the order and the findings of Spencer, J., 
and cannot disregard them. I am pre- 
pared to concede as a general principle that 
a Judge of this Court coming fresh to 
the hearing of an appeal which has been 
partly heard by another Judge is bound 
by any finding that the other Jüdge may 
have come to in the course of the hear- 
ingoftheappeal But in the present case it 
appears to me that Spencer, J., did not come 
to any definite finding thats. 6 of the 
Estates Land Act does apply. The learned 
Judge in his order holds that there are in- 
dications that the zemindar treated the 
land atfirst as private or home-farm land 
and then went on to say 

“But s. Gof the Madras Estates Land Act 
created an occupancy right in favour of 
every ryotin possession of ryoti land at 
the coming into force of that Act; and 
also every person who was admitted by & 
landlord into possession of ryoti land at any 
Bubsequent date." d. rd i 

There was, therefore, no decision by him 
that the land had been, eonverted to ryoti 
land before lst July, 1908, and that was 
evidently a point, and a very, essential 
~ point, left for the lower Appellate Court 
to determine on the remand and the lower 
Appellate Court recognized that this was 
a point left for its decision. 

Now its decision on this point is very 
vague. It admits it does not know when 
the conversion to ryoti land took place. 
Why it holds that any conversion did take 
place is not clear. 
that Ex. DD, a muchilika executed by 
Ranganayaki for Fasli 1321, indicates that 
the land had then been converted into ryoti, 
and that, as'there is no proof that it had 
been converted ihto ryoti- before that, it 
must be taken that Ranganayaki was ad- 
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of one year, Fasli 1321 and is executed by 
the guardian of Ranganayaki, who is styled 
jeroyatidar, in favour of thee Court of 
Wards Manager. The term ‘visabadi' does 
not imply necessarily permanent occupancy 
right, nor willithe term ‘jeroyatidar' -imply 
that or that the executant was occupancy 
ryot of the plaint land. There are other 
lands in Ex. DD which might justify the 
epithet. Besides which, if ‘jeroyatidar’ in 
itself is enough, to prove that the person 
so described- is an occupanty right holder 
of the land, then the Ist defendant him- 
self was so -described in Ex. VI, the patta 
for Fasli 1317, four years earlier, for thege 
very plaint lands, thé patta which he did 
not accept. This patta is also described as 

Further it is at least open to serious 
doubt whether the Court of Wards, being 
a sort of trustee for the real owner has a 
legal right to lessen fhat owner's rights by 
converting his private lands into ryoti lands 


“and conferrmg occupancy rights on the 


It. appears to think 


mitted tc ryoti land by and on the date. 


of Ex. DD. So far as I can. see, it relies 
for this position merely on the wording of 
Ex. DD and I am clear that that wording 
` will not take the case so far. Ex. DD 
is styled a visabadi muchilika for a period 


occupiers, This is not a. point which has 
been raised so far in this case, but it is 
certainly a point to be considered in decid- 
ing whether there really was any conversion. 
of the lands from private lands into ryoti land, 
The pattah corresponding to Ex. DD has 
not been filed by the plaintiff, so that I am 
unable to say. what rights it did confer, An - 
imperfect copy, Ex. DD (1) was filed in the 
lower Appellate Oourt in a petition 
by the plaintiff in order that “no. 
adverse inference may be drawn against 
him on the -ground thathe failed fo pro- 
duce the patiah.” But it was filed in the 
lower Appellate Court merely for the pur- 
pose of identification and cannot be used 
for any other purpose. The original pattah 
seems to have been filed once as Ex. A ina 
small cause suit of which Ex, IX is the judg- 


ment, but that Ex. A has not been produced. 


Therefore; the lower Appellate Court 


rightly held, there is no other evidence than 


Ex. DD, and that to my mind is insufficient, 
to show that the-land was converted „into 
ryoti land. et 

. It has ben argued that the Ist defendant 
in para. 9 of his written statement, has made © 
an admission that a seri patta was issued to 
Ranganayaki, and this is coupled with the 
evidence of P. W. N. 4, the head-clerk of 
Vuyyur Estate, that seri pattas are issued 
only to jergyati lands with occupancy 
rights. Even if so, such an admission 
inter partes cannot have the effecé of cons 


`- e 696 


verting what is in fact not ryoti land into - 


" ryoti land or of conferring on either party 


occupancy “right in land which is. not 
Fyotiland. It may be argued that there 
was no dispute as to whether the land was 
ryoti land or not, and that the real point in 
dispute was-as to the point of time at which 
it became ryoti. -No doubt, the defendant's 
‘original contention was that he got a seri 
patta before the plaintiff got his, but.the 
plaintiff's real contention also amounted to 
saying that the land only became ryoti 


^ when Ranganayaki got her patta. It is not 


really open to -him to contend that lst de- 


- fandant was Ranganayaki's tenant all along 


by force of Ex. M and, therefore, ‘1st defend- 
ant’s possession was Ranganayaki's posses- 


sion. There are two strong reasons against’ 


the adoption of that view, first, that from 
Fasli 1318 onwards Ranganayaki treated the 
lst defendant as a trespasser and sued him 
as such. See Exs. Pand IX the second of 
which suits actually was dismissed on the 
ground that Ranganayaki had no occu- 
panoy right or possession on the date of suit 
and second, that the resumption of the 
inam in 1316 put an end to any rights she 
had had in the land. Therefore, plaintiff's 
title can date back only to the day when 
Ranganayaki was given a patta in 1221. If 
the land was ryoti before then, then un- 
doubtedly the ist defendant was in posses- 
Sion on his own ‘account, and if, as the 
plaintiff contends s. 6 of the Madras Estates 
Land Act applies, then the Ist’ defendant 
would py force of this section have obtain- 


ed- occupancy right on Ist July, 1908; so- 
that the plaintiff is driven back to the posi- 


tion that thé land was not ryoti before the 


grant of patta to Ranganayaki and that it 
only became ryoti impliedly because that 


patta was issued. 


: lower Appellate Court. 


Now when eaeh side founds its contention- 


that the land is ryoti raerely on the ground 
of the existence of & ser? patta, which is 
not produced by either of them, the real 
decision on the quéstion whether the land 


is ryati or not depends on a‘gonsideration of 
whether the"grant of such seri patta has 


been satisfactorily proved. That the de- 
fendant did not ebtain sucha patta. both 
the lower. Courts agree, That the plaintiff 
had not obtained it is the finding of the 


standpoint from which the lower Appellate 
Court viewed the case, although I am not 
sure it viewed the issue quite clearly 


enough. But though it made some -mis-: 


"IYATUBI LINGAYA AYYAYARU v, KANDULU GÀNGIAE. 
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takes of fact in deciding against the grant 
of seri patta to Ranganayaki, these mis- 
takes do not vitally aftectits conclusion, and 
I am én agreement with it that the plaintiff 
has not proved that any seri patia was 
issued to Ranganayaki and, therefore, has 
not proved that the original character of 
the land as private land has been converted 
into ryoti. . 

' That being so,s.6 of the Madras Estates 
Land Act has no application even though it 
be held that the land is within an estate: 
Even this latter point is very doubtful 
though it need not be decided here. It was 
held by this Court in Tadikondu Buchi 
Virabhadrayya v. Sonti Venkanna (1), that 
this Agraharam is not an estate since the 
original grant was of both varams, It has 
been argued before me that-the purchase 
by the zemindar will have the efféct of in- 
cluding in'his main estate such of the 
lands as has been purchased by him. It is 


_ an argument on which it is not necessary to 


pronounce here and on which I should not 
pronounee without fuller consideration. 

An argument on estoppel was reserved by 
Spencer, J., for hearing at the final hearing 
of the appeal.. It was contended by the 
plaintiff that the Ist defendant is estopped’ 
by Ex. M, his lease, from contending that 
Venkaboyudu his original lessor and this 
plaintiff's predecessor, was not in posses-- 
sion all along. But obviously the resump- 
tion put an end to any title Venkaboyudu 
or his successor had. The paramountttitle- 
holder stepped in the shape of the Court of- 
Wards and the 1st defendant attorned to it; 
and it-accepted kist direct from him for’ 
two years after the resumption. See Ex. XIV’ 
series. The lst defendant is, therefore, not- 
estopped from denying now that his origin- 
al lessor or his successors had title on the 


-date of suit—See Ramaswami Thevan v." 


Alaga Pillai (2) which is confirmed on. 
appeal in a judgment reported as Alaga 
Pillai v. Ramaswamy Thevan (3). ` 

‘In view ef these considerations I agree 
with the lower Appellate Court's finding and 
dismiss this appeal with costs. , f 

C. M. S. A. No. 63 of 1923 is also dismissed. 
No order as to costs, E l 
VN. V. Appeal dimid, 
A Ind. Cas. 769; 24 M. L. J, 659; (1913) M. W. 


Pi Ind. Oas. 881; A. I. R. 1925 Mad. 14} ` — * 
3) 91 Ind. Cas, 1024; 49 M. L. J. 742; (1989) M. W, 
N. 878; A, L R, 1926 Mad, 187; 23 L. W. 296. 
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PATNA HIGH COURT. 
CRIMINAL APPEAL No. 116 or 1997. 
eee August 10, 1927. b 
Prisent:—Myr. Justice Ross, Mr. Justice 
Allanson and Mr. Justice Wort. 
AKBAR ALI—ACQUSED —ÁPPELLANT 
i VETSUS . 
EMPEROR-—OrrosirE Panty. 
Criminal Procedure Code (Act V of 1898), ss. 276, 
279, 826, 587-—Jury trial—Appearance of only re- 
quisiie number of Jurors—Procedure—Selection of 
Jurors by lotc—Constrtution of Jury, legality of-— 
Irregularity of constitution of Jury, whether curable 
—‘Choice by lot’, necessity of--S. 276, construction 
of. 
Where only five Jurors were present in Court, 
though ten were summoned and the Court chose 
those five persons by drawing tho lot from the names 
of the Jurors summoned including those Jurors who 
"ere absent, nnd these five Jurors constituted the 
Jury without any objection by the accused : 


Held, Per Ross and Allanson, JJ. (Wort, J., dis- 


senting).—(1) that there was no irregularity in the 
constitujion of the Jury; [p. $98, col. 2.] 

(2) that even if thero was an irregularity, it was 
Eo 8.937 of the Code of Criminal Procedure. 

ibid. : 

Bholanath Mazra v. Emperor (1), dissented from. 

Empress v. Jhubbo Mahton (3), followed. 

Per Wort, J.—The constitution of the Jury was 
illegal, and inasmuch as the constitution ofa Jury 
goes to the root of the jurisdiction, the defect was 
not curable under s. 537 ofthe Criminal Procedure 
Code [p. 900, col 2.] 


The first part of s. 276 ofthe Criminal Procedure : 


Oode which provides that the Jury shall be chosen 
by lotis mandatory and governs the second portion, 
and the second portion of the section cannot be con- 
strued so as to whittle down the plain meaning of the 
first part.. [p. 899, col. 9.] 

Where five persons are required to constitute a 
Jury and the choice is made from five persons only, 
there cannot be, under any circumstances, a choice by 
lot. [bid] 

Criminalappealfrom the decision of the 
Assistant Sessions Judge, Saran, dated the 
6th of June, 1927.  . : 

Mr. Sultanuddin Husain, for the Appel- 
lant.» 

The Government Advocate, forthe Orown, 


WOR JUDGMENT. 
"Ress, J.—The appellant was found 
“‘guilty by the unanimous verdict of a Jury 
of five pefsons ona charge under s. 376 of 
the Indian Pénal Codeand was sentenced 
by'the Assistant Sessions Judge of Saran 
to ‘five years’ rigorous imprisonment and a 
fine of Rs, 200. 
Thè principal contention in this appeal 
. is that the Jury was not properly constitut- 
ed because only five. of the persons sum- 


moned to act as Jurors were present and, as. 


five weresrequired, there could be no choice 


a 
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by lot as prescribed by, s. 276 of the Codé 
of Orimina] Procedure. . ; 

An affdavit has been filed on behalf of 
the appellant in which it is stated that 
only five Jurors were present in Court 
although ten were summoned; and that the 
Court drew the lotincluding those Jurors 
who were absent and some absent Jurors 
were also chosen by the lot but they being 
absent the Judge obtained substitutes for 
them bv the process of @limination. It is 
also stated chat objection was taken to this 
prceess of selection and to one of the Jurors 
selected. The Assistant Sessions Judge haa 
recorded that the five Jurors named in the 
order sheet veré chosen by lot 
objection on either side. 
that no objection was taken to any of the 
Jurors; and the statement in the affidavit 
that an objection was taken to one of the 
Jurors seems to rest on no better foundation 
than a mistake in acertified copy of the list 
of Jurors summoned to be present, drawn 
up apparently by the clerk of the Court, 
at the bottom of which is entered the remark 
“Five present chosen without objection on 
either side"; this has been wrongly entered 
in the certified copy as "four present 
chosen without objection on either side". : 

The affidavit itself shows that the Judge 
complied with rules framed by the High 
Court unders. 276. 'The argument is that 
this procedure disregards the positive diree- 
tion that thechoiceis to^be by lot because, 
ex hypothesi, a lot was impossible. The 
essence of theobjection is that there was 
no choice. Now clearly if the five’ persons 
present were unobjectionable and not 
objected to by either side, there is no merit 
in the argument, and if it has any point 
at all, the point must be technical. In my 
opinion there is no pojnt. The section 
means what itsays; the Jurors areto be 
chosen by lot from the persons summoned 
toaet as such. That is to say, it states the 
souree from which and the method by which 
the Jurors . are to be chosen; the 
source is the persons 
method is the method of" chance and is 
prescribed for the purpose of obtaining 


the number of Jurors required froma’ 
'number atleast twice as large: see s, 326 


(1). The only difficulty that can ,arise is 
that the number drawn may, owing to 
absence or objection or both, be less than 
the number required. This difficulty is met 
by theseZond provieo which ‘gnables the 
Judgsto go to anather source of supply, 


+ 


without , 
Thisis conclusive ` 


sammonéd; the. 


. € 
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piz, the other pétsons present in Ccurt, 
and inthateyent 'the method of chance 
is no longer to be used. Section 279 (2) 
indicates how the choice isto be exercised’ 

. jn the case therein referred to, the method 

~ being arational method ofselection. The 
H ` * . . . 

- gection,then,read accordingtoits plain lar gu- 
age covers every case. The argument for the 
appellant adds to the section {wo words 
which are not init, viz, the words “and 

_present” after ethe words “summoned 
to act assuch" and thisat once intrcduces 


a case—the present case—which is leftun- 


provided for. Apart from tke fect that 
thefe is no justification for adding these 
words to the language used by tke 
Legislature, it is, in my opinion, sufficiently 
clear from the consequence to which it leads 
that this construction of tke secticn is 
wrong. -In Bholanath Hazra v. Emperor 
(1) a - different view has teen taken. 
In that case their Lordships observed: 
“In the present 
five Jurors present and five teing the 
necessary quorum for a Jury, plainly.there 
were not enough Jurors present to permit 
oftheir being chosen by lot. The proper 
course, in my opinion, therefore for the 
Judge to have followed was to make good 
the deficit by choosing some other persons 
who were present and adding their 
names to the five Jurors and from the 


whole body choosing the necessary five by . 


lot to act as the -Jury in the case.” With 
all respect, it seems to methat there is 
: nothinge in the section to authorize this 
. course; and that if this be a construction of 
the. second proviso, it is contrary to tbe 
-` decision in Government of Bengal v. 
Muchu Khan (2). Inthat case the facts were 
that fourteen Jurors had been summoned 
and only three appeared, From the number 
summoned it would appear that the Jury 
was to consist oiseven persons although 
thisis not stated in ihe report. Four 
. persons who happened to bein the precincts 
of the Court were called, as Jurors to 
make*up thg number. It was held that 
there was nothing illegal in this and that 
the words in s. 276 of the Code that "the 
Jurors shall be chosen by lot" did not apply 
to the proviso, 
deals witha case where there isro effective. 
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ease there being only. 
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exhausted without completing the number— 
and it provides how the number is to be 
completed. In my opinion, therefore, there 
was noeirregüularity in the ,constitution of 
the Jury. 

It there was any irregularity in this 
matter, the further question arises whether 
it is cured by & 537. The decision in 
Bholanath Hazra v. Emperor (1) is against 
such a view; but in Empress v. Jhubboo 
Mahton (3) where the Jurors were selected 
by the Judge instead of being chosen by 


Jot, it-was held that as no prejudice 


was shown the verdict could not be in- 
terfered with. This case, was not dissented 
from in Brojendra Lal Sirkar v. King- 
Emperor (4) where it was distinguished on 
the ground that no objection was taken to 
the selection of Jurors. In. the present 
case the Judge's order shows that no objec- 
tion was taken and,in my opinion, if there 
was any irregularity it is cured by s. 537. 
On the merits of the case thelearned Vakil 
for the appellant contended that there was 
misdirection, or non direction amounting 
to misdirection, in the charge to the Jury on 
four points, namely, (l) the learned As- 
sistant Sessions Judge did not correctly. 
etate the effect cf the medical evidence; 
(2) he. did not bring to the notice of the 
Jury theimprobability of the girl's bav- 
ing been carried from the field where she 
was working to the place of ccoeurrence; 
(3) the charge was inadequate on the ques- 
tion of the identity of the accused; and 
(4) the attention of the Jury was rot 
drawn toan alleged delay on the part of - 


- the Sub-Inspector of Police in submitting 


his diary. lt is sufficient to say that, in 
my opinion, there is no substance in the 
argument, The charge read as a whole is 
a fair and adequate presentation of the 
case and there was no misdirection, 

‘The question of sentence remains. 
According to the medical evidence tke 
appellant is a youth of 15 or 16 sears. 
Thesentence of fine is inappropriate; and 
the sentence of imprisonment is much tco 
severe, regard being had to the age of the 
appellant. While, therefore, upholding the 
conviction, I would reduce the sentence 


The e&cond clause of s. 279 ^ to two years’ rigorous imprisonment ang cet 


aside the sentence of fine. 


lot—ihe case where the Jurors present are 


(1) 99 Ind. Cas, 030; 44 O. L. J, 541; 28 Cr. L, J. 194; 
< A, L R. 1927 Cal. 242, 


.' (2) 86 Ind.e Cas, 467: 29-0, W, N, 652; 26 Cr, Lid, 
B10; A, I, R. 1825 Cal. 798, : 


. Ioughtto point out the irregularity in , 
" the questioning of the Jury by the Assistent 
| (8) 80. 739; 12 O, L, R 233; 6 Ind, Jur. 039; 4 Ind 
Dee. (N. 8.) 477. ; 4 

-(4) TO. W, N. 188, | 
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Sessions Judge.He should simply have 


taken their verdict on the charge without. 


questioning them in detail. , : 

Wort, J.—I am in agreement wih the 
judgment -of my learned brother as regards 
the question of the alleged misdirec- 
tion. In my opinion, there-is no such 
misdirection nor is there such non- 
direction as to'amount to misdirection in 
this case. In any event it cannot be said 
that the accused has been prejudiced in 
aay way. i 


The main ground of appeal is, however, - 


that regarding the constitution of the 
Jury. Lt isa little difficult to ascertain 
from therecords of this case the facta on 
this point, but the learned Government 
Advocate, as I understand him, is prepared 
to&dmit that for the purposes of this argu- 
ment that only five Jurors of thosssummon- 
ed appeared and answered to the summons 
on the day of the trial, j ! 

In that state of affairs it is argued by the 
learned Vakilon behalf of the appellant 
that s. 276 of the Criminal Procedure Code 
has.not.been complied with, inasmuch as in 
the circumstances that five Jurors were re- 
quired forthe panel there has been no 
choice by lot from the persons summoned ; 
and that, therefore, the trial was no trial ab 
all, the tribunal not being constituted ac- 
cording to law, ki 


The argument on behalf of the appellant. 


amountsto this that whatever process may 
hav been adopted, where you require 5 and 
that choice is being made from 5 only, there 
cannot be under any circumstances a choice 
by lot. That, of course, is obvious. 

On behalf of the Crown it is argued, inter 
alia, that as the order-sheet states that five 
Jurors were chosen by lot that is conclusive, 
although the learned Government Advocate 
. admits as I have already stated that the 

choice musthava been made from only five 
persons. Thatall the names of the 10 Jur- 
` ors summoned were placed in the box aec- 
. cording to the usual practice, and’ that as 
these names were drawn out there was a 
choice by lob and a compliance with the 
section. With great respect to the learned 
Goverament Advocate, in my opinion, if I 
' were to hpld that, inthe light of the facts 
admitted, it would be to say the least dis- 
ingenuous.. 4 . f 

Now let me say at once that we are not 
. in any way concerned in this case with the 
possible difficulties that may arise by reason 
of a devision,unfayourable to the proscQu. 
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tion in this case.. If siteh difficulties arise 
they must bedealt with decording to law, 
and if they are insuperable it may be. that 

Legislature may have to step in and deal 
with them in its wisdom by legislation. 

- Weare not concerned with cases in which 
there may be ro knowledge of the fact whe- 
ther all or only some of the summoned Jurors 
are present,that is to say, cases in which 


there may mot be a choice by lot in fact, 
“although by reason of the Court's being un- 


aware of thefacts and that in taking names- 
from the box a panel may be obtained be- 
fore the ten names iu the boxare exhausted, 
the Court may be unaware of a non-cofh- 


_pliance with the law. 


We ara concerned with a case which in 
thelight of.the knowledge we now possess 
there could not have been a choice by lot. 
It would appear to me that knowing the 
facts as we do there can be no conclusion 
other than that thelaw was not complied 
with. 

. However, itis argued that reading the 
whole ofs. 276 with its provisos that the 
Court did allit was entitled or called upon 
to do, and that, therefore, there had been 
a choice by lot within the meaning of the 
section. Ihavesazidand repeat that whereyou 
require five Jurors and you have five.only: 
to choose fram, there cannot be a choice by. 
lot and that is merely repeating the obvious, 
The first part of the section is mandatory 
and, in my opinion, governs the remainder, 
&nd ifthereis placed upon the remainder 
of the section, which while not clearty and - 
in terms making exceptions to the general 
rule, a construction which in effect whittles 
down the plain meaning of the first part, 
then, in my opinion, that construction can- 
not by reason of the canons of construction 
be held to be sound. 

The second proviso to th4 section is tó 
the effect thet when there is a deficiency 
of persons summoned the number of Jurors 
required may with the leave of the Oourt 
be chosen from guch other persons. as may 
be present. “. Er 

Itis argued that the numbtr of Jurors 
required here was not deficient and, there- 
fore, the choise being made'from the box in 
which the names weré placed, there was à 
compliance with the section. " 

- In my opinion, that argument amounts to 
this, that when the section says persons 
summoned it means the number of persons 
required for a panel. The answer, to that 
appeare ta be that the section does not say 


. 
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Bo but refers cleuxly to the deficiency of ihe 
persons sumfnoned, and secondly that the 
argument would amcunt to this, that where 
the proviso dces not come into action then 
ihe Court need not call upon persons in 
. Üourt to make up the deficiency, but it may 
go through the formality of choosing by lot, 
"and that will be sufficient, although there 
cannot bein the circumstances in fact a 


choice by lot. That, in my opinion, would - 


reduce thesection to an absurdity, also to 
. hold that that method would be sufficient in 
the circumstances, is tanlamount to saying 
that all that is necessary is à paper transac- 
tion. A further argument on this point is 
put.forward based on the rules made under. 
the section. Ido notseeanything in those 
rules which detracts from the plain mean- 
ing of the section and if there is any such 
thing Lhave no hesitation in stating that 
the rules to that extent are  ulira vires, 
- Other sections of this part of the Code have 
been.referred to by the prosecution; s. 278 
- which deals with objections to Jurors has 
been mentioned. It isargued that if objec- 
tions are taken to Jurors by the accused the 
same result as to deficiency in numbers may 
result. That may beso but the section we 
-have to construe is not affected. The 
section must ba complied with , aad no 
objection, if valid, can interfere or in any 
way. alter ita mandatory provisions. 

Another. section referred to is 536 but 
that relates to another part of the argument 
on bebpalf ofthe Crown and will be dealt 
with later, 

The -section which has a direct bearing 
on s. 276 is s, 320 which provides, inter alia, 
that the number of Jurors summoned shall 
be double the number required. That is 
to my minda clear indicalion that all pre- 
cautions shallebe taken to insure a choice 
. by lot in reality. z F : 

This güestion is not without authority. 
- To. dealin the first instance with cases 
quoted on behalf of the Crown; the first 
case is Government of Bengal v. Muchu Khan 
(2 which “decided that in the case of 
Jurors being taken from those present in 
Court it was net necessary to choose from 
them by lot. This casadeais with the proviso 
aud does not inany way deal with ihe 
firsb part of the section nor with facts which 
are present inthis case. Itis argued that 
there need be no choice from people present 
in Oourt unless the number of summoned 
Jurors #5 less thaw the number required 
for a panel and that being so of necessity 
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there was no choice by lot in the strict 
sense; of those summoned Jurors, which 
elearly,indieates that ia certain cireum- 
stances the section iscomplied with altlfough 


no lot was strictly taken, In the first place’ 


that places a construction on ihe proviso 
which is by no means clearly established. In 
the second place I am clearly of the opinion 
that, even if we were concerned with the 
proviso, which we are not, the only construc- 
tion to be placed on this authority results 
in the clear intention of the section being 
tampered with then this case is of doubtful 
authority. But I do not so hold. 

There isno doubt inmy mind that the 
section was not complied with in this case 
andl am strengthened in my view by the 
case of Bholanath Hazra v. Emperor (1) 
which is directly in point, 

There is the further point to consider, 
Whether holding as I do that the Jury was 


not properly constituted the defect is cur- - 


able: In other words was the accused 
prejudiced. In my opinion the constitution 
of the tribunal goes to the root of the juris- 
diction andis not a curable defect. i 


We have been reminded of s. 536. which 
makes a trial with the aid of assessore when 
there should have beena trial by Jury and 
vice ‘versa not necessarily bad, This ape 
pears to be ia favour.of the appellant rather 
than the prosecution, {f the Legislature 
has been careful to deal with certain irregu; 
larities by Statute and to leave others un- 
touched, it would appear to be a clear 
indication that Legislation is necessary to 
cure defects such as those dealt with and 
the one before us. Section 537 is also referred 
to. This section deals with certain specified 
irregularities and does not mentionnor in 
any way affect matters of the construction 
of the Courts: The Jury is as mucha part 
of the Court as the Judge himself. It has 
been held that this section deals with 
irregular proceedings of competent Courts 


and not the constitution of the Court itself., 


It haa been held that neither ignorance of 
the parties nor silence on their part can 
vest a Court with jurisdjction and powers 
it does not possess [King Emperor v, Sakha- 
ram (5)] Incidentally there is abpndant 
authority in the Fnglish Court8 for this 
juridical principle. This case last méntioned 
was a case ofa Magistrate exercising a juris- 


diction which he. did not possess but in my. 


view is in point. A Court hot properly 
" (5 896B,503Bom LR, 8588/ 8 0 


03 T. 0.19237] 
constituted has no jurisdiction and, in my 
opinion, this Court which tried the accused 
before us in this case had not ang 
defect*is not curable. In the case. of 
Empress v. Jhubboo Mahton (3) i& was decid- 


ed thatitthere was no objection then there : 


couldnot be said to be prejudiced. 

‘But holding the view I do that thisirregu- 
larity goes to the root of jurisdiction, I am of 
the opinion that that case does not bind us 
andin any way I prefer to follow the case 
of Bholanath Hazra v. Emperor (1). on this 
point. 

-In my opinion, therefore, the conviction 
must be set aside but the accused must be 
remanded to take his trial before a Court 
constituted in accordance with law. 

Allanson, J.—The order in the order- 
sheet regarding the constitution of the Jury 
jn the present case is as follows:— 

“The five Jurors named on the reverse 
side were then chosen by lot without objec- 
tion on either side,” 

. An affidavit has been sworn on behalf 
of the appellant that there were only five 
Jurors present out of the persons summon- 
ed and that the Court included in the 
drawing of lots the names of those who 
were absent. It is argued that the pro- 
cadure adopted by the learned Assistant 
Sassions Judge was a grave illegality 
which vitiates the whole trial. 

Section 276 of the Code of Criminal 
Procadure, so far as it is material to the 
point under consideration, provides as fol- 
lows :— 

- “Dhe Jurors shall be chosen by lot from 
the persons summoned to act as such, in 
such manner as the High Court may from 
time to time by rule direct; provided that 
secondly in case of a 


of the Court, be chosen from such other per- 
sons as may be present. ....... Es . 
The rule made by the High Court under 
this section directs that the names of all 
the’ persons summoned to attend, except 
guch as have” been excused from attend- 
ance by the Sessions Judge, shall be put 
into a box, and in open Court as many 
names “ase ara required to make up the 
Jury shall be drawn out one after another 
and “if any of the Jurors whose names 
shall be so drawn shall not appear, orif 
‘any be objected to and the objection be 
allowed, then such further number shall 
* be drawn asana be necessary to complete 


» 
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the number of Jurors required for the 
case, - e 

It seems clear, from the words ia the 
section “shall be chosen by lot from the 
persons summoned to attend’ and from the 
wording of the rule made under the sec- 
tion,. that it is not comtemplated that there 
should be a preliminary roll call by the 
Judge to ascertain how many Jurors 
‘among those summoned to attend are pre- 
sent. If such roll call is contemplated, it 
would be unnecessary to put into the box 
the pames of Jurors who are already 
known not to be present, It may, of courge, 
happen that, even when only five Jurors 
are actually present, the number required 
may be drawn out by lot before all the 
names are exhausted. It will then not be 
known if the Jurors whose names still re- 
main in the box are present or not, 

The second proviso, in my opinion, is 
intended to meet a case in which after 
the drawing, of lots the number of Jurors 
is not obtained owing fo a deficiency of 
persons summoned. lf, for example, after 
the drawing of lots only four Jurore are 
empanelled, the Court may choose one more 
person from among the persons present - 
in Court. [ am not prepared to accede to . 
the argument that the words “a deficiency 
of persons summoned” are to be interpret- 
ed as implying that if the number of © 
Jurors present is equal to the number 
required, then the Court may make up 
the defieiency from persons present in 
Court; that is by adding one or mole per- 
sons present in Court and then drawing 
lots among the five Jurors and the addi- 
tional person or persons. The words "by 
lot" do not appear in the.provisc. The 
omission -of these words in the proviso 
must have been intentional. , Moreover, the 
word "defieiency" can only mean less than 
the number required, as the véry words 
of the proviso show. lf the words '‘defi- 
ciency of persons summoned" are intend- 
ed to eover & case. when ihe exact number 
required for the Jury aye present, 
then I am unable to understand the mean- 
ing of the rest of the proyico The duly 
of the Judge at the commencement ofthe 
trial is to draw by lot the names’ of 
all Jurors summoned to attend, other&han 
those excused; 88 soon as the required 
number is obtained the drawing of names . 
ceases. lf, as the result of absence. or 
challenges, there is a deficiency of Jurors 
after all-the names have been drawn, he 
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will then proceed to make up the required 
‘number under the’ second proviso or under 

8, 279, as the case may be. : 

It is argued that it is meaningless to 
draw lots among the persons summoned 
to attend, when only the required number 

are present. But, in.my opinion, it is the 
procedure prescribed by law. Ifa roll call 
has. first to be taken to ascertain the num- 


ber of Jurors present, then it is meaning- - 


‘less to include fn the box from which the: 
lots are drawn the names of persons known 
not to be present. The law does not say 
the lots are to be drawn only from among 
thé Jurors present, but it says “from the 
persons summoned to act as such,” and 
the rule clearly provides that the names 
of all the Jurors summoned to attend and 
not exempted are to be put into the box. 
In my opinion, the words of the section 
before the proviso deal with the choosing 
_ by lot, which must always take place. If 
after drawing lots a deficiency of Jurors 
,occura, the second proviso comes in, and 
no further question of drawing by lot 
arises, If the contention of the learned 
Vakil that there can be no drawing of 
:lóts when only five persons are present 
. (this contention presupposes a preliminary 
. roll call), then the following anomaly arises. 
Lots can be drawn if six Jurors are pre-. 
sent; if four are present, the Judge can 
make up the number in the manner pre- 
scribed in the second proviso. ' But, if five 
are present, he must adjourn the trial and 
.fresh Surors must be summoned under 
s. 326. If this was intended, the law would 
have provided accordingly. 
_ Certain authorities were cited at the Bar, 
The earliest’ case is Empress v. Jhubboo 
Mahton (3). There the Sessions Judge had 
himself selected the Jurorsinstead of draw. 
ing them by lot; yet as it was not seriously- 
‘contended that the accused was in any 
way prejudiced, it was held that the objec- 
tion was one which ought not to be en- 
tertained for the purpose of "interfering 
with the verdict, regard being bad to the 
provigions df s, 283 (now s. 537) In 
Brojendra Lal Sirkar v. King-Empeior (4) 
. the ‘facts were that the Séssions ` Judge, 
‘finding only, three Jurors present, sum- 
mongd from the town nine more Jurors, 
“It was held by the Court that this was 
. illegal, as Jurors can only be summoned 
after being chosen by lot from the whole 
list of Jurors, .as provided in a. 326. Ob- 
jection was taken at the time of thé trial. 
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` lot. It does not appear 


-and by the High Court 


“With all respect I do no 


Empress v. Jhubboo Mahton (3) was not 
dissented from, but only distinguished, on 
the ground that it did not appear from the 
report ‘of that vase that any Objection was 
taken at the time of the trial. In Govern- 
ment of Bengal v: Muchu Khan (2) in 
which only three Jurors appeared, the 
Judge called on four persons who 
happened to be in the precincts of the 
Court to make up the required number, 
which was seven. They were not chosen 
by lot, It was held that there was nothing 
illegal in this, as the words “the Jurors 
shall be chosen by lot" in s, 276 cannot 
bs applicable to the second proviso undér 
which the Sessions J udge had acted.. Thig 


authority is-of importance in view of the: 


contention of the learned Vakil for the 
appellant in the present case that, if there 
are only five Jurors present, “the Court 
should call on one or more persons in 
Court to serve and then draw lote to empanel 
a Jury of five. . 

Bholanath Hazra v. Emperor (1) is a re- 
ceut case of ths Calcutta High Court, 
There only five Jurors appeared out of the 
12 summoned, and they' were empanelled. 
It was held. that there being only five 
Jurors present and five being the neces- 
sary quorum for: a Jury, there were. nof 
enough Jurors to permit of their being 
chosen by lot. 
learned Judges considered, was to make 
good the deficit by choosing some other 
persons who were present and-adding their 
names 'to the five Jurors, and from the 
whole body choosing the necessary five by 


whether or not the Sessions Judge had 
followed the procedure prescribed by s. 276 
rule made under 
ihat section, which is identical with the 
rule in this Province; or whether he em- 
panelled the Jury after. taking a roll call 
and dispensing with the drawing of lot. 


view that.the Judge's duty was to select 
some persons present in Court and ten 
draw lots. This procedure, iif my opinion, 
is not warranted by the wording to the 
proviso. The learned Judges refused to 
treat the procedure adopted as a* mere 
irregularity, and .pointed out tbat- Empress 
v. Jhubboo Mahton (3) was not ‘followed 
in Brojendra Lal Sirkar v. King-Emperor (4), 


Empress v. Jiubboo Mahton (3) was, however, ' 


distinghished in  Brojendra Lal Sirkar v. 
King-Emperor(4) and was not dissented from 
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The proper course, the . 


from the report - 


t agree with the ` 


pied 0,198 - 


In my opinion, the learned Assistant: 


Sessions Judge has followed the procedure 
pressribed by law and the Court was pro- 
perly constituted. M 

It was alternatively argued by the learn- 
ed Government Advocate that, even if there 
was an irregularity, it is cured by s. 537, as 
no objection was taken at the time and 
there has been no prejudice to the accused. 
Empress v. Jhubboo Mahton (3) is a clear 
authority for this contention, and in that 
case there wasa much graver irregularity 
than there was in the case before us, as- 


suming that there has been an irregularity . 


“ab all; for in the former case the Judge 
himself selected the Jurors out of those 
present instead of following the procedure 
.prescribed, viz., choosing them by lot. 

.In regard to the questions of misdirec- 
tion and sentence I am in agreement with 
my learned brother Ross, J. : 

Ross and Alianson, Jd.—The order 
ofthe Courtis that the conviction be up- 
held but the sentence be altered. The 
sentence of fine is set aside. -The sentence 
of imprisonment is reduced to two years' 
rigorous imprisonment, . A 

A. N. A. Sentence altered, 


CALCUTTA HIGH COURT. 
OntMINAL Revision No. 321 or.1927. 
June 15, 1927. . 
Present: —Justice Sir Oharu Chunder Ghose, 
Kr., and Mr. Justice Cammiade. 

LAL MOHAN (SABA) PODDAR— 

i PETITIONER 
versus 
: BMPEROR—OpposiTE PARTY. 

Income Tax Act (XI of 1922), ss. 28 (2), 87—-Penal 
Code (Act XLV of 1860), s. 196—Proceedings before 
Income Tax Officers, whether ‘judicial “proceedings — 
Production of false account books—Conviction under 
s. 196, Penal Code—Legality of conviction. 

. A person who, on being served with a notice under 
s 23 (2) of the Income Tax-Act, produces false account 


books before’an Income Tax Officer, cannot be convict: . 
ed of an offence utiders. 196 of the Penal Code, inas-. 


much as, under s. 37 of the- Income Tax Act, proceed- 
ings before Income Tax Officers are to be deemed to 
be judivial proceedings only within the meaning of 
ss. 103tand 228 of the Penal Code. [p. 904, col. 1.] 

Rule against an order of the Deputy 

- Magistrate, Dacca, dated the 11th February, 

1827. . : ; 

Sir Provas Chandra Mitter, Babus Bhagi- 
rath Chandra Das and Suresh Chandra 
Taluqdar, for the Petitioner, 
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' tion; 
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Mr. Khundkar, for the Crown. 
JUDGMENT.—This Rule must be made 
absolute end for the following reasons: It 
appears that the petitioner before us is & 
member of a family who carry on an ances- 
tral business in the District of Dacca as 
cloth merchants and money-lenders. The 


- firm in question were asked by the Income 


Tax Authorities to submit a return of their 
income for purposes of agsessment of in- 
come tax. A return was filed, but there- 
after anotice was served on the firm under. 
the provisions ofs. 23 (2) of the Indian 
Income Taz Act, 1922, requiring the produc- 
tion of certain account books for the years 
1329 and 1330 B. S. The petitioner before 
us asstated above is a member of the firm 
but he is also a legal practitioner at 
Narainganj. It appears that the petitioner 
on two days, namely, the 8th September, 
1925, and the 25th November, 1925, produced 
certain books belonging to the firm in ques- 
tion before the Additional Income Tax 
Officer. Itis said that he attended before 
the Additional Income Tax Officer for the 
purpose of explaining the accounts con- 
tained in the said books to the Additional 
Income-Taz Officer. It was found, however, 
in the course of further investigation by the 
Income-Tax Authorities thatthe books in 
question were false account books and had 
been prepared for the purposes of the assess- 
ment ofincome-tax. Thereafter the petitioner 
along with another person was prosecuted for 
having committed an offence punishable 
under s. 196, Indian Penal Code. He was 
convicted and sentenced to pay a fine 
of Rs. 500 and to be detained in Court 
tillthe rising. The petitioner thereafter 


Rule. 

On behalf of the petitioner Sir Provas 
Mitter has argued that the petitioner could 
not be convicted under s. 196,‘Indian Penal 
Oude, having regard, to the provisions oi 
s. 37 of the Indian Income Tax Act. Sec- 
tion 37 of thb Act runs as follows ;, —"The 
Income Tax Officer, Assistagf? Commissioner 
and Commissioner shall, for theepurposes 
of this Chapter, have the same. powers, as 
are vested ina Court under the. Code of 
Qivil Procedure, 1908, when trying^a suit 
in respectaf the following mattess, name- 
ly:—(ayenforeing the attendance, of any 
person and examining him onoathor affirma- 
(b) compelling the production of dóeu- 
ments; 


1 


“moved this Court and obtained the present - 


and 10) issuing commissions for:ex- ` 
. amination of witnesses; and any proceeding 
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"before an Income Tex Officer, Assistant 


Commissioner or ‘Commissioner under this. 


‘Chapter shall be deemed to bea 'judicial 
‘proceeding’ within the meaning of ss. 193 
and 228 of the Indian Penal Code." 

It would appear from what is contained in 
s. 37 ofthe Indian Income Tax Act that 
any proceeding before an Income Tax 
Officer, Assistant 
sioner under the Chapter in which s. 37 
finds a place [it emay ba noted that a pro- 
ceeding pursuant to anotice under s. 23 (2) 
is a proceeding under the said Chapterl 
would be deemed to be a “judicial proceed- 
ing? for the purpose of sustaining convic- 
tions under ss. 193 and 228, Indian Penal 
Code. As we read s. 37, it seems to us to be 
clear that the Legislature has, for the pur- 
pose of punishing offences under ss. 193 and 
928, Indian PenalCode, (and under noothers) 
converted proceedings before the officers 
“mentioned therein which are not judicial 
proceedings ordinarily into "iudicial pro- 
ceedings.” Section 37, being a penal sec- 
tion, has to be construed strictly and as 
wil be seen from what is stated above 
there is no reference whatsoever in the 
' section itself tos, 196 of the Indian Penal 
Code. Therefore, having regard to the 
terms ofs. 37, itcannot be said that the 
proceedings which took place before the 
Additional Income Tax Officer on the pro- 
duction of the account books on the two 
dates referred to above were "judicial pro- 
ceedings.” If that isso, having regard to 
s. 37 these is no room whatever in it for 
attracting into it the provisions of s. 198, 
Indian Penal Code. 

"The result, therefore, is that the convic- 
tioxand sentence of the petitioner under 
8:196, Indian Penal Code, must be set 
aside and the fine, if paid, will be refund- 
éd.: ° 


“ANA, Conviction set aside, 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 210 or 1927. 
April 7, 1827. 

Presegit:—Justice Sir Cecil Henry 
- Walsh, Kr. T 
. PITAMBAR AND ANOTHER—À PPELLANTS 
versus 
EMPRROR— Opposite PARTY, 
Criminal Procedure Code (Act V of 1898), s. 4r — 
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Commissioner or Commis- ` 


[104 f. C. 1927] 


Finding of alternative offences— Complaint, legality o 
—Duty of Judge to record de finite finding before mak- 
ing complaint. 

Before, making a complaint under s. 416 of the 
Criminal Procedure Code, the Court should conse to a 
definite finding that an offence or offences have been 
committed by the person against whom the complaint 
is mace, and it isnot sufficient to record a finding of 
two alternative offences which are mutually inconsist- 
ent. " 
Criminal appeal fron an order of the 
Additional District Judge, Aligarh. 

Mr. Mushtaq Ahmad, for the Appellants. 

- The Government Pleader, for the Crown: 

SUDGMENT.—I have no materials 
before me in this appeal to enable me to 
differ from the finding of the Additional 
District Judge. The District Judge hes 
come to a conclusion somewhat different 
from that of which the defendart himself 
took up in his defence. He appears to think. 
that both parties have been misleading the 
Court as he is definitely of opinion that 
the thumb-impression is that of the 
defendant which the defendant denies. 
On the other hand, he has come 
clearly to the conclusion that the promissory 
note, then, though originally bearing the 
thumb-impression of the defendant, has 
been materially altered. He does not 
appear to have made up his mind whether 
itis an entire fabrication or merely a sub- 
sequent alteration. Both those alternatives 
would amount to altering a forged docu- 
ment, but Mr. Mushtaq Ahmad rightly 
points out on bebalf of the appellant that 
the conclusion at which the learned Judge 
has arrived in his finding asto the existence 
of a prima facie complaint is in the alter- 
native. Ido not think that that is sufficient 
to comply with the section. For example, 
you would not satisfy the section by record- 
ing a finding of two alternative offences, 
which were mutually inconsistent. What 
the section requires is that the Court may 
after such preliminary enquiry as it thinks 
necessary (and it is clear in this case that 
the District Judge in hearing and deciding 
the appeal has made all the preliminary 
enquiry which he considered necessary), ' 
record a finding to the effect that n offence 
appears to bave been committed and make 
a complaint thereof in writing signed by 
him as the Presiding Officer of the Gourt 
and forward the same toa Magistrate. of 
the first class having jurisdiclion. : The 
action taken by the District Judge appears 
to-have been based upon the practice, which 
existed undtr theold section. Itis.possible 
that he did not study the provisions of 


` 
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the existing section, or, if he did, failed to 


observe. the duty imposed upon him. In. 
‘order to comply with the section he must. 


record a finding that an offence or offences 
have been committed and he must make a 
eomplaint in writing signed by him and 
setting out the particulars of each of such 
complaints which he intends to forward to 
the Magistrate. 

It seems to me, therefore, that the proper 
course is to return the record to the District 
Judge and to ask him to complete the 
matter in accordance with the provisions 
of the section. - Therefore, the stay order 

. will continue until the matter ia put rightly 
according to law. - 


TAN. AL Order accordingly, 


.- 
samagana nagan 


CALCUTTA HIGH COURT. 
> ORIMINAL APPEALS Nos. 111,117, 185, 266, 
: 297, 307, anD 366 or 1927. 

August 18, 1927, 
Present:—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Gregory. 

' .ROSONALI AND OTAERS— APPELLANTE 
versus . 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 279, 
8326—Juryltrial—Choosingof J'ury-- Guidirg principles 
—Deficiency of persons summoned to act as Jurors— 
Procedure—Proviso (2) to s. 279, construction of— 
‘Required’, ‘chosen’, meanings of—Provisions as to 
selection of Jurors to be'stricily complied with 

The word ‘required’ in proviso (2) to s. 276 ofthe 
Criminal Procedure Code does not mean required to 
constitute the quorum fora Jury or to make up the 
minimum number of, Jurors which will render a 


choice of Jurors by lot possible, but refers to the. 


“words immediately preceding, namely, ‘in case of 
a deficiency of persons summoned’, and means re- 
quired to make up the minimum number ofJurors 
summoned to attend under s. 326 of the Code. [p. 908, 
col. 1.j 


The word ‘chosen’ in the ‘said proviso means 


‘chosen by lot’, and a deficiency of persons sum- 
moned'to attend as Jurors cannot be supplemented 
otherwise than by lottery from those ‘persons present 
in Court. [p 903, col. 2.] : a $ 
The guiding principle underlying the sections of the 
Oriminal Procedure Code relating to. the constitution 
ofa Jury is to secure an impartial trial by rendering 
impossible any .intentional selection of Jurors to try 
a particnlar case, and an accused . person has‘a right 
to claim” to be tried by, à Jury chosen with strict 
regard to all the safeguards provided in the Code 
to secure parfect impartiality. . [p. 908, col. 1j 
e Bholanath Hazra v. Emperor (1), followed: 
Rahámat Sheikh v. Emperor (2), not followed. 


. Criminal appeals against the orders of the 
*: Second Additional Sessions Judge, Bakar- 
ganj, dated the .6th January, 1927. 
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.required' by s.. 276, 
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-Babus Suresh Chandra Talukdar and 
Jatindra Nath Sanyal, for the Appellants in 
Appeal No. 111. . .* E TEC 
Mr. Camell and Babu Hira Lal Ganguly, 
for the Appellants in Appeal No; 117. 
Mr. A. K. Fazlul Haq, Babus Debendra 


-Narain. Bhattacharjee and Haridas Gupta, 


for the Appellants in Appeal No. 185. ~ 
Mr, Girija-Prosanna Sanyal and -Babu 
Bijali Bhusun Sanyal, for the Appellants in 


Appeal No. 266: - 2778 ; 
Babus Dinesh Chandra Roy and Hari- 

oe um for the Appellants in. Appeal 
o. 297. . ` 


` Mr. Camell and Babu Chandra Sekhar 
Sen, for the Appellants in Appeal No. 307. 
Babus Debendra Narain Bhattacharjee 
and: Profulla Chandra Nag, for the Appel- 
lant in Appeal No. 366. . 
. Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Orown, x 
JUDGMENT.—In all these seven 
appeals ‘the point. has «been taken 
that the trials in the Sessions Courtg, 
out of which these appeals have arisen, 
have been bad inasmuch as the provisions 
of s. 276 of the Code of Criminal Procedure 
and of the other relative sections were not 
complied with. In other words, it is.con- 
tended in these appeals that the constitu- 
tion of the Courts for the trial of the accused 
in these cases has not been in accordance 
with law. ETATE 
Before we deal with this point it may be 
desirable to Set out briefly the facts involv- 
ed in each ‘of these appeals, In «Appeal 
No. 111 of 1927, the accused were charged 
under s. 148, Indian Penal Code There 
was also acharge against accused Nog, 1 
and 4 under s. 324, Indian Penal Code. 
Accused No. 2 was further charged’ with 
an offence under s. 304, Indian -Penal Code: 
It is pointed out in the affidavit of Meserali 
which has been filed before us, that.out 
of the number of persons summoned under 
s. 326, Criminal Procedure Code, only five 
persons attended at the time. of the ¢dm- 
mencement of ethe trial. The five péréons 
who attended were asked by the learned 


Additional Sessions Judge.to act as &iJury. 


It is, therefore, contended*that the Juryiin 
this appeal were notichogen by lot in manner 
Code, and that, therefore, there, .was‘-no 
properly constituted Court consisting/ “of 
Judge and Jury for the trial of the acetíséd. 
In the order-sheet it is stated. that after 


the eharges were read -and explained to. 


Orimihal Procedure . 
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the en and after -their pleas were' 
taken, the five persons, whose names are. 


mentioned in the aff lavit of Meserali were 
chosen by lot without any objection and duly 
sworn. Oa behalf of the Orown, however, 
‘it has not been challenged that, asa matter 
of fact, only five persons out of the number 
of persons, summoned were present at the 
time of the commencement of the trial, 
who could be empanelled to act as a 


ur eu . > 
d Appeal No. 117 of 1927 the-accused 
were charged with haviag committed 
ofences punishable underss, 366 and 368, 
Indian Penal Code. It is stated in the 
affidavit of Ghulam Makdum Mia which 
has been filed before us, that out of ten 
Jurors summoned under s. 326, only seven 
attended at the time of the commencement 
of the-trial and that out of the said seven 
persons two were excused on personal 
grounds by the Sessions Judge and that 
out of the remaining five persons the accused 
objected to. one Juror when his name was 
galled out andthat the said objection was 
allowed by the Sessions Judge. There re- 


mained, therefore, four persons who could’ 


be asked to act as Jurors and the deficit in 
this case was made good by calling one 
Babu Motilal Banerjee to-take his seat on 
the Jury asthefifth Juror, It is, there- 
fore, contended that the Jury were not 
- ghosen by lot in manner required by s. 276, 
Oriminal Procedure Code. In this case 

` we.sent down the affidavit of Ghulam 
Makdum to the learned Sessions Judge 
for a report and the facts according to him 
are asfollows:—''Ten Jurors were summoned 
to attend Court on 29th November, 1926. Out 
óf the ten summoned only seven appeared. 
From theseven it wasnecessary to select five 
by lot to serve on the Jury. Seven tickets 
bearing the names of the seven Jurors were 
put in theballot bagand were drawn outone 
by one by me personally. As each ticket 
was drawn out of the bag, the name on it 
was read oub to the Court, anti the defence 
asked if they Óbjected to the Juror. If'no 
objection was raised,then the Juror immedi- 
ately took his seatin the Jury box. Two 
‘Jurors, when „the tickets bearing their 
-pamese were drawn out, asked to be 
‘excused on personal grounds and wers 

` excused. The defence objected ,to.oné Juror 
and the objection was allowed. The result 

. was that ,when the.last ticket had been 
yawn out ofthe bag, theré were only four 
Jurorsinthe Jury box. To makeup tha 
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deficiency I sent out notices to several per- 
sons, whose names are on the Jury list and 
who reside near the Court, to attend. «So far 
as my recollection goes, four or five such 
urgent notices were sent out, Two of the 
new Jürorsso summoned attended. Their 
names were written onticketsand the tickets 
put in the ballot bag. I drew out one ticket, 
&nd on thename being read out, asked 
ifthe defence objected to the Juror. No 


objection was raised, This Juror then took . 


his seat, joining the other four in the Jury 
box. The one remaining Juror was discharg- 
ed and the trial commenced." : 

In Appeal No. 1850f 1927 the accused were 
charged under ss. 325/34 and 323/34, Indian 
Penal Code. It appears that out of twelve 
Jurors summoned under s. 326, only eight 
persons were present at the time of the com- 
mencement ofthe trial. One Juryman was 
excused on personal grounds. Out of the re- 
maining seven, five Jurors were chosen by 
lot as stated in the order sheet without 
objection. 

In Appeal No. 266 of 1927 the accused 
were charged under ss, 325 and 325/34, 
Indian Penal Code. It appears-that out of 
ten Jurors summoned under s. 326 only 
five persons attended before the commence- 


: ment of the trial. Two pereons from among 


those present in the Court compound were 
added to the five mentioned above. There- 


after five persons were chosen by lot as stat- 


ed in the order-sheet from among the seven, 


In Appeal No. 297 the accused was charged 
under s8..467/109, Indian Penal Code. It is 
said that outof thenumber of Jurors sum- 


moned under s. 326 only four Jurors were: 


presentin Court before the commencement 
of the trial and that the learned Sessions 
Judge sent for one Juror, andhe thereupon 
asked the five to serve on the Jury and that 
thereafter the trial commenced. It is not 
stated in the order-sheet tLat the Jurors 
were chosen by lot, nor is it clear how there 
was or could have been a lottery. 


In Appeal No. 307, it appears that {en per- ^ 


sons were summoned undef s. 326. In the 
order-sheet it is stated by the Sessions 


'Judgein an addendum that “more than five 


persons were present so that a selection was 
possible, and as faras I know,all those sum- 
moned were present." -The trialconimerced 
on March 14, 1927, but later on it stood ad- 
journed to April 7, 1927. On March 16 one 
ofthe Jurors asked to be: exgused from 
further serving on the Jury as he wanted to 
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go on pilgrimage. His prayer was granted. 
The Sessions Judge then proceeded to sum- 
mon two Jurors from the Special Jurors’ list, 
but on April7, only one such Juror attendéd 
and he was substituted ia plaze of the Juror 
who had gone on pilgrimaga and who had 
been excus2d. The accused in this case 
‘were charged under ss. 436 and. 436/109, 
Indian Penal Code. 


In Appeal No. 386 the accused was charg- 
-ed with an offence punishable under s. 302, 
` Indian Penal Code. It was, therefore, necss- 
‘sary in a case like this to have aJury of at 
. least seven persons. It is said in the affidavit 
of Afsaruddin which has béen filed before us 
that out of fourteen Jurors summoned under 
8, 326, Criminal Procedure Code, only seven 
&ppeared in Court before commencement of 
- "the trial, and that thelearnedSessions Judge 
did not take any steps to have the Jury 
chosen by lot, : 


Under s. 274, Griminal Procedure Code, it 
is provided that in trials by Jury before the 
Court of Session, tha Jury shall consist 
of such uneven number, not being less than 
five or more than nine as the Local Govern- 
ment, by order applicable to any particular. 
District or to any. particular class of offences 
in that District, may direct. It is further 
provided that where any accused person is 
charged with an offence punishable with 


death, the Jary. shall consist of not less 


than seven persons, and, if practicable, of 
nine persons. In Bengal where the accus- 
ed is not a European or American, it 
has been laid down by Government that 
the Jury should consist of five persons. 
Sections 319: to 332 deal, among other 
matters, with questions relating to lists of 
Jurors aud Assessors for Courts of Session 
and to the summoning of Jurorsand Assess- 
ors for that Court. Under s. 328, Oriminal 
Prozedure Code, the Sessions Judge shall 


ordinarily, seven daysat least before theday . 
which he may from times to time fixforhold- ` 


. ing tLe Ssssions,send a letter to the District 
‘Magistrate requesting him to summon as 
many persons named in the said revised list 
or thesaidspseiallist as seem to theSsssions 
Judge to ba needed for trials by Jury and 
trřalsewith the aid of Assessors at. the said 
Sessions, the number to, be summoned not 
bsing less than double the number required 
. for aùy such trial, and including, where any 
accused person is a Huropean or an Ameri- 
can, as many Europeans or Arhericans as 
may be required for the purpose of choos- 
ing Jurors or Assessors for the ‘trial. The 
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"under s. 320. 


let from the persons summoned 


Juror attending in obedience t 


es e 
i. : 007 
names of thé persons to be summoned shall 
be drawn by lot in oper Coyrt excluding 
those who have servéd ‘within six months, 


unless the number cannot be made up with-. 


out- them; and the names so drawn 

specified in thesaid letter. Whore ihe i 
cused required and ig entitled to be tried 
under the provisions of s. 275, there shall 
be chosen by lot, in the manner prescribed 


-by or under s. 276, from the whole number 


of persons returned the Jurors who are ta 
constitute the Jury until a Jury containing 
the proper number of Europeans, or Euro- 
peans and Americans, or of Indians, as the 
case may be, has been obtained.. Provided 
that in any case in which the proper num- 
ber of Europeans or Americans eannot 
otherwise be obtained, the Court may, in ita 
discretion, forthe purpose of constituting 
the Jury, summon any person excluded from 
the list on the ground of his being éxempted 


It is, therefore, clear tha 
AUSF of persons to besu 
ly is ten and that in cases where the a 
is charged with an offence punishable win 
death, the minimum number of Persons to 
besummoned is 14 and that the number may 
be as many as 18. The form of precept to 
District Magistrates to summon Jurors and 
Aséessors, is set out in Schedule’ V Form. 
No.32. We then come to ss,'976 to 279 
Under s. 276 the Jurors shall be chosen by 


io act as 
igh Court 


mmoned ordinari- 


Su such manneras the H 
may from time to time by rule di x 
vided that in case of a detlciency of pee 
summoned, the number of Jurors required 
may, with the leave of the Oourt, be chosen 
from such other persons as may be present 
Under s. 277 provision is made for objections 
to Jurors whose names are called out, and 


8. 278 sets out the grounds of. "se: 
which may be urged ` objection 


the prosecutor, Then comes s. 
runs as follows: “Every objectio 
a Juror shallbe decided by the Court, "and 
such decisión shall be recorded ‘and be 
final. If the objection is-allowed, the “place 
of such Juror shall besupplied by any other 
Oo 8 sumi 

and chosen ‘in manner provided bz e. 978 
orifthere is no such other juroz present, 
then by any other person present in the 
Court whose name is on the list of J urofrs, or 
whom the Court considers a proper person 
to serve on the Jury; provided jhat no objec- 
tion to such Juror or other person is taken 
under s. 278 and allowed," i 


279 which. 


t the minimum ° 


by the aecused or -by © 


m taken to. 


» Sa 


- "908. 


‘Ti is apparent that the object of the 
provisions in the Code to which wa have 
just referred i$ to secure an impartial trial 
by rendering impossible any intentional 
selection of Jurors to try a particular case 
and that an accused person has aright to 
claim tobe tried by aJury chosen with strict 
regard to all the safeguards provided in the 
Code to secure perfectimpartiality. These 
being the guiding principles underlying 
these sections, weehave to ascertain the true 
meaning ofs. 276. In our view, there can 
be no doubt that the central idea is to have 
a Jury chosen by lot from the persons sum- 
mongd to act as Jurors, In other words, in 
ordinary cases, five persons are to be chosen 
by lot for the purposeof acting as a Jury 
out of ten persons summoned to act as 
Jurors, In murder trials, as already noticed 
seven or nine persona,as the case may ba, 
are to be chosen by. lot for the purpose of 


acting asa Jury out of 14 or 18 persons- 


-Summoned to act as Jurors. In case, how- 
ever, of a deficiency of persons summoned, 
i. e, where the persons attending in obedi- 


ence to the summonses are less than the: 


numbers summoned, the number of .Jurors 
required may, with the leave of the Court, 
be chosen from such other persons as may 
be present. Itisthis last clause which is 
the subject of controversy in thesa appeals. 
What is the true. meaning of the words 
"required" and “chosen” in tlie second 
proviso to 8.276? Does the word “required” 
mean required to constitute the quorum for 
a Jury, o» does it mean required to make 
up the minimum number of Jurors which 
will render a choice of Jurors by lot possi- 
ble, or lastly, does it mean required to make 
upthe minimumnumber of Jurors summon- 
ed under s. 326 to attend ? Section 326 re- 
quires a definite minimum of Jurors to be 
summoned for & pårticular case and it is 
important to bear this ia mind in consider- 
ing the sense of proviso 2 to s. 276. This 
proviso has been introduced to meet a case 
where there isa deficiency of parsons sam- 
moned, nd it geems to us tha ft the word 
d * req: iired" in th proviso must refer, and is 
rela'ive to, the words immediately 'preced- 
ing. namely, “in case Sof a deficiency of per- 
»80ns summoned.". To hold otherwise, it 
would nog ba possible to give effect to ‘the 
section itself which requires the Jury to be 
drawn by lot.. Under the first and«sécond 
' of the three possible constructions noticed 
before, a choice by lot of the required 
number of Jurors would not be possible; iù- 
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deed, if it so happened that only one sum- 
moned Juror attended, no memberoftheJury 
could be chosen by lot, Itisonly underthe 
third aufi last suggested construction that 
the proviso tos.z76 can be read so asto 
allow of the terms of the section to receive 
their natural interpretation. In other 
words, in our view, if there isa deficiency 
of persons summoned to aet as Jurors, it is 
this deficiency that under the proviso may 
be made good from such other persons as 
might be present in Court, and the mean- - 
ing of the word “chosen” in the proviso 
must mean chosen by lot. 

We do not agree with the contention 
that if there is à deficiency of persons 
summoned, the number of persons re- 
quired to complete the panel may be supple-; 
mented otherwise than by lottery from 
those persons present in Court. It seems 
to us that if the proviso beso read and a 
full Jury always so obtained, the oecasion: 
to utilize the provisions of s. 2793 (2) under 
which the Court may allow some not-sum- 
moned peraons present ia Court to serve 
on the Jury, could hardly arise. With 
regard to 8.279, we consider it contem- 
plates anordinarily normal case of the Jurors 
summoned attending, but by reason of 
challenges or other causes such as some 
of them being excused no summoned Juror 
is left to take the place of the last challeng- 
ed Juror. In suchan eventuality some 
other persons present in Court may be 
empanelled. Ia so far as s. 279 (2) permita 
aperson not chosen by lot to be empanel- 
led, it certainly introduces an exception to 
thə general, rule, but this is only in the ex- 
ceptional conditions stated and in emergent 
circumstances, 

Tha matter raised on these appeals is of 
very great importance, and the view we have 
taken is in accordance with the opinion: 
expressed in the cass reported a3 Bholanath 
Hazra v. Emperor (D. We are aware that 
a different view has been taken as Rilamat 
Sheikh v. Emperor (2), but the learned 
Judges in that case held that the faetsof * 
that parlicular case warranted them from 
departing from the view taker in Bholanath 
Hazra v. "Emperor (1). 

In view of what hasbeen said abowe By 
us we are constrained to hold that there ha 
been no proper trial in each of these gases. 


(1) 99 Ind. Cas. 930; 41 O. L. J. 511; 28 Or. L. J. 194; 
A. I. R. 1997 Cal. 242. 

(2) 102 Ind. Cas. 903; 31 C. W. N. 711; A:L R. 1937 
Cal. 593; 28 Or. L. J. 615. N 
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and there is no other alternative left open 
tous but to order re trials of the accused in 
all the seven appeals before us in accordance 
withdaw, and we accordingly dos3. ° 

The accused or such of them as are on 
bail in the appeals other than Appeals Nos. 
185 and 366.o0f 1927 will be allowed to rə- 
main on tha same bail, pending further 
orders of the learned Sessions Judge who 
will hold the re-trials. A, 

A. N. A, f Re-trials ordered. 


j PATNA HIGH COURT. 
OarMINAL Revision No. 209 or 1927. 
May 11, 1927. 
= Present:—Mr. Justice Sen. 
. SHEOPARSAN SINGH AND oTHars— 
ACGOSED—PETITIONEKS 
versus 


EMPEROR—Opposits PArTY, 

Criminal Procedure Code (Act V of 1898), s. 422— 
Rs-trial —Serious mistake in charge—Failure to consider 
umportant evidence—Order for re-trial from framing 
of charge, propriety of—Accused, whether entitled to 
acquittal. ` 

Where a Sessions Judge, finding that the accused 
had been prejudiced by a defect in the framing -of 
the charge and by the omissioñ of the trial Court to 
consider an important piece of documentary evi- 
dence adduced by the accused, remanded a case 
under s. 423 of the’ Code of Criminal Procedure for 
re-trial from the stage at which it became irregular, 
namely, the framing of the charge, and the accused 
contended that they ought to have been acquitted 
under the circumstances :: | 

Held, that the order for re-trial was a fair one 
inasmuch as the proceedings had to be taken up only 
from after the drawing up ofthe charge, and thus no 
opportunity was given tothe prosecution to improve 
their case, 


Oriminal revision against an order of the 


Sessions Judge, Saran, dated the 24th 
January, 1927, overruling a decision of the 
Daputy Magistrate, Saran, dated the 23rd 
December, 1926. 

Messrs. S. N. Rai and K. B. Dutt, 
the Petitioners, 

The Assistant Government Advocate, for 
the Crown. ` i 

JUDGMENT.—This is an application 
against fn order of the Sessions Judge of 
Saran remand@ing the case of the accused 
under the following circumstances:— 

*Aceording to the prosecution. case à riot 
took: place on the 20th March, 1926, at 


for 


BabhHuara: in which the petitioners formed: 


members of an unlawful assembly. It 
appearsthat 12 pcrzons had been previously 
tried and convicted for the offerfce commit- 


ted and their convictions were upheld by the. 
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High Oourt, The present case is supple- 
mentary to the above case, qnd the only 
point for determination was- whether the 
four petitioners. before this Court were aleo 
members of that unlawful.assembly and 
whether they gave the orders for, and in- 
stigated, the assault in question. ^" 4 
The trial Court found that they were 
guilty of the charge brought against them, 
There were, howevér, two serious flaws in 
the order of the trying Mafisirate. Instead 
of finding them guilty of rioting at Babhuara 
on the 20th March, 1926, the learned 
Magistrate found them guilty of rioting on 
the 28th March, 1926, ` d 
The learned Sessions Judge held that the 
accused had been seriously prejudiced by 
this gross mistake which was due to a mis- 
take in the drawing up ofthecharge. More- 
over, no attention appears to have been paid 


: by the Magistrate to an important exbibit 


(Ex. D) on behalf of the petitioners which 
that the petitioner No. 1 was 
examined on the 2Uth March, 1926; as a 
witness in the Court of the District Judge, 
in a case for revocation of Probate. Whe- 
ther, after giving such evidence, it was 
possible or likely for him to return to. 
Babhuara and to take partin the riot requir- 
ed careful enquiry. On this, as well as 
on other grounds, the learned Sessions 
Judge has remanded the case under s. 423 


trial from the stage it became irregular, 
namely from the drawing up of the charge. 

Learned Counsel for the petitioners 
contends that, having regard to what had 
happened, the proper course for thelearned 
Sessions Judge was not to ordera remand 
but to acquit the petitioners. In any event, 
he asks this Court to set aside the order of 
the learned Sessions Judge and acquit 
them. : 

T cannot accede. to this eontenticn. -Ù 
think itis & fair order, inasmuch as the 
proceedings will now be taken up from 
after the drawing up ofthe charge. Thug 
no opportunity will be afforded to-the pros 
secution to improve their “case, Only the 
accused will be able fully to ercss-examine 


“the prosecution witnesses. It is also to be 


expected that the’ Oourt will now bein a 


position to consider the question, gsto whe- . 


ther the petitioner No. 1 could have been 
present at Babhuara to take part in an 
unlawful assembly. The spplication is 
dismissed, i es i 


ACN, A. Application dismissed, 


-of the Code of Criminal Procedure for ` 


e. 


ES 


Kid 


OUDH GHIEF COURT. 
CxIMInas RarsREA OE No. 35:0F 1927, 
s c August 26, 1927. 
"Present: —8ir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Raza. 
EMPEROR-APPLICANT : 
zz ] VeTSUS . | 
- AGHAN——OPPOSITE Panty. 
Penal Code (Act XLV of 1860), ss. 279, 337—Rash 
and negligent driving of motor car—Injury to 


paissznger—Not 8topperig car—0 fence, gravity of. 


Every case of collision between a motor car and a 
padestrian must be judged on its merits.. Where a 
person by his rash and negligent driving knocks a 
passenger over with impunity and leaves him where 


.he was without stopping to see the injury caused, 


he must be dealt with severely. AA . 
Case reported by the Dietriet Magistrate, 
Lueknow, dated the 4th August, 1927. 


.J- JUDGMENT.—The learned District 


Magistrate of Lucknow has moved this 
Court for an enhancemient of sentence 
passed upon Aghan who has been convicted, 
under the provisions of ss. 279/337, Indian 
Penal Code, in the following circum- 
stances:— Ds 

On the 24th June Aghan was driving a 
motor car for hire. On the Hilton Road, 


. Lucknow, he met a woman carrying aload of 


grass. It is proved that by rash and negli- 


gent driving he collided with her and : 


knocked her down. He went on his way 
paying no attention to her. Dr. Banarai 


` Dass, Assistant Surgeon, fortunately hap- 


Ve 


pened to be in the neighbourhood in an-. 


other motor car. He took the number. of 
the. accused's car, picked up the woman 
and took her to the Hospital. She was 
injured, though fortunately not very serious- 


ly. The learned City Magistrate has fined, 


the ‘accused Rs. 20. The learned: District 
Magistrate has'asked that this sentence 
should be enhanced.. Making all allowances 
for the fact that Aghan is an uneducated 
man, the fact remains that he is considered 
of- sufficient intelligence to be allowed a 
license to drive a motor car and he ap- 
parently can drive a motor car reasonably 
-well.: Every ‘case of collision between a 


- motor car and a pedestrian must be judg- 


ed on its merits. Hrequently the driver of 
the-car is not to blame, but, in any circum- 
stance we should be disposed to look severe- 
jy on aeman who, after he has knocked 
down & foot passengereven without blame 
attached to him, goes on his way leaving the 
- passenger injured upon the road. But this ig 


, & much woree case, The woman was injured 
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owing to Aghan's rash and negligent driv- : 
ing. The road in question is not- a narrow 
road. There was ample space for him 
to hawe passed the woman. He.clearly 
considered that a coolie woman carrying a 
load of grass was not a person of any con- 
sequence and, that she might be knocked . 
over and injured with impunity. After 
having knocked her over he left her where 
she was. We considerit a serious offence 
and one that we should emphasiza as a 
serious offence, and we accordingly enhance 
the sentence passed upon him by adding tc 
iba sentence of three months' rigorous im- 
prisonment.: * 

A. N. A, Sentence enhanced, 


- MADRAS HIGH COURT. 
Criminat REVvISTON Case No. 82 or 1926, 
Oxtminau Revision PETITION No; 75 

. oF 1926. 

October 20, 1926. 
Present:—Mr, Justice Ourgenven, 
NARAYAN IYER; Looat FUND OVERSEER, 
DEVAKOTAI—PartirionEx 
"versus 
Y. E. P, R.K. R. V. SUBRAMANIAN 

- CHETTY— RESPONDENT. . 

Madras Local Boards Act (XIV of 1920), ss. 207 
(1) (e), 228—Encroachment—Disobedience of notice 
for removal-—Gist of offence—Limitation jor prose- 
cution, starting point of —Scope ‘of inquiry — Serving 
successive notices — Limitation. 4 

In a prosecution under s. 207 (1) (e) of the Madras 
Local Boards Act for failure to obey a notice to remove 
an encroachment, the gist of.the offence is not the 
making of the encroachment but the failure to comply 
with the order to remove itand the date of the latter 
is the determining factor .for computing the 


.period of the 3° months’ limitation within which a 


prosecution for non-compliance of order can be insti- 
tuted. [p. 911, col. 1.] x | 

The fact that there isa claim for compensation on 
the part of the person on whom notice is served is 
not a reason for non-compliance. All that the Court 
has to see in such cases is whether the notice has 
Ped] served and whether it has been disobeyed. 
tibid. . 
. Chairman, Municipal Council, Chicagole 
reddi Seetharamayya Naidu (1), followed. 

There is nothing to prohibit thé prosecution of ‘a 
person against whom two notices for removal of an 
encroachment have been served and who has disokey- 
ed the second notice. [p. 911, col. 2.] 

In re Ramachandra Chetty (2), reliedon. | 

On. such a prosecution it is not the province of the 
Criminal Courts to go into the question whether tie - 
encroachment exists. [ibid.] 


Petition- under ss, 435 and 439 of the 


v. Gaji- 


Code of Criminal Prceedure, L828, p:aying 


` 
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the High Court to revise the - judgment of 
‘the Court of the Third Class Magistrate of 
ee Taluk, ia O. O. Nos. 59 to 61 of 
1925. z 

Mr. V. L. Ethiraj, for the Petitioner, 

The Public Prosecutor, for the Crown. 

ORDER,.—In.this Criminal Revision 
Petition, the Local Fund Overseer. of 
Devakotai applies for the revision of the 
orders of acquittal passed by the Sub- 
Magistrate of. Tiruvadanai in C. O. Nos. 59 
to 61 of 1925. 
was prosecuted under s. 207 (1) (e) of the 
Madras Local Boards Act for failure to obey 
a notice issued to him to remove encroach- 
ménts. He received the notice on 16th Janu- 
ary, 1925, and had 30 days, within which 
to comply, with it. Onhis failureto do so 
within that time the prosecution cases 
w?re instituted on 17th April, 1925, so 
that they were within the three months 
provided by the Act. As I understand 
the judgment, the Sub-Magistrate who 
has acquilted the accused upon. several 
grounds, accepts as one that the  pro- 
eecution was instituted beyond the 


period of limitation. In this he was clear- 


ly wrong. He takes the offence to be the 
making of the encroachment itself, and not 
the failure tocomply with the order toremóve 
it, and it is not contested here that the date 
of the latter’.must be the determining 
‘factor. Hethen accepts the view that an 
application by the accused for a compensa- 
‘tion should have been dealt with as a con- 
dition precedent to enforcing the removal. 
Tais, I think, is based upon a misreading of 


Ex. 2 a letter which was addressed on be- . 


half of theaccused to the President of the 
District Board, denying that the structures 
complained of were encroachments and 
warning him that if they had to be remov- 
ed he would be held responsible for all 
costs and damages therefrom arising. 
Even, hdwever, if there was a claim for 
compensation it is not disputed before me 


that the person receiving the notice could: 


not make it a reason for non-compliance. 
As has been held in Chairman, Municipal 
Council, Chicacole v. Gajreddi Seethara- 
mayyq Naidu (1) all that the Court has 
to see in such cases is whether the notice 
was servéd and whether.it was disobeyed. 

The néxt pointis that the notice which 
was.disobeyed was a second notice upon the 
same subject, J can find nothing in the 

(1) 90 Ind, Cas. 152; 21 L. W, 280; A. & R. 1925 
Mad. 581; 26 Of, L. J, 1496, 
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> 
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facts of In re Ramachandra Chetty (2) al- 
though thereihe interference of the Crimi- 
nal Court wes soughtunders. 221 of the Act, 
to distinguish itin principle from this case, 
and it was there held that there is nothing 
to prohibit the prosecution of a person 
against whom two notices have been served 
and who has disobeyed the second notice, 
Lastly, the lower Court has entertained 


the question whether in fact there was . 


encroachment -or not and „decided that 
the fact of encroachment was not prov- 
ed. This question again is covered by 
authority Ramachandran Servai v. President, 
Union Board, Karaikudi (3), and whateveg 
remedies may be open to the patty, it is not 
the province of the Criminal Courts to go 
into the question whether the encroachment 
exists, I consider, accordingly, that all the 
grounds upon which the acquittal is based 
are invalid and as the case is one of some 
importance I set aside the order of the 
lower Court and remand it for re-trial ac- 
cording to law. i ` 


ANV. Acquittal set aside. 


2 


Med, T63: 27 Oz L. J 948; 49t, 860, i 
Gas. 529; (1925) M, W. N. 743: 49 M. L. 

7. 356: 22 L. W. 393; A. I R. 1925 Mad. lois. 

L.J.955 49M. &B& ^ . aed al eas 
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OUDH CHIEF COURT. 
Jury REFERENCE No. 1 or 1977, 
August 12, 1927. ` 

Present:—Sir Louis Stuart, Kr., 

Chief Judge, and Mr. Justice Raza, : 

- EMPEROR-—APPELLANT 
SHAUKAT HUSAIN 

Criminal trial—Trial by din al mof 


uilty—Y erdict "Se—. igh: 
guilty: ict mot perverse Interference by Ligh 


Where there is evidence in a case to establish 


the guilt of the accused but there are al i 4 
. 8 ; T 
stances which throw some doubt on the’ guilt uf the 
accused-and the AR returnsa verdiet of not guilty. 
the High Court will'not be justified in interfering with: 
the verdict ma converting an acquitt#l into a, convic- 
lon as the verdict cannot be held to Y : 
unreasonable. . TRES 5 
. Reference made by the Assistant Segsicné. 


Judge, Fyzabad, dated the 22nd July; 1927 


under 8 307, Criminal Procedure Code, — ". 


Mr. H. K. Ghose, Government P j : 
Mrd ent Pleadér, for 


Messrs. Niamat Ullah and M, Ali Mihaia- 


-mad, for the Accused. * 


ahi 


A. N, A, t 
(2) 96 Ind. Oas. 500; 50 M. L. J. 557; -A. I. R. 1926 ` 


= | 


. verdict -of not guilty standing 


e i " 
912 , 
JUDGMEN T.—While we consider that 
-the learned Assistant Sessions Judgo was 


right to mika the reference, which he has ` 


made, weare at the same timo ofopinion | 


' that we would not be justified in setting 


aside the Jury's verdict of not guiliy and 
convicting Shaukat Husain. Undoubtedly 
there was evidence against Shaukat Husain 
which, if believed, was sufficient to estab- 
lish his guilt ; but, on the other hand, there 
were many gaircumstances which threw 
doubt upon his guilt and it cannot be said 
for a moment that the Jury took a per- 
verse view in arriving at a verdict of not 
gtilty. Their view may or may not have 
been acorreet view, but it was not an un- 
reasonable view ; and in these circumstan- 
ces we: do not feel justified in iaterfering 
to turn an acquittal into a conviction. 
We accordingly refuse to interfere and 
direct ‘that further proceedings shall be. 
abandoned against Shaukat Husain, the 
in his 
favour. Heisonbail. The bail-bond will: 
now be cancelled. i » 

G.H. ` Interference refused. 
AUN. Ay. | 


d 


BOMBAY HIGH COURT. 
CRIMINAL RzrERENCE No, 94 or 1926. 
January 19, 1927. 
Present:—Mr. Justice Fawcett and Mr, 

* . 7 
Justice Patkar. 
EMPEROR— ProsscutTor 

: versus, 
SITARAM NARAYAN GHOGLE— 
* «X ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 495, 438 
—Reference by Sessions Judge—Rejerence on subse- 
quent facts after piévious refusal to refer, legality of. . 

The fact that a Sessions Judge bas once refused to . 
make a reference to the High Court of does not take 
away his jurisdiction to make a reference on sub- 
sequent facts which come to his knowledge. 


Oriminal. Reference made by the Sessions 
Judge, Ratnagiri. a er: 
Mr. T. N. Valavalkar, for the Complain- 


ant. w : 
. Mr, A.:G; Desai, for the Accused. 





M 
ža 
UE, 
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‘gs. 438 of the 
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JUDGMENT.—A preliminary objec-. 
tion was taken in this. case that the Ses-' 


‘sions Judge had no jurisdiction to make 


this feference. Hehas in January, 1926, 
refused to make any reference.in tho case, 
and it is contended that the present reference 
is, therefore, practically a review of that. 
decision. Onthe other hand, the ground 
of the referenca is based on subsequent 
facts which came to the knowledge of the 
Sessions Judge, and it seems to me that 
Criminal Procedure Code 
permits a reference in such a case, even 
although the Sessions Judge may have 
before that seen no reason to interfere after 
examination of the case in the ordinary 
way under s. 435. The wide words ‘or 
otherwis2’ are put in to meet exceptional 
cases; and there might, for instance, Le, a 
case. where -there was clear evidence of 
some gross miscarriage of justice having 
occurred, which ought to be brought to the 
notice of the revisional Court, although, 
in the absence of knowledge of such evi- 
dence,an application for revision might 
have been previously rejected unders. 435 
read with 8.438 of the Code. Therefore, we 
do not think we should hold: that we cannot 
gointothe matter. In any case, we have 
jurisdiction under.s, 439 to consider the 
questions arising; although. we ignored the 
report of the Sessions Judge. Oa the merits, 
however; wo-are not disposed to interfere. 
The result of the conviction was only a 
small fine of Rs. 10 in one'ease and Ra. 5 
in another. Tho particular question of 
there being à combination in the village 
against Capt. Ghogleand his family was 
in fact apoint considered in the case by 
the Magistrate. It would be contrary to 
the ordinary practice of this Courtto go 
into the evidence adduced, and having 
regard tothe small fines inflicted we do 
not think there is sufficient reason to depart 
from our practice. So far..as the stigma 
on Capt. Ghogle is concerned, he can 
quote in hisfavour the reference by the 
Sessions Judge, and that, of course, will 
considerably detract from-éhe result of 
the conviction. The recerd to be returned 
accordingly. è 
AN C Order acceoydingiy, 


. 
P4 


7 


p 


CERE 


ac 


E _ GEN ERAL INDI 


‘VOLUME 4 04—1 92 Ts c 


~Accident—Burden of proof. 

The onus of proving that a gun went off by aécident -~ 
is on the person setting up such a plea. L GURDITTA 
SHEAR Vi EMPEROR, 28 Or. L; J. 828; 'A.I. R.1927 Lah. 
213 444 
Account books, objects of. See Conrracr 139 
"Accused— Consent to illegal procedure, efléct of. See 

Cr. P. O., 1898, ss. 353, 537 99 
Acq ulescence. See ESTOPPEL M 565 


d Acts—General. 


“Act: 1860—XLV. See PENAL Cope. .- 

'—— 1865—X. See Succession Act. 

c—- 1867—111. See PUBLIO GAMBLING Act, 

——— 187Q—VII. See Court FEES Act. 

——- 1872—J. See Evipence Act. * 

z-——— 1872—IX. See Contract ACT. 

.— 1877—1. See Sreco RELIEF Acr. i 
-—— 1878—XI. See Anus Act. LE vul 
.—— 1881—V. See PROBATE AND ADMINISTRATION Aor. 
2—— 1882—1I. See Trusts Act. 

>= 1882—IV.. See TRANSFER OF PROPÈRTY ACT. 

— 1882—V, See EASEMENTS AOT, ` 

re 1882—XIV. ` See Civi, PROCEDURE CODE, 

c—— .1887—1X. See Land Pon SMALL Cause Conr. 
£ OT. " 
-—— - 1890—VIIT. See GUARDIANS AND "ains Aon" 
—75,1890—IX. ` .See RAILWAYS AGT. ^" 757 
mi 1894— 1, See LAND ACQUISITION Acts E 
——— 1895—XV. See Crown-Grants ACT. 

£-— .1898—V. See ORIMINAL PROCEDURE Oops. 
‘i 1899—II. See STAMP Aor. 

> 1899—IX. ‘See ARBITRATION AQ. - °°: 
-— ::1908—V.- See Otvin PROCEDURE Copz. ` 
œa 1908—IX." See LIMITATION ‘Aor. 

C—— 1908— AVI.” See REGISTRATION AOT. . 
Ll 1909—1II. See Eee Towns INSOLVENGY 
men 1913—VII. See puri dc Aor ,'7 7 

—— 1918—IX. See SoLDIERS (LrrIGATION). Act,’ 
2—-—'I918—X. See Usuriovs Loans Act. : 
i—— 1920—V.. See Provinotan INSOLVENCY Acr.’ 

=— 1920— XXXIII. See IDENTIFICATION OF PRISONERS 


[9 


- Aor 
a= 19022—X]. See Income Tax, Act. . : 
-—— 1925—XXXIX.' See Sucorssron Act ^ € 
L— COREL See E VIDENOB (AMENDMENT) hen 


» .Acts— Bengal, 


1866—IV. Sæ CALOUTTA "Pontck Aor. 

z——.1869—VIIL' See LANDLORD AND LONE | PRo- 
" OEDURE ÀOT. ' . 

e ]885—VIIL. See BENGAL TENANOY- Act, | 

a 1897—V. ‘See ESTATES PARTITION ACT. ' 

T2 1899— 111. See’ OALOUTTA MUNIOIPAL Aor. 


Act—Bihar & Orissa; 


t 


gaa 1908—VI. See" Onota Nagpur TENANOY.AOT., 
we 1920—VL See Onora NaaPUR. "TENANOY (AMEND- 
$ c . MENT) Act, 
68 





` Acts--Bombay. ` 


‘Act 1860—XIV. "See BOMBAY CIVIL Courts der 

——. 1879—Y.' See BOMBAY LAND REVENUE OODE. - 

———..1890—IV. . See Bompay-Digteior -POLIOR AcT.7 

—— 1901—II. See BOMBAY District Monroreatirires 

° iki Aor. oS J e. 
‘Acts—Burm a. - 


=e 1898--XIIL. See Burma LAWBACT. .. 

—— - 1876 —II. See Lowrzg BuRMA LAND AND ‘Revenue 
Aor. 

oo ` 1920 —II.- See RANGOON RENT Acr. $ 

xL 1920— VII. "See; RANGOON SMALL Cause Oovars 

. G Aot.’. 


Acts—C. P., E 


—— 1898 Aid See O. P. TENANGÉ "Aem: ' i 
— 1920—I. See'O. P.'TENANOY'AOT ': j 


Acts—M ad ras, : 


— 1889—1.. .Sée MADRAS. VILLAGE Courts: "Aer. i 
—- 1908—I. See Mapras Estaras LAND Aar. , - - us 
= 1920—XIV. See Mapas Locan, BOARDS AOT.. 


| + Acts-PunJab. -. ... 


1—-.1887--XVL See PUNJAB TENANOY ACT. 

¢— 1913—I. “See PUNJAB PRE-SMPTION ACT..* ^ 
~> 1920—II Sée PON Wiston (PowER to ‘Conze) 
kaja "PA Acts—U. Pls "E 
—— 1869—1. _ See Oupn. ESTATES Aor... . : 
=> 1876—XVIIIL See Qupa Laws AOT. ` z 
—— ']886—XXIL ‘See OUDH RENT Aor’? T 7 
——~ 1900—II. ‘See OupH SETTLED EsTATES Act.” 
~~ 1901—II. See AGRA TENANOY ACT; A 

—— 1901— III. . See U: P: LAND' REVENUE AGr.. 

—— 1926—III. . See AGRA TENANOY, Aor. 2 


< Reguiations.- 


Reg. 1098—X1X. ‘See BENGAL Revenve-Frug LANDS 
." (No&-Bapsuant GRANTÉ) Rzav- 
y ^ LATION." 5 
NT. 1819—VIII. See BENGAL PATNI REGULATION. , 
— 1825—XI. See BENGAL .ALLUVION, AND DILUVION 
"REGULATION, ` * » 


; |o vo€ c Statutes... cos e 
` Stat, 1906— —(8 Enw. VIL e. 4i) See MARINS ` TE 


` ÁNOE ‘Aor,’ 

Actionable’ _Glalm—Purchage `- "by . Pleader, "See 
. TRANSFER | OF PROPERTY Act, 1882, ss. 2 (d), 136 729 

: Tranéfér—Tradlsferors ‘right. to “sue,” See 

` TRANSFER OF PROPERTY Act, 188% 58:8,130 409 

Adjustment. of. decree, | effect: of "See <. Je 9 

- 1908, O- XXI, RR: 2, 16. 

Administration-of estate of diecoansd i in insolvency 
Transfer by administrator —Procedure for’setting 

> aside transfer, ` Sed PRESIDENCY Towns, INSOLYEKO 
ag 


AoT, 1909, s, 7 


` oi 


“6 - s A E 

Administration of. sult--Order for maintenance of 
wife of deceased, whether can be passed. See HINDU 
LAW— MAINTENANCE | E '" 19 


Administration sult—Parties. See O. P. O., 1908, 
O. II, RR. 4, 5,7 ^a : 764 

- Provision for annuity—Deficiency in income 
—4wurisdiction of Court to make supplementary 
order for sale of corpus year by year—A pplication, 
whether can be made to Appellate Court—Annuitants, 


general rights of. - 
“In the case of an ordinary administration suit, it is 


ug. iar 
INDIAN CASH; 


wrong to come to the Appellate Court merely because . 


at some phaseof the case the matter has been before 


the Appellate Court, Once the matter has been decided - 
by the Appellate- Court, then all futuré applications ` 


with regard to the administration of the estate should 
come before the Judge sof first instance in the 
ordinary way. ; . aA 
Bgt where there.is a deficiency in thé order of 
“the Appellate Court an application may be made to 
the Appellate Courtto remedy the defect and the 
Appellate Court may make'a supplementary order. 
Where an annuity is charged on the residuary 
estate, the Court has jurisdiction to set apart a fund 
. to answer the annuity, and thereupon to release the 
xest of the property and to hand,it over to the 
‘legatees or.next-of-kin. At;the same time, if there is 
any deficiency in the fund, the annuitant,is entitled 
to resort to the corpus, at any rate where he has a 
charge on the corpus. : 
He-has also the right to. follow the residuary 
estate into the hands of the, residuary legatees and 
can also- prevent distribution before the Court sets 
apart a proper fund to answer the annuity. ' B 
LADKAVAHOO v. OHARANDAS OnaTURBHUJ, 29 Bom. L. R. 
` 1032; A. I. R. 1927 Bom. 519 692 


Admisslons, evidentiary value of. j 

Although an admission in itself is not sufficient 
to supporta claim, yet, if there is other evidence to 
render. the evidence regarding the admission probable 
then that admission beconies a piece of valuable 


P 


evidence R Mon NUN v. Saxo, 6 Bur. L; J. 147; A. - 


I. R. 1927 Rang. 302° 321 





Adverse possesslon. ` Sec,Co-owNEns ` 883. 
———— Landlord and ténant. See LANDLORD AND 
"TENANT 4 . ` : 124 
- - Limited — interest —T'enant, whether ` can 


prescribe for permanent tenancy. . — 2a 

A person having areal right to be in possession 
of land belonging to another: cannot obtain any 
right to & permanent tenancy by prescription in 
.Buch land against the owner by mere assertion of a 
claim to hold for’ ah unlimited number of years. 
C RANJANI KANTA BANERJEE v. Ras KuMaRI Dasr, 31 
O. W. N. 1099 ° j r 812 

0 


—, proo, I - a 
Where it is ud that a person has been in con- 
tinuous, possession of some properjy for more than 
12, years without any right whatever and that, 
* although he did® got atany time make any openly 
avowed claim of right to it, his acts and the cir- 
,Guuistances attending his possession clearly show 
~ that he intended to hbld possession as of right, he 
has to be declared as having acquired title by ad- 
"verse possession. O SUKADEO PANDE v. PRAGDAT PANDE, 
A.I. R. 1923, Oudh 18. . AN i 760 
Advocate Interviewing witness without intervention 
of Solicitor—Tampering with witness—Misconduct— 
Censure. 


“It is entirely contrary to the duty of a Barrister to’ 


. * 


A 


[1927 
Advocate—coneld. 


interview witnesses without the intervention of 
Solicitors. | 1 

Tampering -with witnesses is. 
against f Advocate. 

A Barrister attended an inquest before a Coroner 
.88 afriend of the deceased. The Chemical Analyser's 
report ,which was produced at the ‘hearing indicated 
that death was due to opium. Two days after the. day of , 
this hearing, the Barrister visited the Ohemical Ana- 
lyser, sounded him as to the accuracy of his analysis, 
and definitely suggested that the death might be due to 
morphine and not opium, the case which was sub- 
sequently put forward by the brother of the . 
deceased : - A 

Held, that the Barrister laid himself open to the 
suspicion of tampering with witnesses and that his 
conduct was one deserving of censure. B In re AN 


a serious charge 
e 


;ApvocaTE, 29 Bom. L R. 1062; A. I. R. 1927 Bom. 517 `` 


659 


——— Defamation—Privilege, nature of. See PENAL 
Cong, 1860, a. 500 `. 717 


Agra Tenancy Act (Il of 1901), s. 79—Disposses- 

^ sionof tenant by lambardar as co-sharer, effect of 
‘—Dispossession by lambardar and co-sharer—S. 79, 
whether applicable. z : 

Section 79 ofthe Agra Tenancy Act hae’ no appli- 
cation to,a case where a tenant is ejected from his 
holding “by a lambardar not asa lambardar but in 
his capacity of a co-sharer. : 4 

Section 79 of the Agra l'enanoy Actislimited in ; 
its application tò cases of ejectment by .the whole 
body of co-sharers or by the lambardar, who, repre- 
sents that body. : 

Therefore, ifa lambardar jointly with a co-sharer 


„ejects a tenant otherwise than in accordance with the 


provisions of the Agra Tenancy Act, the remedy of the 
tenant cannot be by a suit under s. 79 of the Tenancy 
Act. A SurTA v. DALLI, L..R. 8 A. 237 Rev. ; ALR, 
1927 All, 629 . 465 


———— $. 202—Agra Tenancy Act (III of 1926), 
8. 278—Lease of specifie areas for cultivation— 
| Agricultural lease—Suit relating to agricultural 
holding—Plea of tenancy—Remission, of issue to 
Revenue’ Court—8S. 278, applicability of, to pending 
suits—Revenue Court, jurisdiction of, to declare 
invalidity of lease—Mortgage—Lease pending suit on 
mortgage—Lis pendens—Transfer of Property Act 
(IV of 1882), s. 62— Civil. Procedure Code (Act V of 

1908), O. X XI, v. 68, scope of. i 

Although a defendant in a mortgage-suit has power, 
so long as he retains his possession, to grant leases 
inthe ordinary course of management of his property, 
hecannot make transfers to enure beyond the time 
when the property passes by sale to his mortgagees, 
Such a transfer, if made, can be avoided under s. 52 
ofthe Transfer of Property Act. - 

When specific areas are leased and express powef 
is given: to the lessee to ‘take actual possession- of 
those areas and ‘he has ‘the option to cultivate them 
himself, the lease is one for agricultural purposeg and 
the holding an agricultural holding within the pura 
view of s. 202 of the Agra Tenancy -Act of fool, 

A Revenue Court has jurisdiction to inquire into 
the validity of a lease for agricultural purposes. ` 

‘Enactrnents dealing with procedure have’ immediate 
effect and must, unless the contrary is expressed,’ 
apply to all actions, whether commenced before oy 
after the passing of the Act, oe E 


s: 
1 


. krltfatlon—Award—Miseonduet—Error_of. law- 


-HusarN, 1 Luck. Oas. 315; A. I. R. 1927, Oudh 363 


2 
Vol: 104) - 
Agra Tenancy Act—1901—concld. ..: `- 


The provisions of s. 273 of the Agra Tenancy 
Act of 1926 which has replaced s. 202.of the Act, 
of 1901 relate to procedure and, therefore, apply to pro- 
ceadihgs pending at the time of the passing of the Act 
of 1926, though instituted before the commencement of 
the Aot. ` : eer g 

The fact that in execution proceedings relating to 
a simple money-decree an objection to attachment, 
by & lessee of the judgment-debtor was allowed and 
no suit was instituted by the decree-holder to get 
the lease declared invalid within one year, does not 
operate as a bar to the decree-holder from pleading in 
execution proceedings relating to a decree obtained 
against him on a mortgage against the same judg- 
ment-debtor that the lease was void under-s. 52 of 
the Transfer of Property Act. A NISAR HUSAIN v. 
SUNDAR Lat, L. R. 8 A. 264 Rev.; A. I. R. 1927 All. 657; 


25.A. L. J. 1025 |, 292. . 
Agra Tenancy Act (Ili of 1926), s. 273. See 
AGRA TENANOY AoT, 1901, s. 202 > 292 


Aliuvion and diluvion. See BENGAL . ALLUVION AND 
DıLuvion REGULATION, 1825, s. 4 547 
— Land formed by gradual process—Accretion 
—Failure to assess to revenue, effect of. : 
Whereland is added to land by alluvion the right 
to the new land is ‘accretio to the right to the old, 
and the: fact that no settlement of revenue is made 
ofa portion of such land cannot affect this accretio: 
to the right, unless any -question of limitation or 
adverse possession arises. G LATIFA ,Kuaton v. TOFER 
Aut, A. I. Ri 1927 Oal 902 E 655 
——— Land washed by river and formed on the 
other side—Re-appearance on old site—Identification 
of land—T'itle—'Gradual' and ‘sudden’ accretion, 
- meaning of—LHvidentiary value of circumstances, 
opinion of witnesses, Revenue Records, etc. ; 
Where land appertaining to one village is suddenly 





^ washed away from one side of a river owing to flood,to 
‘another side and re-appears upon the old sits and is 


recognizable, the title to the land must rest with the 
original owner. - . 
The.opinion of witnesses as to whether the acces- , 
sion of. certain lands is sudden or gradual is of 
little value. What may -appear to alay ‘observer to 


- be ‘gradual’ might be strictly speaking only ‘sudden’ 


and vice versa. : A 

Proceedings of Revenue Officers in connection with 
disputes on the.question whether re-formed lands 
Should be recorded in the village papers of one 
village or .another are not also of much value as they 
are more or less .expressions of the opinions of the 
Revenue Officers. O Sger BAHADUR SINGH v. TAFAZUL- 
E. n 426 
Amendment of pialnt depriving defendant of plea’ 
. ‘of limitation. i 

An amendment of the plaint should -not be allow- 
ed -where it would prejudice the right acquired by the 
defendant on the ground of limitation. - i : 
. Quere.—Whethgr a plaint of two persons can be 
amended on the application of one of. them without ` 


_ any reference to the other. C NALINAKHA SINHA v. RAM 
| Tabanan, 46 C. L. J. 51; A. I. R. 1927\Cal..733 “151 > 


Annuities—Administration suit—Right of 


annuit- 
anis. See ADMINISTRATION SUIT . 


692. 


apparent, on facaof award—Contract referred to im 
award merely for ear-marking disputes, whether - 
port of award, : eo : : 


“GENERAL INDER.. 


-Arbitratlon—coneld. se geese! 


“sideration of the matters upon which 


s 


015: 


A contract-which is referred*to in an award merely 
for the purpose of ear-marking the origin ofthe dis- 
putes between the parties cannot be taken to be a part 
‘of the award for the purpose of invalidating the award 
on the ground of an error of law apparent on its face 
where the terma of the award are precisely stated and, ' 


_ though the contract has been alluded to, it is perfectly 


consistent with the Umpire's having come to con- 


.clusions of law or fact of his own. P G SALEH MAHOMED 


v. NATHOOMAL KESSAMAL, A. I. R. 1927 P. O. 164;: 53 M. 
L.J.18; 46 C. L. J. 9; 29 Bom. L. R. 1150; 310. W.- 
N. 1027; 39 M.L: T. 61. ^ é . , 476 


— —-—— Infructuous reference whether can operate as 
acknowledgment. See Limitation Act, 1908, s. 19 
572 


`—— Marwari Chamber of Commerce, ‘Articles of 


Association of, Art. 19—New association —Com- 
pulsory clause for arbitration, whether" applies to 
transactions before - formation of. association ' - 
Appearance before arbitrator after protest, whether : 
submission. so 

A complusory clause for arbitration in the Articles 


‘of Association of an association, such as the one con- 


tained in Art. 19 of the Rules of the Marwari Chamber 
of: Commerce, Bombay, can apply only to disputes 
arising out of transactions entered into after the 
formation of the association. ^ x 

A provision in the bye-laws ofan association that . 
a particular body "will decide upon the dispute. 
between the members of all kinds" is not a com- 
pulsory provision for arbitration but only a per- 
missive one. foo. : 

Per Blackwell,J.—1f arbitrators enter -upon the 
consideration of a matter when they have no juris- 
diction to do. so. by the arbitration .clause “Or sube 
mission between the parties, then they "cannot be 


_given jurisdiction under that submission by'a mere 


appearance of the parties before them: ata prelimi-. 
nary. meeting followed by a protest against ‘their 
jurisdiction before they have entered mm 5 con- 
s hey suba. 

sequently purport to make an award... - 
Even if a party. under protest continu$s to attend 
before arbitrators atid: cross-examines witnesses, he 
does not thereby "waive his objection; nor is hà 
estopped from saying that the arbitrators have ex- 
ceeded their authority. ,B OHETANDAS Daca v. 
RapHAKISSON RAMOHANDRA, 29 Bom.'L, R. 1087; A. I. 
R.1927 Bom. 553 au 174 


Arbitration Act (IX 0f.1899), ss, 11, 15—Civil 

` Procedure Code (Act V of 1908,0. XXX, r. 1— 
Arbitration—Duty of ‘arbitrators £o file evidence 
and’ proceedings—Ambiguous award—Hxamination 
of Umpire, legality of—Firm, whether can be made 
party to reference—Award against firm—Excecution 
against persopnot served, with notice of arbitration 
or award—O0. XXX, r. 1, Civile Proceditre Code, 
whether applies to foreign firms® .. 7 °: s 
‘In filing an award, the arbitrators or Unfpire should - 


.gend together with the awand, the evidence on tha 


copy ‘of the notice given: to the parties. n 
t is not open to the Oourt to send for the Umpire 


references, the minuteg and proceedings and alsoa . 


“and examine him as to the meaning of his*documbnt, 


The Umpire is, a functus o. ficio after he has published 


- his umpirage ör award, and the document’ must speak. 


foritself. - Where the ambiguity is patent on the face 
of the document it would not be competent tq tig 


n 


"Arbitration Act—concld. 


“Court, to. launch into:apsringuiry to.ngoertain which 


9169 -C INDIAN CASE [regt 
1 


dads er Tuam 


conceld. 


` , of the two possible, interpretations of the document ^ Right of co-sharers to joint possession—Haclusion— 


the: Court’. Should accept as the correct‘ one. Suit for jpint possession—Kabuliyat, construction 
‘Order XXX, r. 1, Civil Procedure Code, which , of—Clause providing for fresh settlement of exdess 

permits partüers to sue or be sued in the firm name lands—Lands gained by accretion—Fresh settlement, 

is not extended: to foreign firms. ; -~ - whether necessary. Rd 
Quare.— Whether, a firm, apart from the partners, 


-— S17. Bengal Alluviom:and Diluvion. Regulatfon— ` 


A tenant who'"holds lands under a kabuliyat l 


can be lawfully made a party to a réference to arbitra- which containsa provision that the tenant shall not': 


tion. 4 saèn i s : | . '  be'entitled,to .keep.in possession -any land which 
n award obtained against a firm cannot be execut- ,is in excess of the land settled without a fresh 
ed against a party who is alleged to have beena settlement, is not entitled to hold possession of 


` partner in the firm but who: was, not served either ‘lands belonging to tlie.landlord which have Te-: 


| with the notice of arbiftation or ofthe filing of the 


award. "B VALABHDAS. NARANDAS & (o. v. KESHAVLAL ~- tions to his tenure, without obtaining a fresh settle- 
' HiwaTLAL, 29'Bom.L. R. 660; A.-I. R.1927 Bom. 498 - ment from the landlord. 
[OD ` ' 


' . Proceedings aro ‘instituted? against a person in- 


* 94 Land which is submerged and. afterwards reformed 
558.15. See LĪMNITATION "Aor 1908; Som.I, .On:the old site which could be. clearly recognised is 


` 


appeared in situ, on the ground that they'are accre- . 


ARTS, 181, 182.183 . - 80g notland ‘gained’ by increment within the meaning of . 


8:4 of Bengal Regulation XI of 1325 and remains the | 


Arms Act (Xl'of.1 878), ss. 19 (f), 29— Prosecution property of the original owner. 


for offence under s. 19 (f)—Sanction obtained after This principle applies not only as: between rival 
entering ‘case and’ preparing charge, sufficiency of—— proprietors but also as ^ between proprietor and “ 
Institution of proceedings, . what constitutes. -, tenure holder, anda tenure-holder is not, therefore, 


respect of. an offence under s. 19. (f) of the Arms Act. which are. reformed im situ adjoining’ the lands of 


„only whén he is“ placed before the Court. The fact the teure, as'an accretion tothe tenure. — . 


that. sanetion: of. the: Commissioner of Police for a ga hora) who happens to seize’ possession of 


à : ; x ad newly formed by accrétion to the joint estate 
. prosecution under s. 19 (f) was not ‘obtained | before à. : idu e ra 
entering íhe"case ini the cage book and making cut a has no right to hold’ exclusive possession of it 


charge” but only before plàcing the accused before the against the other co-sharers, and’ the latter are 'en- 


` Oourt:does‘not, theréfore,‘vitidte’ a trial. GC IswAIL titled. if they are excluded to sale for joint possess 


two properties délibéretely. omitted to register the,- 310. W. N. 750; A. I R. 1927 Cal. 565 <, 547 
mortgage made in their favour. He got another set Bengal Estates Partition Act (V of 1897)—Co- :. 
ofclients to advance Rs. 22,000°.on one of the above sharers—Arrangement for separate collection of 

; properties, without informing them ‘that there was.- rent, when amounts to private partition—Tests:. vs 


' I. R. 1927 Cal. 721 


Kuan vs JêMPEROR, 46:0, 1, J. 85; 28 Or. L. J.817; A. Sion without suing for partition. 


Se es See tae ag , : Regulation XI of 1825 must be read subject to thé 
Attorney-— Gross misconduct — Sentence — Removal “first clause and the section as a whole applies only in 
dram. Tolle, when justified —Léttérs Patent (Bom.), thé'case of accretions in the strict sense of the word, 


gh 0... Syne one ourth clause of the section does not, therefore, apply. 


An attorney - who: was entrusted-with one set: of. to the case of re-formation of the proprietor's'l&nd 


cliénts:with Rs 20,000 to advance on a mortgage of. in situ. © RAHIMADDHI MATABEAR V. NIMADDI HowLADAR, " 
> by ) 


&n^-unregistefed mortgage duly executed over. the The facts that the rents and profits for definite 


`. Bame. : Subsequently, he~ prepared a mortgage-afresh and specific ‘plots of land comprised in a village have 


;incfavour of the first set of clients Without disclosing been paid exclusively to the several proprietors: , 
‘to-them:the. mortgage for Rs. 22,000: The attorney - for a long period without dispute and without any 


. entitled to: elaim lands belonging to the proprietor ' 


433. , Per Graham, J.—The succeeding élauses of s. 4 of " 


` pleaded guilty to.the"charges : ^ `’ ` - :: Bübsequent.adjustment ‘or distribution, that the com» . 


Held, ihàüt,.having regard to the : gravity: of the ` 
chargés, a temporary suspension would not meet ‘the. 


` ^ ċago,. and the attorney, should be removed from the . by the Separate proprietors who had.been previously 


register of attornéys., 6 > ns : . collecting rent in respect of those plots, that when 


mist be cotisidéred from ‘at least three points of view, or controversy on the part of the others, and that the ^ 


. vid.’ thosé of the public, those of ,hjs professional plots held by. the individual proprietors ‘lie not in 


MC LT NOE E pia a . ; 
~~ Ball. See-Or. P. O., 1898,8. 407. - 3 
Bengal Alluvion and Dlluylon Regulation (XI of "v. TILAKDHARI Lat, A. I. R. 1927 P. O. 908; 46 0 ke Jen - 


E 


101 -Convenience of management but was intended-to effect. "^ 


1825),9: 4—Land *e-formédin situ, whether land. N M. Li J.325; (1927) M. W. -N, 700;.32-0. W,. ~, 


‘Gained’: bye incremerit— Rights of original, .Qwner-- N. 
Land, of proprietor re-formed adjacent to land. held “Beng 

Eu ubórdinate Penate kolder, whether acerétion. to . P 
sine. Rights” o7- tenurecholder—S, 4. construction. Timitation Ant (IX. a 1908), Sch. I, Art: 12 (d). 

- pf-Co-shanens—Aceretion of band ° tojotnt estate— . A galo held eder ths Patni Regulation ee 
eS Eo if : kg ‘ ; ` gs 


Y 
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Bengal Patni Regulation--concld. / 


Regulation, and such a suit must We brought 


of t 
"Art. 12 (d) of Seh: I ofthe 


within one year under 
Limitation Act. 
A suit brought. not only against the zemindar 


- and the purchaser, .but. also against a person 
purchaser ' 


who had derived his title from the 
-Ag well as tthe previous owners of the patni in 
execution of a decree against whom the plaintiff had 
purchased the patni, isnot a suit contemplated by 
8.14 of the Bengal Patni Regulation. C NALINAKHA 
Stnua v. RAM Taran PaL; 46 C. L. J, 51; A. I. R. 

n f ' 151 


' Bengal Revenue-Free Lands’ .(Non-Badshahi 
Grants) Regulation (XIX of 1793), s. 7. See 
GRANT y t . 74 


Bengal Tenancy Act (VIII of 1885),, ss. 18, 48, 
85—Raiyat at fixed rate—dLease— Relation between 

* such raiyat and lessee Nature of C 

* applicability of — Transfer! whether includes lease— 
Parties agreeing to treat tenancy | Taiyati—Estoppel. 
Per Cuming, J.—The restriction imposed by s. 48 

of the Bengal Tenancy Act on the amount of rent 
that a raiyat can recover from an under-raiyat has 


no application in the case of a raiyat at a fixed rate. 


of rent, the section being governed by s. 18. 
^ The word ‘transfer’ in s. 18 of the .Act includes 
ease.' : : 
Per Cammiade, J.—The word 'transfer'in s. 18 of the 
Bengal Tenancy Act does not include ‘lease’ and 


raiyats holding at fixed rent or rate of rent cannot : 


create tenancies under themselves which would not 
be under-raiyati tenancies and which would not be 
controlled by the provisions of the Act relating to 
under raiyati-tenancies.  ' Ace MS 
Where parties agreé and behave to each other as if 
the relationship between them is that ‘of a tenure- 
holder anda raiyat, they'are estopped'from resiling 
from this position and. pleading subsequéntly that 
the relationship is that of raiyat, and . under:raiyat. 
€ Ra; Kumar Dorta Gupta v. RAMANI Monan "KUNDA, 
A. I. R. 1927 Cal. 878 150 
s. 29 —Rent—A'dditional consideration from 
landlord, whether justifies enhancement—Creation of 


new tenancy out of old tenancy and other lands—Eh- | 


hancement of rent, validity of. A 

There ‘is no violation of the provisions of s. 29 of 
the Bengal Tenancy Act where some further con- 
sideration has proceeded from the landlord to justify 

the addition to the original rent rd 
Where a new tenancy on enhanced rent is formed 
partly of lands comprised in an earlier tenancy and 
partly of other lands, unless it can be found definitely 
that both the tenancies which together formed the new 
tenancy had been held and enjoyed by the. person 
who enters ipto the contfact of new tenancy, it 
cannot be held ‘that the enhancement of the rent origin- 
ally paid for any portion of the land comprised in 
the ngw tenancy constitutes a violation of s. 29 of the 
‘Bengal Tenancy Act. C Sart BEWA v. “AJIJUDDIN 
Suairkg, A. I. R 1927 Cal. 911 |. 763 
— — ——'s. 48. See BENGAL Tenancy Act, 1885, ss. 18, 
48,857 - ] ` 150 
: "5s. 50,105, 109A— Proceedings for settle- 
ment of fair rent—Plea of fixity of rent—Order de- 
‘ciding liability to enhancement and remgnding fc^ 
. fixing rent--Appeal—' Decision —F'nal disposal oj 
case" by Sedlemént Officer, effect of,. on right to 


ev maba 6 





ken ki set aside. by & suit as provided unders.14 - 


1997 _ 


tenanicy—-S.-48, 


7 , e 
v. 817 
Bengal Tenancy Act-- contd.. od 


- f (J 
zappeal—Presumption of fixity of rent—Insignifi- 
cant variations, effectof,. . . na NA 

. In proceedings under s. -105 of the. Bengal Tenancy 
. Act, where the tenant pleads fixity of rent, the princi- 
pal:issue is as to the,liability of. the tenure.to enhance- 
ment of rent, and where: the Special. Judge decides 
that question on appeal and remands the case to tha 
Settlement Officer for fixing fair and reasonable rent, 
this order is a ‘decision’ within the meaning of s. 109-A, 
. of the Bengal Tenancy Act and'appealable under that 
section. - aie «us 
The right to prefer an appeal from such an order is 
not lost by the fact that the suit has been finally dis- 
posed of by. the Settlement Officer inasmuch. as the 
: orderis not.an interlocutory order but A final, one, 
`a ; The presumption of fixity of tenure under s: 90 of 
the Bengal Tenancy Act cannot be rebutted by prove 
ing insignificant variations in the rent. C Nuw BEER- 
: BHooM Coan Co., Lro. v. Jyorr PROSAD SINGH. DEO, 31 
C. W. N. 936; A. I. R. 1927 Cal. 686 ' f 
—— —— 5.85. See BzNaAL TENAwOY Aor, 1885, ss, 
' 18,48 ; . 180 


s. 85—-Sub-léase of raiyati holding: for more 
than nine years—Deed unregistered — Possession deli- 
vered—Rights of lessee—Specijic performance." 


- 


Bengal Tenancy Act, and, therefore, there can be no 
question ofthe right to specific performance being 
called in to cure the absence of registration of a deed 
evidencing such a transaction. G RAJANI KANTA 


——— 8..95—Common manager—Appointment of 
manager after mortgage-decree—Sale impleading 
mandger as-party—Appdintment, whether’ ceases—- 
Mortgagee-purchaser, rights of. "US 


The authority of a common manager appointed 


ünders.95.ofthe Bengal Tenancy Act is not put an: 


end to by à sale of the estate in execution proceed. 
ings to which tlie common manager, is also impleaded 
asa party: É . 

A mortgagee of ar y > x) 
in execution of a decree on his mortgage is bound by 
-the appointment of a common manager made before 
the sale of the estate, even though the appointment 
was made after the passing ofa decree on the mort- 
ace, P AEDUL Garrur v. DURGA Prasad, 8 P. L. T, 


fil: A. I. R.1927 Pat. 334 672 


possession. fro 
survey and ca 
Although the 
“strictly applica ; 
extent to which it 


< If a person’ asser : | 
h nd adduces evidence in support thereof 


ship 2 
' and this P idence is disbelieved'by the: Gourt he 


that possession goes 


e 
ao. Sekt 9b ds cav 
2 và 


A sub-lease of a raiyati holding for a-period ex- . 
ceeding 9 years is contrary to the policy .of tha 


BANERJER v. Rag KUMARI Dabi, 31 C. W. 'N.10909 812 


f anésiate who purchases the estate — 


1 ini the’ présence of. 


IN 
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PA E . 2 - 
* * In estimating the weight due fo the evidence on both 
' Bides where there is astrong evidence of possession 
on one side opposed to evidence apparently strong 
‘also on the other this presumption may’ in the 
: peculiar circumstances of the case’ be regarded, but 
‘where the evidence .of witnesses on both sides is 
` equally unworthy of reliance no such presumption 
'éan be made. : i h 
-. The revenue survey map is no’ doubt evidence of 
title and possession but where there isno satisfac- 
. tory direct evidence of acts of possession on the 
"part of either. of the parties the: evidence of posses- 


Sion of the cadastral survey entry must prevail until - 


ít” is - rebutted. Pat. BRINDRABAN PRASAD v. GOPAL 


eyar NARAYAN SINGH, 8 P. L. T, 817; A. I R. 1928- 
Pat. 36 i ! ! 


514 


-———- 88.105,109A. See BENGAL TENANGY ACT, 
1885, ss. 50, 105, 109A . 828 


—— ——— 88.105, 109, 153— Proceedings under $. 105 
. Suit with respect to same matter, maintainability 
of—Identity of matter—Tests—Wrong decision that 
suit is barred—Revision. 3 te 
To attract the operation 'of s. 109 of the Bengal 
Tenancy Act, it is essential to establish that the civil 


formed a subject of an application under s. 105. 
What the subject-matter of an application is for 
‘purposes of s. 109 of the Bengal Tenancy Act, 
must be ascertained by looking into the application 
itself, and, ‘though s. 105 gives a good deal of power 
to the Settlement Officer to decide questions which 


. , May be raised by the parties ancillary tothe main 


question raised by the application itself, those 
‘questions still being, ancillary questions will not 
‘form the subject-matter of the’ application which 
initiates the proceeding. 

‘A. District Judge has. jurisdiction to interfere 
under s. 153 ofthe Act where a Munsif declines to 


_ exercise jurisdiction holding erroneously that a suit. . 


is barred» by s. 109 of’ the Act. C Sarat CHANDRA 
RAKBSHIT. v. Mon Monan Panpay, 46-0. L. J. 46; A.I. R. 
“1927 Cal. 711 349 


L———— s. 153—Rent decree—Sale—Application to 
set aside sale—Second appeal—Revision—Suppres- 
~- sion of notices—Inference of fraud— Knowledge of 
» "fraud —Burden of proof—Limitation Act (IX of 
1908), s. 18. , 
"Ar application t0 set aside a sale held in execution 
ofa rent decree, was rejected by a Munsif who had 
final jurisdicfion under s. 153 ofthe Bengal Tenancy 
‘Act. On appeal, the District Judge reversed the order 
on the ground that notices.under O. XXI, r. 66, had not 
' been served and that there was grass understatement 
‘of valwe and suppression of notices* revealing deliber- 
até falsehood of éhe part of the decree-holder : 
Held, 41) that no second appeal Jay from the order 
` of the District Judge, ~~ ; ^ 
(2) that upon the findings of the District Judge the 
order could not be interfeted with either in appeal 
or revision. e 
e In paoceedings to set aside a “aale if there has been 
wilful suppressionof the sale notices an inference 
might be drawn to the effect that there was fraud: 
.and, if fraud is established, then it is. for the decree- 
` > holder to establish that the petitioner had knowledge 
at a time which would disentitle him to avail. pf the 
. provision ofs. 18 ofthe Limitation Act, C MAHARAJ 


| INDIAN CASE. 


“suit has for its subject a matter which has already ; 
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BAHADUR SINGH v. KARANI Mar, 45 0. L.J. 566; A. I. R. 
1927 Cal. 633; 32 O. W. N. 57 : * 199 


—— $. 15 8- B—Hent sale—Omission to serve notice 
on .co-sharers—Sale, whether invalid. 

Non-service of notice upon the co-sharers in 
accordance with the provisions of s. 158-B (2) of the 
Bengal Tenancy Act does not invalidate a rent sale 
altogether but only alters it into a sale in execution 
of a money-decree. C NAKUL CHANDRA Das v. RAJENDRA 
CHANDRA GANGOPADHYA, A. I. R. 1927 Cal. 873 196 


S. 160—‘ Protected interest '—Occupancy 
raiyat becoming raiyat at fixed rent—Interest of 
raiyat, whether protected. 

The interest of an occupancy raivat who subse. 
quently becomes entitled to hold as a raiyat at a 
fixed rent isa protected interest under 8.160 of the 
Bengal Tenancy Act. C MIDNAPORE ZEMINDARY Co, 
Lr». v. SADHUMONI Dasi, 54 C. 681; A. I. R. Ter d 1. 
846 ^ ‘ 

————— 8.-173. See Civi, PRocepure Cops, 1908, 

O.XXLr.90 > 825 


Berar Allenated Villages Tenancy Law, 1921, 
S. 47—Continuance possession, what constitutes— 
Purchaser of tenants. rights, under unregistered 
sale-deed, whether can tack on his vendor's posses- 
sion. : f 
H was cultivating a field under the plaintiff. from 

1893. In 1900, Æ sold his tenancy rights to W by an 





unregistered sale-deed, and W was in continuous 


possession since the date of sale. In a suit by the 
plaintiff for a declaration that W was not entitled to 
permanent tenancy : * 

: Held, that though the sale to W was unregistered, 
he was entitled to: tack on H's possession to his own 
and that, therefore, W must be held to have complied 
with the requirement of continuous possersion since 
before the Jst of June, 1895, laid down in s. 47 of 
the Berar Alienated Villages Tenancy Law of 1921. 
N Rase, UDARAM BALWANT Rao v. WALLU, A. I. R. 1927 
Nag. 342 - 383 


Bombay Civil Courts Act, 1869,s.25. See Pero- 
VINCIAL INSOLVENCY Act, 1920, s. 3 780 


Bombay District Municipalities Act (I! of 1901), 
-, S. 60—Municipal tax—Government declining: sanc- 
tion-—Imposition of tax after getting fresh sanction 
— Omission to issue notice afresh, validity of—Tax- 
ing of subjects—General principles—Addition io 
existing list of taxes, effect of. 
If once. there has been a formal resoluticn of 


Government declining in effect to grant sanction to 


ihe imposition of a tax over a particular article 
under.the Bombay District Municipalities Act, any 
subsequent imposition of the same tax must be 
regarded as the. impasition of new tax andsa 
Municipality cannot, consequently, om getting the 
Sanction ofthe Government bya further resolution, 
impose such tax without observing afresh the fermali- 


. ties prescribed by s. 60 of the Act and without issuing 


notice to the parties affected and affording tlfem an 
opportunity of raising their objections to the proposed 
tax. jc . 1 
_ No subject can be taxed except in purstance.vf a 
statutory power to that effect and after observing tlie 
formalities prescribed by the Statute conferring such 
power. ° Sc : ) 
An addition to an existing list of bates amounts 
tothe imposition of a new tax. B Kanu KARIM v, 


D 
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Orry MoxrorALrTY, Broson, 29 Bom. L. R. 1041; A. L 
R. 3927 Bom. 597; 51 B. 764 * ' 666 


Bombay District Police Act (IV of 1890), ss. 25,. 


25A, 26, 79 —Inquiry into claims for compensation 
Administrative Act—Commissioner's  sanction— 
Substituted or amended action by Magistrate, ‘legality 
of—Notification by Government-—Single Notification: 
relating to compensation and-cost of Police, whether 
irregular—Errors -and defects of form—Mere 
irregularities—Taxing of innocent persons, validity 
of--Preliminary inquiry before assessment—Right 
of parties to be heard —Retrospective assessment--Im- 
position of new levy instead of old—New tax—Duty. 


of ‘Government to leave collection to Municipality— . 


Demand by Collector—Illegality—Non-compliance 
with express statutory provisions, effect of. ^ 
Whatever may be said ofthe inquiry unders. 25A 
(1) (a) ofthe Bombay District Police Aet, into elaims 
io, be compensated for the damage sustained, the: 
eMagistrate’s action unders. 25A (1) (6) is not a judicial 
proceeding, and thereis nothing in the Act which 


requires that his action in this matter should be" 


taken wholly on ‘his own initiative or without in- 

structions or recommendations from his superiors. 
The Commissioner's previous sanction under the sec- 

tion is not required to be given once for all, but may be 


given from time to time or after consultation, nor is . 


there anything about it which confines it to starting 


. the Magistrate on a course of action, which he is there- 


after to pursue independently and alone. ' 

The power of taxation conferred by ss. 95'and 25A 
are nob spent by a single exercise, and the Magistrate 
has power to take any substitute or amended action. 


Although a single notification includes both the. - 


cost of the Police and the payment of compensation, 
the two matters-are severable and the exercise of 
the powers of Government under s. 25 is riot pre- 
judiced by an additional Notification of the course 
which the District Magistrate is to take under s. 25A. 


The fact that a new tax varying in its inci- 


dence from a previous tax was not expressly stated in 
the Government Notification to be a new tax isa 
mere. defect in form and cannot affect ‘the validity of 
the notification. : ' 

In view of the provisions of s. 79 of the Act errors 
and defects of form or procedure in a Government 
Notification are immaterial where there has beena 
substantial compliance with the provisions of the Act. 

Under the provisious of the Act proof of tho nctive 
complicity of a section of the inhabitants is not 
necessary before they could be taxed under 
ss.25and 25A of the Act. It is of the essence or 
measures of this kind that one class has to pay for 
the misdeeds of another. - 3 
. A District Magistrate's suggestion that a summary 
iuquiry should be made before assessment by à 


: Deputy Collectorforms no part of an order under s. 


-25A of the Act or a condition precedent to its validity, 
and the .fact that the persons concerned were not 
Eivenan opportunity of criticising and refuting the 
information obtained on such inquiry - does not, 
therefgre, invalidate an assessment made on the basis 


of the report made on such inquiry. i 
. Where a payment imposed is imposed de futuro, 


. the date as to the commencement of the first year of 


liability is merely an element in the-calculation of 


. the atnounts and the dates ofinstalments, and the 


fact that there was a discrepancy as tè the dates of. 
the first year fixed in the District Magistrate's 
requisitiow to the Collector and the’ Collector's-notice 
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Y e. S 
to the parties does not affectthe validity of assesge 
ment. , , A sama : 

When an oldlevy of tax is superseded by a new 


‘one to be made on different persons and to be 


measured ‘ina different manner, it is a new exercise 
of the powers given to the Government by s. 25 (2) 
to which, therefore, the mandatory provisions of sub- 
8. (4) at once attach. 3 Un v 
The provision, that when Government decrees 
integrally a levy for the recovegy of cost of additional 
Police, its execution must be put into and left in the 
hends ofthe Municipality, when thereis one, until 
default is made, is more than a form which might 
be waived, or a matter, in which irregularity is 
excused. It” cannot be a mere irregularity io dis- 
regard an express statutory prescription, however 
honestly or excusably, nor isa short cut permissible 
because the prescribed course promises little advant- 
age. PC BHAGOHAND DAGDUSA GuJRATHI v. SECRETARY 
oF STATE FOR INDIA IN Couuoir, 53 M. L. J. 81; A. I. R. 
1927 P. O. 176; 25 A. L. J. 641; 29 Bom.. L. R. 1297; 
(1927) M. W. N. 561; 46 C. L. J. 76; 1 Luck. Oas. 291: 
51 B.725; 32 0. W. N. 61; 26 L. W. 809 257 


Bombay Government Notification No.'358 of 
: 1921, Sée PRovINGIAL INSOLVENCY Act, 1920, s. 3 ` 


mortgagee. B ABDUL REHMAN IBRAHIM v. VINAYAKJAYA- 
vANTRAO DESHMUKE, 29 Bom. L.-R. 1056; A. I. R..1997 
Bom. 540 "s d 653. 


.Burden of proof of want of consideration See 


EvipENOE Aer, 1872, s. 102 . 173, 
Burma Laws ‘Act (XII! of 4898), s. 13. Se% 
` CHINESE. BUDDHISTS : e 478 


Burmese Buddhist Law-eHusband and wife—Pro- 


perty of marriage- Interests of husband and wife, 
nature of—Husband's interest,whether saleable pro- * 
` perty—Creditor's' right to execute decree against 
whole property—Civil Procedure Code Fact V of 
1908), s. 60. | ae 
. During the subsistence of a Burmese Buddhist 
marriage, the separate interests of the parties to the 
marriage in the property of the marriage are not 
only, impartible but are also indetetminate and. ine 
determinable,since they can be, determined only on 


4 
ie 
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divorce or on ¢he death of one. party, and the 
` : -terest of either party, whether 'at'death or. divorce, 
-8 not an interest in any particular item of property 
‘Dut is: -an interest on the estáte' gs a whole includ- 
„ing liabilities as well as assets, and such’ interests 
:are_not, consequently, saleable - property within the 
meaning of s. 60. of the Codé'of -Civil Procédure. 
--, 'The'sale..of. the: husband's -interest in: such 'pro- 
perty during the continuance of. the marriage in 
execution of a decree againstthe husband ‘is, there-. 
"fore, nó sale and’ confers no title on the purchaser, 
-but_it is open to the decree-holder to proceed to 
execute his decree against the whole property includ- 
ing the/wife's interest. R Ma PAING Mauna’ v. SHWE 
HAN; 5.R; 478; A7L.R. 1927 Rang. 274 - 516 


—--3— Marriage~-Union between Burmese woman 

“and person following Buddhist religion, validity of. 
'- The ‘validity, óf a marriage, of a person with a 
.TBürmese Buddhist woman was contested on the 
“ground that he ‘was a Hindu. While there was 
‘evidence’ to the effect that he had for many years 
embraced: the Büddhist faith, there was ‘nothing in 
lie evidence to show that he was at any time a 
Hindu of the four ‘recognised castes the tenets: of 
“which might have rendered a ‘valid’ union: between 

him and the woman.impossible: _ . . 

x, Held, that it cannot be held in the circumstances 
: that the union was anything buta legal marriage. R 
:MA Kyaw v. 'O. R, Brswas, 0 Bur. L. J. 158; A. L. R. 
,1927 Rang. 280 MUR RD 348 
-Calcutta Municipal Act (III of 1899), s. 557 (d); 
See LAND ACQUISITION  : : 129 
: Calcutta Police Act (IV of 1868), ss. 3, 44, 46, 
|47—'Common gaming house'—Keeping or owning for 
* profit or gain, necessity of—Search warrant, proper 
` form of —Defective warrant—Présiimption, under 5. 
47, whether arises—Evidence—Admission of accused's 

~> brother, value of. : TE ar 
A house is a ‘common gaming ‘house’ within- the 
meaning of s; 3ofthe Calcutta Police Act only if it 
‘is kept for Qie gain or profit of the persons owning 
or keeping the ‘house. , A’ conviction under, 8.44 of 
the Calcutta Police Act for owning and keeping a 
common gaming house, cannot, therefore, be .main- 
tained, where there is no evidence to prove that.the 
‘house was kept for gain-or profit’ of the persons owning 
or keeping the house and that tlie accused were the 





‘owners or keepers of the house. _ DUM 
^ A warrant issued under s. 46 of the Calcutta Police 
Act which states merely tliat.'there is cause to 
suspect’ and doés not state that 'thereis reason to 
believe’, is defective, and'the finding of: articles of 
aming in a- house ina “search under such a warrant 
: foes not, therefore, raise a presumption under 8. 47 
of the Act, (|, ! " : 
An admission by the accused's brotfér in another 
S case that a, housé ef.the accused was a common 
gaming house cannot be used as evidence against the 
accused. C Goug MOHAN GOSSAIN v. Emperor, 46 C, 
Li. J. 186; 28 Or: L. J. 87f; A. I. R.1927 Cal. 801 711 


° ©. P. Tenancy Act (XI of 1898), s. 41—Absolute 
' occupuncy . holding—Law of : survivorship, appli- 
cability OF. | D 

Law ofsurvivorship was not applicable to absolute 
occupancy land under the Tenancy Act af 1898 
and a. person could not get any- vested right in such 
aholding by birth before the passing of the new 
. Tenancy Act in $920. -. N GANPAT v. BEANUDAS 297 
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S, 46 (5)—Trees in occupancy land, whether 
“dan bee mortgaged—Non-transferable. . property 
ineluded in, mortgage— Entire mortgage, whether 

, invalid: ee g 3 
Where a mortgage-deed in which trees standing on 
occupancy land are also involved draws an.explicit 
distinetion between the land, and the trees standing 
‘thereon, implying that the trees are héld under a 
different title from ' the lend and are, unlike the 
land, capable.of being -validly mortgaged, it does 
not.come within the prohibition laid down in sub- 
s. (5)of 5.46 of the Tenancy Act, 1898, and is 
“not wholly inyalid as the provision only prohibita 
registration of transfer of the right of an occupancy 
“tenant ina holding. N Narayan v; MAHADEO, 10 N. 
`L. J. 162 * B 843 


-Chinese Buddhists—Marriage—Burmese "Buddhist 
- Law, whether applicable—Lex loci contractus— 
- Proof of special custom—Reasonabléness—A bsence of 
injustice to Burmese woman— Burma Laws Act (XII. 
- Of 1898),8. 18 (1)- International Law—Validity ‘of 
+ marriage— Principles. EN 
'. The Burmese Buddhist Law regarding marriage 
is prima facie applicable to Chinese Buddhists as 
‘the lex loci contractus; and to ‘escape from the 
application of Burmese Buddhist Law regarding 
“marriage a Chinese Buddhist must prove that he is 
subject to a custom having the force of law in Burma 
“and that, that custom is opposed to thé provisions of 
Burmese Buddhist Law applicable to the case; and 
in case the matter in issue is the marriage of a 
Buddhist Chinaman with a Burmese Buddhist 
‘woman he must show that the ‘application of the 
custom having the force of law will not work injustice 
to the Burmese Buddhist woman. j 
Per Eutledge, C. J.—1t is a principle of Private 
International Law recognised and enforced under 
the English system of jurisprudence that the lex loci 
contractus governs the formal requisites of a marriage. 
R Ma Yin Mya v. Tan Yavk Pu, 6 Bur. L. J.. 135: 5 R. 
406; A. I. R.1927 Rang. 965. . : 478 


Chota Nagpur Tenancy Act(VI of 1908), ss. G1, 
139 '4),258—Lease before passing: of Act— 
Tenant subsequently recorded as occupancy raiyat 

^ and rent commuted—Suit for- declaration that 
enint had no occupancy right—Jurisdiction of Civil 

ourt. 

. A suit to declare that the defendants who had 

been recorded as occupancy tenants and the rent 

payable by whom had been commuted, were not 
occupancy raiyats and that they had no right to 
continue to hold possession of the land against the 
wish of the landlord after the expiry of the term 

of the lease under which they were holding is not a 

suit, to eject the defendants or to cancel a lease " 

anid is not, therefore, barred by the provisions of, 

8 139 (4) of the. Ohota Nagpur Tenancy Act; nor 

is it barred under s. 258 of the dct inasmuch ag 

it is not a suit to seb aside, vary or modify an 
order of the Deputy Commissioner or Revenue 

Officer under s. 61 of the Act. eons 
Section 139 of the Act being one which bare .the 





' jurisdiction gf the Civil Courts must be strictly con- 


strued. Pat RapHaNaTH NATH TRIPATHI v. CAANDRAT' 
Buarra, 8 P. L. T. 606; A. I R. 1927 Pat. 318 800 


—— —— 55. 68, 71,139 (5), 139A— Chola Nagpur ` 
Tenancy (Amendment) Act (VI of 1920), . s. 88— 
_ Amendment, whether retrospective—Scope ef. s. 1394; 


Fol, 104) l 


\ 
*Chota Nagpur Tenancy Act—concld. - 


—Suit for.deelaration of title and possession, whe- : 


ther bagred—Vested rights, whether affected. e 

Section 38 
words “suits and applications": were subsituted for the 
. word “applications” in cl. (5) of s. 139 of the Chota 
Nagpur Tenancy Act has no retrospective effect and 
: does not, therefore, affect the maintainability of suits 
instituted before the coming into force of the Amend- 
ing Act. zT 

"Thé object of the new 8. 139-A as well as of adding 
‘the word “suit” to el. /5) of s. 139 is to bar the 
-,Cognizance. of purely possessory suits’ under the 
* “Specific, Relief Act by. Civil Courts and to restore 
the law as it stood prior to 1808. These new pro- 
visions in the Act donot in any way take away 
“the jurisdiction of the Civil Courts to entertain 
suits for possession based upon the determination 
of title. Only summary suits for possession, and 
.nót title suits with consequential relief for pos- 
.Session, are barred by these provisions. | | ` 
' Section 139-A of the, Ohota Nagpur ‘Tenancy Act 
‘is not rétrospective and does not bar the. institu- 
tion of a suit in a Civil Court for a declaration 
that the plaintiffs are occupancy raiyats and “for 
recovery of possession where the right to institute such 
a suit has accrued prior tothe coming -into force.of 
'the.section. PS 

The repeal or amendment of an Act does not 
affect a right already in existence unless a contrary 
intention is made out expressly or by implication. Pat 
Goursaran Das v. AKHOURI PARMESHWARI UHARAN, 6 Pat. 
296A. I. R. 1927 Pat. 203; 8 P. L. T: 841 580 


S———— 8.139 (4) See Onora NAGPUR Tenancy Act, 
1908, s. 61 : z : -, 800 
————— $. 139 (5), 139A. See, Oxora NaaPuR 
* Tewanoy Aor, 1908, as. 68, 71 580 


land entrusted to defendant—Civil Court, 
jurisdiction of—Unlawfully ejected’, meaning of. 
A suit by a tenant for recovery of possession of 
land which he had placed in the charge of the 
defendants to be looked after on his behalf is not a 
guit to recover possession of land ‘from which’ a 
tenant has been unlawfully ejected’ within the mean- 
ing of s.139 (5) ofthe Chota Nagpur, Tenancy Act 
and is not, therefore, barred by s. 139A of the Act. 
Pat Bara Haran MANJHI v. Gorr Mansa, 6 Pat. 436; 
A. I. R. 1927 Pat. 326 NS i t 205 
—————$.258. See OnorA NaaPUR TENANCY AOT, 
1908, s.61 4 800 


Chota Nagpur Tenancy (Amendment) Act' 


(VI of 1920), 8. 38. See CnorA NAGPUR TENANCY 
Aor. 1908, ss. 68, 71 : 580 
Civil Procedure Code (Act XIV of 1882),s. 283. 
See C. P. C., 1908, O. XXI, R. 63 -o 424 


Civil Procedure Code (Act V of 1908), appli- 
cability-of, to sales under Act VIII of 1869. See 
-LueNDLORD AND TENÊNT PROCEDURE Act, 1669, s. 52 - 

180 


—— S$. 2 (2), 47—Order prohibiting decree- ' 


holder from withdrawing amount déposited by, judg- 


appealable. . 


„At ordet prohibiting’ a decree-holder from with . 
drawing an amount deposited by the judgment-- 


debtor without furnishing” security merely deter- 
mines an incidental question as to whether execution 
isto be carried .out in a:certain way.-and does. -not 


Hi 
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of Act VI of 1920 by ‘which the | 


ss. 139 (5), 139A—Suit by tenant to recover - 


ment-debtor without furnishing -security, whether 


Civil Procedure Codé—1908—contd, . >, < 


amount to -one which. conclusively defermines the 
‘rights of the parties with regard. to any matters,in 
eontrovergy.in the proceeding and is, consequently, 
not appealable. E AN E M^ 

* Every order -passed in relation to execution ‘need 
.not necessarily. be deemed to come within the scope 
‘ofthe definition in 8.2 (2) ofthe Oivil Procedure 
‘Code. R JAGANATH Papyacur.v. CHINNA OnETTIAR, 6 
. Bur. L. J. 155; 5 R. 534 & 641; A. I. R. 1927 Rang. 
317 - 5 324 
-- s. 11 —Res juditata—Cross-fuits tried together 
and disposed of by one judgment but separate 
decrees— Appeal from one decree alone, ' whether 
“maintainable—Cross-objections, effect .of—Res 
judicata, general principles of—Code, whether 
` exhaustive—S. 11, Civil Procedure Code, whether 
applies to appeals—‘Suit’, ‘Court’, meanings of 





. ceedings, necessity of—Estoppel" by judgment— 
'- Estoppel by verdict--Practice—Inherent power’ of 
Court to consolidate proceedings—De facto, con- 
s»lidation, effect of —Presumption of consolidation— 
Judgment liable to appeal, finality of—Mutuality, 
doctrine òf— Question of res judicata, whethér one 

` of substantive law ‘of procedure—'Cause of action’, 
meaning of. ME ENS 
Two widows/A and B were jointly in possession 
of certain land. Each sued the other for a.declara- 
tion that she (the plaintiff) is the exclusive .owner of 
that land and that the defendant had. no rights in 
itof any kind. Both suits were disposed of by a 
single judgment which decided that. A was the sole 
owner but that B was entitled to hold possession.of 
half the land in lieu of maintenance.. A separate 


‘decree was drawn up in each suit declaring the | 


rights ofthe plaintiff according to that decision. B 
appealed against one of these decrees only, namely, the 
‘decree given in the suit in which she wasa plaintiff. 
A filed cross-objections pressing her. claim to ex- 
clusive ownership and possession : : 

Held, by the Full Bench (Dalip Singh, J., dissent- 
ing).—That, the fact that B had not preferred an 
appeal against the decree in the suit instituted by 
“A did not prevent B's appeal from being proceeded 
with. . : : ; 

* Held, further, (Per Tek Chand, Dalip Singh and 
Agha Haidar, JJ.).—That the fact that A had pre- 
ferred cross-objections did not affect the situation. 

Per Tek Chand, J.—Section 11 of the Code of Civil 
Procedure is-not exhaustive of the*law on the subject 
and the general principles of res judicata apply to 
‘matters on which the section is silent and also 
govern proceedings to which the section does not in 
terms apply. : eae ‘ : : 

The word ‘Court’ in s. 11 of the Code of Civil 
Procedure means the trial Court and the word ‘suit’ 
signifies proceedings beginning with’ the 'plaint and 
ending with the decree of that Court, andy. ll is 
not, therefore, in terms, applicable to appeals. 

In applying the genoral prindiples of res judicata 
Courts should not be influenced by any technical cor- 
siderations of\ form, but should be guided by 
matter of substance within the limits allowed by law. 

The foundation of the rule of res judicata 18 that 
fno one shall be vexed twice over the same matter. 
The doctrine, therefore, presupposes that a matter has 
been once fairly aad finally tried in a former litiga- 


tion independent of the proceedings in which. the e 


game matterisagainin.dispute ánd-it'isjdE the,essence 


` Suo 


Foundation ‘of the rule—Two'independent  pro- 


ws 
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' of the rule* that the two proceedings should be 
Bo independent. of each other that the trial of one 
cannot be confused with the trial of the other. 

The test-to find out whether two suits which have 
been tried together have been disposed of by two 
separate judgments and not by. a single judgment, 
is whether the Judge has applied his mind to the 
decision of the issue involved in the two suits twice 
or whether there has been in reality but one trial, 
one finding and one decision. g 

The Oourts o% India have inherent power to con- 
.Bolidate proceedings. : ; 

"Where two'suits are tried together by consent of 
parties and with the approval of Court, there is a 
de facto consolidation of the suits and the same 
eonsequences follow asif there had been a formal 
consolidation of the suits. ; 

A person, who, by his own acts or conduct, has 
"brought about a virtual, if not an actual, consolida- 


. tion of the two suits, ought not to be allowed to turn 


we Gf two or more conflicting 


round and invoke the rule of res judicata witha 
' view to prevent the hearing of the appeal against the 
real judgment delivered in the “consolidated” suits. 
A decision which is, liable to appeal and which is 
consequently merely a provisional and not a deüni- 
tive or final adjudication cannot operate as res 
judicata till the period allowed by law for preferring 
-the appeal has expired. f 
, Res judicata is either estoppel by verdict or 
estoppel by judgment , (or record) „and there is no 
such thing! as estoppel by ‘decree’; and,” consequ- 
ently, where two suits are tried together and dis- 


posed of by a single judgment, though two decrees | 


are prepared and an appeal is preferred against pneé 
.of ,the decrees alone, the fact that there is an -un- 
appealed decree does not (create an estoppel against 


S ding with the appeal. : 
I t decrees happen to be 


. passed regarding. the same property’ in two different 


"proceedings, it will be the (ast one which will pre- 
Sail In Sach cases the later decision should be taken 
as superseding the- earlier, and is thenceforward 
the only. effective adjudication. ] 

. The rule of res judicata is a rule of procedure and 
mot of substantive law. "i ES 

Mutuality is a condition of estoppel by res judicata. 

The argument -ab inconvenienti might be admit- 
sible if the meaning of a Statute is obscure; but, if 
the language is explicit, its consequences are for 
the Legislature and not.for the Oourts to consider. 

Per Dalip Single, J.—The cause ‘of action has no 
relation whatever to the defence which may be set 
up, nor doeg it depend upon the character of the 
relief prayed'for by the plaintiff. It refers entirely 
to the grounds set forth in the plaint as the cause 
‘of action or in other words to the media upon which 
the plaintiff asks the Court to afgive'at a conclusion 
in his favoursapd a cause of action hasto be œn- 
strued with reference rather to the substance than 
the form of the action. 


There is no difference between a ‘decision’ ard a . 


“decree for purposes of ses judicata, and the view 
that estoppel by ees judicata can be created only by 
a judgment and not by a decree is erroneous. On 
“the other hand, the presence ofthe record in the 


form of a decree is conclusive proof .of estoppel. - 


Where two suits have been tried together with the 
consent of the parties and disposed.of. by a single 
judgment byt by separaté decrees, the Court should 
‘presume-an.order .of: consolidation, if the subjent- 
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raised in them are also in substance identical. 
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matter of the two suite is identical and the questions 
But 
such a presumption. cannot be drawn in a case 
where the Court, whether rightly or wrongly did not 


envisage the suits as more. or less identical, 
L LaoHHMIv. BHULLI, A. IR. 1927. Lah. 289; 8 Lah. 
381 i ] 849 


————- 8. li— Res judieata—'Heard and finally 
decided'—Dismissal of suit on ground of non- 
joinder of parties—Decision on merits, whether rea 
judicata—Unnecessary finding. 

Where a suit has been dismissed ,solely on. tha” 
ground of non-joinder of parties, the decision of the 
Court on the merits of the case doesnot operate as 
res judicata inasmuch as, although the other issues 
might have been heard'and decided, they cannot ba 
said to have been heard and finally decided as the 
findings on them were not necessary for the decision 
of the suit. A subsequent suit. on the same cause of 
action is not, theréfore, barred by res judicata. O*JApU 
NATR' MANDALY AMULYA KRISHNA Kunnu, 46 C. It. J. 
118; A. I. R. 1927 Cal. 791 576 


— s. 11—Res judicata—Plea of jus tertii 
found against—Subsequent suit by such third 
person—Decision, whether res judicata. 

For the purpose of s. 11, Civil Procedure Code, the. 
desision ina suit. on a plea of jus tertii is not 1 
decision between the parties litigating under the 
same title when the justertii is put forward and 
actually relied on in a later case.by such third 
person. Allthat can be said is that, in the former 
suit it was raised as & defence and it cannot be said 





that the defendant was actually relying upon that 


title or litigating under ib.” There can, therefore, be 
no res judicata inthe ‘subssquent suit. by reason of 
the judgment in the former litigation. M JAGAN- 


- .NADHAM V VENKATA SuBBA Rao, 26 L. W. 115; A. I. R. 


1927 Mad. 844; 50 M. 877; 53 M. L. J. 564 468 
8.11, Expl. V—-Suit for rent and future 


damages—Decree-silent asto damages—Fresh suit - 


for damages—Court, whether can grant damages 
for period prior to previous decree. xd 
In a suit for ejectment the plaintiff claimed future 
damages in respect of. occupation from the expiry of 
the period allowed by the plaintiff's notice to quit. 
The relief was not granted in that suit and the 
plaintiff instituted a fresh suit for damages from 
the same date tillthe date of delivery of posses- 
sion : ; : 
Held,that the subsequent suit was not maintain- 


.&ble except with regard to damages from the date 


ofthe decree in the previous suit till delivery of 
possession. Pat Burak CHAND v. PADUMCHAND, A. I 
R. 1927 Pat. 395 u 190 
———— S. 47. See O.P. C., 1908, ss. 2 (2), 47 324 


———— ss. 47, 104;0. XXI, r. 90—Order*on 


-application to set aside sale—De€ree-holder pur- ` 


- chaser—Second appeal, whether lies: : . 
An order setting aside or refusing to set “aside a, 


“sale in execution of a decree, even though the 


decree-holder is the auction-purchaser, *8 not an 
order coming within the purview of s. 47 of the Code 
of Civil Brocedure and is not appealable aà a décree.* 
C SATYENDRA Natav. Omaru Cuanpes MAJUMDAR, 45 
C. L. J. 557; A. I. R. 1927 Cal 657 A 188 
— $. 47, O. XXI, r. 58— Decree* against ‘legal 
repres:ntative — Attachment — Claim by legal 
. representative in his, own right-—Question, whether 
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falls within s. 47, Civil Procedure Code—Liberal 

constPuction. : i 1 tee ? 

An objection by one of the legal -representatives of 
a deceased person against whom a decree has been 
obtained on a mortgage -executed by the deceased, 
to the attachment of properties in his possession 
under the decree on the ground that they are not 
liable to attachment inasmuch as the deceased .had 
bequeathed the properties to him and they had -been 


duly conveyed to him by the executors before the: 


date of attachment, falls within the purview of s. 47 
Givil Procedure Code and should not be left to be 
decided in a separate suit. . 

The object of s. 47, Civil Procedure Code, being to 
check needless litigation, a narrow construction should 
not be placed upon the words of the section. R 
OHETTIAR Firm v. Teo Ez Say, 6 Bur. L, J. 107; 5 R. 
393; A. I. R. 1927.Rang. 273 121 


———— 8. 47, O. XXII, r, 10—Execution proceedings 
e —Devolution of interest—O. XXII, v. 10, whether 
. applicable—Order rejecting application by represen- 

‘tative for substitution, whether appealable—S. 47, 


Civil Procedure Code, applicability of—Malabar : 


Law-— Ldndlord and tenant—Decree by mortgagee for 
possession against tenant om payment of value of 
improvemenis—Value deposited by mortgagee— Suit 
by melcharthdar against mortgagee and tenant— 
„Higher value fixed—Tenant, whether entitled to ex- 
cess. 


When a person who holds a decree which entitles ' 


him to recover possession of property on payment of 


.the value of the improvements on it, deposits the. 


value put on the improvements by the: decree and 

takes possession ofthe property in execution ofthe 

. decree, he becomes the owner ofthe improvements 
and the person entitled to receive their valüe from 

anyone who subsequently desires to take possession. 

The tenant once he has received the value set on his 

improvements by the decree and has given up pos- 

session has no further interest jn the improvements. 
Order XXII, r. 10 of the Civil Procedure Oode has 


no ‘application to proceedings in execution. Án. 


order passed in execütion proceedings rejecting an 
- application by one of the parties to the suit.to be 
recorded asthe représentative of another party may, 
therefore, .be deemed to be.an order.under s..47. of. 
. the Code, and is consequently appealable as a decree. 
A. mortgagee obtained a decree against his tenant 
for possession on payment of Rs. 835 as compensa- 
tion for value’ of improvements, and deposited this 
„amount jn: Court. Meanwhile a melcharthdar from 


“the mortgagor sued the mortgagee and the tenant. 


and obtained a decree for possession on payment of 
Rs. 1,200, as compensation for the same improvements. 
The mortgagee,: as he had settled -with his tenant, 
applied to have it recorded that he had stepped into 
fhe shoes of the tenant in respect of the right to value 


of improvements and for payment to him of. the ^" 


Re. 1,200. His apflication was rejected by the first 
Court but allowed in appeal. In second appeal: 
Held, d1) that the order rejecting the application 
was appealable under.s. 47, Civil Procedure Code; ` 
(2) that the mortgagee was entitled to get. the 
value of improvements fixed in tlie me&charthdar's 
.detree inasmuch as- he had settled with his own 
tenant. M KooxTHILOT MayaANKUTI v. KaNHAYi BIY- 
YarHUMMA, 26 L. W. 161: 39M. L T.92; 4.I R. 1927 
“Mad. 824; 53M. L. J. 512; (1927) M. W. N.790 420 


"eno §,48—Haxecution of decree—Order consign- 
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ing papers to record, room— Subsequent application 

after 12 years from decree, whether ‘fresh applica- 

tion’—Limitation—Revival of pending proceedings— 4 

Death of decree-holder—A pplication by legal repre- 

sentative to continue proceedings—Limiiation. ` 

An order consigning the records of an execution 
petition to the record-room without disposing of the 
application on the merits is not a final disposal of 
the application, and & subsequent application by the 
deeree-holder for proceeding with the execution after 
the expiry of 12 years from the date’of the decree 
is not barred under s. 48 of the Code. of Civil Pro- 
cedure inasmuch as it is not a ‘fresh application’ 
within the meaning of the section,. but only an appli- 
‘cation to carry on the previous application. ,^ E 
. Where a` decree-holder dies before an application 
for execution made by him has been finally disposed 


"of, an application by the legal representatives of the 


deceased decree-holder praying that they might be 


-brought on record in the executiop proceedings, and 


that the execution might be proceeded with, is not a 


. ‘fresh application’ within the meaning of s. 48, Civil 


Procedure Code, although the application is made in 
the usual-form of a regular execution petition. A Bais 
Nata v. Rau Båaros, A. I. R. 1927 All. 165; 25 A. L. 
J. 249; 49 A. 509 : - 16 

————- s. 60. See Burmese Buspuist Law " 516. 


ss. 73, 115—Order under s. 78, whether 
ministerial—Revision, maintainability of. i 

An order unders. 73, Civil Procedure Code, is not 
a ministerial or non-judicial order and is subject to 





revision by the High Court under s. 115, Civil Pro- : 
- cedure Code., .M Sarar MUHAMMAD v. ÁYYA NADAR, A. 


I. R.1927 Mad. 944; 39 M. L. T. 609 735 

- ss. 79 to 82, O. XXVII—Sheriff of Bom- 
bay, whether corporation sole—Negligence of Bailiff 

\-—Suit against Sheriff—Frame of suit—Liability 
of Sheriff—Government Officers, liability of, for 
acts of subordinates—Swit against officers, proper | 
frame of. 





‘The bheriff of Bombay is not a, corporation sole and “ 


suits against him for acts and defaults of his Bailiff 
should be brought against him personally and not 
against the ‘Sheriff of Bombay’ as such. 

The head of a Government Department. is not liable 
for wrongful acts of officials in: the Department, 
unless it can be shown that the act complained of was 
substantially the act of the head of the Department 
himself. Be” 

Per Blackwell, J.—There is néthing in any of the 
sections, from 79 to 82 of the Code or in O. XXVII, 
which contemplates a suit being brought, against the 
Office as distinguished. from the individual, for the 
time being holding the office B, SHERIFF or BOMBAY 
v. HAKAMANJI Morag1 & Co. 29 Bom. L. R. 1071; A.I. R. 
1927 Bom. 521; 514 B. 719 ET ( 685 


! . 


` “e 
$.80—Government servan? temporarily lent ° 


to Municipal Committee—Suit in respect “of official 

act—Notice, whether necessary. 

A person whose servjces have been temporarily 
lent by the Government to a Municipal Committee, 
without prejudice to his lien on the service of the 
Government and who thus retains an amus e- 
vertendi tothe latter whenever be wished or when- 
ever the Committee desired to dispense with his 
services, is a Government servant and is entitled to 
notice under s. 80 of the Civil Procedure Code, before, 


a suit is instituted against him for any*act purported: 


to be done by him in his official capacity. 


Civi Procedure Code—1908—contd, 


'T'he best test in such cases is to find out who can 
n dismiss him inasmuch as the person having that power 


. lsreally his.employer, whoever may bè paying his 
. -galary.. N Waman-v, N. N. MITRA. : 


~ S, 80—'Suit', meaning of Suits for injunc- 

tion— Notice before two months, whether necessary— 

. < Illegal order for levy of taz— Enforcement threaten- 
` ed-—Cause.of action—S. 80, whether ultra vires. 


'. . Asuit in which inter alia an. injunction is prayed 


for is ‘a suit’ within the meaning of s. 80 of the Code 
of Civil Procedufe, and cannot be. instituted. against 
. the Secretary of State, 'or a Public Officer in respect 
of any act purporting to be done by such officer in 
. his official capacity until after the expiration’ of the 
period of two months „prescribed by the section. 


- Section 80 is express, explicit .and mandatory. and 


„admits of no implications or exceptions. . 

. Where analleged order for levy of tax is made by 
a Oollector.and a suit is instituted to declare that 
, the order is illegal and to restrain the Government 

‘Officials from enforcing payment, the.act in respect 
_ of which the. suit is brought is the illegal order of 
the Collector and not the threatened . enforcement of 
. payment, since the illegality, if any, is in the order for 


recovery of tax. : . . 
. Section 80 of the Code of Civil Procedure is not 
ultra vires. The regulation for civil procedure has 
"nothing to do with: the obligations formerly vesting 
vin the. East India Company as a trading corporation, 
for it is incidental to the dnties of the rnling power, 
and cannot be said to be subject to' the Government 
of India Act, 1858, s. 65. P C BuaaouaNp DaapusA 
: QUJRATHI v. SECRETARY OF STATE FOR INDIA, 53 M. L. 
J. 81; A. I.'R. 1927 P. O. 176; :5 A. L.J. 641: 29 Bom. 
L: R. 1227: (1927) M. W. N. 561; 46 C. L. J.-76: 1 Luck. 
Cas. 291; 51 B. 725732 C. W. N. 61; 26 L. W. 809 257 


—————. s. 89, O. XXIII, r. 3—Award in pending 
. Suit without intervention of Court, whether amounts 
‘to adjustment —S. 89, effect of. 

An award passed in a pending suit without the 
‘intervention of the Court may be regarded as an 


adjustmént under O. XXIII, r. 3, Civil Procedure. 


. Oode, and when such an award is brought to its 
notice, the Court should try the issue whether it is 
not, binding on the parties under the general princi- 
ple..of the law. of contract by proceeding under 
O. XXII, r.3,.Civil Procedure Code. i 
. Section 89 ofthe Civil Procedure Code is nota 
bar to the application of O XXIII, r. 3 to cases in 
.which there has bden a réference tò arbitration. M 
NUNE AYYANNAMMA v. VALLOORI RAMA Swaur, 26 L. W. 
.231; 53 M: L*J. 444; 39 M. L. T. 593 . 


‘=~ s, 99,0. VI, r. 14— Plaint signed by. unau- 
thorised person—Procedure—Power of Court to 


amend dt any stage-~—Ratification of signature by 


plaintiff, effect of. : 
“The. signing €- the plaint is merely a matter of 
;procedur& ‘and any defect therein is remediable at 
any stage of the litigation even in the Appellate 
Court, the reason being that the omission to sign or 
verify, a plaintis not such a defect as could affect 
‘the merits of the “case and can be remedied under 

8099 of he Code. 3 
Where the defect in the signing of the plaint as 
required by O. VI,r. 14 is discovered at a very early 
‘stage of the suit the Court can refuse to register 
‘the plaint under O.IV and to take action thereon, 
*aad if the defect is. discovéred after the plaint. has 
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-servant in-the plaint,- ratified as 


|. [ront 


CIVI! Procedure Gode—1908—contd. "EH 
been registered the Courtcan insist upon the plaint 
eing properly signed before proceeding further in 
the action. ; ae 

Where a plaint\ filed on behalf of a person ex. 
emptéd from personal appearance.in. Court was 
Signed and verified by his servant, who was not 
authorised to do so under the Code of Civil Pro-. 
cedure and, on objection being raised by the, defend- 
ants, the plaintiff executed a registered’ power-of- 
attorney duly authorising the servant to sign ‘and 
verify for him and ratifying his previous acts : 

Held, that the signature and verification of the 
it was by the 
plaintiff by the subsequent power-of-attorney, could 


: be accepted as a sufficient verification under O, VI, 


T. we cR - - v 


r. 14, Civil Procedure Code. Pat W. JOHNSTON v, 
RAMESHWAR SINGH, 8'P- L. T. 820; A. I. R. 1998 Pat. 
51 < ; 747 

S.100—Second appeal—Failure to draw 
correct conclusions from. proved facts--Error of 


ih Law—Interference. . 


Failure to draw correct .conclusions from proved 
facts is an error of law and such a ground for inter- 
ference in second appeal. N Kapu MAHAR v. MAHARAJ 
SINGH 7 . 658 


———À— s. 100— Second appeal —Finding based om | 
construction of or inferences from documentary evi- 
dence-—Interference. ' | 
Findings based upón the construction of or inferences 

drawn from documentary evidence cannot be ques- 

tioned in second appeal. O SUKHDEO PANDE v. PRAG- 

DAT PONDE, A. I. R. 1928 Oudh 18 ., 760 

S. 100—Second appeal—Finding of fact— 
Grounds for interference. 

Where an . Appellate Court makes out a new case 
not raised by the parties and not warranted by the 
pleadings or the evidence, records a finding based on 
no evidence, makes a mistake going to the. root of 
the case, or, bases à finding on an inference drawn 
upon an incorrect construction of a document the 
High Court will intérfere in second appeal. M RaM- 





` ESWARAM DEVASTHANAM v. SECRETARY OF STATE FOR 





Invi, 39 M. L. T. 633, 0 — 781 
S. 100 (3). Sée CIL PRoOEDURE Cope, 1908, 
O. XXIII, r. 8 ; : 360 


—— s.110—Appeal to Privy Council—Market 
value of land—Plaintiff, whether bound by his 
valuation in plaint. 4 


-. A plaintiff who applies for leave to appeal to the 


Privy Council is not absolutely precluded except 
under special circumstances from showing that bis 
statement ofthe market value of the land in the 
plaint is wrong, and the Oourt will, as a rule, treat 
his admission in the  plaint merely as a strong 
piece of evidence against him. M MALLAPUDI VEN- 
KATARAYUDU v. MALLINA VENEANNA, A. I.-R. 1927 Mag. 


862 | KAWA 577 
- S. 110— Appeal to Privip Couttcil — Valuation 
Of suit— Costs, whether can be included. ` ` 


The costs of a suit are in no sense the, subject- 
matter ofthe suit in the Court of first insfance and 
ought not to be added to that subject-matter in 
order to bring the' valuation up to the appealable 
amount under the provisions of s.110 of thé Code of 
Civil Procedure. Pat E. I. Rv. Oo. v. BADRI NARAIN, 
6 Pat. 444; A. l R 1927 Pat. 328; 8 P. L. T.714 267 
————— 8.118. See OvIL PROCEDURE Copr, 1908- 56, 


b 


Tor 104] 

Civil Procedtire-Gode—1908—<ontd. ^ 

—— —— s.115. See Or1vit Prooepure Cope, 1908, 

CO. XXXIII, r.1 ' 198 

-—-———— $,115. ‘See CIVIL PROCEDURE Gone; 4908, 

-~ 0. XX XLI, r. 2 ps -364 

s. 115. See MADRAS VILLAGE COURTS ACT, 

* 1889, s.73. | 415 
-S. 115— Decision as to jurisdiction —Inter- 

: ference in revision. u s 7 

. There isa distinction between, the decision ofa 





: Oourt on & preliminary point as to whethér -it has 


jurisdiction to entertain a particular dispute or to 
pass a particular order and the power to decide any 


“matter within its-admitted jurisdiction. ^" ' 


, Where the Court's jurisdiction in any particular 
matter “is disputed, it'must adjudicate upon it but 
such adjudication is not final and is always open to 
revision under s. 115, Oivil' Proceduré Code. S 'Has- 
SOMAL HIRDOMAL v. KODANMAL Mortomat, A. I.R. 1927 
Sind 239 ` UC ^" 842 


= 8. 115 —Interlocutory order in ^ suit—Revi- 
. sion’ after disposal of suit, whether maintainable. 

“Tie High Court will not ordinarily interfere in 
revision to set aside an interlocutory order or find- 
ingina suiton a petition presented after the final 
disposal of that suit by the lower Court. M ARUNA- 
CHALAM CHETTIAR v. SINALINGAM CHETTIAR, 26 L. W. 76; 
A.I. R. 1927 Mad. 799 ` 371 


~—— sS. 115—Order directing. payment of Court-` 

- fee, whether ‘case'—Revision—interference—Fail- 
-ure to exercise jurisdiction, what constitutes. 
-Section 115, Civil Procedure Code; requires that 
the order which it issought to revise amounts to 
deciding a case. If the ‘case’ comprises no more than 
a: direction to pay the Oourt-fee on a petition within 
& certain time, and has not resulted in the dismissal 
of the petition for non-payment, the Court cannot. 
be-held'to have refused,to-exercise its jurisdiction. 

. An order relating to payment of. Court-fee, which - 
the. Court had jurisdiction to pass, cannot, assuming 
that the order was wrong, .be held to have been, 
passed without jurisdiction merely because it has 
resulted in the rejection of an application. M. VEPERY 
KOTILINGA MuDALIAR v. BOARD OF COMMISSIONER, 39 M. 
I, T. 220; 53 M. L. J. 452; A. I. R. 1927 Mad. 1021 145 
= S. 115—Revision—Failure to’ consider im-. 

‘portant, evidence—Miscarriage of. justice—Interfer- 

. ence— Evidence. ! 

_A High Court may interfere in revision where there ' 
has been a failure-on the part ef the lower Oourt to. 
consider valuable pieces of evidence resulting in 
miscarriage of justice.  R Mun Nun v. BAKU, -6 Bur: - 
L, J. 147; A. I. R. 1927 Rang. 302 . 821 

‘s, 115—Revision—O mission to consider mate- 

-rial evidence—Interference. . - i 

-Failure of-the lower Court to apply its mind to`: 
the most material evidence in a case amounts to a- 
material irregularity within the meaning of s. 119 





- of the Civil-Proce@ure Code. -R Maune TUN YIN v. 


Maune Tin, 6 Bur.*L.J, 452; A. I. R. 1927 Rang. 283 
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meaning: of—Moneg 





e$ d144—'Restitution, 
, paid not under -or in. consequence 


144, Civil Procedure Code. . 
The “word” restitution" i 


. party of what has.been ‘lost-to him iñ exécution of a 


deéres or. direetly in aonsequence of that decrge: and. I s! a judgm 
. a&' “piece of evidence in a suft,‘that'rersvéal 


gohsequently, à phyment which is not made in'execu- 


GENERAL INDE. 


of decree orc 
:order of Court, whether can be recovered under s. 


7o . ox 
implies .restoration to a^ 


wer. 


Civil Procedure Code—1908—contd’ - 
tion of a decreé or ordér of Court or in gonsequence 
of any such decree or order cannot be recovered’ by 
way of an application for restitution under s. 144 of 
the Oode of Civil Procedure. ‘L Nrapag MAL v. RATAN 
Lan, 8 Lah. 356; 9 Lah. L. J. 359; A. I R. 1997 Lah. 
625 . ©; v 4 3 . 5 i 817° 
———— sS. 144,0. XXI, r. + 103—Restitution—In- 
herent power to order restitution, limits . of—Dis- 
` possession of stranger in execution—Suit “by ob- 
- structor for possession under O. X XI, r. 105—Omis- 
sion to claim mesne profits— Obs$ructor, whether 
' entitled to claim mesne profits by way of restitu- 
tion—Refusal 10 award—Hevision—Court to which 
' application for restitution should be made. 
` lt is only in the Court of first instance that pró 
ceedings for restitution under s. 144, Civil Proceduree 
Code can be initiated. ' TOM 
„A Court which has removed ‘an obstruction by: a 
stranger to delivery of-possession of'property, cannot 
award.mesne ‘profits to the obstruètor by way of 
restitution, on the latter obtaining. a decree establish- 
ing .hisright to, and for. delivery of possession. 
of, the property, in a suit under O. XXI, r. 108, Civil 
Procedure Code. ME m e ur 
Where a Court refuses to grant mesne ‘profits in. 
such a case by way of restitution, the High Court. 
will not interfere in revision. pers 
-Per Odgers, J.—A statutory ‘suit under O. XXI, 
r.103 may inelide all appropriate reliefs and the 
words ‘to establish: his right’ in the rule’ are not' 
confined to mere declaration. e 7 ee 
Per Curgenven, J.—In the case of reversal of a 
decree the policy of the Codes to lay it upon the ` 
Court of.first instance, and upon that. Court alone, : 
io restore matters to the status quo ante, and to^ 
secure this, sub-s. (2) of 8. 144 bars any suit for 
restitution; while in the case of a summary order ' 
removing obstruction, the reverse is ‘the case,” the,” 
provision being not for an application to the Court’- 


which passed the'order but fora suit, © : 
Where express means exist for obtaining any ` 
relief, for example by suit, itis not open to'a party ` 
to claim, or for a Court to grant, the same ‘thing : 
by virtue of any inherent power which might; but. 
for that consideration, exist to grantit. M 'TaTANA-^ 
GOWDRA BHIMANA -Gowp ‘vy. PATEL SrppALINGA -Gown,- 
39 M. L. T. 94; A. I. R: 1927 Mad. 898 768 


—-—— s. 151=-Remand under inherent powers, 
legality of. See Crvin Procepure Copz,- 1908, O. ` 
XLLzr.23,25 . ne . c^ 188 

———- 8. 151, 0. XLIII—Inherent powers, exercise ` 
- of —Order in exercise of inherent powera, whether ` 
appealable. NUM MORE. 
“An appeal does not lié from 'an order: under. 

8.151 of the Civil -Procedure Odde, as it is not one 

ofthe orders appealable under O. XLIII of the ` 

Code. : — - ABE TM A 
‘Per Page, J.—Inherent powers under®s, 151, gf the ` 

Civil Procedure, Code should not be: exercised- where 

another remedy.is open to the applicánt.. C KHETRO 

MOHAN MITTER v. NALINI BALA,DASSI, A. I. R. 1927 Cal, 

867 "s ds t5 7:831 
———— 8. 151, O.-XLVIT.r, 1—Review— Revers of - 
judgment’ filed as evidenice—Whether* ground. for 
review—‘Suficient reason,” ‘meaning of—Inkerent : 
powers; < - WE eg ony got eo f 





The mere reversal of à judgment which- was qui in 
having " 


2 
4 


$ 


ak 
Mh 
Civil Procedure Code—1908—contd. 


“taken place subsequent to the decision of the suit, is 
nota groumd for review. | Mn 
A ground for review must at any rate be something 
which existed at the time of the decree and 
O. XLVII, r! 1 of the Civil Procedure Code does not 
authorise review of a decree which was right, on the 
happening of some subsequent event. 
* ‘Sufficient reason’ in O, XLVII, r. lof the Code 
^*must.be some reason analogous to the reasons which 
have been stated in the said rule. 
- It would be a patent misapplieation by the Court of 
S. 151 of the Code, if the Court in the exercise of its 
inherent power assumes jurisdiction by way of review 
where itis expressly forbidden by the Legislature to 
entertain such application. G Supananpa MORAL v. 
Raxaa Sana, 31 C. W. N. 822 136 


*—— —— 0. |, r. 10—Suit instituted in name of dead 
person—Amendment by substitution of heirs, legality 
of—Suit by two mortgagees one of whom was dead 
—Amenüdment—Co-mortgagée's right to sue alone— 

. Court's power to amend even in absence of mistake. 

. Where a suit is instituted in the name of a sole 
plaintiff who is dead at the time of the institution 
of the suit, the plaint cannot be amended by sub- 
stituting the heirs of the deceased plaintiff, as a dead 

. person cannot institute a suit at all and there is no 

valid suit to be amended. 

But, inasmuch as aco-mortgagee can institute a 
suit on his mortgage if he adds his co-mortgageé 
either as a pro forma defendant or as a co-plaintiff, 
‘a suit instituted on behalf of two mortgagees one 
of whom was dead atthe time of the institution of 
the suit is not badab initio and can be amended 
_ by substituting the heirs ofthe deceased mortgagee 
in his place. ` ' i 

. The fact that there was no mistake in bringing the 
suit originally in the name of the dead person will 
.not prevent the Oourtfrom adding the name of the 
, proper persons as parties. ^ 
, A Court can exercise its powers to strike off or 
add parties, under O. I, r. 10, sub-cl. (2) of the Civil 
Procedure Code, even where the defect in the original 
frame eof the suit was net due to any mistake. 
C MAKRAM ALI MoLLA v. ABDUL HAMID MOLLA, A I. R. 
1927 Cal. 880 j . 623 


—— —- 0. ll, r. 2, applicability of—Test—Identity 
of cause of action. 


To attract the application of O. II, r. 2, Civil Pro- 


cedure Code, it is necessary thatthe cause of action 
_in the subsequent suit must be the same-asin the 
previous suit. LeKANsHI Ram v. RALLA Ram 820 


—— — 0, Il, r. 2—Bar of suit under O. II, r. 8—- 


Unity of cause of action, necessity of. 
AU In applying O. II, r. 2 of the Code the test is unity 
of cause of action and if there is more than one 
: cause of action the rule is not applicable. R Mauna Ko 
i . " Lave, Maung Nyo, 6 Bur, L. J. 89; A. I. R. 1927 Rang. 
ex 237 : e. f "^ 370 
———*. O. Il, r. 2—Money paid to — decree-holder— 
Refusal to certify—Failure of consideration —Money 
received for plaintiff's use—Suit for recovery of 

ve ` money, mainteinability of. 

Money paid to a decree-holder on the understanding 
* that ^it should be credited towards a decree. 
debt, can, if the decree-holder refuses to apply 
.it ‘towards that debt, be recovered on the ground of 
' failure of consideration as money received by the 
e . defendant to the use of the plaintiff, A MAHBUB ALI v. 





* ^ 


fTNDIAN GASES- . 
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Monammap Husain, A. I. R. 1927. All. 710; 25 A. L, J. 
823 419 
0. II, r. 2, O. XXIII, r. 1 


, relief abandoned, whether maintainable. 

In a suit for cancellation of a sale-deed and for 
recovery of possession of a piece of land, an objection 
was raised that the suit was bad for misjoinder, and 
the plaintiff was allowed to amend the plaint by 


abandoning the prayer-for possession. The plaintiff . 


subsequently brought another suit for possession: . 
Held, that, inasmuch as the abandonment was with 
the permission of the Court, the second suit was not 


. barred. 


Permission to bring a fresh suit need not be 
express but may be implied. R Mauna Ko Lar v. 
Mauna Nyo, 6 Bur. L. J. 85; A. I. R. 1927 Rang. pm 

37! 


———— 0. Il, rr. 4, 5, 7—Administration suit— 
Joinder of claim for accounts ^of partnership— 

“No misjoinder—Heirs of stranger partners, whether 
necessary parties—Objection as to misjoinder raised 
but mot pressed, effect of. 

In a suit for the administration of the estate of a 
deceased person a claim to take accountsof a part- 
nership carried on by the deceased with the executor 
and another ean be joined. Neither r.4 norr. 5 of 
O. II of the Civil Procedure Oode prohibits the 


‘joinder of such claims. , 


-In such a. suit the: heirs of other partners are 
not necessary parties inasmuch as the decision of 
the questions involved in the suit does not neces- 
sitate a full partnership account, such as might be 
necessary in a partnership suit, but only an enquiry 
with a view to ascertain the amount due to the 
deceased in respect of the partnership which has come 
to the defendant's hands. 

If an objection on the ground of misjoinder of 
causes were pressed and carried to,a decision in the 
first Court, the High Gourt would, even upon special 
appeal, upon its being shown to be well-founded, 


(3)—Abandonment | 
. of relief with; leave of Court—Fresh * suit for 


give the objector ¢he benefit of it; but if it was - 


not pressed and carried to a decision in the first 
Court, and if the parties went to trial.as if the 
objectién had not been made, then the,objection 
would not ‘be given effect toat a later stage, unless 
it appeared clearly that there was a defect in the 
original trial in .oonsequence of misjoinder. B 
NATHUBHAI IOHHARAM v. NARAYANAOHARYA | KAMACHARYA, 


29 Bom. L. R. 937; A. I. R. 1927 Bom, 470; 51 B-39 l 


—————- 0. VI, r.14. See O.P. O., 1908, s. 99 747 


——  — 0: VI, r. 17—Amendment of plaiht—Rules of 
-procedure, object of. is : 
Oourts have full power of amendment and 
though such a power should not as a rule be exer- 
cised where its effect isto take away from a defend- 
anta legal right whieh has accrued to him by lapse 


of time, yet there are cases where sileh considerations . 


are outweighed by the special circumstances of the 
case. ` e 
It is. perfectly competent to a plaintiff in pne part 
ofthe memorandum of appeal to justify*the position 
that the suit’ as brought is maintainable and in 
anotherepart raise the plea that an amendment maf 
be allowed if it is found necessary. Uu 
Courts of Justice are not intended to enforce diss 
éipline but to administer substantial justice. E 
MUHAMMAD ISMAIL Kuan v, Sarp-yp-pik Kuan — 7004 


Z 


. Vgl. 104) | 
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O. VI, r. 17—Amendment of .pleadings— : 


Suit for possession- of specific plot, amendment of, 
into one for joint possession. ð ` 
The Court may allow an amendment of the plaint 


in a suit for possession of land soas to convert it into -- 


TIRKHA 
325 


— 0.1X, r.6—Application for adjournment by- 
defendants Vakil—Refusal—Plaintiff's witnesses 
cross-examined—Defendant’s Vakil. subsequently 

* reporting no instructions—Order, whether ex parte 
—Application to set aside, whether lies. 

After a preliminary decree in a' partition suit, an 
enquiry into accounts ‘was ordered. When the suit 
was called on for hearing: the defendant's Pleader 
asked for an adjournment onthe ground that the 
defendant was ill. The adjournment’ was refused. 
Plaintiff's witnesses were then examined ‘and the 
defendant's Pleader cross-examined them. Plaintiff's 


a suit for joint possession. L Ratt Ram v. 





case -was then closed and when the Court called on. 


the defendant's Pleader to put forward. his case he 
stated he had no instructions and presumably retired 
from the case. The Court then recorded findings on 
the case : ‘ ` 


Held, that the defendant could not, on these facts, ` 


be said to have been ex parte and no application lay 
to set aside the findings a$ having been made ez parte. 


A party is ex parte or not according as he had not - 


or had appeared within the meaning of that term as 


used in O.IX, Civil Procedure Code. - ) 


A suit is not in a continuous state of being called 


on for hearing so long as itis being heard. 
"Order IX, r. 6, Civil Procedure Code, -was not in- 
' tended to imply that a party-or his Vakil may drop 
Qut of the suit at any stage he chooses, so as to put 
himselfin a position-to say that the remainder. of the 


hearing was a hearing ex parte and, therefore, liable: 


to be revised and cancelled. M ARUNAOHALAM OHETTIAR 
v. SIVALINGAM CHETTIAR, 20 L. W. 76; A. I. R. 1927 
Mad. 799. ; 371. 


O. IX, r. 13—Ex parte decree against one 
defendant—Dismissal of suit Wy consent against 
another—A pplication to set'aside ex parte decree 
Restoration of suit against latter defendant, 
whether competent. : RP yos 

. The provisions of O. IX, r.13, Civil Procedure 

Code, do not empower a Court, on setting aside a 

decree passed ex partè against one of the defendants, 

to restore the suit as against another defendant who 
was present and against whom the suit was dis- 
missed by the consent of the plaintiff. S SHEWARAM 

OnaNDRIA v. S.M. S. PUNJAB ÉLsorRIO Co., A. LR. 

1927 Sind 245 i : 216 

—— —— O, IK, r. 13—Rangoon Small Cause. Court 

Act (VII of 1920, Sch. I, r. 78—Ex parte 
decree—Application to set aside decree—Failure 
„tọ deposit security—Dismissal of application—Fresh 
suitto set aside decree on greund of fraud, whether 
maintainable.* e Noe D. 
The fact thate defendant against whom an ex parte 
decree «was passed by a Small- Cause Court, applied 
to have the decree set aside under O. IX, r. 13, Civil 

: Proced'ire ode, and that his applieation was dismiss- 
ed without an enquiry into its merits owing to his 

failure to furnish security, does not debar kim from 
instituting*a fresh suit to set aside ‘that decree on 
thé ground of fraud. -R MuNSHRUFP ALLY v., ABDUL 

Aziz RAHMAN, “6 Bur, L.J. 14855 R. 471; 
1937. Rang. 284 Y AMT 
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- ORRERA INDET. 


: Circumstance that the third party, 
‘the contract, becomes the 
. Whieh he contracted to satisfy, Gan have. no re- 


‘by the anterior contract, precluded 


A. LBs 


r 


997 , 
Civil. Proced ure Cod €—1908—contd. | 


C——— 0. KIH, r. 4—Documertts produced ' behind 
plaintiff's back—Court making neceSsary endorse- 
ments— Plaintiff, whether debarred from calling for 
further proof. : sz : 

The mere fact’ that’ the Court was induced to 
endorse the requirements of O. XIII, r. 4 of the Code 


“of Civil Procedure on certain documents behind the 


back of the opposite party, does not debar the latter 
from calling for due proof of those documents, L 


Kerso RAM v. Prru Mar-DiNA Narta, 9 Lab. L. J. 347; .- 


A. I. R. 1927 Lah. 679 ; ' 146 





judgment-debtor and third party relating to adjust- 
ment of decreé—Assignment of decree in favour of 
such party— Adjustment not certified — Execution by 
assignee in breach of agreement— Adjustment, whe- 
ther can be pleaded, 


Order XXI, r. 16, of the Civil Procedure Code con- 
templates the occasion when for the first time the 
assignee of a decree comes before the Court to apply 
for execution, and it cannot be held'that each time the 
assignee comes to get the decree executed he should 
come in under this rule. | = 

. Where there has been an adjustment or satisfaction 
as between the judgment-debtor and an assignee who 


has ‘attained the status of a decree-holder by an order. i 


made under O. XXI, r. 16, Oivil Procedure 
U, XXI, r. 2. would be clearly applicable. ie 
But, if & judgment-debtor has entered into a con- 
tract not with the judgment-éreditor but with a third 
party with reference to the satisfaction or adjustment 
ofa decree, the judgment-creditor cannot make an 
application against such third party under O. XXI, 
r. 2 and; consequently, the latier cannot on princi- 
ple be permitted to take advantage of the prohibition 
imposed by the concluding paragraph of that rule 
asa penalty for -the judgment-debtor's omission to 
apply to the Court under the previous paragraph," or 
for his failure to prove his case if he did apply, The 
Subsequently to 
transferee of the decree 


trospective effect, so as to depriye the judgment- 
debtor of his right to establish that the transfere is 


| from realising th 
judgment-debt. C BRAJABASHI Mopax v. MANIK ORANDRA 





Mopak, 31 O. W.N. 921; A. I. R. 1997 C 1. 694 
—--— Q, XXI, r. 16. En : * 
See Ounu Laws Act, 1876, s. 10 831 


— O. XXI, rr. 2,  16—4greement between ` 


O. XXI, r. 18, O, XXX, te1—Cross-decreea— , 


Set-off —Decree in favour of members of firm 
y : whe 
ther cam be set off against decree od Fein 
. Partners and firm, identity of. 2 


A decree for money obtained by the. individuals 


who constitute all the partners ofa firm can b 3 
under O. XXI, r. 18, Civil Procedure nbe set off 


of those individuals. : 
. The firm's name, when used in any action, is merely 
a convenient method of expressing the names of 


those who constituted the firm when the cause .of 


_ action accrued. The rule does not? incorporate the 


firm. B ADMINISTRATOR-GENERAL oF BOMBAY v. 
ALLI SUSETARY & Co., 29 Bom, L, R. 396; aL ar 
Bom. 255 MD 319 


—- 0.°XXI, r. 26 —Ezeeution - 





of decree 


. Concurrent execution in different Courts, legality ofi . 
; : - M 


‘ 
. 


; Code, against a. ` 
decree for money obtained against the ffm composed.. 
. 7 


. SEE 


* ..Clvil Procedure Code1908—contdz 


; There is nothing’ in the Code of Civil Procedure 
which prohilfits a Court which has passed a ‘decree 
from sending it for execution to two Courts at the 


. same time. : 


<. The Court which passed the decree retains control 
'ofthe execution proceedings-even after it has trans- 
ferred the decree for execution to another Court. R 
K.-K Desv. N. L. OsowbnuRY, 5 R. 397; A. I. R. 1927 

133 


.Rang..258 
—— ——— O. XXI, r. 54, O. XXXVIII; rr. 5,6, 7— 
i- Attachment—Omission to pass ‘prehibitory order— 
... Validity-of attdchment. 7 EE 7 
` Non-compliance with the provision contained in 
D. XXI, r. 54, Civil Procedure Code, which requires 
the" 'Oourt,-in the case of attachment -of immoveable 
property, to pass an order on the judgment-debtor 
pfohibiting him from iransferring the property or 
making any charge thereon and, on all persons from 
“taking any benefit from such” transfer or charge, 
renders'an attachment void and ineffectual. C BHARAT 
CHANDRA PAL v. Gouranca OHANDRA Par, A. I. R. 
1927 Cal. 885 M 340 
7 ——— 0. XXI, r. 58. See O. P. O., 1908, 8.47 121 
O. XXI, rr. 58, 63.' See LETTERS PATENT 
. * (RANG), cr. 13 ; j 330 
. = 0. XXI, 63. See Aara Tenancy Act, 1901, 
. 8.202 , ` $ oł Uu 292 


tO. "XXI, F. 63—Attachment—Objection— 
Statement by.decree-holder that he does not contest 
Tobjection—Attachment ^ raised —Regular ` suit for 
; declaration — Limitation. : : 
. “For ‘the purposes of O. XXI, r. 63, Civil Pro- 


t 








cedure” Code, -it is immaterial whether a claim or: 


‘objection is decided after or without any ‘investiga- 
tion. Where, on,an objection to the attachment of 
property being preferred, the decree-holder states 


that he does not want to contest the objection and. 


the attachmént is released in consequence, the objec- 
tion must be deemed to have -been decided within 


the meaning of the rule and a regular suit for 


‘declaration that .the property is liable to be 
attached “must be filed within a year from the date of 
‘thle order’. L Drau OgAND v. LAOHHMAN SINGH, A. I. R: 
1927 Lah: 680 o s. - 289 

= O: XXI, r. 63—Civil Procedure Code (Act 





pn account of delay —F'inality ^ of order—Raising 

Of attachment before institution of suit, 'effectof. 

Where an attachment against which a claim has 
been preferred, is rpised, the cause -of action for any 
suit: founded upon anorder on-the claim petition, 
tlfereby falls to the ground and itis nof necessary 
fof the claimant to proceed with any suit to'set aside 


ths order. 


Onder the Oivil Procedure Code of 1882, it was . 


notisnecessary to bring a suit within one year where 
& lain? petition "was dismissed on tie ground of delay 
: without-an investégation into the merits. M SAKHA- 
. MoonI HANUMIAH v. SAkHAMOORI HaNuMIAH, 39 M. L. T. 

108;-A: I.-R-1927 Mad, 893 AB; 

—— — O.KAI,. rr. 69, 72— Execution of decree— 
Permission to degree-holder to bid, whether should 
bè express—Tácit . permission, effect  of--Sale—. 
“Order” for keeping sale on hammer for ‘successive 


days, whether ‘adjournment'—F'resh proclamation, - 


necessity of. 
Permise c 
«nad -hot be, express but may be tacit, 
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ARIV of 1882), s:288—Claim petition, dismissal of, 
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: MAD v. GRULAM HUSSAIN'KHAN, A. 1. R. WALAN paT 
a. * ` . a Ü . 48 i 
re (1) .)—Order - 


mission for a decree-holder to bid at the sale ` 


^:mngoj 
Civil Procedure’ Code—1908—contd. i 


` “Where, though no express order in writing was 
‘passed on an application by a decree-holder for per- 
mission to bid, the decree-holder was alloweg to bid 
throughout' the course of the.sale with the full 
‘knowledge of the presiding Judge: NL ON 

Held, that the Court'must be held to have granted 
permission to the decree-holder and that the decree- 
holder could not be made to suffer for the-mistake 
ofthe ourt in not passing aformal order on'the 
petition. 

Where an Execution Court, with a view to try whe- 
ther higher bids can be obtained: orders a sale to be 
kept'on hammer for a number of days, the sale cannot 
be held to be ‘adjourned’ to the succeeding days 
within the meaning of O. XXI, -r.69 of the Civil 
Procedure Code, but there is only a continuous sale 
and the provisions of sub-r. 2 of the said rule do not 
consequently apply. . 

It ean never be expected thatat an auction sale 
it is possible that the full value of the property can 
be obtained. Pat MUuRLIDHAR — KHETAN v. GAJYID 
MunaAmaran, 6 Pas, 432; A. I. R. 1927 Pat. 312; 8 P.L. 
T. 796 : : 215 


Q. XXI, r. 89—Ezetution sale~Adjustment 
out of Court—Application by decree-holder-purchaser 
to set aside sale—No application by judgment-debtor 
under 0. XXI, r. 89—Power of Court to set aside sale. 
Where,aftera sale in execution of'a decree has 
taken place, the purchasers and decree-holders, being 
the.same persons, certify that the decree has been 
settled out of Court and pray that the sale may be 
set aside, the Court can set aside’ the sale, even 
though no ‘application has been made to it under, 
O. XXI, r. 89 of the Code of Civil Procedure, Pat 
Sxivaram Sann v. Manu Lan KHEMKA, A. I.R. 1928 
Pat. 40 °° jp . 753. 
—— —— 9. XXI, r. 90—Bengal Tenancy Act (VIII 
“of 1885), ‘s. 178—Rent sale—Application to set: 

aside sale under both provisions—Sale set asidé—- 
- Appeal, maintainability of. Š 
. Where an application for setting aside a.sale is 
made on two grounds, first, under the provisions 
of s. 173, Bengal Tenancy Act, and also under 
O. XXI, r. 90, and- the sale is set aside under 
ihe provisions of both, the order setting aside the 
sale is conclusive and an appeal against the order, 
sọ far as it purports to be under r. 90,- O. XXI, is 
infructuous and should not, therefore, be ‘entertained, 
C DURGA OHARAN Sarkar v. BISHNUPADA SANA, 46 C. L, 
J..172; A. I. R. 1927 Cal. 833 825 


———— 0.- XXI, rr. 90, 92—Application to set 
aside : sale—Auction-purchaser, whether necessary 
party—Notice to auction-purchaser,. necessity of—- 
Appeal by auction-purchaser against setting aside of 
‘sale, competency of. $ y 
Although an auction-purchaser is not- a necessary 

party to:an application for setting aside an execu- 

tion sale on the ground “of material irregularity fn 


` publishing or conducting it, in the sense that in the 


application he should be descrfbed ás one of “the. 
parties against whom the application is madè; yet 
he is entitled to notice ofthe application and te pre- 
feran appeal if the sale is set aside: L HAJI MuHAM- ' 


——— 0. XXI, r. 90, 0. XLIlI, 
. dismissing application” to set aside-aale for nona". 

@ppearance of applicant—Appeal—'Order refusing is 
. to set aside sale,’ . i | 


1 e 
. 


y 


“Val, 104) 
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. An order dismissing an application under O. XXI, 


'T.90 of the Code of Uivil Procedure for non-appear-. . 
- has been revived at his instance. E 


ance of *the applicant when the opposite party is 


‘present and is ready to contest the application is, 


an order refusing to set aside a sale -within O. 
ALIH, r. (1) (j and is, therefore, appealable. C 
BASANTA KUMAR ADAK v. KHIRODE ,CHANDRA GROSER, A. 
I. R. 1928 Cal. 25 759 


———— O. XXI, r. 91— Limitation Act IX of 1908), 
Sch. I, Art. 166—Decree-holder purchaser—Record 
of satisfaetion—Obstruction to possession by stranger 
—Judgment-debtor found to have mo saleable 
interest in some items—Remedy of  purchaser— 
Fresh application for execution, maintainability of. 
An execution sale of' property not belonging to 

the judgment-debtor is not void but only voidable, 


‘and a decree-holder who has purchased’ such pro- ; 


‘perty cannot apply for execution afresh ignoring the 
‘sale altogether. tosta 

Ine execution of a mortgage-decree, the decree- 
hotder purchased some of the mortgaged items. He 
entered satisfaction of the decree and the sale was 
confirmed, but he was resisted by a stranger when 
he attempted to take delivery of. possession and it 
was. found that the judgment-debtor had no saleable 
interest in some of the properties sold ; 

Held, that an application by the deeree-holder for 
further execution of the decree could not be allowed, 
‘the only remedy of a decree-holder who has pur- 
chased such properties being an application to set 
aside the sale within the 30 days’ time prescribed by 
Art. 166, Limitation Act. : 

“TA decree-holder who has been unable to obtain 
posession of the properties purchased by him under 
‘his decree cannot proceed without more to exeoute 
the decree anew. M MUNDLAPATI JAGANNADHA Rao v. 
RaonaPupI Basawarya, (1927) M. W. N. - 224; 26 L. W. 
:212, 53 M. L.J. 255; 39 M.'L. T. 121; A. I. R. 1927 
.Mad. 835 ' i 614 


- O. XXI, r. 92—Execution sale—Absence of 
formal order confirming sale, effect of— Absence 
of sale certificate, whether affects purchaser's title. 
The absence inthe record of a formal order con- 

‘firming a Court sale is immaterial where itis clear 

that in substance and infact the Court did confirm 
the sale. : 

A sale certificate is only evidence of title, and the 
want ofa sale certificate does not, therefore, affect 

“the purchaser's title. C RAHELA KHATUN v. AMBUREN- 

"NESSA CHOUDEURANI, A. I. R. 1927 Cal. 881 384 

' — ——— 0. XXI, r. 103.. See O. P. O., 1908, s. 144 

i 768 








1908), Sch. I; Art. 176—Death of party—Rival 
claimants—A pplication by one claimant im time— 
revival of suit—Subsequertt application by another 
. - ` claimant out*of time, whether maintainable— Right 
to*sue',. medhing * of—Continuance of suit by 
strangers. i 
The,period of limitation for an application to be 
brought on record asthe legal representative of a 
"deceased party begins to run asagainst rival claim- 
“anis from the date of the death of the edeceased 
party and' each would get barred by time at the 
‘expiry of the period of limitation: prescribed by 
> Art. 176 of Sch. Lof the Limitation Act. A claimant 
; who has not, &pplied in time cannot be. allowed to 
gontinue a sutt of an application made after the 


aw 
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— O. XXII, rr. 1 to.4.—Limitation Act (IX of : 
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expiry of the period of limitation, mesely because 
his rival claimant has applied in time and the suit 


' The expression ‘right to sue’ in O. XXII, rr: 1to4 


‘of the Civil Procedure Cede means the right to bring 


a suit asserting a right to the same relief which 
the deceased plaintiff asserted at the time of his 


- death. 


If the plaintiff who instituted the suit or who has 
been allowed to continue it, is ultimately found to 
have no right of suit, he will suffer éhe consequences; 
but it will not be legal to deprive him of the conduct 
‘of that suit and allow a stranger to continue it. N 


. AMRITIBAI V. RaTANLAL, A. I. R. 1927 Nag. 343 398 
——— —— OKU, r. 10. pe 

See O. P. O., 1908, 5.47 . - 420 

See PARTITION 8UIT 842 


O. XXIII, r. 3. See C. P. O., 1908, s. 89 674 


0. XXIII, r. 3—Compromise of suit—Com-' 
plete and. final adjustment— Omission to sign, effec 
0f —Specific performance. "E : 
A suit by a Hindu son to seb aside certain aliena- 


.tions made by his father was compromised under 


an agreement that the alienee should have from both 
the father and the son a clean conveyance of a 
-certain item of property in full satisfaction .of all 
his claims, the alieneé being bound to pay a portion 
of a previous mortgage-debt on thisitem and other 
properties. The memorandum of compromise was not 
signed by the son although it was made'by the father 
with the full authority of the son. The alienee subse- 
quently refused to be bound by its terms contending 
that the compromise ‘was not a complete and 
final adjustment, that its terms were not of a charac- 


. ter of which specific performance could be granted, 


„and that it was not ab initio binding upon the son: ` 

Held thatthe compromise was binding on the son 
in respect of his interest' in the property, that its 
terms were susceptible to an effective order of 
‘specific performance against any party seeking to 
resile from them, and that there was a valid and 
complete adjustment of the suit which could be 
recorded under O. XXIII, r. 3, Oivil Procedure Code. 
P C Menni ALI Kuan v. GHANSHIAM SINGH, A. I R. 
1927 P: C. 204; 46 O. L. J. 209; 53 M. L. J. 345; 4 O. 
W.N. 837; (1927) M. W. N. 723; 29 Bom, L. R. 1376; 
39 M. L. T. 300; 320. W. N. 93 (P. O.) 375 


O. XXIII, r. 3—Order recording compromise, 
contents of—Separate judgment, whether necessary 
—Appeal from judgment, whether lies. í 

Order XXIII, r:3 of the Civil Procedure Code does 





“not provide that the terms ofa compromise must be 


get out in the order; and the rule is sufficiently com- 
;plied with ifthe order contains words showing that 


‘a compromise in erms indicated with sufficient 
. clearness. is accepted by the Court as, a valid*basia 





for a decree; N SurJU BAI v. MOROPANT, 23 N. L.R. 
. 124 4 - * 810 
.———— 0. XXII, r. 3—Privgte reference pending 


suit—A' ward, whether adjustment—Objection by one 

party—Procedure—Order refusing to record award 

—Appeal. , , 1% e 

An award made ona reference to arbitration,- with- 
out the intervention of the Court, during the pend- 
ency ofa suit, cannot be recorded as an adjustment of 
the matters in dispute under the provisions of r, 3, O, 
XXII when ons of the pawies objects tg its being e 
go retorded. ` » x 


* -cpd 
.; Civil Procedure Code-—1908-—contd. - >> . 


Oncea suit has: been instituted all proceedings in 

- .arbitrdtion are subject to the control of the Court and 
it is not permissible to the parties to deprive theOourt 
iofits jurisdiction by private reference to arbitration. 
<= An appeal lies from an order refusing to record an 
award made in a private reference pending a suit, as 
van adjustment of the stit under O. XXIII, r. 3, Civil 
Procedure Code, and remanding thecase for trial on 
.-the merits. C GurwoNrDAsI v. TARINI CHARAN POBEL, 
| A. T. R. 1927 Cal. 887 360 


1————— 0. XXÎI, r. 3, O. XLII, r. 1 (m)— Order 

5 rejecting application for recording of compromise 
: c'on ground of delay—Appeal. Y : 

Án order dismissing an application for recording 

pn adjustment or compromise of a suit on the ground 

~- «that it is belated is an order refusing to record a 


,Compromise- or adjustment: within O, XLIII, r.1(m) .. 


of the Code of Civil Procedure and is, therefore, 
- ‘appealable. L KISHORE OHAND v. ‘Hans Rag, 28 P. L. R. 
580; A. I. R. 1928 Lah. 39 561 


«1 of Court to impose conditions. . 
Order XXV1, r. 15 of the Code of Civil Procedure 
‘doesnot prevent a Oourt, if it thinks fit, from 
“making any terms that it chooseé asa condition pre- 

. cedent to the granting of a prayer for local investiga- 
„ition. .C NRIPENDRA BHUSAN Roy v. RAJA PRAMATHA 
' BHUSAN DEB-RAY, A-I. R. 1927 Oal. 907 . 814 
ou O. XXVil. See C. P. O , 1908, ss. 79, 282 


, 685 
O. XXX, r.1. See O. P. 0,1908, O. XXI, 
17 R 18 : 319 


p O. XXX, r. 1, whether applicable to foreign 
-' firms. See ARBITRATION Aor; 1899, ss. 11, 15 94 


- 














u Eo O, XXXII—Decree against minor—Execution 
' (a proceedings Minor mot duly represented—Pro- 
s VT. baedings, validity of. 


' '"* The fact that there was no due representation of a 
.fainor in. execution “proceedings had in furtherance 
of a decree in a suit in which the minor was properly 
represented isnot a ground upon which an execution 
‘sale can be set aside. ; 
'- The "Lis" in’. respect of which it is essential that, 
- a minor defendant should be represented by a duly 
‘appointed guardian is at an end when the 
~ decree i8 passed and in determining whether the 
‘minor was sufficiently represented in the execution 
proceeding, the Courts are at liberty to look at the 
substance of the transaction. bee A . 
~ The provisions’ of O. XXXII, relating to suits. by 
«Or against "minors" have no direct application in 
«proceedings in execution after the rights of the 
parties have merged ina good and valid decree. © 
| RAKHAL OHANDRA De v, KUMUDINI DEBYA 357 


mmg O, XXXII, r. 4, sub-r. t3) —4A ppointment of 


UU. how be express. 
“ Mhe consent of a proposed guardian ad litem 
(required by sub-? (3) ofr 4 of O: XXXII, Civil 
e : Procedure Code, need nob be express but may bean 


- implied one. O arzu Sinah v. DHANI RAM, 4 O, W. 
o N. 7G : 814 
+ tt O. XXXII, r: 7— Campromise by guardian ad 
^ litem Leave of Court, whether should be expressly 
+ ‘pecorded.£ ` ” Cte 
|! Under O. - | C S 
e .“pe-axpreayjy recorded inthe proceedings if effect is 
` to'þo given toan agreement or compromise into 
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O. XXVI, r. 15—Local investigation—Power E 


. guardian ad, litem—Consent of guardian, whether . 


XXXII, r. 7 the leave-of the Court must : 
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which a guardian may enter on behalfof a minor 
with reference to a suit. 'PatSuivaRAM SAND v. MANU 
Lat KHEMEA, A. I. R. 1928 Pat. 40 * 758 
` O. XXXII, r. 7—Compromise by guardian or 
next friend without leave of Court, effect of —Suit 
to set aside compromise, competency of—Benefit of 
minor, proof of. : 
A compromise by the next friend or guardian of & 
minor without obtaining the leave of Court to effect 
_ such compromise is voidable at the option of the 
minor, 
But such a compromise cannot be set aside at the 
instance of the minor unless he proves that it was 
-not for his benefit. L Gurpzvr v. KHARAITI Mar, A. I. 
R.1927 Lah. 685 222 


—-—— 0. XXXIII, r. 1—Minor— Guardian ad litem 
—Consent of guardian, presumption of, from 
accepting summons—Appointment of person with 
adverse interest, whether void—Proof of preju- 
dice, whether necessary. ° 
The consent of a person to be- appointed as dhe 

guardian ad litem of a minor may fairly be pre- 

sumed from the fact that he accepts the summons. 
The appointment of a person as a guardian ad : 
litem is not void, merely because hts interest is 

.adverse to that of the minor defendant. Proof of 


' ‘prejudice is further required to invalidate it, 


In a suit by a minor, to set aside a decree passed 
against him on the ground that the guardian ad litem 
was not properly appointed: 

Held, that in the absence of any allegation of 
definite prejudice in the plaint and proof that the 
guardian ad-litem could have adduced useful evi- 
dence or was aware that such evidence was avail- 
able, the decree could not be set aside. M VENKATA- 
OHALA CHETTI v. PARAMASIVAM PILLAI, 52 M. L. J. 709; 





(1927) M. W. N. 523; A, I. R. 1927 Mad. 668 405 
0, XXXIII, r. 1—Pauperism—Burden of 
proof—Order rejecting application to sue as 


pauper—Revision, whether lies—Interference, when 

justifiable. : 

The High Court can revise an order rejecting’ an 

‘application to be allowed to sue as a pauper. 

But the Court will interfere in this class of cases 
only when there is some material irregularity or 
illegality, and even if the Revisional Court were 
inclined to take, on the evidence on record, a different 
view of the questions of fact involved, this cannot 
authorise an interference in revision. 

The onus of proving that a person applying to sue 
“as a pauperis a pauper within the meaning of the 
. Explanation to r.1 of O. XXXIII of thé Civil Pro- 
cedure Code lies heavily on the applicant.’ N Gunza 
Bar v: Suanker Rao, A. I. R. 1927 Nag. 340 198 
———— O. XXXIII, rr. 1, 7—Suit in forma pauperis 

— Death of plaintiff —Legal representative whether 

may proceed in forma. pauperis. : . 

When the plaintiff in a suit in forma pauperis dies - 
during the pendency of sueh suftand. hiss legal 
representative applies to continue the suit as* pauper, 

‘unless the Court holds that both the deceased as well 
as his legal representative are paupers the suit cannot 
be proceeded with in forma pauperis. L Sur SINGH 
v. AUTAS SINGH, A. I. R. 1927 Lah. 665 . ° "347? 
————— 0. XXXIII, r. 2, scope of—Application for 
leave to sue as pauper—Omission from petition of 
certain property, effect of—Subordinate Judge 
refusing to decide question of pauperiem—Iniere 
4 -ference by High Court, E M | 


Vol. 104) 


*  Olvll Procedure Code—1908—ocontd. ^ - ^ «5 


ao 


: The mere omission. from an application .for leave 
to sue as a pauper of an item of property is pot a non- 
compliance with the provisions of Ô. XXXII, r.2 of 
the Oivil Procedure ‘Code. The O: XXXIII, r. 2 
deals rather with the form of the application than 
with the truth ofits contents. f ` g 
Where a Court erroneously holds that an appli- 
cation for leave to sue in forma pauperis is defective, 
and dismisses the application summarily declining. 
to go intothe merits of the application, the High 


Court can set aside the order of dismissal in ` 


revision under s. 115, Civil Procedure Code, and 
remand the case for retrial. Pat Bris BALLAB LALLJT 
v. BENEY KRISANA, 8 P. L. T. 794; A. I. R. 1928 Pat. Eo 
- RU "AE i 364. 
———— 0. XXXIII, r. 9 (6) —Pauper—Agreement to 
pay Advocate's fee if case is won, whether ground 
_ for dispaupering. : 
. An arrangement between a pauper plaintiff and 


his Advocate that the former would pay the latter. a.. 


, Bum of money as fee if the case is won, amounts to such 
an: agreement as is contemplated by O. XXXIII, r. 9, 
cl. (c) o£ the Civil Procedure Code, and is a ground 
for dispaupering the plaintiff. R Maune TIN YIN v. 
Maung Tan, 6 Bur. L. J. 152; A. I. R. 1927 Rang. 28 - 
: 316. 
——— —— O0. XXXIV, See Court Fres Aor, 1870, Son. 
I, ARE. 1 > SM 3 391 


——— —- 0. XXXIV, rr. 7, 8—Decree for redemption: 
— Confirmation of decree in appeal— Period . for 
- ‘depositing mortgage-money, whether ipso facto 


~ enlarged—Failure to deposit within six months” 


: from date of lower Court's decree, effect of. 
- Where timeis prescribed by the lower Court for 
the performance of a condition precedent and the 


. Appellate Coürt simply confirms the decree, it cannot ^ 


be assumed that the time for: performing the con- 
dition has necessarily, been enlarged. 

: Thé fact that à decree for redemption has been: 
confirmed by the Appellate Court does not, therefore, 
in the absence of an express direction in the 
appellate: decree to- that effect, énlarge the time 
allowed by the lower Court for depositing the mort- 
gage-moneys or -entitle the mortgagor to reckon the 
period prescribed’ by the lower Court from the date 
of the appellate decree. Pat PANoHU Sanu v. MUHAM- 
MAD YAKUB, 8 P. L. T. 597; A. I. R. 1927 Pat. 345 730 


, £————7 OQ. XXXIV, r. 14, See MorTGAGE 353. 
- O. XXXVIII, rr. 5, 6,7. See. O. P. O., 1908, 
©- 0. XXI, R. 54 . 340 
———;— O. XLI, r.1. See LAND Acquisition Aor, 1894, 

4 i 281. 

O. XLI, r. 1—Appeal—Copies of judgments 

: 4 Court below, necessity of filing. 
opies of the judgments of the lower Appellate 

*Qourts must be filed with a memorandum of second 

° appeal. unless they have. been specifically dispensed 
with; and the mere fact that the copies are already 
du-the record ofan. appeal filed by the respondent 
is ho ground for not complying with this rule. L 
GHULAM MUHAMMAD v. RURA Se 290 


£— O. XLI, r.1—Case disposed of by preliminary. 
, orde} aud final judgment —N ecessity o$ filing copies, 
~of both-—Copy of judgment, when may be dispensed 

with—Hatension of limitation for allowing copies to. 





? g, 26 








` be filed — Limitation Act (IX of 1908), s. 5. 


"Where there are two judgments in a. case ong 
üisposing;of certain preliminary issues and the 
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other a-final one, a memorandum of appeal-must be 
accompanied by copies of both the judgments even if 
the finding in the former is referred to in the latter. 
Whether or not a dispensation as regards copy of 
the judgnient should be granted to an appellant 
depends upon the peculiar circumstances of each case. 
: Where the judgment ón preliminary issues was 
referred to in the final judgment and the finding 
in the former was not attacked in the appeal and 
the appellant thought that he had complied with the 
requirements of law, the High @ourb granted ‘a dis: 
pensation. 4 | - 
- Under such circumstances the period of limitatión 
can be extended under s. 5 of the Limitation Act. 
L LABHA SINGH v. Basant Singa, 9 Lah. L. J. 237; 98 
P. L. R. 407; A. I. R. 1927 Lah. 449 © 645 


O. XLI, rr. 5, 6—A»ppeal—Stay of pro- 
ceedings—Order not communicated —Decree of lower: 
Court, whether valid. ] ` 3 

- A decree passed by a Court before communication 
toit of the order of a Superior Court staying the 
proceedings, is valid. N UpARAM MAGNIRAM v. LAXMAN, 

10 N. L. J. 45; A. I. R. 1927 Nag. 241 470° 


——— 0. XLI, rr. 17, 19—Dismissal of appeal for 
default—Application for ^ restoration—Swummary' 
` rejection, legality of —Duty of Court to give oppor- 
tunity to prove sufficient cause for default, © 
It is not open to a Court to dismiss an appli-. 
cation for restoration of an appeal dismissed for 
default under O. XLI, r.17 of the Civil Procedure: 
Oode. without giving the appellant an opportunity. 
as required by O. XLI, r. 19 ofthe Code. © GOBINDA 
OHaNDRA MUKHERJEE v. BANKA BEHARI Das, A. IL R. 
1927 Oal. 888 f 347 
— ——— 0; XLI, r; 20. See PARTNERSHIP 400 


O. XLI, r. 22—'Decree', meaning of—Rights 
. decided against in Court below: and not - dppealed 

- from, whether can be adjudicated, |... .. : 

. Though the word ‘decree’ has been used in O: XLI, 
r. 22, Civil Procedure Code, what the rule tontem~ 
plates really is the decision by the Cour? below and 
the rule merely enables the decision arrived at by. the. 
lower Court to be supported on grounds other than 
those on which the lower Court proceeded. It is not 
open to a respondent to have adjudicated by the 
Appellate Court rights or causes of action -which have 
been decided against him in the Court below and in 
respect ofwhich he has filed no appeal or memo- 
randum of objections. M Sar KANGA TATHAOHARIAR v, 
Srinivasa THATHAOHARIAR, 20 L. W. 125; 53 M. L.J. 
189; 39 M. L. T. 234; ‘A. I. R. 1927 Mad. 801; 50 M. 866 


| 472. 
: 2 0.. XLI, rr, 23, 25—Appellate Court—. 


Remand: for revised findings, nature of— Transfer: 
of appeal after remand, whether. legal-,-Remand 











- under inherent powers. E 24 
: Where an Appellate Court,being of opinign that there 
are no-clear findings upon the questions that arise 
in a case, sends back the récord to the trial Court 
with directions torecerd clear findings on all such 
points and to re-submit the uecord, the order of 
Yemand cannot be treated as one either unger r. 23 or 
r. 25 of O. XLI of the Civil Procedure Code. 

- A District Judge who has made such an order of 
remand is not incompetent to transfer the appeal to 
a Subordinate’ Judge after the findings are received, 
` Per Mukerji, J.—There . is a tendengy in the Coundg 
fo resert to the provisions of m. IRL of the Cod 
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notwithstanding that they are not able to find that 
orders properly passed under r. 23 orr. 25 would not 
meet the ends of justice. Section 151 was not en- 
acted for that purpose but only to provide remedies 
in cases where the provisions ‘of the (ode are not 
ample or sufficient to give such remedies and in cases 
in which à remedy is not provided for by the Code. 
C SATYENDRA Nata Onoupuury v. CHARU OHANDRA 
MAJUMDAR, 45-0. L. J.557; A. I. R. 1927 Oal. 657 188 


—— O, XLI, rr.,23, 25—Decision of case on 
merits—Appeal—Hemand of whole case for hearing 
additional issue—Legality of remand—Order, whe- 

` ther appealable. i 

. A case was decided by the trial Court on the merits 
and pot upon a preliminary point and the Appellate 
Oourt after expressing its opinion on all the points, 
framed an additionalissue and without reversing the 
decree remanded the whole case tothe trial Court 
for re-hearing and disposal on that issue: 

Held,that the Appellate Court had no jurisdiction 
to make the order of remand either under r. 93 
or r. 22 of O. XLI of the Civil Procedure Code and 
that, inasmuch as the order was not one under or 
purporting to be under O. XLI, r. 23 of the Code, no 
appeal lay from the order. 3 

Quere.—Whether, although the Court order- 
ing the remand may have had no jurisdic- 
tion under r. 23 to pass the order under that 
rule, nevertheless, if the order of remand as made 
purports to be an order under O. XLI, r. 23, Civil 
Procedure Code, and appears to be in form and 
substance an order under that rule, it is to be re- 
garded as an order of remand passed under r. 23 and, 
therefore; subject to appeal. O Jacor HARI SAHA w. 
Mupint Monay, Barpuan, 31 O. W. N. 878; A. I. R. 1997 
Cal. 642 ` E 422 
—+—- O. XLIII. See-O. P. O., 1908, s. 151 _ 
= O. XLII, r. 1 (J), See C. P. O., 1908, O. XXI, 








R. 90 i . 759 
O. XLIII, f. 1 (1). See PARTITION suir ^ 842 
== O, XLII r. 1 (m). See C. P. 0,1908, O.. 
XXIII, n. € 561 


O. XLVII, r. 1—Application for review on 
new evidence—No proof that evidence could not be 
: produced in time—Granting of application, legality 


of. : 
‘ "i Court acts without jurisdiction in granting a 
review‘on the ground of new and important-evidence 
where no explanation whatever is offered by the 
applicant for not havfng produced the evidence at 
the previous hearing of  thecase. M VANKAYALA 
V ENKATARATNAM W.. DHANALARATA YananALU, A. L R. 


1928 Mad. 56 z < : 746 
————— O. XLVII, r. 1—Review— Grounds. Seé O. p. 
` 0,1908/5.151 — — BP 136 
———— ©. XLVII, r. 1—Review—N6w matter 


3 *. Jurisdiction of Curt to grant review —Relevancy of 
evidence. * i 
On an application fog review of judgment on the 
ground of discovery of new evidence, unlese the 
e Court is first satistigd prima facie that the new 
matter which the petitioner desires to introduce, is 
impertanteenough to have affected its jidgment had 
it been given at the trial, the Court has no juris- 
diction to grant the review. M VYTHILINGA PANDARA 
SANNADHI v. MUNIANDI BAMBAN, 89 M, L. T. 119; A. I, 
R, 1927 Mad. 826 : 
— — Sch. 16, para. 1 
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Reference— Parties necessary to reference—Interested 

particsenot joining, effect of. " 

It isnot the consentof allthe parties interested 
inthe suit butthat of all the parties interested in 
the subject-matter ofthe specific dispute referred to 
arbitration which is a condition precedent to an 
order of reference and, therefore, all parties to a suit 
are -not necessary parties to every reference tõ 
arbitration in such a suit; but where some of the parties 


-interested in the subject-matter ofa specific dispute 


referred to arbitration are not parties to the refer- 
ence, the reference and the award thereon are invalid. 
S Hassoman HIRDOMAL v. KoDANMAL MOTIOMAL, A. I. R. 
1927 Sind 239 342 
- Sch. Il, paras. 15, 16—Arbitration—Non- 

joinder of all parties in reference—Appeal fram 

decree on award, whether lics—Proper procedure— 

Parties coming in and objecting to award—Estoppel. 

Parties to a reference cannot prefer an appeal from 
a decree passed in accordance with the award even 
though the validity of the reference itself is im- 
pugned by them on the ground that one of the parties 
to the, suit had not joined in the reference 

Their proper remedy is to take proceedings to have 
the award set aside by the Court which made the 
reference, under pare. 15 of-Sch. IL of the Civil Pro- 
cedure Code. 

Persons who apply to be made parties toa suit at 
atime when the objections toan award made on a 
reference in the suit are under consideration, and 
who file objections to the award as if they had been 
parties to the award and to the arbitration proceed- 
ings atan earlier stage of the litigation must be 
deemed to have submitted themselves to the arbitra- 
iion proceedings and placed themselves in the same 
position in which they would -have been, had they 
been parties to the suit from its very commencement. 
They cannot subsequently be permitted to turn 
round and urge that they are not bound by the result 
of the decision of thé Court on the objections raised 
by them and claim a right of appeal from the decision, 
L Goran DITTA v. POKHAR Ram, A. I. R.1927 Lah. 369; 
9 Lah. L. J, 569 202 


Commission for examination of accounts— 


: Accounts examined by Commissioners munim— 
* Person competent to sign report—Report of Commis- 

sioner, value of. Z 

When a Commissioner appointed ‘to examine 
accounts does not examine the accounts himself but 
gets it done by a munim, it is the munim and not the 
Commissioner who should signthe report. ; 

A Court should not act upon the report’ of a 
Commissioner appointed to examine accounts "when 
he admits that it was not possible for him to under- 
stand the accounts correctly. L SHANKAR Lar-KUNDAN 


Lar v. NANHE MAL-KALLAN Mar, 9 Lah. L. J, 339 369, 


Companies Act (VII of 1913), s. 109 —1fortgage not ° 


registered under s. 109, validity of.—Company, whe- 

ther entitled to repudiate while it i8 a going concern. 
. A mortgage ofthe immoveable property belonging 
to a Company which is not registered in accogdaiwce 
with the provisions ofs: 109 of the Oompanies Act 
‘cannot be repudiated by the Company itself so ‘log as 
itis a` going concern though it is void against the 
liquidator and the creditors in winding up. R AUNG 


Ban Zeya v. O. R.M, A. CHETTIAR Firm, â Bur. L. 3, . 


160: 5 R. 585; A. I. R. 1927 Rang. 288 A 326 
Compromise—Counsel's authority, See ur 


. * tratfsactions and 


veiM) O 


Sompromise of sult, binding nature of—Compro- 

mise of doubtful claims, validity of —Tesis, . 

" Compromises entered into between parties bona fide 
litigating as regards doubtful rights, with gheir eyes 
open* and after fully realising the pros ‘and cons 
in the case cannot be lightly thrown away, and no 
Qourt has the right to impose upon the parties 
its own view of the law. In such a case the ques- 
tion which party had the right in him does not 
arise. Pat 
8 P. L. T. 606; A. I. R: 1927 Pat. 348 800 


Consolldatlon of suits. See O. P. O., 1908, 5.11. 
. < 849 


Sonstruction of Statutes—Preamble, value of, asa 
^ guideto interpretation of Acts— Statement of objects 
and reasons, reference to, whether permissible— 
Punjab Custom (Power to Contest) Act (II of 1920), 
8. 6, scope of--Powerof persons not agnaticaliy 
related to alienor to contest. g 
Where the enacting part of a Statute is not exactly 
eo-extensive with the preamble, the former, if ex- 
« Pressed in clear and "unequivocal terms, will override 
the latter; but, if ambiguous or doubtful phraseology 
is used in the body of the Act, the preamble may 
be referred to to resolve the ambiguity. : ` 
In construing an Act of the Legislature where the 
words are absolutely clear and unambiguous it is not 
within the province ofa Oourt to look tothe state- 
ment ofthe objects and reasons or to the proceed- 
ings ofthe Council with a view to discover whether 
the words used mean something above and beyond 
what they say. . 
`` The words used in s.6 of the Punjab Custom 
(Power to Contest) Act are clear and explicit and 
there is no ambiguity about them. and the plain 
meaning and effect of the language of the 
Beotion, in spite of the contrary intention  ap- 
pearing in the preamble, is to take away the 
Tight to contest alienations of ancestral property 
from all pérsons (whether agnatically related to the 
“alienor or not) who had the right to contest aliena- 
~ tions and to confine . it only to the descendants of the 


.Brent-great-grandfather of the alienor. L Ras Mar 
v. HARNAM SINGH, 28 P. L. R. 595; A. I. R. 1928 Lah. 
35 | 661 


Contract—Agreement to abide 
`. party, binding nature of. 
Where a party to a contract agrees that in case of 
any dispute arising out of a contract or in any matter 
concerning the contract he will abide by the decision 
„of the other party, he cannot afterwards be allowed 
to say thet such decision is not binding upon him 
being a decision by a person in his own cause, unless 
it can be shown to be arbitrary or otherwise unjust. 


.S BURMAH OIL Co. v. NanAINDAS DaAYALSING, A. IR. 
1937 Sind 253 185 


———- Agreement to be bound by profits as shown 
in, the books of another— Books, arbiters of rights 
-Book? of firm, objects of—Principles of calcula- 
tion adopted, whether can be objected to —Aécounts 
‘snot posted up—Court, whether entitled to calculate 


, . according to tts own msthod—Profits ‘shown’, 
meaning of. j 


by decision of one 


-A:-firm’s: books come into existence and are kept > 


"mot ‘for the purposes of a mere Statistical record of 


payments or of prices and rates. 
They are essentially a' statement in figures of the 
frm's business ss'a whole, so shaped as to bring 
“out, the'preeise results. of all transactions in rights 
“and obligations and in profits and losses, and-the 


E 
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principles, on which they set of ong set of figures 
against another and attribute and distribute the 
results, are as much part of the books as the figures. 
themselves, though no written statement of them is 
anywhere set out. .A plaintiff, who accepts the 
defendant's books as deciding his rights to some 
extent, accepts them to that extent (unless he guards 
himself by apt words) as statements of the right 
mode of distributing the results of the recorded 
transactions, and not as a mere repository of figures . 
like a calendar or a price list. ẹ : 

Where a person agrees to receive a certain share. 
of the profits of another as'shown' in the books of 
the latter, the mere fact that the ledger accounts 
have not been posted up in the account books does 
not ‘entitle the former to claim that’ the Profits 
should be calculated in accordance with a method 
which the Court would fix as correct, ignoring the 
method adopted by the latter. Profits ‘shown’, in 
such an agreement, can only mean profits, which 
from time to time are, or in the ordinary course of 
business willbe shown. P C KArKHUsHROO Rustomit 
Watiace v. Rosay Oompany -Lrp., (1927) M. WANG 
600; 53 M. L. J. 278; A. I. R. 1997 P.O. 910; 46 C, L. 
J. 214; 29 Bom. L. R. 1367; 39 M. L. T. 294; 32 O. W. 
N. 145 ` 139 


Indents—Rights of dealer, importer and 

` supplier—Relationship between dealer and importer; 
whether that of. principal and agent—Importer, 
whether can sell kis own goods—Usaye inconsistent 
with contract, effect of—Consent.by dealer to such 
usage—Trade usages, validity of. 


- Under the common printed form of indent in use 
among -persons concerned: in the indent trade at . 
Calcutta each indent is an offer on the part'of the 
person who places the order which is accepted by 
‘the person who imports the goods by sending the 
corresponding placement report. ‘ ae 
Under such indents’ the relationship of principal 
and agent is created between the dealer who places 
the order and the merchant whois io import, and, 
‘unless the former assents to some other mode of 
performance, it is the duty of the latter under the 
indents to create privity of contract between the 
dealer and the foreign supplier for the purchase of 
the goods upon the terms and conditions of the 
indent. The words “to purchase yourself or through 
your agents on my account and risk” denote an 
'agreemént for agency and are wholly inconsistent 
with the notion that the person to whom they are 
addressed is thereby invited 'or entitled tosell his 
own goods to the person who has given him an order 
in this form. p 
The fact that the goods are.to be bought by the 
seller at à stated price C.LF. and no commission is 
“payable by tbe. dealer does not convert the transac- 
tion into one of sale. bs ". 
A usage that where goods a® ordered by a defle 
at a fixed price "C.LF., Commis¢ion nil", ‘the 
merchant is entitled to make and retain a profit by 
“buying from the supplier at one price and selling 
“tothe dealer ‘at the indent pues is fundamentally 
inconsistent with the terms of the contract, of indent 
and is inadmissible in evidence whetherwthe dealer is 
aware of it or not 





- Butwhere the deator has consented to the merchant 


executing the indents by the difference in price 
-method, he must be. taken to have authorised the 
-merehant to carry ouf the inden®by purchasing the 


‘ 
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-- -- 


goods. from, the supplier and reselling them to the 
ealer. i : 


. INDIAN-CABES, :- 


Where ambigüous terms or phrases. are found in a * 


mercantile contract, evidence of usage is admissible 
to ‘explain the meaning of the expressions in the 
particular trade or locality, and' where a contract is 
Silent in respect of some „incidental term or con- 
dition which, according to the course of business 
established in a particular trade, it is customary to 
find included in such a contract, evidence of’ the 
custom is admissible to prove that such term or 
condition formed pat of the contract, unless the 
incorporation of the term or condition in the contract, 
will have the effect of introducing something re- 
pugnant to or incorisistent with the tenor of the 
written agreement. ` 5 


. But where the parties to a contract have expressed - 


the agreement at which they have arrived in a writ- 
ten document the terms of which are capable of a 
reasonable interpretation according to the natural 
meaning of the words that are used, a trade usage, 
which, ifit regulated the rights and obligations of 
the.parties, would alter fundamentally the nature and 
character of the contract as expressed in the written 
agreement, can neither determine: nor affect the 
rights and obligations ofthe parties engaged in the 
transaction; and as itis inconsistent with the. terms 
of the written agreement, evidence of such an usage 
is inadmissible both under the provisions of the 
Evidence Act and the principles of the Oom- 
mon Law. 
' ‘Buch a usage will not bind the parties or become 
admissible in evidence merely because the parties are 
aware of it, t Mn . 
Where goods are purchased through A by B, A 


inevitably must either have sóld the goodsto Bon . 


his own account as a principal, or as agent for B, 
have created privity ‘of contract between B anda 
third person. 

It cannot be presumed merely because the -parties 
"were aware ofa trade usage, that they intended that 
their rights and obligations should be controlled by 
-the usage, When they had concluded a contract the 
terms of which are fundamentally’ inconsistent with 


- the usage thatit is sought to incorporate in the 


contract. C HorwEs WirnsoN & Co. Lrp. v. Bara 
Kristo Dz, 54 C. 549; A. I. R. 1927 Cal. 668 268 


Sale and agreement to re-purchase—Price 
for re-purchase not fixed—Vendor's liability to 
pay market-value. e 
“Where in a transaction of sale and re-purchase the 
“price at which the property is to be re-purchased ig 
not-mentioned, the equitable inference is that market- 
-valué was contemplated. R Maune Hri Gyaw v. Ma 
Mo, 6 Bur. L. J. 123 3 676 





. ContraotAct (IX of 1872), s. 12—Uħsoundness of 
2 ctenind—Tests—MÉnwl infirmity due to extreme old 


age, effect eof —Unsoundness a, matter of, inference 
from facts, M 
-The all. important question to be decided when a 
contract is sought to be set dside on the ground, 


“that one of the parttes was of unsound mind, is 


whether ajpthe time the contract was entered into 
‘that person was incapable of understanding the 


; nature of the transaction and offorminga rational 


E judgment as to its.effect upon his interests. 


Mere loss of vigour and mental infirmity of one 


ofthe contracting parties dut to extreme old age 


E 
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In 


which do not amount to unsoundness of mind within 
the meaning of s.12 of the Contract Act arq not 
sufficient grounds for avoiding a contract. - : 
. The question whether a person is of unsound. 
mind does not depend merely on the belief or dis- 
belief ofthe witnesses. examined before the Court, 
but depends largely on the inference to be drawn 
from the evidence adduced. 3 

. A Court will not exercise its equitable jurisdiction 
fo protect weak persons even in the absence :of 
fraud and: coercion, where the party, invoking such 
Turisdiction, though weak, had ample protection and 
independent advice and the opposite party bas not 
taken any undue advantage over him. . 

Per Roy, J.—Undue influence and incapacity are 
totally different things. MS : 
With increasing old age there: must be loss of 
vigour and even mental energy and there may come 
a time when extreme old age has brought an 
vacuity of mind, but all transactions made by a mat 
before his mind became a blank cannot be set e 
aside. It must be shown clearly that when any 
particular transaction is made there is that infirmity 
of mind which disabled the man of old age from 
understanding what he is doing. C Ram SUNDAR Sana 
v, KALI NABAIN SEN OHOUDHURY, A. I. R. 1927 ag 


—— —, 5. 23—Bona fide settlement-of civil liability 
—Stifling of prosecution. M T 

here a bona fide debt exists and the transactiong 
between the parties involve a civil liability as well 
as possibly acriminal act, a bond given as security 
for the debt constitutes a valid and enforceable 
‘agreement, L ABDUL Qapir v. IMAM Dix, 28 P, L. R. 
138; 9 Lab. L. J. 165; A. I. R. 1927 Lah. 231 418 


——— 5, 39—Reciprocal -promises—Refusal by 
one party to perform his part—Right of other 

~ party to rescind—Compromise by “widow—Life- 
estate given on condition that she will mot adopt— 
Adoption—Forfeiture ef right to life-estate. 

: The provisions of s. 39 of the Contract Act Ix 

of 1872) are in conformity with the law as it 

‘Prevails in England and according to the law in 


England where there. is a contract in which there 


&re two parties, each side having todo something, 
ihe failure on the part ofone to perform that which 
is the’ root of the whole and the substantial con- ' 
sideration for the performance by theotber of his 
part, is a good defence for the non-performance by 
the other of his part. l 

Where, therefore, a widow obtains a life'estate 
under the terms ofa compromise on the kondition 
that she would refrain from making an adoption, 
but she makes-an adoption and thereby reduces the 
interest of the party with whom she entered into a ‘ 
compromise, she cannot, take advantage of the e 
compromise and claim the life-estate. OeBrantnatt 
Konwar v. Suro Banapuk Sram, 4 ©. W.eN. 550: A. 
I. R. 1927 Oudh 265 . ‘587 


- S. 43—Contract on behalf of partnership- 
Suit against some partners alone, competency of. . 
In a suit upon a contract made by a partner on 
behalf, of the partnership the promisee cari cempel’ 


- allor any one of such partners to perform the'whole 


$ 


of the promise, and non-joiner of a co-promisor isno . 
ground, of defence to such a suit. L MUHAMMAD 
SMAIL Kwan v. SATD-UD-DIN KHAN `., 
S, 59—Judgment-debt-payablé by 





..^ 700 
. instalments 


Vol, 104] - a 
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—Payments by judginent-debtor—A ppropriation— 
Debtog's righito: appropriate—Duty of Court to 
apply to earliest instalments—‘Several debts’. 
Where one judgment-debt is ordered to be paid in 
several instalments it cannot be said that the debtor: 
owes several debts within the meaning of s. 59 of. the 
Contract Aót soas to enable him to apply the’ pay» 
ment to any particular instalment. Sa 
-It isthe dutyof the Court whentheamounts due 
under an instalment decree are paid, to appropriate 
them to the earliest instalments remaining unpaid. B 
HARKISONDAS v. NARIMAN, 29 Bom. L. R. 950; A. I. R. 
1927 Bom. 479 i ` 673. 
88, 59, 60. See Cosrg : 799- 


S. 69 —Lessor and lessee—Lessee compelled 
. to pay revenue payable by lessor—Right to’ 
reimbursement. p : 

A lessee who is compelled to pay land revenue 
which under the terms of the lease the lessor was: 
hpund to pay is entitled to recover the amounts paid 
by him from the lessor under s. 69 of the Contract 
Act. O FarYAzUNNISA v. BaogANG BAHADUR SINGH, 1 
Luck. Oas. 275. 358 


8,70. See PROMISSORY NOTE 470 
8.72; See Prasipenoy Towns INSOLYENOY. 
Acr, 1909, s. 72 378 


S. 74—Instalment . bond—Provision to pay ` 
compound interest at same rate as simple interest 
onéntire principal amount from date of default 
5f one instalment, whether penal. 

A provision in a bond to pay compound interest from 
the date of default at the same rateas simple interest 
does not amount toa penalty within the meaning of 
s. 74 ofthe Contract Act. . : 

The fact thatin the event of the non-payment of 
the first instalment, the remaining instalments of the 

' principal amount also fall due atonce does not make 

any difference as regards the application of this princi- 
ple. Eighteen per cent. compound interest is nota. 
high percentage of interest * M KAMARAZU Rasa 
Rao v. DAMOJERPURAPU Ramanna PawrTULNM, 26 L. W. 
351; 39 M. L. T. 287 ` 827 


- — 8. 74—Siipulation for compound interest at 
same rate, whether penal. : 
A mere stipulation for compound interest instead of 
‘pimple interest, at the original rate on default of pay- 
ment as agreed is not penal. N Krsmaw v. SITARAM, A. 
1. R. 1927 Nag. 338 191 
= 8.161, See Rattwars Act, 1890,5.72 147 


——- $.176—Pawn—Pawnor to sell goods pawned 
—Debts to be satisfied out of sale-proceeds— Goods 
sold by pawnee—Suit for balance—Limitation— | 
Limitation Act (IX of 1908) Sch. I, Art.57,' 

< applicability of. 

"The fact that moveable" property is . pledged as 
security fora loan does not render a suit to recover 
thé, gmount of ths "oan a suit of any other descrip- 
tion than a suit for money lent falling within 
Arte37 ef Sch. I of the Limitation Act: and no fresh 
cause of, action to recover the amount accruas on sale 
of the attizle pledged. d 
_ "l'ha night ofa pawnee to sue the pawnor for the 
‘debt under the contract of loan is not suspended or 
taken away. because it was agreed that the pawnee 
was not ‘entitled to exercise the statutory power to 

gell the goods given to him by s.176 of the Contract 
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Act or „becatge the pawnes was expressly authorised ~- 
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en 
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' time after the.retirement. 
v. BANSILAL Moria, 29 Bom. L..R: 1244; A. I. R. 1997" 
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to recover the debt out of the Bale-proceeds of tha 


. goods pawned.: 


"Buch a suit cannot be held to be prematurg ‘if itis 


' brought before the pawnor chose to sell the goods dd , 


stipulated. N DeRIDIN v. Ga YA PzRsSEAD, A. ÈR. 1927 `, 
Nag. 316 UN Ya 20027, 848 


- 8. 264 —Partnership—Retirement of partner ' 
—Notige—Distinction between old! and new customers ` 
^ —Notice in Gazette, sufficiency of. _ " "qt 
“An old customer ofa firm is not affected by the ` 
retirement of a partner unless he has bean given exe 
press notice thereof, although .a publie notice, as 
provided ins, 2601 of the Contract Act, is sufficient ' 
to affect customers dealing with the firm for the first , 
B JWALADUTT R. PILLANI ' 





Bom. 560. 520 


S.. 264—Partnership— Withdrawal of 
partner—N otice to customers—Publication in Gazette, 
, sufficiency of. E PERMANERE 
In cases of withdrawal of a partner from the firm, , 
the constituents who have ‘dealings with the firm. 
should -have notice.of the fact ifthe person who with- 
draws seeks to be relieved from the obligations enter- 
ed into by the firm with such persons in ignorance of | 
their partners. ^. j , 
Mere publication inthe Calcutta Exchange Gazette - 
of the withdrawal of a person from a partnership in 
Calcutta is not sufficient notice under the Contract: 
Act to affect merchants in Madras who deal with 
the firm. M ENAYTULLA Saure v.J. N. Roy & Oo., 25' 
L. W.765; A: I. R. 1927 Mad. 661 : 120. 
Contribution. See MORTGAGE 206 


Co-owners— Adverse possession—Burden of proaf— 
Ouster, what amounts to. . sin e i 
-A co-owner who claims title by adverse possession -. 
must show thathe expressly repudiated the title of.- 





bis co-owners by an overt claim to exclusive owner- | 


ship more than twelve years previously. 
The mere fact that^a co-owner was in sole posses- 


< sion of joint property for more than 13 years and 


was working the land and paying revenue on it for | 
that period is not sufficient to show that he claimed 
exclusive ownership of the property especially where 
the other co-owners were .living with him. R 
MAUNG THAN Graune v. Ma Lon Baw, 6 Bur. L. g P E: 
- Construction of building without consent of 
. ethers—Mandatory injunction- -Exclusive possession 
of co-owner erecting building, affect of. F 
In applying the rule that one of two joint owners 
is not entitled to m&kea building omw the joint pro- 
perty without ‘the consent-of the other joint owners 
to a case where the owner who erects the building 
has been inexclusive possession of the land built upon, 
the guiding principle is whether the erection of the 
building is in keeping with the method of exclusive 


possession-enjoyed by the personferecting the bujld-** 1 


E co-owner who has” been im exclusive possession 
of a piece of the joint land and whe has been using it 
for trough for cattle is not entitled to “erect & sitting 


-room on it without the consent of the other co- 


. A. Sgro Hanakg UPADHYA v. Jam GOBIND 
ESAE, p I R. 1927 All. 709 414 
—- Construction of structures by co-owners— 
- Injunction—Laches —Suit for injunction relating to 

joint property—Speciat damage, neqgesuy of—J oint 
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property-—Prpperty — impartible—Presumption - of 
. Jointness, | 

It does not necessarily follow from the fact that 
@, property is not partible that the property cannot 
be joint. NN. : : < 

In suit for injunction against a co-owner relating 
to.the.erection of structures on the joint property, if 
the property is not’ partible the plaintiff need not 
show any special damage: it is sufficient for him to 
show that’ he has been deprived of the user of the 
property as it originally stood. í 


Laches disentitles a person to the discretionary relief 


of injunction. . 

it does not follow that, because a co-owner has 
built a platform ‘and thereby has to a certain extent 
secured exclusive use of the ground under.the plat- 
forfh,-he is entitled to raise further structures on 


that platform which may still further deprive the 
other co-owners of the use of joint property. L Yusar- 


. Au M. HAKIMIIU, MUHAMMAD DIN, 28 P. L. R. 590; A. 
I. R, 1927 Lah. 718 ' 563 


Co-sharers—Acoretion to joint estate—Right to 
“possession. ‘See BENGAL ALLUVION AND DILUVION 
. REGULATION, 1825, s. 4 547 


———- Lambardar— Power to lease. 

A Lambardar :has no.sort of 
himself to grant leases of lands in which he owns 
.a Share. Such'a lease can.be granted only by the 
whole body of proprietors, though most frequently 
they make it through the Lambardar. 

‘A lease granted by a Lambardar, acting on ‘his 
own right, in denial of the ‘rights of the pro- 
prietary body and in  supersession of a grant 
already made by the proprietary. body is, therefore, 
invalid. N JarrRAw v. GIRDHARI, A. I. R. 1928 Nag.16 


; 803 
— Lease by co-sharer—Partition— Property 
“allotted to another co-sharer—Rights of lessee— 


Equitable considerations. 


- A person to whom a parcel of land has been allotted: - 


by a decrge for partition ofa Civil Court, does not 
` take it subject to a permanent lease granted by his 

former co-owners without his concurrence when the 
land was thé joint property of all the co-sharers. 
But this principle cannot be applied to a case with- 
out arriving at à finding as to the character of the 
lease, and as to whether the lands covered by the lease 
are homestead lands‘ or’ not and there may bē 
equitable considerations which may in certain cir- 
cumstances protect a lessee of this sort. 
BIBI v. ABDUL Gant, A. I. R. 1927 Cal. 882 366 


——— Suit for profits—Lambardar’s liability to 
pay interest—Basis of liability—Fiduciary relation 
—-Decree based on gross-rental—I mierest, whether can 
be allowed: as well. e. 


í 


: . » 
2% A Lambardar'sliability to- pay interest on the 
arrears of*profits'due to a co-sharer. cannot be based 
on the provisions eof the Contract Act or 
those of the Interest Act hut he can be charged 
with interest undey certain circumstances on the 
ground that he stands in a fiduciary position towards 
his co-sl@rers and is liable to account. 

Where a co-sharer has been allowed a share of the 
profitson the basis of the gross-rental he cannot be 
allowed to charge interest as well on such profits. 
:O uro DAYAL SINGH. 2. Ram, Naram, 4 O, W, N. 694; 
A. IR, 1927 Oadh 332 - :2. 


INDIAN OASER, 


personal authority in: 


C Syamnessa ` 


[1597 


a Costs—Depriving successful party of costa. PE 


A successful appellant may be deprived of hi 
costs where his failure in the Court below was due 
to his failure to represent his case properly. Lk Ram 
Ram v. TIRKHA i 325 


— Reversal of decree in part—Successful re- 





“spondents right to costs of first Couri—Exprese . 


-order of Appellate Court, necessity of —Contract Act 
(TX of 1872), ss. 59, 60—Lawful debt.’ 


Where a decree for possession of immoveable pro- 


perty and mesne profits is reversed by the Appel-- 


late Court, as regards a particular defendant so far 
as his liability tò mesne profits is concerned, such 
defendant is not entitled to recover from the plaint- 
iff the costs incurred by him in the first..Court, 
unless there be an express order by the Appellate 
Court to that effect; and he is not entitled- to -ap- 
propriate amounts paid to him by the plaintiff to 
such costs underss8.59 and 60 of the Contract Act in- 
asmuchas they do mot constitute a "lawful debt? 
within the meaning of those sections. C DWARKAN 

MANDAL v. SREEGOBINDA OHOUDHOURI, A. I. R. 1997 cu 


906. 799 


Counsel—Authority to compromise—Terms settled 
in corridor of Court or Bar Library—Cpmpromise, 
whether valid—Coram judice — Compromise of 
collateral matters—Severance of valid and invalid 
terms—Partition suit—Appointment of Receiver “to 
debutter property— 
client—Appointment of attorneys of parties 
Receivers, whether proper. 

A compromise entered into by the Counselin a 
suit and assented to by them in the presence of the 


as 


Court is not invalid as being a compromise made. 


out of Court by reason ofthe fact thatthe terms of 
the compromise were settled by them in the corridor 
of the Court or the Bar-Library. . 

' Theauthority of: Counsel fo compromise a suit 
coram judice in Court is limited to matters involved 


inthe suit and it does not extend to collateral. 


matters. lf a bargain is to be made so as to bind a 
client upon collateral enatters, then Counsel should 
take care to get express authority from his client. 

The: appointment of a Receiver of property which 
is debutter is a matter collateral toa partition suit 
and not within the scope ofthe general authority of 
the Counsel in the partition suit. 

The appointment of the attorneys of the parties to 
&suitas Receivers and Commissioners jn the ‘suit, 
though agreed to by their respective Counsel. being 
an arrangement which interrupts the relationship 
of attorney and client, sliould not be enforced upon 
ihe parties if they object to such appointment. 

It is the over-riding power and duty of the Court 
to make a proper order for the conduct of its own 
business. C JOHURMULL BHUTRA v. KEDARNATH BHUTRA, 

“310. W. N. 953; A. I. R. 1927 Cal. 714 387 
Court, duty of, to make proper order for conduct of 

its own business: See COUNSEL . 387. 
Court-fees. See RULES or PROCERURE e . 527 
- Order directing payment—Revision. See 0. 

P. O., 1908, s: 115 445 





Collateral matter—Attorney and. 


Plaintiff in possession of part of building i 


—Prayer to eject defendant from 'anothèr Dart—. 
Court-fees payable—Court Fees Act 
ss. 4 (5), ? (12), Sch. II, el. 16 (11). 
A suit by a person who is in possession of g. 
portion of a, building as well as the site 'on which 


the building stands, to eject a perso occupying ` 


(VII of 1879), 


another portion. of the building falls éither.. under. 


.auy defence to make. 


vol. 104] - 


Court-fees—concld, 


el. 16 S ofthe Second Schedule or under 8, 7, cl. 11° 
S Muumar v. Vassrser, A. L.. 


of the Gourt Fees Aot. 
R. 1927 Sind 248 


- 412 
‘Court Fees Act (VII of 1870), s. 4 (5). See rom | 


FEES 





S. 72 (11) See Court-rzus 412 


— ——- Sch. |, Art. 1—Mortgage decree—Apneal by 
unsuccessful defendant—Court-fees—Interest and 
costs, whether should be valued. 


. Where an unsuccessful defendant, appeals against | 


& preliminary mortgage decree, the subject-matter in 


dispute in such an appeal isnot merely the amount - 


claimed in the suit butthe amount awarded by the 
decree inclusive of the interest which is to accrus 
due up to the date fixed for redemption and the Court- 
fees are payable accordingly underthe provision of 
Art. 1 of Sch. I of the Court Fees Act. : 


No Court-fees are payable on costs awarded by 


Cqurt. . 
e Quære.— Whether same rules apply in the case of 
appeal by an unsucceasful plaintif. S VariRAM a 
KARAOHI BANK, A. I. R. 1927 Sind 251 391 
Sch. |, c1. 16 (b), See Court-rezs 


Court of Wards—Power to confer 

Quere.—Whether the Court of 
the estate of a zemindar being a 
the real owner has a legal right to lessen that 
owner's rights by converting the private lands in 
his estate into ryoti lands and conferring -occupancy 
rights on the occupiers. M IvaroRI LINGAYA AYYAVARU 
v. KUNDULA Gaxaian, A. I, R. 1928 Mad. 58 - 892 


Criminal Procedure Code (Act V of 18981, ss. 
994, 99B. See Pexat Cons, 1860, s. 153A 225 
S, 110— Security for aood behaviour —General 
reputation, what is—Suspicion of complicity in’ 
crimes, whether evidence of general reputation— 
General reputation as basis for demanding security. 
Mere suspicion of complicity in isolated offences is 
not evidence of general reputation. A man's general 
reputation is that which he bears amongst his fellow 
townsmen or in the. neighbourhood in which he lives. 
To bind down a man wnder s. 110. Criminal Pro- 
eedure Oode, there should be no doubt about his 
general reputation. : 

Where a large body of apparentlv respectable wit- 
nesses of the neighbourhood testify to the good 
character of the aconsed as against the evidence of 
Police Officers, an order demanding security is not 
justifiable. L KuwDaN' v. Emperor, 28 Cr. I. J. 813 

i , E 253 
—————-$8, 110,112, 117, 256 —Security proceedinas 

— Examination of witnesses— Procedure— Accused's 

right in  cross-éramine— Proper stage for calling 
. upon. accused to cross-examine—Magistrate's duty to 
* give ‘reasonable’ opportunsty—Insisting on immediate 

cross-exzamtnatiom; legality of., 

tn the cass of proceedings under s. 110 of the 
Oriminal Procedure Code at any stage of the pro- 





occupancy right. 
Wards in charge of 





secytion. the Magistrate, if he is prima facie satisfied à 
that thete is a case against the accused. may inter- 


rupt thè proceedings for the purpose of asking the 
accused whether he pleads guilty or whether he has 
Tf he decides to do that and 
the accused electsto defend, the Magistrate shall 
then ask the accused whether he wishes to cross- 


examine anf of the prosecution witnesses and if he 
` says he doeg so wish, he must be given an opportun- : 


ity of éross-exgmining them. Tf, on the ofher hand, 


GENERAL INDEX, 


~ Criminal PróceduresOode-—contd. 


412 ` 


sort of trustee for: 


' 


wr ° 


‘the Magistrate desires to hear all tife prosecution 


witnesses before asking the accused whether he 
wishes to'plead guilty or to defend himself, he is 
ab liberty to do so. But when the stage is 


reached of asking the" accused whether he wishes 


to plead guilty orto defend, the accused must. be 
allowed an opportunity of cross-examining any wite 
nesses whom he desires to crdss-examine. i 
A Magistrate cannot insist on the prosecution wit- 
nesses being cross-examined by the accused im- 
mediately, whether they wish to dofso or not A TIRIOK 
v TÊMPEROR, L. R. 8 A. 122 Cr.;8 A.I. Or. R. 183, 98 
Cr. L. J. 792; A. I. R. 1927 AN. 660; 25 A. L. J. 749 
FE 232 
——— 88, 133, 136, 137~Conditional crder— 
Respondent -failing to adduce evidence— Orter 
absolute’ without taking complainant's evidence, 
' legality of. 
A conditional order under s..133 of the Criminal 


Procedure Code cannot be made absolute without. 


the complaining party being required to adduce 
evidence in support of their claim, even though, the 
opposite party after showing cause fail to appear 
to give evidence in support of their denial of the 
right claimed, C AKHOY SARDAR v. LALCHAND SARDAR, 
31 O, W. N. 963; 28 Cr. L. J. 859 635 


— S. 145—Dispute—Breach of -peace—M agis- 
trate, whether bound to take evidence, | : ] 
Section 145 of the Code of Criminal Procedure does 

not require that the Magistrate must take evidence 

in order to satisfy himself thet the dispute is or is 
not likely to cause a breach of the peace. He ig 
required merely to state that he is satisfied and to 
record the grounds of his being so satisfied, .O Ram 
Prasan v. Ram ADHAR, 4 O. W. N. 834; 28 Or. L. J. 
847; A. I. R. 1927 Oudh 359 463 


$.145— One party taking forcible possession 

— Proceedings initiated by other party—Preliminary 

order passed more than two months from date of 

forcible dispossession, effect of—Revision—Inter 
. ference. . . 

A party taking possession by force need not be 
retained in possession under s. 145, Oriminal Procedure 
Code, if owing to delay, after the , dispossessed party 
has asked the Court'to take action, on the part of the 
Court taking action. over two months have elapsed 
before the Court finally makes up its mind to lesus 
a preliminary order.. M CHINCHILADA KRISHNAM 
Rasu v. OutNTALASWAMI NAIDU, 28 Or.L. J. 182; A. I. 
R. 1927 Mad. 816 110 


S. 14 5—Party in possessio of properiy— 
Danger of breach'of peace—Power of Magistrate 
to maintain possession. OM 
Where e Magjstrate in prcceedings under &. 145 

of the Criminal Procedure Code finds on theevidence 


that one party is already in pesstssion and that i$. 


no order is passed continuing him ine posseesion 


there is likely to be a breach of the peacb,. be ig ` 


justified in passing an order*maintaining the posses- 
Sion of such. party wfthout regard to the merits,of 
the claim of the other party to slfare in the property. 
O JALAL v. CHHANGALAH, T Luck. Cas. 206 AGR. 
1927 Oudh 316; 28 Cr. L. J. 877 ' 717 


$.145— Penal Code (Act XLV of 1860), 
s. $79—Charge for theft of crops— Previous order 
declaring complainamf in possession, effect. of 
Accused, whether can prove acthal .possesston— 
Question of title, relevancy of. 


< 


N 


038, l "tu 


` Oriminal Procedure.Códesseontd, - - 


':Per Cuming, g. (Graham, J. dubitante).— - 

An order under s. 145 of the Oriminal Procedure 
Oode is only a piece -of evidence to be taken into 
consideration when the question of possession arises 


hetween the parties on & subsequent occasion and. 


though it would goto show that the party in whose 
favour it was passed, was in possession on the date 


. of the order, it is open to the other party to'prove . 


that, in spite of the order, he was actually in 
possession or regained possession. after the order, 

- In. a charge of theft of crops the question of title 
to the'land is irrelevant. C RAKHAL DoLur v. MAKHAM 
Lau Quos, 310. W. N. 964; 28 Or. L, J. 827; A. T.R. 
1927 Cal. 701 ‘ 443 


— ~~ SS. 146, 439—Receiver—A ppoiniment of ' 


` party when justified—Settlement with parties, 


^ INDIAN CASES. 


‘desirability of—Order under s; 146—Revision— . 


, Interference: 

As a matter of principle a person ought not to be 
appointed a Receiver who has shown a partiality for 
one of the parties, anda party to the action should 
not be appointed unless by consent or unless ‘there 


are special circumstances justifying his appointment’ 


in preference to others. The rule is nota technical 
one but is founded on the desire of the Courts to see 


“that the parties are placed on'a footing of absolute 
equality and exceptions should not-be allowed to be. 


engfafted on a general principle of this nature. 

. Although the High Court in the exercise ofits 
revisional jurisdiction should not lightly interferé 
with orders that may be passed by the District 
Magistrate for the management of the property 
attached under 8,146, Criminal Procedure Code, the 
question is not one of want of jurisdiction but of the 
proper exercise of discretion by the High Court, and 
when^the order of the District’ Magistrate offends 
against an elementary rule founded on the desire of 
the Courts to place the parties to a proceeding on a: 
footing of absolute equality, the High Court can set 
aside that order in revision. Pat Lacami Kum v. 
GAJADHAR PROSHAD, 28 Or, L. J. 776; A. I. R. 1997 
Pat, 393 . ev 104 


—— —— 8. 162 Proviso—Statements made in Police 

- inquiry by witnesses summoned by. Court, admis- 
sibility of—Proviso, whether appliesto person not 

. called by prosecution. 

- The proviso to s. 162, Criminal Procedure Oode, 

applies only to statements made by persons who are 


‘called as witnesses far the prosecution. It does not, 


tharefore, apply to statements made by a person 
summoned by,the Court at the instance of the 
defence. L GuzprTTA SHaHv. HMPEROR, 28 Or. L. J. 
838; A. I. R. 1927 Lah. 713 : 444 
8. 162—Statements made to Investigating 
Officer, admissibility of, for cross-ecamination. 

Statements mage by witnesses to ' an Investigat- 





* "ag Officer and attested by him can be used for the 


purpose of contradicting the evidence of the wit- 
nesses under s. 162, (jriminal Procedure , Code. C 
JADUNANDAN BRAHMAN v. EMPEROR, 4 O. W. N. 699; 28 
Or. LJ. 802; A. I. R, 1927 Oudh 321 242 


ss. 162, 172—Memorandum of 
“recorded under s. 172, whether privileged. 
Section 172 of the Criminal Procedure Code does 


-act deal with the recording of any statement by 


witnesses; what is intended to be recorded under th 


~ "Baction is only what the Pelice Officer did. : 


Whether a statement is recorded under s. 1620r 


statement ' 


‘ 


.- (1987. 


Criminal Procedure Code—contd. . = 


; 8/172, an-accused person is entitled to a copy of it 


for crosagexamination. à E 
.Even'if the statement is recorded in the form of a 


memorandum of what the witness had said to the. 


Police Officer, itis available for the purpose of con- 
tradicting the witness. It is not necessary in order 
that an accused person may be allowed under s, 162 


to contradict the witness that the statement must ` 


contain the very words used by, the witness. C 
MAFIZADDI v. EMPEROR, 450. L. J, 561; 31 C. W. N. 910; 
A, I. R. 1927 Cal. 644; 28 Or. L. J. 805 


appended—Presumption as to' compliance with 
formalities—Questions necessary before recording 
confession. 


Where the certificate required by s, 164 (3), Orimi- 


nal Procedure Code has been duly appended to the 
record of a confession there isa presumption that 
the precautions described in the section have bean? 
duly taken. Thelaw doesnot anywhere state thate 
a Magistrate who is about to record a confession must: 
put a particular set of questions in order to satisfy 
himself in accordance with the directions in- s. 164,- 
Criminal Procedure.Code. L MAJHI v. Emperor, 28 
Or. L. J. 807; A. I. R. 1927 Lah, 682 247 


——— 88, 190, 200, 537-— Penal Code (Act XLV’. 


of 1860), s. 604—Cognizance by Magistrate of non- 
cognizable case on .report im writing of Police 
Officer, legality of—Omission to specify objectionable 
words in charge under s. 504, Penal Code—Mere 
- érregularity—Insulting Police Oficer—Offence. 


"There is nothing illegal or irregular in a Magis- 
trate taking cognizance of a non-cognizable offence 
on areport in writing made by a Police Officer 
without examining such officer on oath. 

In a case under s. 504, Indian Penal Code, the 
failure of the Magistrate to specifically mention the 
objectionable words inthecharge does not vitiate 


the trial where the aceused has not in any waybeen. 


prejudiced by such omission. 

Where the accused used the expression pehle munh 
se bakko, towards a Police Officer who had been 
ordered by the District authorities to serve notices 
upon the shop’ keepers of a certain bazar, and who 
attempted to serve a notice on the accused: _ ` 

Held, thatthe use ofthe expression was inten- 
tionaily insulting and likely to provoke a breach of 
the peace and the accused was consequently guilty 
of an offence under s. 504, Indian Penal Code. L 
SHANKAR Lar v. EMPEROR, 28 Cr. lu, J. 821; A. I R. 
1927 Lah. 702 zr - 437 


v 88. 195, 476—Fraudulent claim before 
Land Acquisition Deputy Collector- -Prosecution 
under s. 207, Penal Code—Complaint by Deputy. 

- Collector, whether necessary—' Court, meaning of. .* 


A Land Acquisition Deputy Collector is not a 


‘Court’ and cannot make a complaint under s. 195, 


Criminal Procedure Code, in ‘respect of an offence 
under s. 207 of the Penal Code committed befere kim, 
and & complaint by him is not, therefore, necessary 
for a prosecution for an offence under the said section. 

Although “the word used in s. 195, sub-e (2) is 


245- 
—— —- 5, 1564 (3)—Certificate required by section . 


“includes”, the Courts which can make a complaint: 


under that secticn are restricted to the Courts which 
are detailed «in s. 476, Criminal Procedure Code. 


C GALSTAUN v. BANKU BEHARY DHAR, 31 (0N W, N.. 825; "s 


A, I R. 1927 031.621; 280r. L, J. 800 .* ^. 249 


^ 


“Wol, 104) 
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——— 8,200. See Or, P. .O:, 1898, ss. 190,200, 537 
; . : 0437 
ss. 202, 203, 204, 436—Dismissal of 
complaint—Further enquiry, when to be ordered— 

- Scope of further enquiry—Power of Appellate Court 
to commit, ^ E gd uk 


Section 436 of the Oriminal Procedure Code, which 
‘empowers the High Court, the Sessions Judge, or 
the District Magistrate to direct further enquiry into 
a complaint ‘dismissed under s. 203 or s. 204 does not 
Jay: down any rule that further enquiry should only 
be directed when it isfound that the judgment is 
perverse or foolish, though, as a rule of prudence, 
the superior Court should not lightly discard the 
estimate of evidence- appraised by the Court which 
heardit and should not set aside the dismissal of a 
complaint simply because a different view of the evi- 
-dence might be taken. 

Am order for further enquiry directed to a Sub- 
ordinate Court means that the case should be taken 
xpagain and thatthe question of dismissing the 
complaint or charging ‘the accused, should be again 
considered and an’ appropriate order made as a 
result,of such fresh consideration. 

“ The effect of an order dismissing a complaint 
under s. 203 is to restore the case to the stage 
“under: s, 202, and the further enquiry directed 
should be taken up from that point. Pat RADHA 
‘Prasan Buacat v. EMPEROR, 28 Cr. L. J. 857; A. I. R. 
' 1928.Pat. 12 ` 633 


— 8S, 224, 231—Unlawful assembly—Charge 
—Statement of common object, sufficiency of— 
‘Assault’, meaning of—Alteration of charge—Duty 
of -Gourt to recall witnesses. a? 


. An accused charged with being a member ofan, 
unlawful assembly with the common object of com- 
‘mitting ‘assault’ can be convicted for being member 
of an unlawful assembly with the common object of 
‘voluntarily causing hurt’ 
charge. ' 4 1 

The word ‘assault’ is used: in such a case. in the,’ 
sense of violence to person, whether it be a8sault, hurt 
or grievous hurt. ` GN : J H 
- -But,if a charge is once altered, the Court is, bound: 
to recall any witnesses which the prosecution or the 
«accused may desire to examine. QA 

The provisions ofs. 231 ofthe Criminal Procedure 
Code are peremptory: and the Court ‘cannot, when a 
.charge has been altered, refuse to recall witnesses if 
‘so desired' by the parties on the ‘ground. that the 
party applying for examination could not show on 
-what points further cross-examination was necessary. 
"Pat Oummaxka DHANUK v. EMPEROR, 28 Or. L. J. 769: 
vA. I. R. 1927 Pat. 398; 6 Pat. 832; 8 P. L. T. 825 97^ 


— $251, See PENAL Cope, 1860, s. 153A 225 
"—— s. 258. See Os. P. O., 1898, ss. 110, 112, 117, 
3568 - 7 8 232 


——— 88. 256, 257, 537—Accused's right to 
cross-ex@mine prosecution witnesses Witness going 
abroad :after framing of charge— Evidence; admis- 

. sibility’ of--Evidence Act (I ‘of 1872), s. 88— 
Omission. to record reasons—Mere irregularity. 
After a charge has been framed, unless the accused 

pleads guilty,’ the Magistrate is bound. to ask the 

; accused. whether he wishes to cross-examine any, and 

. if -s0; whioh «f the witnesses for the prosecution 

-/whoge: evidence has been: taken; and the Magigtrateis 
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without altering the ’ 


Criminal Procedure Code-centd; ...-. 


‘bound to‘procure the attendance of thos& - witnesses. 

But where a witness who has been examined and 
cross-examined before the framing of the charge 
ges abroad a Magistrate can admit his evidence 
under s. 33 of the Evidénce Act, if-he considers that 
the evidence of the witness cannot be obtained with- 
out an unreasonable amount of delay or expense. 


The omission of a Magistrate to record at the pro- ` 


-per stage the reasons for admitting such evidence, is 
a mere irregularity curable under s 537 of the Code 
of-Oriminal Procedure. 29 : 
Every.failure to comply with the mandatory pro- 
visions of the Oriminal Procedure Code does not 
amount-to an illegality vitiating the trial. R NGA 
Ba On v: Emperor, 6 Bur. L..J. 114; A.I. R. 1927 
Rang, 248; 28 Or. L. J.861 ` - 637. 


———— 8. 259—Case sent wp by Police—-Offence 
non-compoundable— Officer in charge of prosecution, 
absent—Procedure—Dismissal for non-appearance, 
legality of. : ne 

: Acaso which has been sent up for trial by the 

“Police and which involves offences which are not 
compoundable cannot be dismissed by a Magistrate: 
under s. 259 of the Criminal Procedure Code, for 
non-appearance of the officerin charge of the. pro- 


. secution. C ExPsRoR v. Munnu SINGH, 1 Luck. Cas. 


337; 28 Or. L, J. 816; A. L R.1997 Oudh 352 256 


————- 88, 276, 278,297—Jury trial—-Appear- 
ance of only requisite number of Jurors— 
. Constitution of Jury without selection by lot— Jury, 
whether properly constituted—Objection to Jwror— 
‘Presumed partiality'—Charge to Jury—Impartial 
- summing up, necessity of—Omission of prosecution 
to call material witness—Duty of Judge in summing 
- -up—Contradictory statements 
effect of. ei 
Where, out of the Jurors summoned, only the 
requisite number appear and they constitute the 
„Jury, the Jury is not properly constituted inasmuch 
88 jurors must beselected by lot under the prov- 
‘sion of s. 276 of the Code of Criminal Procedtre. 
A Court is bound to allow an objeotion taken by art 
accused to a Juror where there are reasonable grounds 
for presuming partiality in that Juror. 


M 


A charge to the Jury which takes the form of à 


M 


.*eonsidered argument tending in favour of the pro- 


secution rather than an impartial summing up of the 
evidence tothe Jury is entirely illegal. . 
' Per Ross, J.— Where the prosecution fails to calla 
material witness, this fact should be pointed out to 
the Jury and they should be left to draw their own 
conclusions from it, ‘ C 
Previous statements made by witnesses to the 
"Police are not evidence in themselves and -where they 


‘contradict with th§ evidence given by them: at the E 


.trial the question forthe Jury is note whether the 
statements, made in Court or thos® made,to the 
Police are true, but whether the inconsistency in 
the statements does not make the evidence in Court 
unreliable. Pat TAsALI NIAN v. Ewrznon, 28 Cr. D. 
- J. 843; A. I. R. 1928 Pat. 31 459 


—————— ss. 276, 279, 326, 537—Jury -rial—. 
Appearance of only requisite number of Jurors— 
Procedure—Selection of Jurors by loi— Constitution 
of Jury, legality of—Irregularity of constitution, 


of Jury, whether curable—'Choice by lot’, necessity 
e e 


'of—S. 276, construction ôf. a y 
Where only five Jurors were present in Court 


- 89 - ¢ 


of witnesses to Police, .«.1 


H 


) 


et 
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though ten® were summoned and the Court chose 
those five persons by, drawing the lot from the names 
of the Jurors summoned including those Jurors who 
were absent, and these five Jurors constituted the 
Jury without any objection by the accused : 
- Held, Per Ross and Allanson, JJ.(Wort, J., dis- 
. Wenting).—(1) that there was no irregularity in the 
constitution of the Jury; : . 
(2) that even if there was an irregularity, it was 
cured bv s. 537. of the Code of Criminal Procedure. 
Per Wort, J.*—The constitution of the Jury was 
illegal, and inasmuch.as the constitution ofa Jury 
goes to the root of the jurisdiction, the defect was 
d not curable under 8.537 ofthe Criminal Procedure 
Code. : ' 
e The first part of 8.276 ofthe Criminal Procedure 
Oode which provides thatthe Jury shall be chosen 
by lotis mandátory and governs the second portion, 
and ‘the second portion of the section cannot be con- 
strued so as to whittle down the plain meaning of the 
first part. 
' Where five persons are required to constitute a 
Jury and the choice is made from five persons only, 
there cannot be, under any circumstances, a choice by 
lot. Pat Axpar Arr v. EMPzRon, 28 Or, L. J. 881; 8 
P.L. T. 800; A. I. R. 1928, Pat. 1 |, 897 


————— SS. 279, 326—Jury trial—Choosing of Jury 

—Guiding ^ principles—Deficiency of ' persons 
- summoned to act as Jurors—Procedure—Proviso (2) 

to s. 279,.construction of—‘Required', ‘chosen’, 

manings of— Provisions as to selection of Jurors to 
. -be strictly complied with. 

. The word ‘required’ in proviso (2) to s. 276 of the. 
Oriminal Procedure Code does not mean required. to 
constitute the quorum fora Jury or to make up. the 
midimum number of Jurors’ which will render a 

' choice of Jurors by lot possible, but refers to the 
words immediately -preceding, namely, ‘in case of 
a deficiency of persons summoned’, and means re- 
quired to make up the minimum number of Jurors 

. Summoned to attend under s. 326 of the Code. 

The eword ‘chosen’ in the said proviso means 
‘chosen . by. lot’, and a deficiency of persons sum- 
muned to attend as Jurors cannot be supplemented 
otherwise than by lottery from those persons present 
ia Court. : is 
. The guiding principle underlying the sections of th 
Criminal Procedure Code relating to the. constitution 
of a Jury is to secure an impartial trial by rendering 
impossible any igtentional selection of Jurors to try 
a particular case, and an accused person has a right 
toclaim to.be tried by a Jury chosen with strict 
regard to all the safeguards provided in the Code 
to secure perfect impartiality. C RosowALI v. EMPEROR, 
46 C. L. J. 160; 310. W. N. 1102; 28 Or. L. J. 889: A. 

` Y. R. 1927 Cal. 787 , . 905 
s. 297. See Cn. P. C., 1558, cs. 276, 278 
e 5 n 





: 459 
——* s. 326. l 

See Cr. P. O., 1898, ss. 276, 279 897 

See Cn. P. C., 1898, ss. 279, 326 ` 905 


S. 344 «-Same issue in civil and criminal 

progedings—Stay of criminal proceedings— Princi- 

. .ples—Refusal by Court to act under s. 344—Revision 

(——Interference., 

Where the same issue is agitated both in a civil 

action and a criminal proceeding. there is on in- 

e variable rule that the Ciwil shall take precedence:of 

‘the Oriminal Court, Each case must be considered 
APO 


4 


-851 


Criminal Procedure Code-—ocontd. "ou? 


on its own merits and the only general rule that 
may ebe adumbrated is that every Court ghould be 
left às far as possible to dispose of the cases on 
its file with the utmost expedition. 

The High Court will not ordinarily interfere, 
the Court refusing to act under s. 344, Criminal 
Procedure Code has exercised a judicial discretion. 

Obiter.—In those cases arisingout of a disputed 
title on which it is difficult to draw the line bes 
tween bona fide claim and criminal trespass, if the 
title is already the subject-matter of a civil suit 
before the institution of criminal proceedings, it 
may be advisable for the criminal to abide the civil 
trial. M OHITRALA RAMIAH v. NATUKULA Ranan, 26 L 
W. 113; 39 M. L. T. 14; 53 M. L. J. 265; (1927) M. W, 
N. 672; 28 Cr. L. J. 812; A. I. R. 1927 Mad. 778; 50 M. 
839 ` , 252 


—— 88. 344, 476—False complaint to Police 
and Magistrate—Dismissal by Police, whether 
suficient to initiate proceedings for preferring 
false charge—Sanction of Magistrate, whether 
necessary—Complaint to Magistrate—Presumption 
of sworn statement—Power of Magistrate to stay 
proceedings before himself, B 


A person who has preferred a false charge to the 
Police and has also taken the same facts by way of 
complaint to a Magistrate, cannot be prosecuted 
under s. 211, Penal Code, for preferring the 
false charge, without a complaint ofthe Magistrate 
as required by s.476, Criminal Procedure 





Code. 

. Proceedings initiated for such prosecution without 
the sanction ofthe trying Magistrate and before tha 
case before him has legally terminated are, therefore, 
without jurisdiction. p 

A complaint before a Magistrate must be pre- 
sumed to have been made on sworn statement. 
. ABub-Divisional Magistrate has no power to stay 
proceedings in his own Court, although he may, 
under s. 344, Criminal Procedure Code, adjourn a case 
from time to time. aM Munuaau v. Gurna Rat NAIDU, 

(1927) M. W.- N: 694: 39 M. L. T. 103: 28 L. W. 405; 
.53 M. L. J. 455; 28 Or. L. J. 849; A. IR. 1927 Mad. 

; 625 


“= 

ss. 353, 537—Connected trials—Admisaion 

of evidence in one case as evidence in another— 
' Illegality—Consent of accused, effect of. 

The accused, when they were asked whether they 
had any defence witnesses to call stated that they 
would not callany witnesses-but wished that the 
evidence adduced. by them in another trial may be 
used as their evidence. The Sessions Judge adopted 
this procedure and convicted the accused 7 

Held, that the procedure adopted was illegal inas- 
much as the defence evidence had not been recorded 
in the presence of the accused as required by s. ,353 
of the Oriminal Procedure Code, and that the act 


that accused ‘consented to the précedure did not . 


render the procedure legal.eL THAKAR SINGH v. 
Emperor, 28 Or. L. J. 771 : > es 99 


— — — S. 36 O— Evidence Act (I of 1898), 8. 145— 
` Deposition not read over in accused's , presence— 
Re-trial—Statements made in previous trial, whether 
can b? used in subsequent trial.: ‘* » fete 
Where a trial is set aside and a re-trial ordered: on 
the ground that the depositions of the witnesses, bad 
not beemread over toilem inthe pre&ence of the 
accused in accordance with the provigions of s. 360 of 


the-Code of Criminal Procedure, statements mado by 


` L J.893; A. I. R. 1928 Pat. 50 


N < 
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‘the witnesses in the previous trial can be referred to , 


for the purpose of contradicting the statements made 
by them Sin the subsequent trial. PatFa2rLug RAHMAN 
v. EMPEROR, 6 Pat. 478; 28 Or. L. J. 772; A.T. R. 1927 
Pat. 315; 8 P. L. T. 773 100 


s. 367 (5)—Murder—Infliction of lesser 
sentence—dHeasons. ý 
The fact that the accused murdered his victim 

merely to escape from custody is nota sufficient reason 
for not imposing capital sentence. O Munnonv. 
EwpzRoR, 4 O. W. N. 754; A. I. R. 1927 Oudh 352; 28 
Or. L. J. 861 636 


— — — $5,407, 408—Trial by Second Class, 


Magistrate—Magistrate invested with first class 
powers before conclusion of 
Appeal, ‘whether lies to Sessions Judge or District 
Magistrate. ; 

An appeal from an order of conviction passed by a 

Magistrate, who comménced the trial as a Second 

Olas$ Magistrate, but who was invested with first 


class powers before the conclusion of the trial, lies 


to the Session Judge and not to the District Magis- 


trate. L BABU RAM Vv. Emperor, 8 Lah. 203; A.1.R. 
1927 Lah. 398; 28 P. L. R. 489; 28 Or. L.J.781 109 


S, 42 3—Re-trial - Serious mistake in charge 


—Failure to consider important evidence—Order for .- 


ve-trial from framing of charge, propriety of— 
Accused, whether éntitied to acquittal: 
Where a Sessions Judge, finding that the accused 
had been prejudiced by adefect inthe framing of 


the charge,and by the omission of the.trial Court to 


„consider an important piece of documentary evi- 


dence adduced by the accused, remanded a case 
under s.423 of the Code of Criminal Procedure for 


ré-trial from the stage at which it became irregular,’ 


namely, the framing of the charge, and the accused 
contended that they ought to heve been acquitted 
under the circumstances : 

Held, that the order for re-trial was a fair one 
inasmuch as the proceedings hado be taken up only 
from after the drawing up ofthe charge, and thus no 
opportunity was given to the prosecution to improve 
their case. Pat SuzoPARsAN SINGH v. JIMPEROR, 28 Cr. 
909, 


s. 423 (1) (b)—Enhancement of sentence— 
Conviction for causing hurt with dangerous weapon 
—-Alteration in appeal to simple hurt—Sentence 
maintained, whéther amounts'to enhancement. d 
It is not open to an “Appellate Court, when setting 

aside the conviction of one of two or more offences, 
to confirm'the sentence imposed by the trial Court, 
the reasdn being that when a single sentence is 
awarded for two offences, part of it must be deemed 
to have been incurred for the one offence and part 


foz the other, so that to maintain the whole sentence - 


fot only ope of the offences amounts, to such an en- 
hancement as if prohibited by s. 423 (1) (b), Criminal 
Procedure Code, . 2^ 

In spplying that portion of s. 423 (1)-(b), Criminal 
Procedure Code, which allows an Appellate Court to 
alter the finding maintaining the séntence but not 
so as to enhance: the same, the test of enhancement 


musf be found riot among the technicalities of penal. 
definition, but by answering the broad question ' 


whether the Appellate Court has inflicted punish- 
mént more severe than that originally awarded. 

< But when sn Appellate Court, adopting the view 
jaken by the Nriginal Court as to the act committed 


GENERAL INDEX, 
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trial—Conviction—- ` 


28 Or. L. J. 802; A. I. R. 1927 Oudh 321 


"Mi 


by the accused and only differing from it in its appli- 
cation of the law, alters a finding from a raver toa 
less:grave offence, and maintdins the same sentence 
as that of the trial Court, neither the letternor the 
spirit of s. 428, Criminal Procedure Code, is violated 


“so as to constitute it an enhancement of punishment. 


Where & conviction for 2 months' rigorous imprison- 


"mentof an accused person for voluntarily causing 


hurt with a dangerous weapon under s. 324, Indian 
Penal Code was altered, in appealinto one for simple 
hurt under s. 323 but the sentence was maintained: ` 

. Held, that the omission to reduce fhe sentence did 
not amount toan enhancement of sentence. M In re 
Ranea SWANI KANDA Pirar, 39 M. L. T. 20728 Or. L. . 
J. 824; A. I. R. 1927 Mad. 789; 53 M. L. J. 694 440 


S, 4385— Proceedings instituted — befores 
Magistrate— Some witnesses | examined —Discontinu- 
ance of proceedings—Power's of High Court. 

«A High Courtis not competent under s. 435, Crimi- 
nal Procedure Code, to order the discontinuance of 
proceedings instituted in a Magistrate's Court where 
no finding; sentence or order has been passed by the 
Magistrate and his proceedings are not irregular, on 
the mere ground that the offence with which the 
accused is charged is not a criminal offence. O SuzEo 
Saran v. JITENDRA Natu Daw, 1 Luck. Cas. 271; 28 Or. | 
L. J. 814 ` . . 254 


~ 98, 435, 438—Reference by Sessions Judge 

—Reference on subsequent facts after previcus 

refusal to refer, legality of. , 

The fact that a Sessions Judge has once refused to 
make a reference to the High Court of doéa not take 
away his jurisdiction to make a reference on^sub- 
sequent facts which come to his knowledge. B Em- 
PEROR V. SITARAM NARAYAN GHOGLE, 29 Bom. L. R. 4£0; 
A. I. R. 1927 Bom. 360; 28 Cr. L. J. 896 : 912 

- S. 436. See Cr. P. O., 1898, ss. 202, 203, 204. 
, . 633 

s. 436—F'urther enquiry after discharge 

when to be ordered. 

The rule of law is firmly established -that 
generally speaking further enquiry after discltarge is 
improper ualess the order of discharge is manifestly 
perverse or foolish or is based upon à record of evi- 
dence which is obviously incomplete. 

Where the prosecution produced seven witnesses 
and closed their case and the Magistrate having con- 











. sidered. the evidence discharged the accused. 


: Held, that a further enquiry could not be ordered on 
the mere ground that the prosecution did not choose to 
produce & particular piece of evidence. L ATMA SINGH 
à. EMPEROR, 28 Cr. L. J. 860; 28 P. L. R. 893; A. I. R. 


1928 Lan. 42 636 
————- 5, 439. 

See On. P.O., 1898; ss. 146, 439 104. 
` See Or. P. C., 1898, s. 344 252 


S, 439 —Criminul reviston—sEhhancement of 
sentence—Right of private person to apply for 
enhancement: i ; 
lt is the part of the Crown, not of individuals to 

ask Courts to enhance semences passed upon crimi- 
nal offenders. .No revision by a pfivate party for an 
enhancement of the sentence is,thereforé, enterteinable, 
O JapUNANDAN BRAHMAN v. EMPEROR, 4 O. W. N. 699; 
242 
S: 439—Order of  acquittal— Revision— 
.Tüterjeremee, — ^ 

; Aljbough a High Cow has jurisdiction under e 


i 


"Criminal Procedure Code—contd. - 


B. 439, Criminal- Procedure Code; to entertain: an 
application?in revision of an order of acquittal when 
the.Orown has preferred no appeal, yet, the Court 
would not move in such a case unless there has been 
a glaring defect in the procedure or in the view of 
the evidence taken by the trial Court or there has 
“been a flagrant miscarriage of justice. O Kamixua 
PERSHAD v. EMPEROR, 4 O. W. N. 729; 28 Cr. L. J. 188; 
A. I. R. 1927 Oudh 345 228 


S. 439 —Revision—Fiding of fact—Inter- 

- ference. è 7 
. Although. a High Court should not interfere in 
. criminal revision with findings of fact merely 





because after examining the evidence, the Court might : 


„be inclined to'take a different view” of that evidence 
athan that taken by the Courts below, yet it can do 
go when the interests of justice require interference. 
Pat THAKUR Das v. EMPEROR, 28 Or. L.- J. 834; A. I. 
R. 1928 Pat. 13 : 450 


——— — S. 43 9—Revision—Practice: of Lahore High 
* Court— District Magistrate acting as Court of Appeal 

—Sessions Judge, whether should be moved first— 
< Application to High Court—Interference, 


~ , The usual practice ofthe Lahore High Court is to 


': Oriminal Procedure Code; 


y^ 


JR 1927 Mad. 797; 28 Or. L. J. 879; 50 M. 916 


decline to consider an application under s. 439, 
unless and until the peti- 
tioner satisfies the Court that the Sessions Judgeor 
the: District Magistrato-.has been moved inthe matter 
unsuccessfully. But where the, District Magistrate 
has acted as a Court, of Appeal, the High Oourt may 
entertain Such an application though itis desirable 


to move the Sessions Judge in the first instance, even’ 


in such cases. L MUHAMMAD ISHAQ v. Exreror, 28 Cr, 
' L, J. 815; A. I. R. 1927 Lah. 689 '" 255 


——~ $8. 439, 517, 520—Application to Court 
“of Appeal under s. 520, mature of —Limitation — 
" „Refusal to entertain .application as being time-barred 
^. Revision, ) 

: Where the title to seized property is doubtful, it 
Bhoüld be returned to the person from whom .it was 
seized, unless there are special circumstances which 
would fender such a course unjustifiable. ME 
‘> An application made under s. 520 of the Oriminal 
Procedure Code to a ‘Court of Appeal’, is not in the 
nature of an appeal and is not, therefore, governed 
by the period of limitation prescribed for appeals. 
- Where an Appellate Magistrate erroneously refuses 
to entertain.a petition on the ground that it is iime- 
barred, the High Court can interfere in revision 
under s. 439, Crimsnal Procedure Code. M SRINIVASA- 
MOORTHI v. NARASIMHALU NAIDU, 20 L. W. 168; 39 M. 
L. T. 18; 53-M. L. J. 309: (1927) M. W. N. 692; A. I. 
719 


——--— $8. 439 (2), 562 (1A)— Reference. by 
District Magistrate—Order against accused without 
giving him notice—Power tore*hear, Ei 

- Where the High Court has made an order to the 
rejudiee of an aecused without issuing notice to 

bu and giving him an opportunity of being heard 

if has ample power under the present Code of Crimi- 
nal.Procedure to vacate “its order and re-hear the 
matter in the preSence of both sides. C RAMESH PADA 





MANDAP. v. KADAMBINI Dasr, 31 O, W. N, 960: 28 Gr. L. . 


‘J, 831; A. L R. 1927 Oal. 702; 8 A. I. Cr. R. 438 


d : 447 
— §, 476. E ` 

' See On. P. O., 1898, sa. 195, 478 . 249 
> fe Cn, PeO,, 1808, es, 844; 476 625 


m 
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—— — 8. 476-— Finding of alternative dffences— 
Complaint, legality of —Duty of Judge to record 
dMinite finding before making complaint 
Before making a complaint under s. 476 of the 

Criminal Procedure Code, the Oourt should come toa . 

definite finding that an offence or offences have been 

committed by the person against whom, the complaint 
is made, andit isnot sufficient to record a finding of 
two alternative offences which are mutually inconsist- 
ent. A PITAMBAR v. PMPEROR, L. R. 8 A. 102 Or; BA. 
I. Cr. R. 59; A. I. R. 1927 All. 567; 28 Cr. L. J. a 
s 904 


~ 5, 476— Trial by Jury— Juror talking with 
. person connected with ^ accused—Misconduct— 
. Enquiry by Judge, legality of—Nature of such 

enquiry— False statement during enquiry— Complaint 

under s. 426—Absence of formal statement: that 
. complaint was necessary, effect ,of—Preliminary 

enquiry before complaint, nature of. Fr ts 

Whenever the conduct of the Jury is taken excep- 
tion to during the progress of the trial in the Sessions 
Court, the Presiding Judge has undoubted jurisdic- 
tion to enquire into the same.  . uc 

Such an enquiry is, in the nature of things, a 
judicial enquiry and in the course of such enquiry 
the Judge is entitled to call upon persons to appear 
before him, to administer oath to such persons. and 
to require: them to give evidence, and proceedings 
under s. 476, Criminal Procedure, Code, can be 
drawn up in respect of false statements made in the 
courae of such enquiry. : ] 

The Jury are not entitled, leaving aside cases 
referred to in ss. 293 and 300 of the Criminal Pro. 
cedure Code, to talk to persons connected with the 


- accused during the progress of the trial of a case. 


. , Where an order made by a Judge, by itself and in 
view of the proceedings started under s. 476, Criminal 
Procedure Qode, carries the implication that. the 
Judge must have felt that the ends of justice requir- 
ed that an enquiry before a Magistrate should take 
place, the fact that the Judge has not expressly 
recorded that itis expedient in the ends of justice 
that a complaint should be made is quite immaterial. 

It is not necessary, having regard tothe terms of 
s. 476, Criminal Procedure Code, that any prelimi- 


‘nary enquiry that may be deemed necéssary should 


be of an exhaustive nature. G' BHUBAN CHANDRA 
PRODHAN v. EMPEROR, 31 O. W.N. 828: A. L'R. 1997 
Cal. 628; 28 Cr. L. J. 783:8 A. I. Or. R. 319 111 


ss. 476, 476B—Appeal from order making 
“complaint, whether civil or criminal appeal— 
Limitation —Limitation Act (IX of 1908), Sch. I. ; 
Arts. 155, 156— Court making complaint, daties of— 
- ‘Complaint’, what amounts to—Application ' to 
succeeding Judge—-Noticeto opposite parties—Stay 
of order where appeal is pending. : "n 
An appeal under s 476B of the Criminal Procedure 
Codeto the High Court from an order making or 
purporting to make a complainteunder s. 476 of tha 
Code, is an appeal under the Criminal Procedure Code 
and nota civil appeal, and is, cohsequently. governed 
by Art.155 ofSch. I ofthe Limitation Ac* and not 
by Art. 156. es a LA IA 
A Courg taking action under s. 476 of- thé Criminal 
Procedure Code should record a finding that in the 
circumstances of the case before it an.enquiry into 
the offences mentioned should be made and tha 
Judge shóuld make a complaint in those terms-in 
writing signed by him, sa ea 


wine 


f 


(n Vol. 104) 
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Where a Judge merely endorsed on an application 
bya party for making a complaint as follows: “Write 
to the Additional District Magistrate a@out the 
matter and ask him to proceed unders 476, Criminal 
‘Procedure Code": ` ar 


Held, that the ordér was ‘not one passed under 6. . 


476 of the Code nor a complaint within the meaning. 
ofthe Code. : : 

Where an application is made under s. 476, Crimi- 
nal Procedure Code, before a -Judge who has not 
heard the case it'would be a good exercise of dis- 
cretion to issue notices upon the opposite parties 
and pass orders after hearing them. * | 

Where an appeal is preferred from an order in 
connection with which an application is made under 
3.476 of the Oriminal Procedure Code, the proper 
course for the Judge to whom the application is made 


is to wait for the result of the appeal. G RAJANI KANTA . 


Karan v. Brstoomonz Dasst, 46 O. L. J. 40; 28 Or. L. 


“J. 810; A. I. R. 1927 Cal. 718; 8 A. I. Cr. R. 433 456- 


ss. 476, 561A—Offence committed in course 





of suit—Complaint by Civil Court—Appeal, from , 


decree—Matter for inquiry in criminal trial and 
appeal same—Stay of criminal trial pending decision 

of appeal. : ; 
Tnterests.of justice . require that a’ Criminal Court 
trying a case against a person in respect of an "offence 
committed by him in a civil case, on a complaint 
- made under s 476 of the Criminal Procedure Code, 
should stay pronouncing its judgment, where an 
appeal has been preferred from the civil case and the 
- gubject-matter of inquiry in the criminal trialis also 
in issue in the appeal. L Karu MAL v. EHPEROR, 28 
“Or. L. J. 778; A. I. R.1927 Lah. 609 — 106 





s: 491--Writ of habeas corpus —'Detention', . 


what constitutes. . : 

The applicant's nephew, who had been under his 
guardianship for a number of years, went to his 
sister’s house to attend her marriage and refused 
‘to return on .the ground that he intended to dis- 
continue his studies and to getsome work, and that 
.he was kept back to stay with his sister as she 


was often left alone when her husband went, out on 
duty. The applicant applied fora writ of habeas .' 


corpus: . . ` 

Held, that the facts did not amount to & ‘detention’ 
of the boy against his will and the case was not ons 
in which an order under s. 491 of the Criminal Pro- 
cedure Code could be made. R P. A. Patt v. C. Hunt, 


6 Bur. L. J. 111; 28 Or. L. J. 865. 705 


S, 494— Withdrawal of _ prosecution by. 
-Puplic Prosecutor—Withdrawal im appeal, after 
conviction by first Court, legality of. 
* "Section 494 of the Code of Criminal Procedure con- 
templates the case of withdrawal of a prosecution 
Q by the Public Prosecutor in cases tried by Jury before 
the return pf the verdict and in other cases before the 
judgment js ‘pronounced and it does not contem- 
‘plate ‘the case of withdrawal by the Public Prosecutor 
. after the conviction of the accused by the first Court 
“amd im the appellate stage of a ‘case.’ C ANANTA LAL 
SINHA v. JAHIRUDDIN Biswas, 46 C. L. J 121; 28 Or. L. 
J. 833: A, I. R. 1927 Cal. 816 - 


—- "s. 497—"Death or ‘transportation for 
` life; interpretation of—Discretion of Magistrates 





in nontbailable cases, how far curtailed by 8. 407-—_- 
. Absolute discretion of High Court—Erzercise of ^ 


discrétign —Duty of Magistrates in granting bail, 


. diena ib 0 


- 449 - 


i 
| 95, 
„Criminal Procedure Code—concld.. © 


The phrase “death or transportation in life" in 


- 8. 497 of the Criminal Procedure Codè must be read 


disjunctively as if it ran “punishable with death or 
punishable with transportation for life." ' 

The amended s. 497, Criminal Procedure Oode does 
not limit the powers of Magistrates in granting bail 


„in case of non-bailable offepces except in cases punish- 


able with transportation for life or with death. 

Although the High Court has an absolute discretion 
in the matter of granting bail under s. 498, Criminal 
Procedure Code, the discretion must be exercised 


‘judicially, and since the Legislature has chosen to 


entrust the initial stage of dealing with questions ' 


of bail to Magistrates and while giving Magistrates 


an unfettered discretion of granting of bail in all 
cases except two classes, ie., cases punishable with 
death and cases punishable, with transportatione for 
life, the High Court ought not to grant bailin such 
cases except for exceptional and very special reasons. 

The Magistrates are bound, when weighing the 
probability of the prisoner appearing for trial, to 


- consider the nature of the offence charged, ‘the 


character of the évidence against the prisoner and 
the punishment which, in the event of conviction, à 
likely to be inflicted on the prisoner. Again, while 


mere vague allegations that the prisoner, if released,. 


will tutor witnesses, should not be taken into account, 
the Magistrate may well refuse to enlarge on bail 
where thé prisoner is of such a character that his 
presence at large will intimidate witnesses or where 


‘there are reasonable grounds for believing that he 


“will use his liberty to suborn, evidence. RE 

v. Nea San Hrwa, 5 R. 276; A. I. R. 1927 Rang. 905; 

38 Cr. L. J. 773 A01 

——— ss. 517, 520. See On. .P. C., 1898, s. 439 : 

; 7 

s, 5229—0Offence not attended by etd 
force—Order for restoration of property, legality ‘of, 
‘An order under s.522o0f the Oriminal Procedure 

_Code “can be made onl 





when the offence in respect, 


“of which’ the accused is convicted was attended by 


criminal foree or show of force or by criminal intimida- 
tion. `L Tesa SINGH v.. EMPEROR, 28 Or. L. J. 819 435 
————+s, 526—Transfer application—Apprehension 

dn-accused's mind—Reasonable apprehension defined 

—Absence of bias in judicial officer, effect of. 

In- transfer applications what the Court has to 
consider is not whether any real bias exists in the 
mind of the Presiding Judge against the accused but 
the question is whether circumstances do not exist 
which, though they may be. susceptible of explana- 
tion, are nevertheless calculatefl to create in the minds 
of the accused a reasonable apprehension that they 
would not have a fair and impartial*trial. In deter- 


g mining. whether . the apprehension is reasonable or ,: 


not we have not to come to a conclusion on abstract ` 
principles but ye have to bear in mind the degree : 


of intelligence of the accused. L Musanpr Lan v. 


Emperor, 28 Or. L. J. 787; A. I. 8.91927 Lah. 709 e 
NUT NE PUTEM 
See On. P. C., 1898, ss. 1907200, 537 437 
“See Or. P. C , 1898,*ss. 256, 257 637 
- See Cr. P. C., 1898, ss. 276, 278 897 
See' Qn. P..O , 1898, ss. 353, 537 x 99 
See Stamp Acr, 1899, ss. 30, 65, 70 408 


s. 561A. See-On. P. O., 1898, 85. 470, s61 
—— 8, 562A, See On PD, d, 1838, a 439 (2) 
a . p 7, 2 


5 
e 


e 


; ., @reebenefi€ial to the minor, 


Em 


' evidence in one case as evidence in another, legality 
of. See Cr. P. O., 1898, ss, 353, 537 : 99 


- Jury-Qne of Jurymen not entitled to sit— 
. Legality of verdict—Re-trial, when ordered. 

Where one of the J urymen is not entitled to sit in 
the Jury, the Court is not properly constituted and 
the -verdict of the Jury is anullity. But the High 
"Court will not order a ‘re-trial even though the 
verdict of a Jury acquitting an accused is a nullity, if 
the verdict is in accordance with the facts of the case, 
C InzaN v. EuPznos, 46 O. L. J. 241; 28 Cr. L, J. 874; 
A. I. R. 1927 Cal. 890 714. 


Mandatory provision— Non-compliance, 
effect of. See Or. P. O., 1895, ss. 256, 257 | 637 
Non-compliance with express statutory .pro- 
vision, effect of. See Bounay District Pouice Aor, 














` 1890, s. 25 257 
Sentence—Heavy fine tending to cripple 
_- accused's family, impropriety of---Delay in disposal 


of cases where identification is involved. 
The infliction of a heavy fine is not proper where 
the accused is not a man’ of means and the greatest 
sufferers will be the women and children of his 
family. í 
.o Delay in the disposal of cases is Seriously pre- 
judicial to the course of justice in cases where 
identification is a material issue and should, therefore, 
be avoided. Pat Duaxu Raur v. liuPEROR, 28 Cr. L. 

, L. 865; A. I. R. 1928 Pat. 59 : 705 


—— —— Trial by Jury—Verdict : of not guilty— 

Verdict not perverse—Interference by High Court. 
|. Where there is evidence: in a case to establish 
the guilt of the accused but there are also circum- 
stances which throw some doubt on the guilt of the 
accused and the Jury returnsa verdict of not guilty, 
the High Oourt will not be justified in interfering with. 
the-verdict and converting an acquittal into a convic- 
tion as the verdict cannot be held to be perverse or 
Mnreasonable. O EMPEROR v. SHAUKAT Husain, 1 Luck. 
-Cas. 335; 28 Cr. L..J.895 i, ^ - 9fi 


Crown Grants Act (XV of 1895), s. 2.: See Reats- 
TRATION ACT, 1908, ss. 17 (1), 90 (1) I 


22 


-,Gurrency note—Theft—Innocent transferee, rights 
of —Complainant, whether entitled to return of note. 








Title to a currency note passes by mere delivery. 


and, therefore, where a siolen currency note is re- 
covered from an innocent third person, it should. be 
returned by the Orimfhal Court, after disposal of the 
“proceedings in connection with the theft ofthe. note, 
-to the person frbm whom it is recovered and not to 
-the person from whom it was stolen. M SRINIVASA 
"MoonTHI v. NARASIMHALU Narpu, 26 L. W. 168; 39 M. L. 
T. 18; 53 M. L. J. 309; (1927) M. W. N. 692; A. I. R. 
.1927 Mad. 797; 28 Or. L. J. 879; 50 M*916 , 719 


. 
' "Customary Lawt-Guardian and minor— Brothers 
- right to “act as guardian—Dealings beneficial to 
minor, binding natureeof. : 
. Under the Customary Law of the Punjab, a mother 
‘or brother of a minor has the power to bind the 
` minor by dealings with respect to his property which 


JALI A. I.R. 1927 Lah. 378 
‘Decree, setting aside of, 
dence, whether auficient 
"Court, scope of, 


123 


for fraud— Perjured evis: 
ground—Juriediction -of 


“INDIAN CASHS. 


Criminal trial—Connected: trials —Admission of" 


209 
S. S. See OUDE EsrATES Act, 1869, ss. 11, 17, : 
te 299- 


L. Nawas v. MUHAMMAD . 


det 


Decree—concla. 


' Thefact thata decree was obtained by pefjured 
evidence is no ground for setting aside the decree. : 

The t9st to be applied is whether the fraud com- 
plained of is something that was included in what 
has already been adjudged by the Court or something 
extraneous to it. 8 MauowED Yusir v. NUR JAN: 805 


- Documents, interpretation of. 


Unless the language of two documents be identi- 
cally the sams, a decision upon the construction of 
one document is not of much assistance to the Court 
in construing another. $.Haxumat SINGH KUNDANMAL 
v. NENUMAL RAJHUMAL 572 
Easement—User as owner, whether can be made 

basis of easement. à 

A user purported to be exercised as owner cannot 
be made the basis of an easement. N.TULSIRAM v. 
GANPAT 503 


Easements Act (V of 1882), s, 7— Riparian right, 
Awhether lost by non-user—Interference with right by 
construction of anicut—Supply of water kept uns, 
diminished by other methods—No infringement— 
Long recognition of right--Presumption of legal 

Ln origan—Implied grant or contract. 

Riparian right is a natural right and is not lost 
by non-user, Until some other person acquires a 
right of easement to substantially diminish the 
water available to the riparian owner the riparian 
right cannot be affected or lost. 

The plaintiff wasa riparian owner with right to 
take water for the irrigation of his lands from the 
river through a channel The Government con- 
structed an anicut at a point. higher up the river 
but at the same time made special. arrangements: for 
supplying water to the plaintiff's lands by construct- 
ing a channel and otherwise. For nearly 40 years 
thereafter, the Government had been making various 
changes in the system of irrigation, which while . 
safeguarding plaintiff's rights gave additional facili- 
ties to lands lower down those of the plaintiff. 
The Collector, however, later on issued an. order 
for regulation of water which had the effect of 
‘substantially depriving the plaintiff of his water. 
In a suit by the plaintiff for a declaration of. his 
right and injunction: i . 

Held, that the continuous supply of the necessary 
quantity of water to plaintiff's lands must be referred 
toa legalorigin such asa grantor contract and not 
‘to an act of grace on the part of the Government. M 
Rameswaram DEVASTHANAM V. SEORETARY OF STATE FOR 
INDIA, 39 M. L. T. 633 781 


S. 15—Acquisition of easement--Riglits 
enjoyed in assertion of ownership, whether can 
support claim of easement—Intention, importance of. 
In order that an easement may be acquired hy 

long enjoyment itis necessary that the right must, 
be enjoyed 'asan easement’ and acts done during e 
the statutory period which are only referable to a 
purported character of owner qannos& therefore, 
validate a subsequent claim to an easement. .. 
Whether a person was enjoying his right 'as an 
easement’ oras a right of ownership depend upon 
his intention and the animus of the. person - has, 
` therefore, to be determined in such cases. AN ABDUL 
Karun v. MOJIRAM, 23 N. L, R. 117; A. I. R. 1927 Nag! 
334 M 431 
Equitable mortgage—Property outside .oripinal: 
Jurisdietiorfc Jurisdiction of High Sourt, See . 
LETTERE PATENT (Bom.), cr. 12 NEC Ng 


^ 


‘the: Evidertce Act, 


Vol; 104] 


another, against protest—Suit for possession of site 

after'two years—Acquiescence—Relief of damages, 

whetifer proper. : 4 Ad 

The mere fact that more than two years were 
allowed to lapse after a building had been begun, 
before the institution ofa suit'for the possession of 
the site-on which it has been erected, does, not es- 
tablish acquiescence on the part of the owner of such 
site where a protest. had been made by thé owner 
before the construction was begun. 

Therelief to which the owner is entitled in such 
a case is that of possession of the site and not merely 


damages. N MAHADEO PATIL v. NARAYAN, A. l. R. 1927 ` 


Nag. 348 565 


Evidence—Appellate Court—Document admitted . 
with tacit consent of parties—Objection to admis- 
sibility in second appeal. ` 


Where an Appellate Court asked the Superintend- ` 


ent of Land Hecords to send to Court all maps of 
the Kwin.for a particular year, in the presence, of 
the parties and presumably without any objection 
being raised to: the procedure, and subsequently 


' inspected the-maps in the presence of the Advocates 


and made a request for a'copy of the map to'be sent 


to Court and admitted the map in evidence : - 


Held, that the Court having admitted the map with 
the consent of all the parties, it was not open to'any- 
party to object toits admissibility in evidence in 
second appeal. R Ma Sir v. ANNAMALAI CHETTYAR, 6 
Bur. L. J. 112: - 671 

- -Identification—Accused identified in^ Jail— 

Failure to identify im Cowrt—Evidentiary value of 

identification. . : i 

The evidence: which .goes to prove that a person 
has identified another person as haying.taken part 
in a particular offence ..either: in -Jail or elsewhere 
is admissible though the value.of such evidence “is. 
weakened perceptibly asa general rule by failure to . 
identify subsequently in Court O PARBHU v. EMPEROR, 
40. W. N. 808; 28 Cr. L. J. 850 / 626" 


Evidence Act (Il of 1872), s. 24—Retracted con- . 
fession, value of—Corroboration, whether necessary. 
Though a confession retracted at the first opportun- 

ity'is always open to suspicion, yet, if a retracted 

confession is believed by the Oourt to be true and 
voluntarily made, itis sufficient to justify conviction 
even if there is .nọ independent evidence- to, corrobo- 

rate it. L MAJHIv, EMPEROR, 28 Or. L. J. 807; A. I. R. 

1927 Lah.682 ^" ' i 247 

: ss. 24, 30—Retracted confession, use of,. 
against maker and co-accused. S E 
The xule is now firmly established that ordinarily 








itis improper. to use the retracted. confession of an +- 


accused against his co-accused.and that, generally 
speaking, it is not-safe.to convict the maker of sucha’ 
gonfession without corroboration in material par- 
ticulars® -L Quer MUHAMMAD v. Emperor, 28 P.-L-R- 
583, 28 Cr. LJ. 854 z 630 - 


~t 88, 32, 34—Jama wasil baki papers, : 
eyidentiary value of—Burden of proof of circum- 
stances - rendering them ‘substantive evidence. 
Jama wasil “baki papers,in the absénce of-proof 
that thé writer or the’ maker ofthe entwies therein 


.Bt'the date of the trial was dead or could notbe. 


procured without unreasonable expense or was other- 
Wise such & person as’ is contemplated by `s. 32 of - 
merely amount to evidence 


' under s. 34 of ‘the Evidence Act, that- is to say, 


pvidence which; inthe presezce 0 other -gubstantive 


„e ` 00 


diNHRAL riDE, 


Estoppel—Building erected on site belonging to 


“KRISATIAH, 39 M. L. T. 198 


4.execution; by the person by-- wh 


LakHO TEWARI v. LALIT KOERI - 


< 
. 9 
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Evidence Act—contd. s 


is ahh wees 3 *. 
evidence, may be used as corroborative but which 
cannot be regarded as-proving any fact by itself, . 

A Court cannot treat such papers as substantive 
evidence where there is no evidence to prove any of 
the facts which would entitle.the Court to treat the 


"papers as such evidence, merely because the defend- 


ant had not.expressly taken the exact objection as to 
their evidentiary value. C JowNaB Biswas v. SIYA 
Kumari Desr, 46 C. L. J. 253; A. I. R. 1927 Oal. 855 i 


; 09 -* 4 733 
—— — s. 33. See On. P. O., 1898, ss. 256, 257 637 


- S, . 33—Depositions of witnesses in prior 
proceedings, admissibility of, im subsequent suit— 


. Objection in second appeal—Evidence adduced by 


consent—Admissibility of evidence whether can de 

impugned subsequently. 3 

Objections as..to the admissibility of evidence 
will not, asa general rule, be entertained for the 
first time in second appeal:  . : 

Depositions of witnesses in a prior case are ad- 
missible in evidence ina subsequent case between 
the parties, where the deponents have been ex- 
amined as witnesses in the subsequent suit and,. 
: the documents have been put to them, and no objection ^ 
to their admission has been raised by~either side. 

A party cannot object to the admissibility of 


"documents filed by himself and exhibited in evidence 


on- his side. M  LAKSEMIDEVAMMA v. POoBHISETTL 


518 


————- S$. 35— Report of d&anungo made under orders ~ 
of Magistrate acting under s. 202 (1), Criminal Pro- 
cedure Code, admissibility of— Rejection of report .. 
by lower Appellate Court—Error of law—Second | 


appeal. , D 
The result of the enquiry embodied in the report: 


- ofa ganungo made under the order ofa Magistrate -- 


acting under 8. 202 (1) of the Criminal Procedure Code . 
.is an ,entry-by a publie servant in the discharge, 
of his official duty and the report is, as such, ad- 
.missible in evidence under s. 35 of the, Evidence .. 
- Act: ; 4 ane 
Where the lower’ Appellate Court omits'to con- 
sider a qanungo's report on the. ground th.t it-is . 
inadmissible “in evidence, its finding is -vitiated- 
by an error of law and.can be impugned in second 
appeal. O JAGDAT v. SHEOPAL, 1 Luck; Oas. 259; ‘A. I. 
R.1927 Oudh 323 - 287 


———_ 6, 68—Evidence (Amevidment) Act (XXXI. 


of 1926)—Attesting witness, examination of, whether - 
necessary, when execution not specijivally denied, `` 
Unders. 68 ofthe Evidence Act, as amendéd by 
“Act XXXI of 1926, it is' not necessary to call an 
-attésting:; witnéss in proof-of ‘the-execution--of a 
registered 'docugflent, not-being a Will, unless ita 
have: been-executed is. specifically ^ denied. -Pat 

| 622. 


- 6 - * 
—— $, 7 0—Mortgage not duly attested—Admission . 





of execution by . mortgagor—Vafidity of mortgage. e 


Transfer of Property Act (IV of 1882), s. 59. - 
| Section 70 of the, Evidence Act' applies $nly tô a 


. document which -is duly attested; and-where a wort. 


gage-deed is not.duly attested, it.is invalid ‘and’ can- 

not be given ‘effect to even though its execution-ig : 
admitted by the mortgagpr. R Ma Po Gyr v, Mo Mry' ` 
Din, 6 Bur, L. J. 88; A. TR, 1927 Rang, 233; 5 -R.-56} - 


6 386 


IP it purports to, 6 


1 


“016 
Evidence Act—contd, 


- S. 90—Ancient document—Presumption— 
Matter of discretion. ` 
. THe presumption referred to in s. 90 of the Evi- 
"dence Act is one which the Court is not bound to 


. make and notwithstanding that all the elements of 


the section are satisfied the Court may require a 
document to be proved in an ordinary manner. C 
SURENDRA Natu RATH v. SAMBHU NATH „Dorry, A. IR. 
1927 Cal. 870 219 


S. 91. Sea RkaisTRATION Act, 1908, s. 17 (1) 
585 





(e) 
—————- 88. 91, 92. See Sprciric RELIEF Act, 1877, 
s. 31 556 
S. 92— Oral evidence to contradict written 
contract. 


Séction 92 of the Evidence Act excludes oral evi- 
dence to contradict a contract in writing only as 
between the parties tothe contract or their repre- 
sentatives-in-interest. R Mauna TUN YIN v. Mauna 
Tin, 6 Bur. L. J. 152; A. IR. 1927 Rang. 283 316 

S. 92— Oral evidence to prove gift fictitious, 

admissibility of. See Ouna ESTATES Act, 1869, ss. 1], 

17, 22 299 


~ 85, 92, 94, scope of —Sale-deed—Mistake in 
survey number—Admissibility of evidence to prove 


correct number—Prior rectification of deed, whether - 


compulsory—Specific Relief Act (I of 1877), s. 81. 

Section 92 of the Evidence Act applies only as be- 
tween the parties to, an instrument. 

Extrinsic oral evidenca of the surrounding cir- 
cumstances, showing in what manner the language 
of a document is related to the existing facts is 
admissible under s. 92 of the Act. ` 

The combined effect of s. 92 (1) and s.31 ofthe 
Specific Relief Act is to entitle either party to a con- 
tract to protect his right by proving a mistake in the 
contract as, for example, a mistake relating to a 
survey number in a sale-deed; and a prior rectifica- 
tion of the deed embodying the contract is not 
necessary to the advancement of the plea of mistake 
in such caseg. , i 

Section 94 of the Evidence Act has no application in 
cases of misdescription. N SABAJI v. NAWAL Sinex, 10 
N. L. J. 201; A.I. R. 1928 Nag. 4 736 

S. 102—Consideration—-Admission in docu- 
ment—Burden of proof of want of consideration. 


When it has been admitted or proved that an- 


admission of consideration has been made in a docu- 
ment the onus of proving want of consideration rests 
on the person asserting that want of consideration. L 


Paras Das v. SURAT BHAN 173. 
8. 116—Tenant attorning to person with title . 


paramount— Estoppel against lessor. ' 
A tenant isnot estopped from denying his land- 


. lord's title and setting up his own tle where the- 


title of the landlord hasbeen ‘put an end to by a 
#pêrson holding ap#ramount right, and the tenant 
has attorned'to the latter. M IvarURI LINGAYA AYYva- 
` VARU v. KANDULA GANGIAH A. I. R. 1928 Mad. 58 892 
- 8.145. See ORIMINAL PROCEDURE Oops, 1698, 
e 8360 . A 100 
s. 155—Impeaching credit of witness—Con- 

tradictorff statement made after decision of trial 

Court, whether can be admitted in appeal. 

A statement made by a witness in another case 
subsequent to his examination in the trial Court 
cagnot be admitted in the Appellate Court under B. 
499 of the Evence Act io impeach his credit 


ta “e 








“INDIAN CASES, 


- [1927 
Evidence Act—concld. i 


inasmuch as such a statement is not a ‘former’ state- 
ment. RQU Po SarNa v. Kyr Maune, 6 Bur. L. d. £6; 


A. I R. 1927 kang 247 377 
Evidence (Amendment) Act (XXXI of 1926). 
See EvrpENCE Aor, 1872, s. 68, 622 


S. 68, proviso—Attestation—Document re- 
gistered, and not being Will—Execution not denied— 
Proof of execution by calling attesting witness not 
necessary—Denial by attesting witness—Proof 
aliunde. i 
Under the law as it now stands it is not necessary 

to call an attesting witness in proof of the execution 
of any document, not being a Will, which has been 
registered in accordance with the provisions of the 
Registration Act unless its execution by the 
person by whom it purports to have been executed is 
specifically denied. 

The evidencé of an attesting witness who, while 
admitting his signature, denies that he signed it in 
the manner required by law can always be rebutte 
by other evidence showing that the document has 
been properly witnessed and attested. O BASDEO 
Urpapaya v, Ras BEHARI SINGH, 1 Luck. Cas. 268 344. 


Execution of decree— Concurrent execution, legal-- 
ity of. See OIVIL PROCEDURE Cope, 1908, O. XXI, 


r. 26 133 
Limitation—Revival of "proceedings. See 
CIL Procepurr Cops, 1908, s. 48 116 


Objection—N on-appearance of decree-halder 
on day of hearing—Allowing objection without con- 
sidering it on merits, legality of. 

Upon an application for execution notice was issued 
to the judgment-debtor and the latter filed an 
objection petition. On the day of the hearing of the 
petition the decree-holder was absent and an 
order was passed by the Court dismissing the execu- 
tion petition, for default and allowing the objection 
petition, without hearing any arguments or con- 
sidering the objection on the merits: 

Held, that althoughe the order dismissing the 
execution petition for default was a good order, the. 
order allowing the objection petition was illegal. G 
MATANGINI Devi v, BEHARI LAL BANERJEE, 460. L. J, 


116 571 
Executor de son tort. See Successiox Act, 1925, 
es. 212, 301 794 


Ex parte decree—Setting aside decree, effect of. 
See PROVINOIAL SMALL Cause Courts Act, 1887, ss. 


16, 25 137 
Finger prints—Opinion of expert, value of? See 
REGISTRATION Act, 1908, s. 82 (e); 626 
Firm—Partners and firm, identity of. See Civirn Pro- 
CEDURE Oopr, 1908, O. XXI, r. 18 319 
residence of. See lNcouE Tax Act, 1922, s. 4 

(2) 223 





—, whether can be made party to refererfee to 
arbitration. See ARBITRATION Act, 1899, gs. 1115 ., 


Fraud—Pleadings—Averment o f particulars. 7 

A mere allegation of fraud without particularse does 
not even amount to an averrment of fraud of which 
any notice will be taken by the Gourt.. Pat: Ras- 
NARAIN MAHTON v. MAJLIS SAHAY " *821. 

=, when ground for vacating decree, | 

_The mere fact that perjured evidence ‘has been 
given in a case is not sufficient cause for bring- 
inga suit to have the decree in that qase set aside. 
But fraud which has prevented the plaiBtiff from. 





4 


YoL:104] "d 
Fraud—coneld. 


contesting -& suit against- him is extrinsig to the 
facts ôf the case and affords a cause.of action for a 
regular suit to set aside the decree ‘in the previous 
sult. R MuNBHRUFF ALLY MaI6TRY v. ABDUL Aziz RAH- - 
MAN, 6 Bur. L. J. 148; 5 R. 471; A. I. R, 1927 Rang. 
281 i 313 


Fraudulent transfer—Burden of proof—Presump- . 
tion of fraud from circumstances—Shifting of. 
„burden to -transferee—Presumption, when arises— - 
Question of fact. > = or 
~ “Ina suit for a declaration ‘that an alienation is 
fraudulent and collusive, where the circumstances 
raise a presumption of fraud, the burden can be 
Shifted to the transferee to prove bona fides and 
adequate consideration. i PEOR : ! 
No hard and fast rule dan be laid down as to what 
circumstances would justify such a presumption and 
each case must be decided according to its own par- ` 
tieular circumstances: RR M. A. R. M. FrRM v. MAUNG 
SAN Nyon, 6 Bur. L.J. 145 Us 557 


Government Officers—Liability for acts of subor- 

dinates. See CIVIL PROCEDURE CODE, 1908, ss: 79, 282 

° E < . 685 
Grant—Revenue-free title—Onus- of proof—Nature 
of ‘proof required—Evidence of lakheraj title, effect 
of —Rent-free and.revenue-free grants, difference be- 
tween—Area exceeding 109 bighas—Presumption of 
right of Government to assess reuenue-—Bengal Reve- 
nue Free Lands (Non-Badshahi Grants) Kegulaticn .- 

(XIX of 1798), s. 7. : ; l 

In 'a suit to establish title to exemption from 
revanue, the plaintiff has to prove such title not by 
inference but by positive proof by a grant to hold as 
revenue-free. At least such evidence should be ad- 
duced as would lead to the necessary inference that 
there was a grant. . 

“A finding in a previous suit that a person had 
lakheraj debutter title does not lead to an infer- 
ence that there was a revenue-f«ee grant. 

Where it ‘cannot -be assumed that there was a 
revenue-free.grant, the implication arising out of the 
area ofan estate being more than' 100 bighás, and 
giving.tbhe Government the right to assess revenue 
by virtue ofs. 7 ofthe Bengal Revenue Free Lands 
(Nor-Badshahi Grants) Regulation XIX of 1793 must 
fail. . C MOHANTA RAMNIBASH OHAUBY/ v. JYOTI PROSAD 
‘Sinan Deo, 31 C. W. N. 1012 x. 742 


Guardians and Wards Act (VIII of 1890), ss. 7, 

. 89«—Application for appointment of new guardian ' 

in place of another—No separate application under 

s. $9-* Application, whether maintainable. 

The fact that an order under a. 39 of the Guardians 
and Wards Act removing a guardian has not been ob- . 
tained does not bar an application for appointment of 
£ new gyardian in place of the former guardian under `. 
8.7 ofthe Act? O MuHAMMADI BEGUM .v. MEHDI ALI 
Kaan, A. I. R*1927.€udh 516 1 a 562 
-—— 8. 30. See PARTNER , 833- - 
S. 39. See GUARDIANS AND Warps Acr, 1890, 


J 








"88.7 AND3Ó ^ 7 p . 562. 
High -Court—Jurisdiction to act im personam.. See’ 
*  Lzrregs Parant (Bom.) dl. 12 WA v 8 


P—— — Jurisdiction to act.in personam. See LETTERS 
Pareng (Cal), cl. 12 > ES DN . 721 
Hindu Law—Adoptlon —Adoption among twice-born 
* of marrigd boy, validity of—Hvidence of adoption, 
"e Perfornidhee of obsequies, evidentiary value of— 
Ras nahin,’ meaning of,. 

e . ; ł gik 

. ` 


GENERAL INDEX. 


.9 
947 
Hindu Law—contd. 1 

Inthe absence ofany suggestion that there i8 & 
custom varying the Hindu Law, a boy 'eannot, by 
the general Hindu Law applicable to tne twice-born 
classes, be adopted after his marriage. 

, in Oudh the. word 'ras.nashin' does bear the 
meaning of adopted son though itis not the usual 
expression. `- ; E : 

The performance of funeralobsequies is so frequent- 
ly varied according to the “circumstances of each 
case and the views ofthe family that this incident 
does not. support an inference of. adoption by the 
deceased of. the person performing the obsequies. 
O BIsHUNATH Kunwar v. Sueo Bauapug SINGH, 4 O. 
W.N. 550; A. I. R. 1927 Oudh 265 ' . 587 


i . 
—- — —- Adoption by widow 12 years old, validity of. 
. A Hindu widow about/ 12 years ofage took, her 
own brother in adoption. In a suit to set.aside the 
adoption more than 30 years after its date, it was 
found that the adoption was practically acquiesced 
in and -treated as valid from that time and every 
near relative and every body concerned had agreed 
in treating the adoption ae valid, and there was no- 
thing to show that the girl when making the adoption 
wasnot qualified to do the act or that she was not 
capable of, forming an opinion with regard.to the 
intended act on her own interests: 4 
` Held, that the adoption was valid. M ABAAYAMBAL 
AMMAL v. RAJARATNA ÌYER, (1927) M.W.N.298 — 396 


—  ——Allenation by co-parcener—Alienee, remedies 
of—Suit for possession—Decree for partition and 
separate possession, whether canbe granted—Aliena~ 
tion by manager— Partial necessity—Procedure— 

- Sale when'to be maintained. 


A transferee of an undivided interest of a member . 
of-a co-parcenary has no right to separate -possese. 


Bion of his purchase except by a-partition of'tle 
whole estate belonging to the family claimed in a 
“properly constituted suit for partition to which all 
proper persons are impleaded as parties. 

Inthe absence of anything to show that, the array 
ofthe parties toa suit fora possession .by such a 
purchaser is complete in the sense that all the male 
co-parceners entitled to -shares of ‘the joint family 
property areon record and that there are no other 
members iu the family for whom any provisions 
either by way of maintenance or marriagé portions 
has to be made in the event of partition, the Court 


. cannot in second appeal grant a decree for ‘separate 


possession ‘after partition of the entire property. 
There is-ïo scope for the application of the rule 
enunciated in Bhadaji v. Ganeshrao (1)*where a sale 
of joint family property by a manager is supported 
by legal necessity only to the extent of about 4/5ths 
of the total amount of consideration, N MAMUJI v. 
DALPAT . "WE . 569 
- Dayabhaga-—Joint family®-Tests of joint- è 
ness—Separate living, ete.—Acquisition ofe property 
—Burden of proof of joint acquisition—Share in such 
acquisition—Harning member supporting poorer 
members—No presumptton of jointness. 2 
Under the Dayabhaga there eannot be a joint 
family consisting of the. father and the song, 
inasmuch as, 80 lorg as the father is alive, he is 
the master and the sons have no concern whatever 
with the joint family property, if-any property can 
be so called. i 
The testas to whether the sons formed a normale 


joint Hindu family after the death of the father is 
-:Whether they were joint in "food, worship and ete, 


Hindu Law-—ocontd. - 


PR 
948... 


e : 
.The fact that a brother was earning a considerable 


' sum -of-money ‘and maintaining his brothers or 


, of &cguiring the property, 


$ 


nephews when: he was in affluent circumstance’ is 
absolutely irrelevant in determining the question whe- 
ther the brothers formed a joint Hindu family as it 
is generally understood, and which determines ‘the 
rights of the members of it. ; 


Where property acquired by one of two Hindu 


"brothers who were living separately and earning 


separate ‘income is¢laimed to be their joint property 
in the absence of evidence to show that the two 
brothers were members of a joint family, the person 
who sets up joint acquisition 
two brothers combined their earnings for the purpose 
and the shares of the two 
brothers will be in proportion to the amount contribut- 
ed-by each. C GOURANGA SUNDAR MITRA v MoHENDRA 
Narayan MITRA, 46 O. L. J. 175; A.I. R. 1927 "Cal. D. 
E ; 694- 
- — Debt— Decree against son for. father's debt: 
—Bon, whether liable to be adjudicated insolvent. 
See PROVINCIAL INSOLVENOY Aor, 1920, s. 9 642 


—+—— Gift—Acceptance, necessity of. See Ovupn 
Estates Act, 1869, ss. 11, 17,22 : 








——— Inherltance—Benares Sehool— Female heirs’ 
— Widow of pre-deccased son, whether heir—Stri- 


dhana, succession to. 

It: is a recognised principle of the Benares School 
of Hindu Law that no female can inherit to a- male 
unless she is expressly named in- the. Mitaksh ara, and 
the widow of a pre-deceased son is not, ‘consequently, 
an heir, under the Hindu Law in the United Pro- 
vinces, . n. y 

The. widow of a pre-deceased son is not an heir, to 
stridhàna. .O KRISHNA Kumari Dzvr v. BHAIYA RAJEN-., 
DRA BAHADUR SINHA Dzo,.2 Luck. 43; 13.0. L. `J. 846; 
A. T.R. 1927 Oudh 240 ; 155 


———Jolnt.famlly—ALenation by manager—BSuit: 
by junior members 
necessity Decree, form of. 

a. suit by- the junior members of & joint family 


"to: set-aside a sale by the manager which is for dis~ 


BUBBARAYAL REDDI 


-charge : of family debts:to some extent the .benefit' 


must be distributed over the shares of the various 
members,-and - the proper course is to divide the, 


property by metes and bounds and to allot to the “minor, if the Court holds that a division is necesa 


junior-‘members of the family their ‘shares charged 

with the amount -by which they have. benefited by- 

the liquidation of debts. M ADINARAYANA REDDI v.” 
; "^ 621 


: Debts contracted by father—GSom's. 
Liability —Partition to defeat attachment, validity of. 
The sons :of a father at any time up to attachment . 
of ihe -joint family property can entór into a parti- 
tion witlt their father with the express object. of. 
#voiding attachment, of what up.tothe time of the 
partition has been- joint family property and if they- 
do; so, their individuale property acquired by the 
partition will not beliable ‘te attachment. 
. A partition under such circumstances can only «be 
Bet aside on evidence showing: 





: factfof thédesire to save their property is 1 ot sufficient - 


to justify an. inference of fraud. .A GAYA PRAGAD v. - 
MURLIDHAR, 25 A.L. J. 829; A.1. R. 1927 All. -114 406., 


Separation ,of one member—Pre- 


sumption of s@paration. among the remaining mem- .. 


bere Burden of proof reunión, 
toes ore 4 = Nin # 
s e 


INDIAN CASES. | 
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must prove that the . 


299 , 


- properties are wider than those 


, 


to set aside alienation—Partial `- 


. that the divided status 


- the plaint at least. The 


fraud, and the mere-« 


-between him and the plaintiff.” M SRI 
... OHARIAR V, SRINIVASA THATHAOHARIAE, 26 


[1927 ~ 


Hindu Law—contd. 


When a ghember ofa joint Hindu family -under, the -^ 


-Mitakshara.Law separates from the remaining mem- 
.bers.of the family, 
. other members. are 


the presumption is that the 
also. separate. - Therefore, any 
person who subsequently. alleges . continuity .of the 
remaining members in jointness must prove either 


.that the remaining membersnever separated originally 


or that they re-united after the Separation. OSarsu ^" 


; PRASAD SINGH v. Nann Gopar SINGH, 4 O. W. N. 765 


i es . 815, 

Joint famlly—Suit against karta—Com- 
promise—Presumption of benefit to family—Adverse 
interest, what constitutes—Karta's power to make 
admissions. -: ' 


The mere- fact that the karta ofa Mitaksbhara 


family, against whom a suit was instituted by the ` 


landlord, did not ‘disclose in his written statement 
that he was but the karta of the family and’ that 
ihe members of the family were co-parceners, but, 
averred that he.came to be entitled to the property .« 
on: the death of his father and suggested thereby 
that the family was governed by Dayabhaga, does, 
not indicate that he was acting | adversely to the 
interests of the other members of the family so as 
to render a decree passed. against him-not binding = 
on the latter. ^o. 

"The powers ofa Mitakshara father who is.the 
karta of the family to bind his infant sons with 
regard to the disposal or management of joint family 

of other kartas of 
such"families and rest upon an implied consent on 
the part of all the members and a presumption 
that what is done is for the benefit of the family. 

So long 88 a. compromise of a suit is between 
parties who-are sui juris a Oourtis not called upon . 
to enter. into the question whether the compromise 


. may not affect parties who were not parties.to:the ,. 
" suit and who were not sui juris, - 


In the case of a Mitakshara fathér .who is the E 
karta, an implied. authority to make an admission 
for the benefit of his "minor sons may very well be 

resumed. , C SURENDRA Natu RATH v. SAMBRU NATH. 

OBEY, A. I. R: 1927 Cal. 870 219 . 
——— Suit for partition on behalf of minor _ 
—Division of status, when arises—Manager, accounts 

ing by—Principles.. - - i 
. In a suit for partition launched on behalf of a 





sary in the interests of the minor and passes a pre» 
liminary decree for partition, it must be deemed -- 
of the plaintiff dates from 


fact that the prelimjnary 
decree is passed on a consent statement does, not 


.make any difference. 


In an ordinary suit for partition by a Hindu, in 


,- the absence.of fraud or other improper conduct, the *- 


only account the karta or ‘manager ig linbleefor ia ° 
28 to the existing state of the property divisible, and 
the parties have no right to look” baci and claini - - 
relief against past inequality of enjoyment of the 
members or other matters. Subsequent to tha date 
of the suit, the parties are onl; tenantss 
in-common-;0r  co-sharers and, therefore,. “the 
manager is strictly bound to account, for alt receipts 
and expenses and can-take credit for such’ expenses 

as have been incurred for the benefit or: necessity, . 
of the -estate;,and the net income after deduction of . 
Buch.expenses will have to be divided . equally '. 
RANGA Tatas’ 
*L, W.-125; x 

S . 

. 


Wold) — ce 


Hlfidu Law—contd. E en. Dui y 
. M. L. J. 1895.39 M: L. T. 234; A. I. R.. 1927. Mad. 801:. 
50° M. 866 QUIT ON 472 
——— MaIntenance—Husband's ditty to maintain 


- wife—Disposition by Will to defeat wfe's claim, 
validity of—Administration suit—Order for main- 


- tenance of wife of deceased, whether can be passed. 
The Hindu Law- imposes a primary. duty upon .the 
husband to maintain his wife and the husband cannot, 
_by disposing of his properties by Will, defeat her claim 
to maintenance. ' ; : s 
JA wife who is: a party toa suit for administration 
of the estate of! her deceased husband. may obtain an 
‘order for her maintenance on an application in that 
suit. But the Oourt canrightly. refuse to make any 
order in sucha suit:in respect of arrears of main- 
tenance, and refer the applicant to a separate suit. 


' .R Mana SABHA v. ANNA. SOHAN LALI, 6:Bur. L. J. 105; 


A'L R.1927 Rang. 256 119 


———— Widow's right of residence and main- 
.tenance—Creditor's right— Precedence. 

à A widow is entitled to residence and -maintenance 

out of her husband's separate as well as co-parcenary 

property but her claim is not a charge upon the 

estate of her deceased husband and is postponed to 


“debts binding on the. estate. L PàkmaTIv. Viru MAL . 


Haver Ram a 
'Manager—Pouwer to refer. . 3: 
A reference to arbitration made .by the manager of 
& joint Hindu family consisting of himself and.his 
sons is binding upon the sons unless the latter can 
show that the father's act was tainted -with fraud or 
‘collusion or was otherwise done in bad faith. L GURAN 
"DrrrA v. POKHAR Ram, A. I. R. 1927 Lah. 362; 9 Lah. L. 
J. 569 2 rx +202 


118 


valet. De 
‘The doctrine of factum valet- would apply to the 
case of a marriage between persons of different classes 
_or castes which ought not to intermarry. R ANANDAW 
v' Eurreror; 6 Bur. L. J. 122; A. I. R.1927 Rang. 261; 
98 Or. L. J^ 888 2H 708 
Partition—Execution of Will whether 
affects severance of status. See. HINDG.LAW— WruL 
| 650 


: Minor co-parcener—Right “to re- 
open partition—Limitation—Co-parceners — mot 
impeaching. partition, whether can benefit. 

: The right of a Hindu co-parcener’ to ‘re-open a 

partition effected «during. his minority. accrues on 

knowledge of the facts entitling him to re-open and 


limitation must, therefore, run from the date of such . 


kuowledge. . 

Ay inequality-of shares, entitles a minor-to re-open 
a partition, whether it be due’ to fraud: or’ mistake, 
provided it has resulted in unfairness and- prejudice 
to him. ` f 

The benefit'of the re-opening of à partition at the 
instaace of a minor cannot be extended’ to a defend- 
ant who hid néver impeached its. binding ‘character 
“as against'him, SN -JAIN v. -TUKARAM, - A. I. R. 1927 
“Nag. 350- R E 493 


—— What constitutes separation—Inten- 
tion—Uneguivocal and -explicit .conduct—Mere 
- .septrate ` living and carrying om of separate 





('« bufiness, effect of—Execution “of Wall, whether 


indicates separation. < 


What may amount to a separation or what conduct 
on the -part of some of the member$ may lead:.to 
a e $ : . EO m 


| GENERAL INDEX, 


Marrlage between. different castes—Factum `. . 
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Hindu Law—contd, 


. disrüption of: a. joint undivided family and convert 
,9& joint tenancy into: a 


tengneydn-common must 
depend -on the -facts of. each case. A definite and 


‘unambiguous indication by one member of intention 


to separate himself “and to enjoy his share in 


-severalty may amount to *separation. But to have 
‘that effect the “intention must be unequivocal and 
.elearly expressed. T 


The intention to separate may be evinced in differ- 
ent ways, either:by explicit declaration orby con- 
‘duct. Ifit is an inference derivable from conduct, 
it is for the Court to determing whether it was pn- 
equivocal and explicit. 

"Where, therefore, there is no evidence upon which 
a Court can rely to establish anything in the nature 
of a declared intention to separate and the evidence 
as to the conduct ‘of the parties does not estgblish 


“separation according’ to the requirements of the law, 


such conduct asisfound to be proved, of the nature 
of separate arrangements, for food, separate control 
of servants, the carrying on of business by one 
member in the purchase and sale of horses: and 
elephants.and the like; and even the execution ofa 
"Wil by that member does not collectively establish 
separation. " ) 

Attempts by ‘persons ‘belonging to joint Hindu 
family to’devise joint family property by. testa- 
-mentary dispositions are common,’and the mere 
circumstance that sucha disposition ismade cannot 
"be held to afford any evidence of separation, or an 
"intention to separate. .As evidence of conduct it is 
indefinite.’ O , BISHUNATH Kunwar v. SHEO BAHADUR 


- Sinar, 4'O. W. N. 550; A. I. R. 1927 Oudh 265587 


——> Reversloner, suit by— Proof of relationship 
and common ancestor. ; 

In & suit by a reversioner, where the plaintiff 
claims. asa collateral heir, he is bound to allege and 
prove ‘his title through the common ancestor in all 
its stages; and one most important stage is, of course, 
the common ancestor himself. _. ^ 

But this does not mean that if the name of the com- 
mon ancestor isnot known it must be held that the 
relationship is mot proved; neither does it mean that 
if two people have been proved to be brothers, their 
descendants. are nob related to one another merely 
because the name ofthe father of-the two brothers 
is not known. . i : 

Although vague evidence will not prove definite 
pedigree or descent,'definite descent from brothera is 
cortainly common ancestry. 'M MADDIRALA JAGAN- 
NADHAN D. MapDIRALA VENKATA: SUBBA’ Rao, 26 L. W. 
115; A. E'R. 1927 Mad. 814; 90M. 877753 M. L. J: 861 

"oc 468 
-Wldow—Endowment to *temple—Religious 
act—Spiritual benefit of husband's soul — Proportion 

‘of endowed property to entire property—V alidity of 

endowment. : ‘ i 

The dedicatdon by a Hindu widow of a smgll fraction 
of her husband's estate for the üpkeep of a temple built 
by her is a pious act intended to cónfer spiyitual benetit 
upon her husband's soul and is, therefore, valid and 
binding on the reversioner$ O INbRaJ Bux SINGE v. 
Suero NARESA Sineu; 4- O. W:N. 820; A.I.. R. 1927 
Oudh 450 : . ` ' 676° 


———Life-estate under Will —6avinge out 
of incoms—Presump:ion of accretion, whether 
applicable. HA A 
The presumption that property purchased by a 

Hindu widow: out of the savings of her estate belongs 
* as ; 


axi e 


to ^ 
ew E 
^" Hindu Law—eontd, 


‘to the, estate, cannot be extended’ to the case of pro- 
perty held by,a Hindu female, not as a Hindu 
, widow's estate, but as a life-estate under a Will or deed 
inter vivos. If the property which has been obtained 
by a widow under a bequest from her: husband is a 
property. to which she wéuld not be entitled as heir 
to her husband, the savings from the income of 
Such property and everything purchased out of such 
savings would belong absolutely to herself and 
would constitute her stridhan. Such property would, 
on her death, pass to her heirs and not to the heirs 
of the last male-holder. O KmrsHNA KUMARI Devi v. ` 
BHAIYA RAJENDRA BAHADUR SINHADEO, 2 Luck. 43:13 
. O. L. J. 846; A. I. R. 1927 Oudh 240 ' 155 


~ —— Wldow-—Property acquired out of income of 
^ limited estate, nature of Intention of widow—- 
Giéfi—Suit by , reversioner to set aside gift— 
. Burden of proof of widows intention— Property not 
- disposed of during widow's lifetime, whether devolves 
on reversioners. ^ 
In suit by a reversioner to set aside & deed of 
gift executed by -a Hindu widow on the ground 
that the property gifted was acquired by the widow 
out,’ of the income of the limited estate, the. 
plaintiff has to make. out not only that the proper- 
ty was purchased out.of such income but also that 
the widow did not treat the income as her own 
Separate property. : - i 
The ' fact the realisations form. the property pur- 
chased and the properties inherited by the widow 
were entered in the. same dollection papers cànnot, 
by itself, justify the conclusion that the widow want- 
ed to treat the property on the Same footing as the 
property which devolved on her. i NES 
Where property acquired by a widow out of such 
income has been treated by the widow as her own, 
it will not follow the course of devolution of the 
limited estate inherited. by her merely because it 
was'not disposed of by her during her lifetime. 
C NIRMALA SUNDARI Dasr v. Deva NARAYAN Das, A. I. 


-R. 1927 Cal. 868 “284 
V Surrender. See Oüpz'EsraTEs Aor, 
1869, ss. 11, 87, 22 299 
— — —- WII]. See PROBATE AND ADMINISTRATION ACT, 
1881, s. 3 - ` 697 
by . .co-parcener bequeathing — pro- 





perties to another co-parcener—Bequest charged 
with mainténance of testator's widow—Acceptance., 
of Will by — legatee—Subsequént repudiation— 
Estoppel—Execution e of Will, whether effects. 
separation p Ret 
Where a Hindu co-parcener takes property.under.a 
Willof another co-parcener which itisopento him 
to repudiate, but does not do so and where he 
' enjoys the property, pays. maintenance which is 
payable under the Will to the testatdy's widow and 
deals with the pmoperty by mortgaging it leading 
DEA widow to suppêse that she was getting her 
rights undef the Will, the legatee co-parcener cannot 
^ at any subsequent stage, plead that tha Will was 
invalid and the widow has ng right except under 
ethe Hindu Law. eee the mortgagees from such 
legatee who have notice of the Will and who take 
the mortgage on the footing that the title- of ‘the 
mortgagor is derived under the Will cannot be 
allowed to set up their: rights against the widow, 
. which their mortgagor could have set up on the 
déath of the testator if he choge to dispute the Will. ` 
y 2 ` e 


INDIAN OASES. 
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Obiter.—A member of a joint Hindu family. can 
effect a severance of status by leaving a Will contain- 
ing a statment of his intention to separate, -M 
BODDANAPALLI AUDI LAKSHMAMMA V. YENDURI SREERA- 
MULU, A. I. R. 1927 Mad. 1066 ot 650 


Husband and wife—Long cohabitation and conduct 

—Presumption of valid marriage. 

Where^a man and woman are proved to have lived 
together as man and wife, the law will presume, 
unless the- contrary be clearly proved, that they were 
living together in consequence ‘of a valid marriage 
and not in astate of concubinage. P C ANDRAHEN- 
NEDIGE DtNoHAMY v. WIJETUNGE LIYANAPATABENDIGE, A. 
I. R. 1927 P.C. 185; 4 O. W. N. 759 P. C. 327 


- Presumption of marriage from iong  co- 
habitation—Inference of marriage from proved 
facts—Question of law—Second appeal—Inter- 
ference. : zu 
The High Oourtcan in second appeal consider the 





question whether from the facts proved the infer» 5 


ence of a valid marriage could be drawn. 

-A widow lived with a widower for about six years 
and bore him two children. -The widower sub- 
sequently married another woman and ihe widow 
was turned out and, for the next 12 or 13 years that 
the widower survived, the widow took no Steps to 
assert any right asa wife: - Pa : 

Held, that under these circumstances no legal infer- 
ence of a valid marriage between them could be drawn 
from the factthat the widow and widower cohabited - 
for some time. L KARTAR SINGH. v. Lacusmur, 28 P.L. 
R. 406 e : ; - 702 
"Identification of Prisoners Act (XXXIII of 1920), 

S. 5. See REGISTRATION Act, 1908, s. 82 (c). 626 


Income Tax Act (Xl of 1922), s. 2— Agricultural 
income'—Profits from manufacture of salt from 
sea water, whether exempt from assessmnt. 7 
Profits earned by a licensee ofa factory for manu- 

facturing salt on land of which heis the lessee dó 

not constitute agricultural income and are liable to 

be assessed to income-tas : . 
The expression “agricultural purposes" cannot ke 

held to cover the process of flooding the land 

occupied by letting in the sea water and then ex- 
tracting the salt from it by eliminating the other 
chemical constituents. M COMMISSIONER oF INCOME 

Tax, Mapras v. LINGA Reppt, 26 D. W. 239: 53 M. L. J. 

377; 39 M. L. T. 204; A. I. R. 1927 Mad 848; (1927) M. 

W. N. 804; 50 M. 763 : 703 

SS. 4 (1), 10, 13—Accounts kept on mercan- 
tile basis—Assessee, right of, to be assessed on. cash 
basis—Loan to firm outside British India—-Entry 
of receipt of interest in assessee's books—Intérest, 
whether income arising in British India. 

It is open toan. assessee to adopt either the 


mercantile basis of accounting or the- cash basis. . . 
He is not forced to adopt one in preference to the ° 


other, but he cannot, for the purpose of *more 'con- 
veniently carrying:on his own 'business*adopt the 


mercantile basis and then for the purpose of inconte- , 


tax assessment adopt the cash basis f ks 
Where, in accordance with the mercantile “basis 
‘the debit entries account of interest ‘due by the 


assessee to ‘leis creditors in foreigm places "were, - 


treated as payments of intetest though interes? was 
not actually paid and such debits were allowed as an 


expenditure in qomputing the profits of the'assessee's ' 


business,in- British India, credit entries "made om. . 
Vu . . z . e^ 


N 


` Income. Tax Act—contd, abt 


Vol. 104] 


account of interest duo by creditors in foreign places 


to the assessee should he treated as payments though ^ 


that interest has not actually been paid. e 
An assessee had a business of his own in Rangoon 
carried on by an agent and was interested with 
another in a money-lending business in Penang. 
From the Rangoon' business under his orders à sum 
of Hs. 78,768-7-3 was transferred in cash to the 
Penang business. 
business a sum of Rs. 12,174 was entered as interest 
on that money from Penang and.the assessee was 
assessed in respect ofthat interest "under s. 4, sub- 
S. (L of the Income Tax Act as, income accruing, 
arising or received in British India: 
' Held, that 
‘mercantile basis'of keeping ‘accounts, the interest 
was profit or gain arising within British India and 
assessable as such. although there was only a bool 
entry and no cash payment of such interest. 


Opetriar, (1927) M. W. N. 598; 26 L. W. 223; 53 M. L. 
JJ. SIA. I. R. 1927 Mad. 841; 50 M. 765; 39 M. L. T. 
54 Kr 


accrued. l 

. When a man has profits earned more than 3 years 
before the year of assessment and also profits earned 
within that period to his credit in a .trade carried 
on by him outside British India, there is no .pre- 
sumption that a remittance made to him in British 
India, of a sum which might fall in either set of 
profits is made from the earlier profits and not from 
the later. The burden of proving that the profits 
&cerued or arose more than 3 years back is upon the 
assessee. M COMMISSIONER`OF INOOME-TAX, MADRAS v. 
SIVAGANGA CIRCLE OKKUR, 26. L. W. 123; A. I. R.1927 
Mad. 772: 53 M. L. J. 416; (1927) M. W. N. 777; 39 M. 
. D. T. 153; 50 M. 853 UO ` 


———— s. 4 (2)—Residence of ,firm—Principles— 
Firm with several branchet— Profits ,0f foreign 


branch not managed from British India—Liability ' 


to income-tax. 


Tor purposes of assessment of income-tax, the 
,real business Of a‘partnership Company is carried 
ok. Were the central management and control actually 
“abides, ‘ ‘ 


But, if it can be shown that the central manage- 


ment and control of a Company or partnership is 
divided between two localities, each of them may 
be said fo be a residence of the Company for the 
purposes of the Income Tax Act. By the words 
‘central’ management and control" it must’ be under- 


stood that the suggested second residence must not- 


merely have a delegation of management of some 
: portion -of the. partnership business, however exten- 


stve, buta delegation of sors portion of the manage- . 


ment of the bifsiness as a whole. 


The partneis of *&. firm resided in the ‘Madras ' 


Presidency and exercised 2 general supervising and 
direcjing power over the whole business of. the firm. 
The firm had’ several branches in British India and 
there were also other branches entirely outside British 
* India, in thé Malay States and elsswhefe. There 
was" nothing to suggest that any part of the control 
of thé .overseas branches even passed through the 
Madras or-any other branch in British dndia: 
a Held, hah the firm ‘could -not -bs Bald to be resi-- 
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In the -books of the Rangoon . 


since the assessee, had chosen the. 


M è 
OOMMISSIONER'OF INCOME TAK, MADRAS v. SUBRAMANIAM ' 
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——— s. 4 (2)—Profits of business arising outside 
British , India—Presumption ` as . to when they’ 


352 


4 


gale 


Income Tax Act-~contd, 

dent in-British India with respect 
earned from the overseas branches. 
oF INcoME-TAx, Mapras v. T. S. Fina, TANJORE, 26 L. 
W.119; 53 M. L. J: 249; A.I. R. 1927 Mad. 132; 39 M. 


" the profits 


L. T. 101;50M. 8417. ' >e | 223 
————- $8. 10, 13. See Income Tax Act, 1922, s. 
4 (1) : I 645 


— — — $8. 23 (2), 37—Penal Code (Act XLV of 
1860), s.:196— Proceedings before Income Tax 
> Officers, whether ‘judicial procegdings — Production 
. of, false account books—Conviction under s. 196, 
Penal Code—Legality of conviction. m 
A person who, on being served with a' notice under 
8. 23 (2) of.thé Income Tax Act, produces false account 
books before an Income Tax Officer, cannot be convjct- 
ed of an offence unders. 196 of the Penal Code, inas- 
much as, under s. 37 of the Income Tax Act, proceed- 
ings before Income Tax Officers are to be deemed to 
be judicial proceedings only within the meaning of 
“gs. 193 and 228 of the’ Penal Code. : C LAL MORAN 
SAHA v. Emperor, 31 C. W. N. 996; A. I. R. 1927 Cal. 
724; 28 Cr. L. J. 887; 8 A, I. Or. R. 445; 46 C. L. J. 
'$50 ; : . 903 


——— 8. 66—Reference—Inference- from facets, 
whether question of law—Entry in assessee's book— 
Presumption of correctness. ` 
The proper legal effect of proved factsis a ques- 

tion of law . E 
The normal, presumption ‘is in favour of good 

faith and not of bad faith on the part of the assessee 

and he is entitled to ask the Crown to start with a 

presumption that an entry made in his account is 

made in the ordinary course and with no intention 
to conceal the income and it is for the. Orown to 
prove the contrary. N JamBupas v. INCOME-TAK CoM- 

MISSIONER, A. I. R. 1927 Nag. 336 ` 


———- s. 66 —Reference to High Court—Commis- 
sioner's duty to find facts and state points. of law 
` to be answered—Fishery income—Liability to tax 
Permanently 
Raja, difference between. : 
There is no analogy, between the position of a 
permanently settled proprietor in Bengal who has 
entered ‘into a permanent engagement based on gross 
produce in. which fisheries have ‘been included, and 
a conquered Raja who by right of conquest was 
deposed from his position and reduced to a tenure- 
holder. The latter is not exempted from the liability 
to pay income-tax on account of J&lkar. 
. In making a reference under the Income Tax Act, 
the Commissioner must find the facts clearly, and 
then state the points of law which arise out of those 
facts, and on which he requires the opinion of the 
, High Court. Pat Rapsa Mouan .Mansinag v. Com- 


MISSIONER OF INcowE-TAX, A. I. R. 1923 Pat. 58 e 841 ~ 
e ‘ 


. S. 66 (2)—Accounts for asfessment year not 
separable—Assessment at flat rate without oppor- 
tunity of rebuttal to assessee—Reference to High 

* Court—Question of law ` : 


Whether in the case of a contract spread over a num; 
her of-years whenaccourits for the year under assassmeng; 
cannot :be separated; the Income Tax Oificer is legally 

‘justified in assessing profits at the standard rate without 
informing the assessee of the information or evidence 
on which the rate is based and without giving any 


settled - proprietor and gonquered. 


CoMMIS3IONER ` 


336 " 


opportunity to-produca evidence in rebuttal, is a° 


a 952 
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question of law withih the menning of s. 66 (2), Income 
Tax Act. L-Pawtna LAL v.. COMMISSIONER OF INCOME-TAX, 


‘9 Lah. L. J. 463; A , I. R. 1927.Lah. 691 127 
Indents—Trade usages. See-CONTRACT .268 
inherent powers, Sge C.P. O.,1908, s. 151 136 
_ Injunction. See Co-owxzns * 563 


Interest—Lambardar's liability tò pay interest on 
: profits. See Co-sHARERS ` 
Internatlonal.Law—Marriage, valid ity.of— Lez loci 
contractus: See OHINESE BUDDHISTS, : 478 
Jama. wasil pakj papers, evidentiary. value of. See 
', EvrpENoR Act, 1872, ss. 32, 34 733 
Judgment, finality of. See O: P. O., 1908, s. 11: 849 
Jury—Misconduct of juror—Enquiry by Judge. Sée 
- Oz-P. O., 1898, a. 476 < 111 


Laches—Bar to equitable relief. See Co-OWNERS 563 


‘Land. acqulsition—Valuation of. land—Impossibi- 
lity of exact valuation—Award ‘relating to adjacent 
‘ lands, evidentiary : value of—Acquisition for par- 
ticular purpose—Use, for othe? purposes, legality of 
—Calsutta-Municipal Act (III of 1899), s. 657 
' (d)—Presumption—Evidence ` ası to actual rent— 
Rebuttal ` of presumptionValuation of land , in 
' "Calcutta —'l'wenty years rack rental. 

'- The presumption arising under s. 557 (d)-of the 
Oaleutta Municipal Aet, may be .rebutted by the 
claimants showing that the rents actually paid at the 
time when the assessment was made- were really 
higher than what the Corporation officials entered in 

their books., ` j 5 
'.In Calcutta and its suburbs the number of years 
` takenin capitalising upon a rack rental is usually 50. 
' [nall valuations judicial or other there must be 
room for inferences and inclinations of opinion, which, 


being more.or less conjectural, are difficult to reduce. 


to exact réasoning or to explain to, others i 

» sn Pricés given by a Collector to persons whose lands 
^ have been acquired and who have accepted: them are 
valuable evidence in ascertaining the market value of 
adjoining lands! E 


‘A’ Municipality is justified in using acquired land: 


for any purpose for which the Statute authorises it 
to use land, although the land was professedly taken 
for a particular purpose. "C-SRoRETARY OF. STATE TOR 
INDIA v. AMULYA OHARAN BANERJEE, A. I. R. 1927 Cal. 
874 ". ` 129 


Land Acquisition Act (I of 1894), ss. 18,.54 — 
Application to Collector for reference time-barred— 
. Reference, rejection of, by District Judge—A ppeal, 
competency of—Cémputation of time for applying 
for referencée—Exclusion of time requisite for 
obtaining copies—Limitation Act (IX of 1908), s. 12. 
No appeal lies under s. 54 ofthe Land Acquisition 

Act from an order of a District Judge rejecting a 

reference: under s. 18 -of the Act on the ground that 
: the application to. the Collectorewas time-barred 
undér sub-s. (Ð, cl (a) of that section. 

Section, .12 of the Limitation Act does -not apply 
in computing the period of limitation prescribed for 
an application under $. 18 (1) of the Land Acquisition 
Act and, therefore, the time requisite for obtaining 
&.copy of the award cannot be deducted in com. 

` puting the periods laid down by s. (18) (2) of the Act. 
. B NAFI$-UD-DIN v. SECRETARY OF STATE FOR INDIA 397 

i S.'23—Valuation of lease-hold property—- 

Right. to renewal, whether of commercial value. . 
“A. lease.under which certain property which was 


eacqiired under the Land Acquisition -Act was:held, 
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contained the following clause: —Thatif: the lessee 
shall be desirous of taking a renewed lease of the.said 
land forgthe further term of thirty years from the exs 
piration of the said term.hereby granted and on such 
desire shall prior,to.the . expiration. of such last.men- 
tioned term, :give tothe lessor three calendar months' 
previous notice in writing.and shall ‘pay the rent 


o hereby reserved and observe and perform the several 


covenants and conditions .herein contained ‘and on 
the part of the lessee to be observed.and. performed 
up tothe expiration of the said term hereby granted; 
the lessor will upon the. request and. atthe expense 
of the lessee and upon his signing. and delivering 
to the lessor a counterpart thereof sign and deliver 
to.the lessee: a renewed lease of the said piece of 
land for a further term: of thirty years at a rent to 
be fixed by the lessor’ but which shall not be less 
than the highest rate at which land fevenue is assesed 
on lands in the neighbourhood and under and sub- 
ject to similar covenants and provisions: or such of 
them as shall be then subsisting or capable of taking 
effect”:  - . . 
. Held, that the right under the above said clause to 
‘have the lease renewed on its expiration, was, too 
hypothetical to be of any commercial value. R W: F. 
Noyce v. COLLEGTOR or Ranaoon, 6 Bur, L.J. 91; A.I- 
R. 1927 Rang. 246 373 


—————2À8. 26 as amended by. Act: (XIX of. 1991)— 
Civil Procedure Code (Act V of 1908), O. XLI, r. 1 
- —Appeals from several connected references —Award 
filed only in one appeal, whether sufficient com- 
pliance- with law. ‘ . 
Where several references undeer the Land Acquisi- 
tion Act are disposed of by one award, if more 
appeals than one are filed, every appeal must be 
accompanied by a copy ofthe detailed award and it 
is not a sufficient compliance with law to attach a 
single copy to one of the memoranda and makea 
note on others to that effect. L SECRETARY OF STATE FOR 
INDIA v. TIRATH RAM 281 


S. 54, See [LAND Acquisition Act, 1894, ss. 
18,54 : 397 
Landlord and tenant. See O. P..C., 1908, s. M HS 
Death of principal tenant— Termination of 
sub-tenancy —Ejectment of sub-tenant—Notice not 
necessary. ; 

The tenancy ofa sub-tenant comes to an end on 
the death of the principal tenant and it is not neces- 
sary for the landlord. to issue a notice of ejectment 
against the sub-tenant. O JopHA v. DARBARI LAL, 1 
Luck. Cas. 285; A. I. R. 1927 Oudh 339 . * 193 


— —— — Enhancement of rent—General principles 
—Presumption of right to enhancement—Con- 
struction of patta. . 

. Prima facie rent is liable to enhancement un- 

less the landlord has precluded himself by contraet. 

from claiming such enhancement, antl it is neces- 
sary to have definite materials*in the patia before 

a Court can come to the conclusion that the Common 

Law has been excluded. C Jonas Btswas v: Srva 

Kumari Dest, 46 C. L. J. 253; A. I. R. 1927 Cal. RT 

Failure to realize rent for 12 yeats—Rent- 

-free title, whether created—Adverse possession. * , 
The mere failure of the landlord to. realize rent. 
for more than twelve years, in the absence of a denial. 
onthe patt ofthe tenant of the landlotd’s right to 
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ireeqver.rent,does-not put an end to thelandlord'sright follows: them in the section, that is to say, a, contract 
: to realize rent and.does not confer rent-free title on .incongistent-with the renewal of tha lease from year 
the tenant. Pat SHEONANDAN. SINGH: v. KEgHo Prasan io year or from month to month, as the case may be 
Sindhi, 8 P. L. T. 798; A... I. R. 1928 Pat., 6 124 ‘and there is nothing necessarily inconsistent with that 
Á Lease —Mortaá b 1 : M. , -in a covenant for renewal in the original lease. . 
nabiu mE Wah; ah QUE c M TUA ortgagee's The question whether a*lessee' holding over in- 
EE for rent—Privity of estate—Transfer of tended to take advantage of a clause for renewal in 
whole estate’ of lessee, necessity.of—Tenant holding "(yo original lease is a question offact which must 
over—Assignment of rights—Validity of assignment i, -each case .depend-on the form af the renewal 
Clause for renewal Lessee continuing in posses- Gauge and the provision of notice, but until such 
:; ston—No fresh’ lease executed—Position of lessee ‘notice of renewal, the lessee must be deemed to be 
TCIRSASHQNMENE «21. assign TET Liability for rent. .holding over. as provided in s9 116 ofthe Transfer 
Te nsfer of Property Act (IV. of 1882), ss. 58, 6, 107, .of Property. Act, and it cannot by any process of 
D - . reasoning be held that the léssee, in such a case is 
In India, where a lessee transfers his rights-by an a mere trespasser. T 
English mortgage, the ‘whole estate’ of the lessee is ^ In order ‘that a mortgagee of a lessee may -be liable 
transferred to the mortgagee: and the latter" becomes for rent there must be a transfer of the whole af the 
liable tothe lessor for rent from the date of the -lessee’s -interest to the mortgagee. The liability in ' 
mortgage. ` such cases is not.based upon possession as such and 
The right of a lessee holding over with the con-, -the fact of possession is important only.as a matter 
Bent of the lessor is assignable, and the doctrine of for consideration in determining whether the whole 
e privity -of estate is as applicable to an assignment interest of the. lessee has been transferred to the 
;ofthe. interest of a tenant holding over by consent mortgagee. C BENGAL NATIONAL BANK, LTD. v. JANOKI 
as to'any'other interest within s. 105 ofthe Trans- -Narts Roy, 31 C. W. N. 973; A. I. R. 1927 Cal. 125: 54 
“fer of Property ‘Act; the assignee of such an interest C. 813 + 484 
cannot escape liability for-rent merely on the ground 
, that the lease: contained a covenant for renewal; and 
, & formal registered instrument for a fresh term had 





Lease of village of which village officers 
were being paid by landlord out of  profits— 


„not been executed. Landlord relieved by Government from duty to pay 
. It is.not im consonance. with any principle of oficers—Right of landlord to recover such profits 
equity that a mortgagee, of a lessee should be from tenant. dàl t et ill 

compelled to perfect his. title at the suit of the A zemindar granted ,& lease of certain villages, 


~ ;lessor for the purpose'of enabling the.lessor to cast ' 2 the gross yield of which he used tc ‘appropriate 
upon him the: burden of the covenants of thelease 9 Percent. for the pay of village officersand 36 per 


_in'the absence of anyprivity; of contract-between these CEN. for himself, leaving 52 per cent. for the cultivat- 
parties. i . ing raiyats and rest for charity. The, Government 
`: Per Rankin,.C. J.—Section 116 of the Transfer of Subsequently relieved the zemindar from the charge 
Property Act does not mean that, if there is an Of paying the village officers and ‘increased. the 
agreement in a lease for renewal.for a certain term, Pestkush payable by him by a lumpsum. The 


, then the lease is renewed for that, period ifthe-lessor lessee having fallon into han SATB Pos Semana sued 
‘consents. to the lessee's holding over after the ex. -bim for the rent due to him under the terms of the . 


upiry of the term of the lease. lease, the amount payable for charities and the 9 per 
z The ‘tenant continuing if, occupation under a Cent. payable to village officers. The lessee pleaded 
special agreement for a further lease isa different tbat as the lease bore to be of the'vilage, the 9 
| case from the tenant holding over merely,by-consent per cent. was also transferred to-him with the ob- 
but, iffor. any reason, his agreement has to be dis- ligation to pay the village officers, and that the zemin- 
regarded he can fall back upon’ the landlord's mere dar was not, therefore, entitled to recover the same: 
-consent .and claim his: rights under s.116 of the Held, that the 9 per cent. was not conveyed to the 
; Transfer of Property Aot. " lessee, that the de facto handing over of the. grain 
In such a case, as between the lessor.and the lesgee by him was really’ done ad hoc as agent of the zemin: 
“the position -is -that the .latter is either (1) by virtue dar and that, therefore, the claim of the lessee to . 
- of the doctrine of specific performance or otherwise have a proprietary right in ine 9 per cent. under 
clothed with the estate and right given by the special 2 personal obligation to pay the village officers was 
agreement or (2) the holder of-a lease-from month to quite unfounded P C RAJA OF Ramnap v. MUTHANAN 


moniti. Servar, 53 M. L. J. 289; A. I. R. 1927 P. O. 206; 46 O. 
If at the expiry ofthe original term, the person L. J. 231: (1927) M. W. N. 713; 39 M. L. T..258; 29 
who continues. in occupation is not the lessee-but Bom. L. R. 1400 . 3 337- 


. his'representatives or assigns there -is nothing in 
* s. 116 f0 enable the lessor by mere consent to convert 
such representative on assign into. & monthly tenant. 
Such a person inthe absence of agreement is a tres- 


————Notie’ to quit—Abortive negotiations . for 
increased rent— No waiver.  ® i $5 
Abortive negotiations between a landlord and his ` 


-tenant. with regard to payment . of: increased .rent, 


. passer. er - gubsequent to a notice to* quit, do not amount a 
Bun where the original lessee holds. over by con- aise of the notice to quit. R Tmar UN Tune v. 
sent &nd becomes.a-tenant.his interest is assign- - MOHAMED Asam Boxar, 6 Bur. & J-164; A. I. R. 1927 ° 
- able, though the. lessor can determine it by giving R 976 : : : .335 
. the notice..specified in s. 106 of the Transfer of Pro- m * : 
. perty Aet. . m i ———— Recorded tenant, whether represents his 
‘Per Buckland, J—The-words ‘in the, absence of a co-sharers— Question of fat: —Decree against recorded 
‘-contract 46 the contrary’ in s. ll8of. the Transfer‘of - tenant—Sale of tenure~Interest of co-sharers, 
. Property Act must. be taken as ‘relating to what. .. whether passes, en! ut Eta 
e e 


e 904. 
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There is no rule of law that a recorded tenant 
represents all lis co-sharers and the question whe- 
ther one of the heirs of a deceased tenure-holder, 
whose name is registered in the landlord's office, 
can be regarded as agrepresentative of the other 
heirs also depends on the ¢ircumstances of each 
particular case and is largely, if not essentially, a 
question of fact. 

Although a landlord may look for his rent from 
only the registered tenant, yet whenhe proceeds to 
sell the tenancy it has to be considered in each case 
whether the registered tenant represented his co- 
sharers also. OC Simsannessa BIBI v. RAHIM PRAMA- 
nik, A. I. R. 1927 Cal. 900 619 


Rent—Partial dispossession of —tenamt— 
Suspension of entire rent—Doctrine,. how far 
applicable to India—Equity—Rent fixed not in 
lump but per acre—Rule, whether applies. 

The Oommon Law doctrine of suspension of pay- 
ment of rent, where a tenant has not been put in 
possession of part ofthe subject leased, should not 
be imported to India, particularly in the mofussal, ir- 
respective ofany consideration whether tho application 
of such rule would meet the ends of justice. 

It is inequitable to hold that in every case of dis- 
possession of the tenant from a part there should be 
an entire suspension of rent so as to entitle the 
tenant to hold the remainder rent-free in perpetuity, 
where the lease is permanent and the landlord is 
unable to put the tenant into possession of the 
whole for some reason or other. The Court should 
always endeavour to apportion the rent, whenever 
possible and the rule of suspension of rent should 
be applied only in exceptional cases. 

Further, the said rule isnot applicable to cases 
wherea lump rent is not fixed for the whole land 
leased treated as an ‘undirvisible unit, but rent is 
stipulated as so much per acre or bigha. C SusiL 
Kumar Biswas v. Rasant KANTA Onakrasutry, 31 C. 
W. N. 990; A. 1. R. 1927 Cal. 737 775 


— —— — Suit in ejectment—Burden of proof—Madras 
Estates and Act (I of 1908), s. 6 —Visabadi' 
and ‘jeroyatidar’, whether imply occupancy right— 
Admission by landlord of occupancy right, sufficiency 
of, to convert private land into ryoti. 

Ina suit in ejectment by a landlord against the 
tenant, the onus initially lies on the plaintiff to show 
that he has a present right to obtain possession from 
the defendant who is in occupation at the time of suit. 

The term 'visabadi does not imply necessarily 
permanent occupanef right, nor does the term 
‘jeroyatidar’ imply that or that the executant was 
occupancy ryot ‘of the plaint land. 

Admissions inter partes by the landlord cannot have 

-the ‘effect of converting what is in fact not ryoti 

land into ryott land or of conferring on either party 

occupaney right in land which is no$ryoti land. M 

8 SNyaTURI LiNGAYA A gravaRuU v. KANDULA GANGIAH, A. I. 

R. 1928 Mad. 58 892 





Uniformity of rent—Long- possession-- Pre- ' 


sumption of permanefcy, whether arises. 

The mere circumstance of the uniformity of rent 
and long possessionedoes not suffice to raisea pre- 
supption, of permanent tenancy. N Ramrao Hr v. 
DATTATRAYAERISHNA 558 


Landlord and Tenant Procedure Act (VIII of 
1869), s. 52—Non-transferable holding—Non- 
e payment of rent—Decree for ejectment— Deposit of 
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arrears bytransferee of holding, validity of—Civil 
Procedure Code (Act V of 1908), whether applies 
to saleg under Act VITI of 1869. S 


A transferee of a portion of a non-transferable 
holding has no right to make a deposit of the 
arrears.of rent due bythe tenant so as to defeat 
the landlord's right to ejectment under a decree 
obtained by him ina suit instituted under s. 52 of 
Act VIII of 1869. 

The provisions of the Code of Civil Procedure are 
not applicable to sales under Act VIII of 1869. GC 
Baneswar SINHA v, ABDUL Hassan, 31 O, W..N. 1016; 
A. I. R. 1927 Cal. 752 180 


Letters Patent (Bom.), cl. 10. See Atrorney 681 


cl. 12—Mortgage by deposit of title-deeds— 
Property outside Ordinary Original Civil Jurisdiction 
of High Court—Suit for sale—Jurisdiction of High 
Court—'Suit for land’, meaning of—Suit for sale on 
mortgage, whether suit for land—Arising of cause 
of attionas ground of jurisdiction—Defendant dwef- 
ling or carrying on business, etc., whether confers" 
jurisdiction—Equitable jurisdiction of High Court 
to act in personam—Construction of Statutes— 
Resort to previous state of law. 


Held by the Full Bench (Fawcett and Mirza, JJ., 
dissenting).—(1) that a suit brought by a mortgagee 
of land to enforce his mortgage by sale is not a ‘suit 
for land’ within the meaning of cl. 12 of the Letters 
Patent of the Bombay High Court ; 

(2) that asuit by a mortgagee of land situated 
wholly outside the limits of the Ordinary Original 
Oivil Jurisdiction of the High Court to enforce his 
mortgage by sale can be maintained in the High 
Court under s.12 of the Letters Patent where the 
cause of action has arisen wholly or in part within 
the said limits, provided, in the latter case, the leave 
of the Court is obtained. 

Per Marten, C. J. and Blackwell and Taleyarkhan, 
JJ.—(Faweett, Kemp and Mirza, JJ., dissenting).— 
A suit by a mortgagee ef land situated wholly outside 
the limits of the Ordinary Original Civil Jurisdic- 
tion of the High Court can be maintained in the 
High Court under s. 12 of the Letters Patent, where, 
even though the cause of action does not arise 
wholly or partly within the said limits, the defend- 
ant dwells or carries on business or personally works 
for gain within the said limits at the commencement 
of the suit. 

Per Marten, C. J.—It is erroneous to say that the 
High Court does not act in personam in mortgage 
suits. z 
The expression ‘suits for land’ in s. 12° of the 
Letters Patent refers to suits to obtain or fecover 
land or alternatively to suits which substantially 
involve the recovery of land or its equivalent. It 


does not mean a ‘suit relating to or concerhing land's” 


The word ‘for’ in the expression indicates that title” 
to or possession of immoveable property? must be the 
primary object of the action. s $ : . 
Just asthe primary element ina mortgage is” the 
debt and not the security, so the prim&ry or sub- 
stantial object of a mortgage suit is the paythent of 
the debt, and the sale sought for is merely ancillary 
to the maie or final end, viz, the payment’ of the 
mortgage-debt. : : 


The last alternative under cl.12 of the Letters ' 


Patent beginning with the words ‘or. if the defend-- 
ant «shall dwell’ is a separate - alternative and . 
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not dependent on the earlier “alternative beginning 


with the words ‘or in allother cases’. Clausé 12 is. 
divided.into two branches made up of (a) purisdic- 


tion re subject-matter, and (b) jurisdiction re resi-.. 


dence and place of business. The former would: 
apply to suits for land where the property is within 
the jurisdiction, or in all other cases where the 
cause of action arises wholly or in part within the 
jurisdiction. The second branch would apply to 
jurisdiction in all cases where the. defendant him-, 
self is within the jurisdiction. c 

Per Fawcett, J.—The words ‘suits for land’ in s. 12 | 
of the Letters Patent must be construed in the 
wider sense of substantially relating to land and not 
in the narrower sense of suitsfor recovery of land 
anda suit brought by a mortgagee of land to enforce 
his mortgage.by sale is ‘a ‘suit for land’ within the 
meaning of that expression. . 

The legislation prior to 1859, thé draft ofthe 
English Law Commissioners in regard to both the 
jurisdiction of the, High Court and that of the 
Mofussil Courts, the Code of 1859, especially s. 33 of 
that Act and the similar s. 3. of Act XXIII of 1861, 
the Secretary of State's Despatch about the Letters 
Patent, the amendment of.s. 382 of Act VIII of 1859 
in 1870, and the subsequent Codes of Civil Procedure 
of 1877, 1882 and 1908, all go inone and the same 
direction as indicating that a wide meaning such:as 


“a suit relating to land" should be given to the : 


words “a suit for land". 

The fact that jurisdiction in personam was exercised . 
in suits relating to immoveable property by the 
Courts of Equity in ‘England is not a good ground 
for holding that merely on that account it can be 
exercised by a High Court of India. 


In construing a Statute although the Court should 


in the first instance see what. the natural meaning 
of the language ueed is apart from any other con- 
sideration, yet, when the provision is of doubtful 


import, resort may be had to other aids to construction - 


in proper cases as for instance the previous state of 
the law. - . ` 

Per Kemp, J.—Whatever may be the correct con- 
struction of cl. 12 of the Letters Patent an inter- . 
pretation which has long been adopted and acted 
upon should not be lightly disregarded. Tur 

Per Mirza, J—The High Court on its Original 
Side does not possess the machinery for enforcing 
any decree in personam, relating to immoveable pro-' 
party situated outside its local limits except in the 
limited instances comprised under O. XXI, r. 32, 
Uivil Procedure Code, which do not cover mortgages. 

The last part of cl. 12 of the Letters Patent does 
not, even on the wider interpretation to be given 
toit; contemplate the exercise of the equity juris- 
diction in personam. - 

A suit for land means a suit- which is substantial- 
ly: for land, that is, for the purpose of acquiring title 
| to or comtrol over land. It includes any suit in 
which a decreé is asked for operating directly upon 
the "land: and' woufd,. therefore, include any suit. 
brought to enforce’ a security upon land. 

Pes” Blackwell, J.—The High Court has no in- 
dependent equity jurisdiction apart from ‘that con- 
ferred by,’cl.12,-of the Letters Patent and unless a 
suit is brought within the four'corners*of cl. 12, 
it Has no jurisdiction to entertain it by, seeking 
to apply the equity powers of the Courts’ in England, 
or &ny other powers. 

TA su for 
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"land means ‘a suit to obtain land’ ' 
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and its meaning cannot be extended ‘sq as to include 
a suit ‘substantially’ for land where a question of 
title - to the land may ‘be involved. 

Per Patkar, J.—' The words ‘suit for land’ mean a 
suit in whichthe substantial Question is the right to 
and, 


'." Qlause 12 of the Letters Patent read according to 


the interpretation put on it by uniform practice 
excludes the equity jurisdiction to act in personam 
which devolved upon the High Court from the 
Supreme Court, though under tle proviso to s. 16 
of the Civil Procedure Code Mofussil Courts are 
invested with that jurisdiction. - 
, Per Taleyarkhan, JA suit by a mortgagee for 
the realisation of the monies advanced by him to the 
mortgagor by the sale of the,mortgaged property js 
substantially a suit.for the recovery of the mortgage 
debt, and as such it isnot a suit for land within the 
meaning ofcl’12 ofthe Letters Patent. _ ~ 

The High Court has jurisdiction to try suits of 
every description when the defendant dwells, etc., 
within the limits of the Ordinary Original Jurisdic- 
tion of the High Court. B HarrunHAI HASSONALLY v. 
FrAMROZ EpcLJRE Dinsuaw, 29 Bom. L. R. 498; A. I. 
R. 1927 -Bom. 278; 51 B. 516 . 8 


X cl. 12—Suit by mortgagee, for sale, whether 
‘suit for land' — Jurisdiction of High Court. .' 
-A suit by a mortgagee of land to enforce his mort- 


gage by sale is not a ‘suit for land’ within the mean- - 


ing of cl. 12 of the Letters Patent of the Bombay 
High Court. B RAJARAM TUKARAM v. CENTRAL BANK OF 
INDIA Lrp., 29 Bom. L. R. 659 ; 115 


Letters Patent (Cal), cl. 12 —'Suits for land or 
other immoveable property’, meaning of—Suit jor 
share of sale-proceeds of property outside juris- 


diction, whether suit for land—Jurisdiction 'ón: 


ground of residence of 'defendant'—Several defend- 


ants—All defendants, whether should reside ‘within ' 


jurisdiction—Equitable jurisdiction of High Court. 


The term ‘suits for land or other immoveable pro- . 


perty’ in ‘cl. 12 of the Letters Patent, Caleutta, ‘is 


not limited in its. meaning to suits, in which the. 


plaintiff seeks to recover possession of land or other 


immoveable property’ but means ‘suits in which, | 


having regard to the issues raised in the pleadings, . l 


the decree or order will affect directly the proprie- 
tary or possessory title to land or other immoveable 
property. ME 

A suit for a share in the 'gale-proceeds of an 
ancestral house situated beyond the local limita of 
the Original Civil Jurisdiction ofthe High Court, in 
which the real issue to be decided is not with 
respect to the title to such property but whether the 
plaintiffs at all-materialtimes were members -of the 
joint undivided, family to which the property in suit 
belonged, is not a ‘suit for land or other immoveable 
property’ within cl. 12 of the LetterssPatent. 

Where a suit is instituted in the Origindi Side of 
the High Court against several, defendants, some of 
whom reside within, and some outside the local limits 
of the "Original Jurisdiction of the High Court, the 
High Court has no jurisdiction under the last portion 
of cl.12 ofthe Letters Patent totry the suit ever 
as against those defendants who are within the 
jurisdiction. The expression ‘defendant’ in the said 
clause is nsed in'a. collective sense and includes‘all 
the defendants where there are several defendants. 


Both in India‘ and in. Ehgland the High Courts, 


056 
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for the purpose of doing equity, possess jurisdiction 
rto pass decrges in -personam which may affect im- 
“.moveable property: situate beyond the jurisdiction of 
the Court. But, while this jurisdiction:in equity is 

- sto'be exercised at the ` 
* "Qourt will act in'confpliance -with. limitations upon 
its discretion which have long been established. C 

: GOOULDAS v. OBAGANTAT, 54 9. 655; A. I; R. 1927 Cal. 

` 108 " 721 


..Letters Patent (Rang), cl. ,13— Judgment, mean- 
| "ing of—Order gejecting 'application for removal of 
„attachment, whether’ judgment—Civil Procedure 

"Code (Act'V of 1908), O. XXI, rr. 58, 68. 

“An order dismissing an application for removal of 
„an attachment under Ô. XXf,r. 58 (1) of.the Code of 
'Qivil Procedure is not a ‘judgment’ within the mean- 
ing of cl. 13 of the Letters Patent of the Rangoon 
; High Court and is, therefore, not appealable under 
the said clause... R JAMAL BROTHERS & Co., LTD. v. CHIP 
Mog & Co., 6 Bur. L. J. 162; 5 R., - 381; A. I R.1927 

, Rang. 287 330 


.Limitatlon—Burden of ek of plaintiff to 
-4prove.that his ‘suit is within time—Endorsements of 
~~ "same- payment in- different languages , bearing 
different dátes—Duty of plaintiff to pr ove correct 
date. 
^'A promissory note contained two endorsements 
of payment one in Tamiland the other in Burmese 
with regard to. the- very same payment neither of ' 
which could: be called in question with regard. to its 
„genuineness or,good faith. The dated of the two 
“endorsements ` differed and. if the Tamil endorse- 
“ment was correct the suit would have been within 
"time and if the other was ‘correct the suit would have 
‘ been time-barred. , In‘a suit onthe promissory:note: 
Held,:,that ^the burden was on’ the plaintiff to 
: prove that the date mentioned in the Tamil endorse- 
.\ment was the true date inasmuch as it is the duty 
"of: a plaintiff to prove that'his suit is within time. 
AHyEDSA RowrHER v. Ma San NYEIN, 6 Bur. LL. 9.102; 
A.I. R. 1927 Rang. 255 368 


4 Limitation ‘Act (IX of 1908),:s. 5. See G. P. C., 

1908;-0. XLI, R. 1 ‘ -545 
. —— s; 5 —Discretion to extend time, nature óf 

—"Sufficient cause"—Mistake of law. 

Section 5'of'the Limitation Act gives the Court a 

- discretion which is to be exercised in a judicial 
-manner. 

The words ‘sufficient cause’ in s. 5, Limitation Act 
"ighould receive a liberal construction: so as to advance 
- substantial justice when no negligence, nor inaction, 
Jnor want of bona fides is'imputable to the appellant. 

A mistake of law made in good faith is a ‘suffi- 

elent cause’ within the meaning of law. : But where 

.the: circumstances are such as to fix the appellant 

» with the knowledge of a change ia law several months 
“prio? to: the date :of hearing, the mistake cannot be 
said to be a ‘suficient cause. ,L GEORETARY OF STATE 

“FOR INDIA v. TIRATH RAM 281 
^85. 6,7, Seh. 1, Art. 182 (5)—Co-heirs— 

"Joint decree "(n favour of co-heirs some being 

. minors—J vint right to. execute—Right to give dis- 

«charge— Application for execution—Limitation— 
`e ‘Proper Court’, meaning of. 

DA decree for an amount due to one P was; 

` P's death, passed -jointly in favour: of A, B and C, 
.bhis-heirs; of whom B and C were minors. There 
- Was no evidence to ow that * Hie decree-holders 
PSS Sint a gud ^ x 


. 
` 
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[1927 
Limitation Act—1908—contd. 


were members of a joint Hindu family, or as ta 
"whether. they -were governed ‘by the Dayabhhga:.or 
Mitakshara Law or-that A was- acting as -a karta, 
“An. aplication for execution ‘of the decree was made 
after the expiry of more then five. -years from the date 
of the decree, B and C being still minors: 

Held, (1) that the decree was one which “AIB and C 
were jointly entitled to execute within the meaning 
of s. 6 of the Limitation Act; 

(2) that, under the circumstances, A could not-be 
“held to have been capable of giving a discharge to 
the judgment-debtors without. the concurrence- of B 
and C withins.7 of the Limitation Act; 

(3) that the application was not, therefore, barred. 

An application for execution which is made neither 
tothe Court which passed the decree: nor to a Court 
to which.the decree has: been sent for execution ia 
not an application -to the prope Court in 
accordance with law within Art. 182 (5) of Sch. I of 
the Limitation Act. C  JuaanL  KisHoRE DERI v, 
Batpya Nata Roy, 32 O: WON. 192 < 668 


ss. 9, 15 Order granting injunction" ve- 
straining defendant - from drawing out money in 

Court on plaintiff paying interest—Dismissal of 

suit—Cause of action for claiming interest, when 

arises—Limitation—Order, whether executable. 

A decree-holder obtained an order for payment of 
a,sum of money in rateable distribution. In a suit, 
, by another creditor of the judgment-debtor to set 
aside the decree as being fraudulent and collusive, 
‘an injunction was issued preventing the decree-holder 
from drawing out the money on such creditor-plaint- 
iff undertaking to pay interest at9 per cent. per 
annum upon the sum in question from the date. of 
order till the disposal of the suit in the event of the 
said suit being dismissed, the money to be placed in 
: fixed deposit:and it was added "the interest accru- 
ing thereon will be credited to the plaintiff on the 
disposalof the suit." The suit was dismissed. Pend- 
ing an appeal against the decree, the High Court laid 
another injunction against the withdrawal of the ' 
money, on condition, that interest af 6 per cent. was 
paid from the date on which the suit was dismissed. 
-The suit was ultimately.dismissed: by the High Court. 
On an application by the decree-holder for execu- 
“tion including the amount of interest of 9 per cent. : 

-Held, (1) that the undertaking by the plaintiff to 
pay nine per cent. interest to the applicant extended 
.only to the first dismissal of the suit; 

(2) that there was no injunction restraining the 
decree-holder from . applying for interest at any time, 
and on the first dismissal of the suit, time began to 
run for recovering interest : 

(3) that an application in execution for interest 
.made more than three years from the date 0f the first 
dismissal ofthe suit was barred by limitation. 

Per Odgers, J.—'T'hat the order granting injunction, 
on the plaintiff undertaking to pay ititerest onthe 
sum which the defendant was. restrained from dråw- 
ing was an executable order in respect of interest at 


` the instance of the defendant othe flismiesal gf the 


suit. M VENKATARAMMA AYYAR v. SOUTH INDIAN "BANK, 

TINNEVELLY, (1927) M. W. N. 529; A. I? R. 1927, Mad. 

937; 39 M. L.T. 394 750 

— —— $. 12. See LAND ACQUISITION Ach 1894, ss, 
18, 546 : 


P "397° 
S. TE for copies ° by post— 
T4me spent by Copying agent for getting estimate 


. of eapytng Fee, whether time requisije for obtaining 


ie 


Vol. 164), 


Limitation Act—1908—contd. 
‘copies—Copying agent, whether agent of Qourt— 
Chief Court's Rules and 
4 (3i) and 4 (iv). 

The Copying agent cannot be regarded as other 
than an agent of the applicant and is not an agent 
of the Court either under r: 4 (ii) .or 4 (iv), Ch.-I of 
the Rules and Orders of the Punjab: Chief: Court, 
Vol. III. : - 


GENERAL INDEX, 
"Limitation Act-1908—centà^ ivi 


Orders Vol. III, Ch. I, rr. - 


The time spent,by the Copying agentin getting ` 


estimate etc. and putting in the application 
with’ the proper fee:could not be allowed to an 
appellant as time requisite for obtaining copies in 
computing the period of limitation for appeal as the 
Copying agent is an agent of the applicant and not 
ofthe Court. L Hasr ABDUL RAHIM v. Curr RAM-AxAR 
Naty, 28 P. L. R. 605; A. I. R. 1928 Lah. 16 586 


S. 14—8Suit by successful pre-emptor of sale 


of shamilat for possession—Limitation— Exclusion - 


‘of time—Period during which vendor's son- was 
“prosecuting suit:to set aside sale, whether can be 
excluded, ' : 


In computing the-period of limitation of a suit by: 


& successful pre-emptor ofa sale of shamilat land 
to.recover possession of the land on partition of the 
shamilat, the period during which ‘the son of the 
vendor was prosecuting a suit against the vendee 
and the pre-emptor for: setting the sale, cannot be 


excluded under the provisions of s. 14. of the Limita- ^ 


tion Act. L.SAT Barrar KHURD v. AHMAD, 28 P. L. R. 
403; 9 Lah, L. J. 477 726 


5,15, See LIMITATION Aor, 1908, ss.-9, 15 








5 
— 8, 18. See Bencar TeNANOY Aor, 1885, sa 





: $, 19—Acknowledgment, essential ingredients 
of —Claim for: accounts of dissolved partnership— 
Infructüous reference, 
acknowledgment. - < . 
Though an acknowledgment under s. 19 of the 

, Limitation Act must be a conscious and dis- 


tinct admission of an existing liability or jural rela- ' 


tion between the parties, there is nothing inlaw 
to require that’ an acknowledgment should be ex- 
press. It may be ‘implied, provided that the im- 
plication is a necessary implication so as to render 
the acknowledgment clear and unequivocal. 


whether can operate as. 


. points at issue and Art. 


An acknowledgment of liability is not limited to. 


a debt-only. It may bein respect of any property or 


right which is’ the -subject-matter of ‘the suit and it « 
need nòt specify every legal consequence of thething | 
1 


acknowledged. 


Where a plaintiff ina suit fortaking of accounts _ 
ofa dissolved partnership, relies on an acknowledg- . 


ment to savehis suit from the bar of limitation, all 


that ‘the plaintiff. is required to prove is that the. 
defendant? had, admitted from time to time the ex- 


istence of partnership accounts and his obligation to 


settle. such accounts and it is not necessary thatthe - 


acknowledgment should cêntaini an admission of 
liability to pay a particular sum or such sum as may 
be found dye. : A roe 

e, Recitals in a reference may be a suffpient ac- 
knowledgment of. a right under,s. 265 
Contract Act of a plaintiff to have'a partnership 
wonnd up and any surplus dues paid, even though 
the referenpe proves infructuous, S; HUKUMATSING 
K'UNDANMAL v, NENUMAL REJHUMAL : 572 

- Sch. 1, Art, 7—Suit for-wages.. by motor-can 





Bar 


of the. 


H 


^ E 


a 

: driver—Limitation—Motor-car: 
‘artisan’. ere 

' A motor-car:driver is ane ‘artisan’ within the 
meaning of Art. 7 of Sch. I- of the Limitation : Act, 
‘and must, therefore, sue for his wages within one. 
year from the date when his wages accrue due. R 
R. SEWARAM v. LAOHMINARAYAN, 5 R. 477; A.I. R. 1927 
Rang. 279 ps 520 


— —— Sch. t; Art. 12 ,(d). Sfe BxxaanL PATNI 
“REGULATION, 1819,5..14 °° - 151 


——— Art. 14, applicability of, to executive 





. "orders of Government Officers. PM 

Article 14 of the Limitation Act applies only to 
proceedings to which by law isgiven a partieular 
effect. lt must be an order of at least a quasi judicial: 
character and not-a mere executive order. 

An order of a Collector regulating the supply of 
water to certain lands so as to injuriously afiect the 
irrigation thereof is not governed by Art. 14, Limita- 


tion Act, and no suit need be brought to set it' aside £ 


‘within the period prescribed by the said Article. M 
RAMESHWARAM D EVASTHANAM V. SECRETARY OF STATE FOR 
INDIA, 39 M. L. T. 633 m 


— — —7- Art 45—‘Award’, . meaning of— 
Decision on contest and after ‘investigation’, necessity 


of—Mere settlement of land in another's name—Suit | 


for confirmation of possession—Limitation.. 


The 'award'contemplated by Art. 45 of the Limita- | 


tion Act pre-supposesa contest between the parties 
and a decision after proper investigation into the 


Act is not, therefore, applicable to a-case where land 


has been settled in another's name without any cons. 


test or a decision after investigation. ' à 


A suit for confirmation of possession of 


the Limitation Aet, inasmuch as the settlement made 
by: the authorities, in so far as it determines the 
amount of revenue, payable in respéct of the pro- 


perty, is notin any way affected by such suit and it " 
.isnot necessary for the plaintiff to sue to set aside : 


the award of the authorities. 


C LaTrFA-KHATUN v. 
Torz& ALI, A. I. R. 1927 Cal. 902 


655 


8. 176: 


641 


. 

Arts. 61, 88—Suit on- 
contract of indemnity —Limitation— 
money - for. defendant, meaning of. 
Where the plaintiff sues for recovery of money on 

the allegation that the .defendant had contracted to’ 

indemnify ‘the. plaintiff for the money paid by him 
om defendant's "behalf, the suit'is governed for pura 





lointiff paying 


poses of limitation by Art. 83 and dt byiArk. 61 of . 


the Limitation Act. 


by the defendant and later on paid up thesum of. 


„the pro-note, it cannot-be said that, the plaintif had ` 
“paid the, money for the 


meaning:of Art. 61 ofthe Limitation- Act. L Aspyr? 
QADIR v. IMAM Din, 28 P. L. R.138; 9 Lah. L. J. 165; 
. A.. I. R. 1927 Lah, 231 . 


5 





family property, what constitutes, . 
Arficle 127 of Sch: I- of the Limitation, Ac& ig 


not applicable to.acase wherethero is ng clear evi 


; rer, ` whether” 


781 ; 


45 of Sch. I of “the Limitation : 


r lind which . 
has been settled in another's name ‘by the Revenue ` 
Authorities does not fall-within Art. 45'of Sch. I of ' 


—— — Art. 57. See. CoNTRAOT Acer, 1878, < 


basis of . 


defendant - within the , 


418. . 
Art. 127-—Exclusion^ {rom joint - 


Where the plaintiff gave à pre-notefor a sum owed:. ' 


ee 
^ 4958 es : 
Limitation. Act—1 $08—contd.. 


„dence of exchision of the plaintiff from the enjoyment 
of the joint family property. O BISHUNATEH ,KUNWAR 
v. Suro BanapuR SINGHgi O. W. N. 550; A. I. R. 1927 


Oudh 265. 587 


' — Time, when begins to run— Knowledge, necessity of. 
'.An adverse entry in a khewat will not set time 
'running against a person unless he has notice ofthe 
entry. O ASHRAF ALIY. MOHAMMAD ALI, 1 Luck. Cas. 


311; A. I. R. 1927 Oudh 448 394 
= - Art 144 —Álienation. by. prior 
trustee —Suit.by succeeding trustee—Limitation— 
`, Adverse possession. Kn 
. Where the trustee of a: temple alienates trust pro- 
perty for purposes not binding on the trust, the 
possession of the alienee during the life of the 
alienor is not adverse and upon his death the 
succeeding trustee is entitled to institute proceed- 





- ings to recover the estate and limitation runs against - 


im only from the time when he assumes office. M 
rss fh NAIOKER V. ALAGARASAMI NAICKER 355 
aan a Art.148. See MORTGAGE 400 

















E Arts. 155, 156, See Or. P.O. 
1898, ss. 476, 476B 
LER ide Art. 166: See O.P. C. IND 
.91. 
KALEN Art 176. See O. P. O., 1908,0. 
XXII, rr. 1, 4 ' “398 


"Aor, 1920, s. 33 
LE Arts. 181,182, 183— Award. filed 
‘in Court—Limitation- for execution—Arbitration 
eo. Act (IX of 1899), s. -15—'As if it were a decree of 
cabe i’, meaning of. € i 
: Ie Gaman a enforceable as if it were a 


decree of the Court" in s.15 of the Arbitration Act 


: —— —— Art. 181. See PRoviNOIAL INSOLYENOY 
Š - 816 





ver the question of limitation for'execution as: 
well as the question of procedure; and the period, 


imitation for the execution of an award filed in 
Gea adie the provisions of the Arbitration Act, 
ib, therefore, governed by Art. 182 or 183 of Sch. I 
to the Limitation Act according to the Court in 
which the award is filed, and not by Art. 181. C 
‘BELVEDERE JUTE MILLS Lrp. v. HARDWARIMULL & Co:, 
31 C. W. N. 1097; A. I R. 1927 Cal. 853 . 808 


^ 





See O. P. C., 1908, s 48 
————— Art. 182 (2)—Abatement of appeal 





— 


uns from order of abatement—‘Final order of 
‘Appellate Court’. 


“An order of an Appellate Court declaring that an 


sl has abated and dismissing tle appeal on the 
A appeal pos abatement isa “final order ofthe Appel- 
Ln lute Court’ withif the meaning of cl, (2) of Art. 182 


of Sch. I of the Limitation Act and an ‘application 


for execution presented within three yeers of such . 


n is not barred. 
= mecum appeal js entertained and an order made 


y the Court to which the appealis preferred which 


“peri imitation. for execution runs from the 
Pedo cet of the. Appellate Court. C Gonur 
Bzranr 9. RAM KRISHNA SHABA, 46 O. L.J.111; A. T. 

oR. 1927 Cal. 760- E d |. 566 
-— Art. 182 (2)—'Deeree oj Appellate 





we 
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INDIAN GASES. l 
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— Sch. |, Art 144—Adverse entry in khewat , 


Art.182—Revival of proceedings. - 
3 ^ 116 


Executionof decree— Limitation—T ime whether - 


b ‘PILLAI v, GOVINDA Rao, 
his thé effect of finally disposing of the appeal, 


"gott; meaning of—Ex parte decree—Lixecution—-: 


(i927 


_Decreg on appeal from application to- set aside 

decree whether gives fresh starting point. ^ ° 

The ‘decree on appeal for purposes of cl., (2) of 
Art. 182 of Sch. I of the Limitation Act means decree 
on appeal from the decree to obtain execution of 
which the application is made, and does not include 
a deeree on appeal from an order passed on an 
application to set aside an ex parte’ decree which is 


- sought to be executed. 


A decree passed on appeal from an order on an 
application to setaside an ex parte decree, does not, 
therefore, operateasthe starting point of limita- 
tion for an application for execution of the ex 
parte decree. O Faxtr Onano MONDAL v. Dara 
OHARAN PARUI, A. I. R. 1927 Cal. 904; 54 O. 1052 466 
—— Sch. |, Art. 182 (5). See LIMITATION ACT, 


1908, ss. 6, 7 668 
— Art. 182 (5)—'In accordance with 
law’, meaning of—Application dismissed for 


non-production of Succession Certificate, whether* 

saves subsequent dpplication from limitation. 

An application for execution which is in accord- 
ance with the ‘provisions of rr. 11 to 14 of O. XXI of 
the Civil Procedure Code does not cease to be an 
application ‘in accordance with law’ within the 
meaning of Art. 182 (5) of Sch. I of the Limitation 
Act by the reason of the fact that it was dismissed 
onthe ground that some of the decree-holders had 
died and the heirs who were substituted in their place 


had not produced Succession Certificates. 


An application for execution without producing a 
Succession Certificate is perfectly in order even 
though no'relief could be granted until the certificate 
is produced. Pat Bini ArsmA v. MAHABIR Prasap,6 
Pat. 440; 8 P. L. T. 671; A. I. R. 1927 Pat. 324 218 


Lower Burma Land and Revenue Act (Il of 
1876), 8. 19—Rules under Act, r. 52—Squatter 
on State land—Service of notice of ejectment by 
Settlement Officer — Egctingwishment of squatter's title, 
The service of notice of ejectment by a Settle- 

ment Officer which, has not been appealed against 

puts an end to whatever rights a .person may have 


'in State waste land which he has entered upon and 


cleared for the purposes of cultivation, and he cannot 
after such notice has been served and has become 
final, maintain a suitfor ejectment even against a 
trespasser. R Maune Po Sein v. Maung Sawe Hpaw, 6 
Bur. L. J. 100; A. I. R. 1927 Rang. 236 365. 
Madras Estates Land Act (1 of 1908), 5. 6. See 
LANDLORD AND TENANT ' . *892 
S. 26, cl. (Iv) —' Waste land'—Land ynculti- 
vated for long time, whether waste—Question of fact. 

To attract the provisions of s. 26, cl. (iv) of the 
Madras Estates Land Act it must be shown that the. 
land, at the time of the lease, was waste land and that 
the lease was given for clearing it and brivging it 
into cultivation. 

The question whether a piece of‘land is waste lghd . 
or not must. depend upon the circumstances of each 
case and the evidence given init. M OnINNATHURAI 
(1927) M. W. N. 316; 20 L, 
W. 215; 53 M. L. J. 308; A. I. R. 1927 Mad. 850. 125 


Madras Local Boards Act (XIV of 1920), $3.. 


207 (1) (e), 223—Encroachment—Disobedience 
of moticedor removal-—Gist of offence— Limitation 
for prosecution, starting point Viren qi of inquiry: - 
-— Serving successive notices—Limitation. : 


Ina prosecption under g, 207 (1) (êjof the "Madfaq ` 


Vol. 104). 
Madras Local Boards Act—concld. : 


Local, Bóards Act for failure to obey a notice to remove 
an eneroachment, the gist of the offence is "not the 
making of the encroachment but the failure to comply 
with the order to remove itand the date of the latter 
is the determining factor for computing “the 
period of the three months’ limitation within which a 
prosecution for non-compliance of order can be insti- 
tuted. . : 

The fact that there isa claim for compensation on 
the part of the person on whom notice is served is 
not a reason for non-compliance. All that the Court 


has to see.in such cases is whether the notice has. 


been 'served and whether it has been disobeyed. 

There is nothing to prohibit the prosecution of a 
person against whom two notices for removal of an 
encroachment have been served and who has disobey- 
ed'the second notice. 

On such a prosecution it is not the province of the 
Criminal Courts to go into the question whether'the 
eneroachment exists. ` Wi Narayan IYER v. SUBRA- 
Manian CHETTY, (1927) M. W. N. 346; 39 M. L. T. 205; 
28 Or. L. J. 894 ` 910 


Madras Village Courts Act (I of 1889), s. 73— 


GENERÁL INDEX. | > 


Stamp Att (IL of 1899), ss. 85, 86— Civil Procedure ' 


Code (Act V of 1908), s. 115—Unstamped pro-note- - 
Erroneous levy of penalty and admission of pro-note 
in evidence by Panchayat Court, effect of—District 
Munsif, whether competent to interfere in revision 
—High Court, power of, to set aside Munsif's order 
—Panchayat Court's decision—Just but contrary to 
law—Interference in revision. ' 


An order passed by a District Munsif in revision 
under s..73 of the Madras Village Panchayat Courts 
„Act can be revised by the High Court under s. 115 
of the Civil Procedure Code. ` à 

Where a Panchayat Court, under an erroneoug 
view of the law, levies a penalty on an unstamped 
promissory note, and admits it in evidence, the 
document becomes a stamped document and the 
question whether it has been duly stamped or not 
cannot be considered by an Appellate or Revisional 
Court under,s. 36 of the Stamp, Act; and if a 
District Munsif,'in exercising his powers: under 
8, 78 of the Madras Village Courts Act, interferes with 
the order of the Panchayat Court on the ground that 
the document could not be admitted in evidence, 
he. assumes a jurisdiction which is:net vested in 
him. by law and his order can be set aside by the High 
Court in revision. 

The omission ofthe words ‘or contrary to law’ in 
sub-a. (3) df s.73, Madras Village Courts Act by the 
Panchayat Courts Amendment Act of 1920 shows that 
a decree may be just though contrary to law and a 


re 


-:, The bare fact thata ship is under water or even 


decision though contrary to law need not be unjust.. 


M ;KoNAKALLA RAMA Rao v. NALLARI PITOHAYYA, (1927) 


M.eW. N. 420; 53M. L. J. 131739 M. L. T. 25; A. Y R^ 


1937 Mad. 786 :« 415 


PEE an) . 
Malabar Law, See C. P. C.; 1908, a. 47 420 
- Allotment of properties to tavazhi—Failure 
of fenamt io attorn—-Possession remaining with 
tarwad—d dverse possession. 
o Thekarnovan of a Malabar Tarwad allotted certain 
properties to ‘one ofits tavazhies for.its- maintenance 
but the tenant, in possession never attorned to the 
tavazhi though the karnavan gave notice to the ten- 
ant to pay. rent to the tavazhi. The succeeding 
kagnavan-of thestarwad prohibited payment of rent 
ko E gaid'tavazhi and received the rent and sub- 
in . 


ta ^ 


. E 


Malabar Law—concld. ^ 
sequently made other dispositions of properties con- 
tinuing to remain in possession. A suit for rent 
by the tavazhi also failed. The. karnavan of the 
tavazhi sued for possession more than 12 years from 
the date of the allotment ofthe said properties: 
Held, that the suit must be,held to have been 
barred by limitation, the plaintiff's title having been 
extinguished by  preseription. M PurHEN PunaviL- 


' PARKUM MooRKOTH KANDIYIL ANDgTHODAM UMMAYYA 


v, MoorxotH- KANDIYIL RAYAROTH KANDI PAKKI- 

MUDALIAR, 39 M. L. T. 211 831 

Mandatory injunction. See Srediric RELIEF Aor. - 
1877, s. 55 - : : 139 


Marine Insurance—Sinking of ship—Notice St 
` abandonment—Refusal by wnderwriters- Offer by 
underwriters to sell‘ship to third party, whether 
acceptance of abandonment—-‘Constructive total lose’ 
—Mere sinking of ship, whether actual total loss— 
E Insurance Act, 1906 (6 Edw, VII, Ch. 41) 
s. à ' s 


An offer by the underwriters to a third person to 
sell to the latter a ship of which notice of abandon- 
ment has been given by the assured to the under- 
writers.does not constitute a binding acceptance of 
the abandonment tendered by the assured in spite of 
a previous formal refusal of it. Even if the offer is 
accepted and an agreement to sell is concluded, it 
would only be an executory contract, which the 
underwriters would be able to perform if and when 
they chose to accept the abandonment and: in itself 
could not be an act of ownership. B 

There is no constructive total loss of a ship 
under s: 60 (2)of the Marine Insurance Act, where 


v 


notice of abandonment was given.. . 


its recovery was not unlikely at the time when ` 


that sheis submerged under such circumstances ag 
to present to the salvors a problem of difficulty 
does not amount toan actual total loss, and does not 
therefore, relieve an assured from the necessity of 
proving a constructive total loss. PCJ. A. Gates 
Toe & WHARFAGE Co. v. FRANKLIN FIRE Insurance Co 

A. I, R. 1927 P, C. 188 332 


Marwari Chamber of Commerce, Articles of 
Association, Art, 19. See ARBITRATION 174° 


Master and servant—Termination of service— 
Suit for damages—Ill-health. of servant likely to 
continue for period of motice—Notice, whether ' 
necessary. = 


Where the services of a servant are terminated: 


before the stipulated period it is open to him to sue 


for damages. for bręach on the part oi the master to 
keep him on in serfice so as to enable him to earn his 
wages; but before he succeeds he must prove that he ` 
was himself ready and willing and able to perform 
his part of the contract. x : : 


In the case of service terminable at à sicnt 


notice, where it is certain “that the illness or incapa- , 


city ‘of the servant will extend ‘or has extended to tha 

whole period of notice, the ‘failure of the masfer to* 

give the requisite notice is not sufficient to entitlg 

the servant to claim damages for termination of hig 

services without such notice. S Burmaz OIL Company 

v. NARAINDAS DAYALSING, A. I. R. 1927 Sind 253 185 
LA 


- Transfer of servant for partieular employe 
ment—Negligence of servant—Liability of penon 





M— 


‘Master and sérvant—conolá. 


D 
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INDIAN CASES; 


paving immediate control—Negligence,- what .con-. 


. stitutes. oo a 

When one person lends his servant to another for 
a particular employment the servant, for anything 
done in that particular employment, must be dealt 
with as the servant ofthe man to whom he is lent, 
although he remains.the general servant ofthe per- 
son who lent him, apd the responsibility in respect 
of. negligence. on” the part of the servant 
under- such circumstances attaches to the person to 
whom he islent and not to the other. 


The plaintiff let a lighter on hire to the defendant. - 


Patt “of the agreement was that the lighter: should, 
as: figual, be manned by two lighter-boys. From 
the moment of transfer the lighter-boys were under 
the control ofthe. defendant. Both the labourers 
decamped on one night and the lighter drifted 
away and was lost. In a suit for damages: 
Heid, (1) that the -conduct of the servants amount- 
ed'to negligence ; S . 
(2) ‘that the defendant who had the right to control 
the servants was responsible for the damages caused 
'by'the negligence of the servants. P C A. H. Buu, 
X O0. W. A: B. A-& LIGETERAGE Co., A. I, R. 1927 
P. 0. 173,4 O. W. N. 797 P: C. | 
Minor—Non-representatien in execution -proceedings 
' —Sale in execution, validity of. me 
Norn-representation of an infant bya guardian ad 
litem ^in execution proceedings is .not, in itself, a 


sufficient ground ‘for avoiding an execution sale. G, 


Nakot OHANDRA Das v. RAJENDRA ÜHANDRA Ganco- 
PADHYA, A:-L R. 1927 Cal. 873. . 196 


Money had - and. recelved—Zemindar employing 
, naib and under-naib— Receipt of moneys by under- 
: of action, nature of. u E ee 

A eemindar employed a naib and an under-naib for 
collection of amounts due to him. It -was the -naib's 
duty:to hand ‘over: collections: to the. zemindar, - the 
under-naib's duty, being merely to ‘deliver them to 
the-^aib. -In a suit by the zemindar against: the 
under-naib to recover collections.received by the latter 
and not paid over to the naib : oe E as 

Held, ihat.the.zemindar had a „cause of action 
against the under-naib inasmuch as the moneys receiv- 
ed by the latter were in law received to the use of 
the-zemindar and ‘the defendant ^was.bound to. ac- 
count for the same, *O RAJENDRA Nata MITRA. v. 


NAGENDRA Kumar BOSE + 


130 
` defined in s. 58 of the Transfer of Property Act; and 


naib--Zemindar's right to sue, under-naib—Cawse - 


".must be held in law that he has taken it for the 


" ,À mortgages cannot change 
. .such'by taking - a settlement 


- [1927 
Mortgage—eamitd ^ — 00-050 000 n 


for the engire mortgage-debt may be passed against 
him even though the mortgagee’s,claim is time- 
barred as against the other co-mortgagors. 

The right of contribution is an independent equity 
which arises between co-mortgagors, and the mere 


circumstance that the mortgagee's claim was barred _ 


against some of the co-mortgagors is not an obstacle 
to a suit for contribution against them bya co- 
mortgagor who had to discharge the entire debt. 

The cause of action for a suit for contribution 
arises upon payment being made. - 

Any enlargement of the mortgagor's interest in the 
mortgaged premises usually enures for the benefit of 
the mortgagee. C BEHARI LaL Sen v. INDRA NARAYAN 
BANDOPADYA, 45 O. L. J. 571; 31 C: W. N. 985; A. IR. 
1927 Cal. 665 , 206 


—— —— containing stipulation for foreclosure before 
time if créditors attach—Anomalous mortgage— 
Condition for foreclosure, enforceability of. . 
A mortgage.in which there. is a stipulation. that ° 


the mortgagee may, if any creditor of the mortgagor . 


attaches the mortgaged property, bring a suit for 


foreclosure, without waiting for the date fixed for -- 


redemption and be the owner of the property is not 
a conditional sale but an anomalous mortgage as 


that being so, the rights and liabilities of the parties 
under such a mortgage should be determined by 
their contract as evidenced by the deed of mortgage, 
and the mortgagee is entitled to sue for foreclosure 
in accordance with the terms of the contract if a 
creditor attaches the mortgaged property. C SoLEMA 
BIBI v.. MAHAMMAD Hossein, 54 O. 687;, A. L.R.1927 
Cal. 836 ^" 833. 





for ejectment—Jurisdiction of Civil Court. , See 
PUNJAB Tenaxor Act, 1887, s. 77 (3). . 144 


Mortgage of tenancy—BMorigagee's duty to 
maintain possession „against + landiord—HMortgagee 
suffering dispossession and taking fresh settlement 
Trustee for morigagor. 





bis character aa 
from the lands 
lord-and if he takes a settlement in hisown:name, i£: 


benefit of the mortgagor, 2c 
A usufructuary mortgagee of a holding is under a 
clear. duty to maintain his possession as against the 


.704.,landlord. He cannot by suffering dispossession put 


&n-end to'thé tenancy of the ‘mortgagor and. take 


Mortgage —Co-mortgagors—Mortgagee's elaim- barred’ 4 fresh settlement: from the landlord. Pat Tani 


against some~-Entire debt, whether: canbe enforced 
‘against the rest—Right of co-mortgagor-to contribu- 


' tion—Acquisition of interest by, mortgagor after. 


morigige—Acgetion—Transfer of Property Act (IV 
“of. 1882),.88. 48, P9. ios 


- Where two or more persons jointly: mortgage pro- ` 
perties stating that, tRey are ‘owned’ and possessed’: 


by ‘them, there is a representation onthe part of each 


of them that any interest which is not in the others. 


isin hipself. 

ehe mare circumstance that a mortgngee's claim 
against. gome of the co-mortgagors is barred by limita- 
tion does not offer any defence to a co-mortgagor 
against whom the mortgagee's claim is not barred 
*whbre there iq a covenant eto pay not merely jointly 


but jointly and severally. 


Wire one..0f;several .co-mortgagors hes made, 


- 


pirsseli individually responsible for the debt, a decree 


` Aua,-A. I. R,1927 Cal. 884... d 
Redemption —Cc-owner : redeeming. S entire’ ` 
° ‘co-pwners—* . 


Limitation Limitation Act (IX af 1908) Seh, ty.” 


MAHTON v. Lukuras Mauros, A. I. R. 1928 Pat. fT 644 


Possessory mortgage—Lease by mortgagee to . . 


mortgagor—Same transaction—Decree for arrears 
of rent—Execution—M ertgaged properties, whethet 


can be sold—Civil Procedure Code (Agt V tf 1908), 


O. XXXIV, r. 14. é MN ; 

Where a possessory mortgage and a‘leasé of.the - 
properties back. to the. mdrtgagor form. part ofthe 
same. transaction, the. mortgagee-landlord cannot, in 
execution of a decree for rent based on.$he legse, bring 
the mortgaged properties to sale in view .of the pro- 

“visions of O. XXXIV, r. 14 of the Civil Procedpre-. 

. Code., C MUHAMMAD YAKUB MIAH MAJUMDARw, HAMID. 
3 353 


morigage—Suit for redemption by’ oth& 


—- Lease by mortgagee to  mortgagor—GSuit ` 


E 
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Mortgage—coneld. . `- Bh ceto EN ee, Muhammadan Law=coneld.. ^. > | 3 
: . . ry 
* "Arts. 148 or 144, applicability of—Possession.of re- which a trustee cannot -ordinarily enter into, and . 
deeming co-owner, .whether adverse trom date-of there is no distinction in this respect between wakfa 
redemption—Mutation of names, effect of—Plea of under Muhammadan Law apd other religious trusts. 
exclusive title, whether justified. A permanent lease by a mutwalli of wakf property 
Article 148 of the Limitation Act, refers only to à .which is not for necessary purposes but an im- * 
suit against a mortgagee and has no. application toa „provident transaction is void and not yoidable and 
suit against a charge holder. A co-mortgagor re- cannot, therefore, be enforced even to the extent, to 
« deeming the whole mortgage does not become- a^ which the lessor could have validly leased the pro- 
mortgagee of the portion redeemed belonging tothe erty. eg he a : . 
other co-owners but becomes ainérely a charge-holder Such & transaction being void foils altogether and 
and a suit by one -of the co-owners to recover his - cannot be split upso as to make a new contract be- 
share of the property on payment ofhis shareofthe tween the parties for the eriod to which the alienor 
-- charge is not governed by Art. 148 but by Art; 144. could have legally alienated the property. M ANDALAM' 
i A co-mortgagor when he redeems the entire pro-. HANUMANTHU v. PERURI KRISTABRABMAM, 26 L. W. 202; 
^ perty does not hold it exclusively for himself but A. I. R. 1927 Mad. 829 ; . 345 
for his own benefit as wellas for the benefit of his Munlclpatlty—Aoquisition of land—Use for other . 
co-sharers. His posséssion, therefore, cannot be con-, purposes, legality of. See LAND ACQUISITION 129 


' sidered as adverse from the date of the redemption. Negligence—Negligence of servant —Master's liabil- 
, IÉ a co-mortgagor after redeeming the entire pro- ity. See MASTER AND`SERYANT : 113 

-e porty gets mutation of names exclusively in his ————, whether question of fact or law. mE 
hameon the basis ofhis possession, he cannot be cou-  , Negligence. is a question of fact. M VENKATACHALA 


sidered to acquire adverse possession merely ‘by Onurtiv. PARAMASIVAM PILLAI 52 M. L. J. 709; (1927) 
reason of the said'act. O Sman WAJIHUDDIN Asuras M. W.N. 523; A.I R. 1927 Mad. 668 405 
V. SHAH AHMAD Asurar,4 O. W.N. 713; A. LR. 1927 .Notary public—Deed involving extinction of righta 
 Oudh 347. . x 400 . —Duty to suggest appointment of another notary o 
s f A / ONES protect interests of opposite party. 4 
a — Redemption—Division of mortgagee's righté— A notary publie who is instructed by a party to 
Separate suite for redemption, whether main- "a transaction seriously ` affecting the pecuniary 
tainable. . MVP 2 interests and social status of others who are to be made 
, A mortgagor cannot bring separate suits for. partiesto the deed, should suggest that another notary 
| fedemption of'a' single mortgage-debt even though should be employed to protect the interests of the 
the interest ofthe mortgagee has been divided by latter: P G ANDRAHENNEDIGE DINOHAMYV, WIJETUNGH 
a gift or an assignment between different co-sharers, L1yANAPATAHENDIGE, A, I, R, 1027 P, C, 185; 40. W. 
Different suits cannot be maintained even where N, 759 P.O. . ` 827 


^ hotbingis due tothe mortgagee inasmuch as the : nidis. 
question whether such suite can be maintained does ' OCOUpancy holding naive thari; tenancy in 
| Hob depend oie ‘at dee of the morr upto wheter Pe One rai (V 
- nor on thé i b n Bede M S 
mortgage account. B PUN aw. iiA ther lapses--Landlord, whether entitled to such share 
- 29 Bom. L. R. 1052; A. I. R.1927 Bom.513 . 64g. There can beno tenancy in respect of’ a fractional 

Muhammadan Law—Glft--Doctri ins share of a holding not defined by metes and bounda, . 

AEUR 2e : octrine of mushas If one of the co-tenants dies without® heirs, the 
aoe of gift—Question of mixed: law and. fact landlord cannot claim to get the. undivided share 
_ Secon appeal—New plea. . . of the, deceased tenant and resist the other co-ten- 
The question as to whether a gift is void under the _ ant's right to possession as no question of lapsing 
< doctrine of mushaa is.a mixed question af law and _ of the tenancy of the undivided share arises. N Naao 
„ fact and cannot be raised for the. first time in second pag v. ArooxHI, A. I. R. 1927 Nag. 351 i 584 


OTON E EE T b sa 126 Gudh Estates Act (011869), ss. 11, 17, 22 (11)— 


?o—- Partnership between brothers—Incidenta ^ Gift of ‘estate—Delivery of possession, necessity of. 
. of Hindu family firm, whether applicable— Death Succession —Hindw Law, applicability of—Primo« 
* - gf ene brother—Dissolution of partnership- Heirs ^ -geniture, when applies—Widow of taluqdar—Right 
` of deceased, liability of, for debts. D to velinquish to next heir—Widow's right to tranafen 
. ln the absence of a contract to the contrary, a —Taluqdar's widow and Hindu widow compared— 
partnership | between two Muhammadan brothers English Law—Doctrine.oy. surrender -by tenant for 
would be „dissolved by the death. of one of the . life, applicabilyy of~—-Hvidence Act (I of 1872), s, 08 
orien as such a partnership is governed —Orai. evident to prove gift deed fictitsous,. admisa 
y theerdingry law and ihetermg of the contract sibility of—Hindu Law~—Gift—Agc8ptance, necessity è 3 
i of—W idow—Surrender-—Surrender to remete revera 
sioner with consent of next revereioner, validity of— 
Transfer of Property Act (IV of 1882), ss. 122, 129— 


- of partnership, and considerations ‘such as would - 
„attach. tog joint Hindu family’ business cannot be 


“applied to 9 partnership between persons governed d TY, b 
“by the Muhamniadan Law. ' f 2.4 Gift by Hindu—Aoceptance and delivery of possess , 
‘The heirs of the deceased brother in such a case sion, necessity of—Gift by father to minor son— 
are. not, «therefore, liable for debts contracted sub« . Delivery how made—Mutation of names, edfect gf 
sequently by the surviving brother. C SoLEMA BIRI —Orown Grants Act (XV of 1895),8. 8, whether prea 
`u, MoHAMMAD Hossein, 54 G. 687; A.I. R. 1927 Oal. - ' pails over 8. 22, Oudh Estates Act, - 4 
836 : 833 Section 129 of the Transfer of Property Act which 
Wakf—Permanent lease by mutawalli— provides that nothing contained in g. 122 ofthe Aot 
.' .Void.-or:voidable—Enforeement.of lease in part, - shall be deemed to affect a&y rule of Hindu Law does* 
legality of +-Trust—Power of trustee to grant perma- not mean that $- 122 is inapplicable to Hindue. It only 
r^ nent lease | *; 5 oN, es uos . .  gneans that if there is anything in B, 122 whic® con. 
A "Repuanent lesse. jaan alienation of property — fice with Hindu Law, thea thelatter-shall prevéil, 


61 WK š , 
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`. of names. : 
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Oudh Estates Act—contd... - 
od 


Under Hindu Law algo acceptance by the donee 

is necessary for completing a gift. l 
In the case ofa gifteby a father to'his minor son 
under his own guardianship, there is sufficient 
- acceptance on the donee's behalf where the donor, in 


his capacity as the donee’s guardian, effects mutation 


_As Act I-of. 1869 


. a valid gift of “state” property by a talugdar, no 


other conditions are necessary for the validity of such . 


a gift. The validity of such a gift’ should be deter- 


- mined with reference to the special provisions in 


` Act I of 1869 and without reference to the general 


- provisions of Hindu Law or ofthe Transfer-of Pro-- 


' pérty Act: >. - ^ 
'  Bection 17 of Act I of 1869, requires both delivery 


of possession and registration in the case of gift of an- 


estate. 


'. Mutation of names effected in the name of the donee ~ : 1 by, : 
| be operative beyond his own lifetime; and, inasmbc 


implies delivery -of possession to the donee, 


. . Statements made by a donor to the effect that a 
deed of gift executed by him was fictitious are 
jnadmissible under s. 92 of'the Evidence Act for the 
. purpose of contradicting a term in the deed of gift 
that the donee has become absolute owner of the 


. property g:êted, 


. Under 8.22 (11) of the Oudh Estates Act where a. 


Hindu talugdar entered. in List II and holding a 


D ori gne ok sanad dies, his estate devolves to his 


eir,.under the Hindu Law, where no special custom 

: {s proved and not by the rule of primogeniture. It 

. la only when there are two or more persons entitled 

„under the Hindu Law that the seniority of line or 
‘priority of birth: have to be taken into’ account. 

"Phe Crown Grants Act cannot be taken to mean 

that when the Crown has granted an estate upon 

` certain terms, then those terms are to hold good in 


perpetuity, and that the Crown is precluded from , 
subsequent legislation, ` 


modifying those terms by 


-`> Bection 22 of Act I of 1869 did modify the rule of 


succession contained in the sanads,and the Crown ' 


' Grants Act has not the effect: of reviving the terms of ` 


the sanads.. : . pe | 
-Although under Hindu. Law a widow may sur- 
render her estate to the next reversioner and acceler 


“ ate-his succession, slie cannot relinquish her estate in - 


-- consent of the nearest female heir, soas to accelér- 


- favour .of a secondary male heir, merely with the 


. -ate the succession of the former: 


The position.of a "talugdar's widow" is not . 


‘identical with the position ofa "Hindu widow” and 
the incidents of the estate of a talugdar's widow are 

; not governed uer rules of Hindu Law applicable to 
the estate of a Hi 


dar's widow mgy bea Hindu. Thé estate ofa talug- 


*' dar's widow is crested by Statute and is the same for 


"all widows; irrespective of the personal law applic- 
able to persons of their religion' or tribe and, the 
doctrine of acceleration of „estate: by surrender not 


being a principle applicable to all systems of law, a 


talugdar's widow cannot validly relinquish her estate, 


o theiext heir on general principles of juríisprud- - 


“ance. 


talugdar's widow is essentially different from the 
sition of a remaindermgn or reversioner in English 


0 
ET oe and thé doctrine of surrender bya tenant for 


` life gnder English Law cannot, therefore, be applied 
jeafaugqdara widow, . u.a : : 


1 : e. ' ' 
t- R . 


t . 


< 


INDIAN. CASES. 


lays down the conditions of. 


du widow, even though the taluq- 


The position of the reversioners to the estato ofa - 


. Qode. O 


. T9»? 
Oudh Estates Act—concld. . — -- ^ 
Sectign 11 of the Act does not apply to talugdars' 


-widows and as they are not expressly debarred from 


exercising powers of'transfer,they may exercise such 
powers of transfer as are ‘ordinarily exercisable by 

tenants for life. O KRISHNArAL SINGH v. Ras KUAR. 1 © 
Luck. Cas. 97; A. I. R. 1927 Oudh 278 -299 


- S. 22— Oudh Settled Estates ‘Act (II of 1£C0), 
ss. 10, 15, 18—Devise of estate by Will—Subsequent 
declaration as ‘settled estate-—Revocaticn of Will 
—Life-estate on widow of pre-deceased son. validity 

. of —Widow of pre-deceased son, whether ‘stranger’ 
—Conferment of life-estate, whether ‘excludes’ heir- 
at-law— Houses on settled villages—Acct eticn. 

The absolute power possessed by a taiugdar under 
Act I of 1669 is taken away incase he chooses, to 
bring hisestate within the provisions ofthe Oudh 
Settled Estates Act by declaring it to be a ‘settled 
estate’, ànd no transfer made by him thereafter can 





asa Will takes effect only from the date of the deat 
of the testator, such a declaration.revokes a previous 
Will executed by him in respect ofthe estate 
except in so far asits provisions are in consonance 
with s, 18 of the Oudh Settled Estates Act. k 

Being no heir under ihe Hindu Law and not having 
been specified in any of the clauses of s. 22 of Act 
of 1869, widow of a pre-deceased scn.is a: ‘siranger' 
within the meaning of s. 18 of the Oudh Settled 
Estates Act. - ` : 

The holder ofa ‘settled estate’ has'no power to 
confer a life-estate on a ‘stranger’ inasmuch as the 
conferment of a life-estate amounts to an exclusion: 
from succession of the heir-at-law and contravenes - 
the provisions ofthe proviso tos, 18 (2) of tle Oudh 
Settled Estates Act. - 4 

Houses belonging toa talugdar which are siluate 
in the villages in respect of which he makes, 8 
declaration under ss. 10 and 12 of the Oudh Settled 
Estates Act, pase, pn his death, along with those 


.villages to the person entitled to succeed to the 


villages. O KRISHBA KUMARI Devi v. RAJEENDRA 
BAHADUR SINHA Dko.2 Luck. 43; 13 O. L. J. 846; 
A. I, R. 1927 Oudh 240 Í 155 


Oudh Laws Act (XVIII of 1876), s. TO—Pre-empa 
tion—Final-decree for foreclosure—Subsequent exes 
cution of fresh mortgage -by mortgagor--Decree in 
favour of pre-emptor—Right of pre-emptor to execute 
foreclosure decree—Transferee by opération of law— 
Civil Procedure Code (Act V of 1908), O. KAT, v. 16. 
A obtained a final decree for foreclosure against 


, B, and subsequently certified to the Court “that the 


decree had been satisfied in full by the execution 
of a fresh mortgage by B. C filed a pre-emption 
suit aganist A, obtained .a decree and deposited the 
pre-emption amount and proceeded to execute the 
decree for forecl8sure, B objected to the execution pf- 
the decree: . Sus . 
Held, that C became fhe “purchaser of the * prós’ 
perty” from the date of the final decree for- forè- 
closure, under the Oudh Laws Act and the sfbsequent 
adjustment of the decree between A'and B*could not 


have anyeffect upon C's rights. DC. X 
Held, further, that C became the trasfertee of tha 
decree by operation of law and was entitled to, exé« 
cute the-decree under O. XXI, r. 16. Civil Procedufe 
URGA PRASAD SINGH v, BISHNATH Bakusit 
Sınan, 4 O. W, N. 810; A. I. R. 1927°Oudh 308" 83t 


- Sn 13=s" In. good faith," meaning. ofa Pren | 


Best p Som AMO. 


E 
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“Oudh Laws Act—condd. ^ ^" +.. à m p “Partition sult—eoneld. 7s | E xy a d 


emption—Payment of excessive or faney pyce—Omis- 
ston of vendee to. make inquiries about property, 


effect of. T 


. The words “in good faith" used in s.13 of the : 


Oudh ‘Laws Act mean "honestly" and the word 
.'"honestly" applied to the fixing of the price of 
property sold, which is subject to pre-emption, im- 
ports that the price fixed was meantto be actually 
paid ‘and was not to be a false or fictitious one in order 


to make out the value to be-higher than the reality ` 


and to defeat pre-emption. 


.The mere fact that an excessive or a fancy price : 
is paid for the property or that the vendée fails to .. 


make proper inquiries &bout the property does not 
establish that the price was not fixed in good faith 
within the meaning of s.13 ofthe Oudh Laws-Act- 
Under s. 13 of the Oudh Laws-Act the Court 
cannot go into the question of the. market value, till 
ijfndsthat' the price entered in the sale-deed was 
»not.fixed in good faith. O Asar-Up-DAULA KHAN v. 
ABDUL QHAFFAR, 4 O. W. N. 795; A. E: R. 1927 Oudl 
361 i A Pe 664 


' Qudh Rent Act (XXII of 1886); S. 48 (2)—Col- 


, lateral y husband ‘of widow, whether heir of. 


“widow—Sharing in cultivation, necessity of. |. 
The collateral heirs of the husband of a widow 


must be deemed in Hindu -Lew tobe also her own - 


collateral heirs, but, in. view of the provisions of 
- a, 48 (2) of the Oudh Rent Aet, & collateral heir of the 
husband who did xot share in the cultivation of the 


holding with her at the time of her. death cannot be. 


considered to be heir under the said section.. O JODHA 
A TARUS Lat, 1 Luck. Cas, 285; A. I. R, 1827 Us 
1 9 va X Ve. ra ; 


==- 3, 145—Suit for profite—Deeree for amount 
exceeding Rs. 600—Individual eo-sharers liable for 
less than Rs. 500—Execution of decree after three 
years, whether barred, ] v ie t 
Where the. total amount of a decree for profits 
exceeds. Rs. 800, although the individual co-sharers 
are not made liable to an amount exoeeding.Rs. 500, 
s.145 of the Oudh Rent Act does not apply and the 
eriod within which: execution of the decree. may 
$ had is regulated by the ordinary civil procedure. 
‘Decree’ in s. 145 of the Act means the whole 
‘decree and not that portion of the decree for which a 
particular judgment-debtor is made liable. O Zaka- 
ULLAH Kuan v. GULKANDI, A. I. R. 1927 Oudh 369 8 
Oudh Settled Estates Act (Illof 1900); sa, 10, 
15, 18. See Oupu Estates Act, 1869, s. 22 155 
Partice—Same, person cannot be both plaintiff and 


defendant. ; 





A person cannot be-a plaintiff and & defendant at 


the same time. B RATANBAI KARSETJI SUNAVALA V, 
"ManAYANDAS PBAYAGDAS,. 29.Bom,-L, R. £00; A. I R. 
, 1921.Borh; 414; 91 B. 171 ar $è; ..794 


preliminary décree—T'rausferee of interest, whether 


san begmpleaded before passing final decree—Civil _ 
` fracture caused, to surround him -and-beat him with 


. Procedyre Code (Act V of 1908), O. XXII, r. 10— 
.'During pendency of suit — Order impleading such 


arty, whether appealable—Civil Procedure. Code: 


* (Act V of 1908), 0. XLIII, r. 1, el. (0). . D: 
“Where aftar the passing.ofa preliminary decree 
ira suit fór partition.but before the final decree is 
passed, éhe interest of a party devolves upon another 
peraoa there Sisa devolution of interest during the. 
jeadenay. ofp anit within. the: meaning of, Q. 


— 


. 

. n 

5o 
P 


Patijtion “aullt—D&volution of interest of party after: 


Te Hviction-of frespasson.by force... -= 


-r; 10 of the ‘Civil: Procedure Code,~ and “the. person, a 


upon whom the interest devolves should be impleaded 


€ 


5 aga party tothe suit. ' ' e : 


An order impleadiig sucha person as a party ‘is 
one, under.O. XXII, r. 10 ofthe Civil Procedure Code ¢ 
and is, therefore, appealable under O. XLIII, r. 1, 
el. (1) of the Code. C MIDNAPORE ZEMINDARY Co.; :LLD, 
~ v, NARESH Naran Roy, 54 ©. 716;-A. I. R. 1927 Cal. oes 

; : icm 84 
Partner—Right to create mortjage— Partner appoint- 
ed guardian of heirs of deceased partner by Court—' 

Mortgage without sanction, . validity of—Guardians 

and Wards Act (VIII of.1890), e. 30. . 

A.valid mortgage by one partner of the partnership 
"property.may be made in order.to secure &. parfner« . 

-ship debt. : ^, - P . : 

.But a partner who-has been appointed guardian 

of the heirs of a deceased partner, under the 

«Guardians and Wards Act, must exercise his powera 

in accordance with the provisions of the Act, ‘and 
cannot, therefore, create a. valid mortgage binding on 

` his wards; without the sanction of the District Judge, 
'O SoLEMA BiBr v. MauAMMAD HOSSEIN, 54 C, 087; A. I 
R.1927 Cal;836° : MG 2.,,,898: 


Partnership. "See Contract Act, 1872, s, 264 120 . | 
- Suit for dissolution: and accounts—Appeal 
—Necessary parties —Appellaté Count, power of,' to . 
' »1mplead necessary parties—Civil Procedure Code 
(an V of 1008), 0. XLI, r. 20.- i : vr 
n a suit for dissolution of a partnership and for 
accounts ' a: decree. was passed in favour of the 
“plaintiff for a certain amount against partners A 
and B and for another amount against partner’ C.: Q 
“appedled without impleading A and B as parties: 
Held, Gn A.ahd B were necessary parties „tò 
the appeal ; : 200 cen ud 
? (2) that the Court had power under O. XLI, r. 20, 
Civil Procedure Code, to implead A and B as parties 
“to the appeal. L’ Darry Mar tv." NANKE Mar KALLAN 
"MALL, : Sie i “a. 400 
‘Part performance; doctrine of, See TRANSFER- OW 
Property Act, 1882, s: 55 Cost 361 


‘Penal Code (Act XLV of 1860), $$..34, 302— 
: Joint commission of offernce—Common intention to” 
' rob and if necessary to kill—-Murder committed by 

some in furtherance of common intention—Liability 
of others. . Ue , "as mE 
. Four persons went to a house*allarmed, with the 
“common intention to rob and if necessary to kill the 
inmates of the house or any other person who might 
raise an alarm or obstruct them in carrying out their 
design, and in furtherance of this common’ intention 
some of them murdered the inmates of thé hóugo : * 
Held, that all téfe accused were equally guilty of tha 


- “offence of murder. L SHER MUuHAMMADPU, EMPEROR. 28 2 3.. 
: ‘7 “680 i 


. P. L. R. 583; 28 Gr. L. J, 854 
SS: 34, 82 5 —Striking with lathis a person. 





-, whose gkull has been frgctured —Grievous hurt, ^. 
<- Whena, man has- been struck gn the. head and & 


lathisis.to cause hurt which ‘endangers life, punisa. 
able under s. 325 of the Penal Code. : ^ 
; An-accused must be judged to have the intention 
that ‘is indicated by his proved acte. Pat Paus 
: Tung v. EMPEROR, 28 Orsi; J. 808; A. LE 1998 Pate 
E HE * .. 708 
8$. 97, 99 —Private defence. of properti 
T A mM a 


. e. a 
2. 04.9 * 4 t a 


d 


D 


LU H 
s . . . T 
E 904. > INDIAN CASES: [1937 
Penal Code- contd. Penal Code—contd. l : 


The right of private defence of property does not 

. entitle’a person who has lost possession of the pro- 
perty, though he be entétled to it in law, to evict the 
.' trespasser in possession by méans_ of physical force. 
: L'PrüLA Sinan v. EMpERÓR, 28 Cr. L.J. 848; A. I. R. 
- 1927 Lah. 705 ` 5 ` 


=- $$. 97, 147, 324—Unlawful assembly— 

Rioting—Plea of, self-defence— Burden of proof— 

Assembly mot intially unlawful becoming such by 

. - subsequent causing of hurt—Separate sentences for 

~ rioting and hurt, legality of. . 

Where an assembly ig not an unlawful one from 

: the very beginning but the causing.of hurt by some 

-offhé members of the assembly converts it into an 

unlawful assembly, separate sentences for rioting 
and causing hurt are not justifiable. 

In order to establish that a party acted in the 
exercise of the right of private defenge in a riot, it 
lies upon such party to establish the circumstances 
under which each blow that caused an injury to'a 
member of the opposite party was inflicted. L Hazura 
BINGAH v, EMPEROR, 28 Cr. L. J. 838 “454 


: ss, 114, 363—Kidnapping—Completion of 
offence- Question of faci—Abetment. 
I; enticed à girl to.dome out of a gachhito the 
toad “and then’to a motor, cèt which the accused 
.  hgd'brougbtío kidnap her and in which the accused 
was sitting, and the accused drove away with her : 

‘Held, that the offen¢e of kidnapping was com- 
pleted ud by the petitioner driving her off in the 
gar snd the accused was guilty ofan offence under 

B. 396 of the Penal Oode. ; 
Whether kidnapping ia complete or not it is 8 
question of fact and : must, "be decided upon 
the” particular ‘evidence of each particular case. 
Where the finding is that a person took part in 
Xhe actual removal of the girl immediately after she 
“was taken out of the houge of her guardian, hié con- 
wiction under 8.363 read with s. 114 is ‘correct. 
‘Pat RefuA Rar.v, EMPEROR, 6 Pat, 471; 28 Cr. L. J. 
BS C LUN 436 
< 8, 147, Sês PzNAL Gone, 1860, ss. 97, sir 
: ana ka dts 54 











ees $,18 32A— Criminal Procedure Code (Act V 
of 1898), ss. 99-A, 00-B, 251— Prosecution ‘of author 
~ for promoting class enmity—Book proscribed during 
-pendency. of trial Application by accused under a. 
‘ 99A—Dismissal of application—Order of dismissal, 
admissibility of—Magistrate, whether can dispense 
with all other evidence—Non-compliance with man- 
: datory provisions, effect of-—Satire on life of reli- 
: gious leader—Tendency to promote class enmity— 
ests, e 
e Where, during the pendency of a*prosecution of an 
? $ author of ‘a boole for an offence under s. 153-A of 
the Pend) Code, the Government proscribed the book 
under s, 99-A ofthe Priminal Procedure Oode, and 
the accused, instead of facing out.his trial, adopted 


ai the shorter course under s. U9-B of the Criminal Pro- 


medure Qode, snd'his application te the High Qourt' 
/wnder that section to set aside the order of the 
Government was dismissed onthe ground that the 
‘book contained matter falling within s. 153-A of the 
‘Penal Code : : 
« Held, (1) that the judgmont of the High Court dis- 
missing the &pplication under 8. 92-A, was admissible ` 
dn eydence in the criminal trial; — istos 
i [o thatthe Magistrate conducting fhe criminal . 


A64 . 


trial wod, notwithstanding the provisions of s. 251 
of the Oriminal Procedure Code, be justified in 
shutting out all further evidence on the question 
whether the book contained matter falling within 
8. 153-A of the Penal Code. 

Even in the case of mandatory provisions their 
application must vary according to the circumstances 
of the case. 

In determining whether a book ridiculing the life 
of the Prophet Muhammad written by a member of 
another religion falls within the scope of s. 153-A of 
the Penal Code or not one has to place himself in 
the position of a Muhammadan who honours his 
Prophet and then consider what his feeling would be 
Ln Dd 8 member of the other religion who ridicules 

m. i 

“where sucha book is written in the prosecution 
of a propaganda started by a class of people who are 
not Muhammadans, from the hatred ofthe author gn 
ordinary Muhammadan would proceed to hate the 
class to which the author belonged and who in- 
stigated him, the author would undoubtedly be guilty. 
of an offence under s, 153-A of the Penal Code, 


' L KALI OHARAN SHARMA Ò. Emperor, L, R. 8-A. 124 Or.; 


8 A. I. Cr: R. 204; 280r. L. J, 785; A. L R. us 


. 654; 25 A, L. J. 846 





S. 153-A, scope of—T'endeney to promote 
class hatred—Intention, necessity of— Evidence of 
intention—Internal and external evidence—Presumps 
tion from tendency of words—Conatructive intention, 
application of—Hatred or enmity, reciprocity of, 
whether necessary— Freedom of religious discussion, 
limite of—Attack on religious leader. 


It is settled law that s. 153-A, Penal Code, does not 
mean that any person who publishes words that 
have a tendency to promote class hatred can be con» 
victed under that section. The words ‘promotes or 
attempts to promote feelings of enmity’. are to be 
read as connoting @ successful or unsuccessful 
attempt to promote feelings of enmity, It must be 
the purpose or part of the purpose of the accused to 
promote such feelingsand, if it is no part of his 
purpose, the mere-.circumsatance that there may bea 
tendency is not sufficient. 

Whether or not the promoting of enmity is the 
intention is to be collected in most cases from the 


-internal evidence of the words themselves. But 


there is no warrant for the proposition that 
other evidence cannot be looked at. In any matter 
on which other evidence could assist it may.be taken. 

In most cases, however, from the nature ofthe case 
the internal evidence of the. words used and the 
meaning ofthe words used will very generglly be 
decisive of the question whether or not the Court is 
confronted with a successful or unsuccéssful attempt 
to promote feelings of enmity. They wil] be decisive in 
all cases where the intention is, expryssly declared. 

If the words used, naturally, clearly and indyhitab- 
ly have such a tendency,*then it must .be presumed 


: that the publisher intended that which is the natural 


‘result of the words used, But the.words, uged and 
their meaning are never more than evidence of 
intention and it is the real intention ofthe accysed 
that isthe testand itis not permissiblé to have 
recourse to the doctrine of constructive intentiqn. 

Intentiod may be deduced from tlie internal evi« 
dence of the words used by the- writer as-well ds 
from the general policy of the paper and it ‘ig 
plao permissible to take into consideration the persons ` 


"véiMpo s ; 
Penat Code—contd. 


for whom the article is written and the state of the 
feelings between the two communities at the timé of 
publitation. À e c . 

To attract the application of & 153-A, Petal Code, 
the hatred or enmity excited need not be réciprocül 
but may be merely unilateral. f ' 

While if must be recognised thát im cóüntries 
where there is religious freedom a certain latitüde 
must, of necessity. bé conceded in respect, of the free 
expressi¢n of religious opinions together with a 
Gértain inéásuré of liberty to criticise the religious 
beliefs of others, if i8 contrary tó alt reasons to hold 
that liberty to criticise includes a license to resort to 
vile and abusive language. NL 

While itis not correct to diy that any and every 
eriticiarà of a religious leider, whethér dead or alive, 
falls within the ambit of s. 153-A, Penal Oode, there 
can be no doubt that thé writing of a scurrilous an 
foul attack on such a religious leader would prima 
facie fall únder the gection and it would require a 
gohsiderable amount of explanation to take it out of 
the substantive part ofs. 153-A, Penal Code, and 


_ bring it within the four corners of the Explanation. L 


TMPEROR v. DEVI SHARAN SgARMA, 28 P. L. R. 497: 28 
Or. L. J. 794; A. I. R: 1927 Lab. 594 234 


- s, 182 —" Give information", meaning of— 
Answers to questions put by public servant during en- 


. quiry. 
, The words 
Penal Code should not be interpreted as necessarily 
meaning "volunteer information", in the gense that it 
must bs information ori sóme matter which is not 
already under inquiry by a public Servant Pat 





BISWANATH SINGE v. EMPEROR, 28 Cr. L, J. 872; A. L B 
2 


1928 Pat. 56 T ; 
——— 5. 196.. See Incous Tax Aór, 1922, e. A ol 


—— — $211, See Ormiuna Procedure Cons, 1898, 
&s. 314, 476 à 625 


m $8, 279, 337—Rash and negligent. driving 
of motor car—Injury to passenger--Noi stopping 
ear—Ó fence. gravity of. . 

Every case of collision between a motor car and a 
pedestrian must be judged on its merits. Where a 
person by his rash and negligent driving Knocks & 
passenger over with impunity and leaves him where 
he wad without stopping to see thé injury caused, 
he'must be dealt, with severely. O EMPEROR v. AGHAN, 
ir W. N. 768; 28 


— —48. 324. See Pasar Coba, 1860, 68. 97, 


324 i wka 
== S. 337, See Penat Cone, 1860, ss. 279, A 1o 





uq s. 868. See Peat, Oops, 1860, se. 114, 363 
: . 436° 





rate, charges. _ | 

- Although kidnapping ard abduction ate réferréd, 
to ine thes same section of the Penal Codé they aré 
distinct offences and. separate charges should be 
drawn up against an accused. if it is desired to charge 
him, witk.both the offences. G MarIZADDI V. EMPEROR, 
45.0. L. J: 661; 31 G. W. N. 940; A. I R. 1927 rie 

245 


. 28 Or. L. J, 805 


-.8..379. 
* 1898, 8, M5 * . 





V Ana. 
See GCnrurwan PROCÉBURE CODE, 
i > 4 


GENERAL INDEX. 


' Penal Code—coneld, do oe 3 


"give. information? in s. 182, 


Qr. L. J. 894; A. LR. 1927 Oudh- 
916 : 


147, . 
A54 


s, 3¢6—Kidnapping and "übdrctioii Sept 


_ him-under ths-Law of 


1056 





an §, 420=-Chediing—Dispute af eivil naturas , 
Conviction, legality 6f. ox. P. M 

Where the dispute between the parties is,of a civil 
nature, & conviction. for cheating is unsustainable. 
Pat THAKUR Das v. ExPznoR,e8 Qr. L. J. 834; AER, 
1998 Pat. 15 - ` 450. 
$, 497-—-Enticing máired wondn-— Proof of 

legal jrarriage=-Presumption from cohabitation. 

Where & màn and à woman live together as 





' husband and, wife, there is a prestiniption that they 


are legally matted. R Ananvay’ ò: Hirrrnod, 6 Bur. 
L, J, 122; A. I. R. 1927 Rang, 261; 28 Or. L. J, NB 


s: 500—Defamation Privilege of Advocatés, 
nature of—Presumption of good faWh--Duty, of 
Court to give üceused opportunity to explaiit --Adyo- 
café; responsibilities of: . — Pu e. í 

“Advocatês in India have not such unqualified and 
absolute privilege as is accorded to their brethren in 

Eugland, in respect of questions asked in erosa- 

examination. . oe ad 
Tt is not défamatory to make imputation 





on the 


tion asked iii créss-éxamination making af in 
tion ás regards a witness affords zio ground drdinéri- 


an Advocate for having used defamatory words 
to présunie that thé remark or que&tioh. objectéd 
to was mads 
"UT eA ol ORE MISERE aaah 
There may bé circumstances which máy show that 
the question or remark dbjectéd to wae made wañt- 
only or from malice or from private motive, but thë 
greatest caré ought fo be takeh to énqüire into the 
circumstances aüd an opportunity should. bé, good: 
to the party accused of such .offericé fo offer er~ 
planations beforce summons 16 issued. c 

While Counsel have their privileges fhey háva 
also their responsibilities and they ouglit nevér to: 
abuse their position or their privileges. GC BA4NERJES 





v; BupErOR, 46 O. L. J. 277; 28 Qr. Led.877; A. 1- E 
1927 Cal. 823. DRY (r4 
samang, 504. See. ORIMINAL PROCEDURE CODE; 
1898, &s. 190, 200, 537 437 


Pleadings-—Amendment— Amerghment whick wit! 
deprive defendant of plea of limitation —Suit by 
person having no right to sue, #mpled ding. proper 
plaintiff as defendant—Transposttion of defendant 

_as plaintiff after limitation Diséretion—Revision 
—Interference. " : . . 
In a suit baseg? on & promisgory-nots_impleading 

tie @xecutant of the note and’ thé plaintift’s Benar 

dar in whose name the note was @xecuted, as party 
defendants, it was, contended that the’ plamtif had 
no right, to sue, inasmuch sas Rh, Was .&. mêre 

"éneüélary. The bendiiddr defendant applied to 


be mads a éo-plaittiff and prayed for 8 joint’ decrée 


M UY sapiate suit by him would be’ barred by 
Tiititation, ‘Phe Judgé declined t6 allow hin to sim 
ad & cozplaintifi : MN P 

Held; the lower Cóurt rightly exerciséd its diš- 
eration in refusing to deprive the defendant of 
the valuable statutory right which 
: Limitation by *allowing the 

e 


had accrued to, . 


e =, 868; A.. R. 1938 Pat. 46 È 


4 s bv 


08 . 
Ploadirigs—conaldi 


"defendant to sue as a plaintiti, Pat Rau Das SANT v. 
Ouxota Lar MANDIER, A. T. R. 1928 Pat, 24 526 





y ‘deviation from, if and when permissible. 
Although the general rule is that a cause should 
‘be decided secundum adlegata et "probata, this rule 


‘should not be applied in an abstract way regardless ` 


«of the. circumstances, and itis not proper to decide 
Bgainst a party ona view which might have been 
obviated bya mere amendment of the pleading, and 
that, in a case where the parties have been’ allowed to 
"goto proof. § Muerary. Vassrpar, A. I. R. 1927 aio 
'248 : ANC 

.Possession—Presumption from title, weight of. See 
' BENGAL Tenanoy Aor, 1885, s. 103-B B14 


Practice—Adjournment—Advocate leaving station 
` + for another case. ) 
The fact that an Advocaté had to leave the station 
connection with another case is not a sufficient 
ground for adjournment. R Mauna Po Kwe v. MAUNG 
Sein NYUN, 6 Bur. L. J. 113; A. I. R, 1927 Rang. 258 
Appeal—New plea. 
1 A "pure question of law may be allowed to be 
raised for the first time even at the time of hearing 
‘of an appeal. L Basaxsa Bram v.- Sonan SINGH, A. T. 
R. 1927 Lah. 715 f 144 


Appellate Court—Fundamental defect in 
"suit undetected by trial Court—Inherent powers of 
.' Court of Appeal. 
. Although it is unusual for a Court of Appeal to 
reverse a decision of the Court below on a point 
‘which has not been appealed against, yet when it is 
brought to the notice of the Court of Appeal -that 
there is a fundamental defect in a suit which has 
been undetected by the Court below, it is the duty of 
the Court of Appeal to give effect tothe result of 
its observations and the Appellate Court has ample 
power to do so under s. 151, Oivil Procedure Code. O 
UHAMMAD AINUL HAQ v. ABDULLAH Kuan, 4 O. W. N. 
802; A. I. R. 1927 Oudh 455 . 824 


=———- Change of case in appeal. 
A mortgagee who has fought outa case on the 
footing that the mortgaged properties belonged to 
-all the ostensiblé mortgagors cannot be allowed 
. to take up. for the first time in appeal, the posi- 
tion that if all the mortgagors are not found to 
be bound by the mortgage it should be decided that 
some of the properties included in the mortgage do 
mot belong to all of the mortgagors. C GSoriwA 
' Bis1v. MonAMMAD HessniN, 54 O. 687; A. I. R. 1997 
' * Qal 836 : . 833 
Duty of prosecution to summon eye-witnesses, 
` limits of. oar , 
: There is no rule of law that the prosecution must 
summon every eye-witness who. has seen the occur- 
rence. Pat PARBHU DusapH v. TMPAROR, 28 Or. L. J. 


708 


s 
Anterlocutory order—Appeal after acceptance 
of costs—Estoppel. . 








; If an interlocutory Órderis.made. in favour of one- 


party but for some reason cots are allowed uncondi- 
tionally to the unsuccessful party, the unsuccessful 
“party, iş not precluded from questioning the order on 
‘appeal by accepting the costs of the hearing. C Narr 


NAKHA SINHA v. RAM Taran, PaL, 46.0. L. J. 51; A. I. B. . 


7———— Matters of procedurg—Long standing practi 
-> not to be disturbed, ~ Dii g practice 





e a RA t E 


OINDAN-ASEB — ^ 07 
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E1637 
Practice—coneld. i 


The position which -a High Court has definitely 
followed in regard to a matter of procedure should 
not be gightly disturbed. M Nunn AYYANNAMMA 2, 
VALLOORI Rama Swami, 26 L; W. 231; $3 M. L. J. 444: 
39 M, L, T. 593 7 674 

= New case. bo 

Parties are bound by the case which arises on 
their pleadings and which has been enquired. inta 
by the Court of first instance and it is not permis- 
gible forthe Appellate Court to set up a new casa 
for a party in appeal. L AppuL Qane v Imam DIN, 28 
P. L. R. 138; 9 Lah. L. J. 165; A. I. R. 1927 Lah. or 

New points—Obiter.—It is very necessary 
thet every discouragement should be given to an inven- 
tion of new points at alate stage—points which might 
have been met if taken properly, by adducing further 
evidence. C Jonas Biswas v. Siva Kumari Deni, 46 C. 
L. J. 253; A. I. R. 1927 Cal. 855 733 


——-— Part heard appeal—Final hearing before 
another Judge—Findings of predecessor, bindihg 
. nature of. 

As a general principle a Judge of a High Court 
coming fresh to the hearing of an appeal which has 
been partly heard by another Judge is.bound by 
any definite finding that the other Judge may have 
'come toin the course of the hearing of the appeal. 
M IvATURI LrNGAYA AYYAVARU v. KANDULA GANGIAR, A. 
I, R. 1928 Mad 58 m ert : 

- Parties—Addition of party—No relief claims 
ed—Question of limitation, whether arises. 

Where a party is brought on record out of time 
the question of limitation does not arise when there 
is no relief claimed against that party. C Japu Nara 





` MANDAL v. AMULYA Krisana Konny, 46 C. L. J. 118: A. 


I. R. 1927 Cal. 794 576 
——-— Second appeal—N ew plea, 

` A party cannot be allowed to raise for the first 
time in second appeal, a question of law, which cannot 
be decided without adjudicating some questions of fact. 
N Naco Rao v. Anooxnj, A. I. R. 1927 Nag. 351 584 


——— Technical rules not to be disregarded—Insist- 
_ ing on particular form of suit—Amendment at late 
stage, whether can be allowed. 

A rule of practice; however technical it may appear, 
is almost always based on legal principles, and its 
neglect may easily lead to a disregard of the principle 
involved. - . 

“Where a plaintiff has deliberately taken and 


_ insisted on a particular form of action, he should not 


be: allowed to convert his action into a different one 

at a late stage. B SHERIFF or BOMBAY v. HAKAMAJI 

Moraz1 & Co., 29 Bom. L. R. 1071; A. I. R. 192%° Bom. 

521; 51 B. 749 ' ° 685 
— Technical rules, observance of. 

A rule of practice, however techniedl it may 
appear, is almost always based on legal Wwinciple 
andits neglect mày easily lead to a dipregard of the 
principle involved. B Karu Karis v. Cfrv MUNICIPAL- 
ITY or BroAOH, 29.Bom. L. R. 1041; A. I, R. 1927 Bom. 
527; 51 B. 764 * e $66 


Presidency Towns Insolvency Act (III of 1909), 
SS. 7,34, 55, 56, 86, 110—Administration ` of 
estate of deceased in insolvency—Transfer*by ad- 

, ministrator— Procedure for setting aside, transfer— 
Application by creditor under s. 96, or s 54, whether 
maintaindble—Remedies of creditors Jurisdiction: 
of Court over strangers, Soet o 
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Presidency Towns Insolvency Act—contd. 


GENERAL INDEX, 


* Àdransfer by the administrator of an estate which. 


is being administered in insolvency cannot be set 
aside under s. 30 or 5.56 of the Presidency Towns 
Insolvency Act. a oe s 

Section 36 of the Presidency Fowns Insolvency Aot 
does not apply to cases where the estate of a deceased 
person is being administered in insolvency. 

It is not open to a creditor to apply for the annul- 
ment of a. transfer either under ‘s. 36 (5) or 


under s. 56 of the Presidency Towns Insolvency Act, . 


the Official Assignee being the proper person to take 
action under those sections. 


' A Court administering the estate of a deceased 
' parson in insolvency has no jurisdiction to decide 
questions arising between the Official Assignee ora 
ereditor of the insolvent and a stranger. | 
A creditor cannot, on the Official Assignee's refusal 

to take action, apply unders 56 of the Act even with 
the leave of thé Court. His proper remedy where 
the Official Assignee refuses to take action is to 
„appeal from the decision of the Official Assignee. 


R In the matter of ESTATE oF MoHAMED Ganxy, 5 R.. 


375; A. I. R. 1927 Rang. 284 89 


s. 22—Application for adjudication—Pre- 
vious order of adjudication in another Court, effect 
of—Jurisdiction to adjudicate—Discretion—Inter- 

' ference in appeal, 





Under s. 22 of the Presidency Towns Insolvency 


Act, a Court has jurisdiction in its discretion, not- 
withstanding a previous adjudication in another 
Court, to make an adjudication order, and where in 
the exercise of its discretion it makes such an order, 
jts discretion should not be interfered with by a Court 
‘of Appeal. P O SASTRI KINKAR BANERJEE v. HuRsoox- 
pas OgocsEMULL, A. I. R. 1927 P. O. 162: (1927) M. W.N. 
517; 29 Bom. L. R. 1179: 53 M. L. J. 114: 46 O. L. J. 


57. 81 0. W. N. 1002; 39 M. L. T. 50; 26 L. W. 717- 


P. C. » 1 
———— $8, 36, 55, 56. See PREBIDENOY Towns 
IxsonLvENOY Acr, 1909, 8,7 œ 89 


mn $8. 72—Contract-Act (IX of 1872), s. 72— 
Declaration of dividend—Mistake of fact—Payment 
of excess—Power of Court to order refund of ex- 
cess—Proof of debt—Delay ‘of creditor—Right to 


qq, 
Presidency Towns Insolvency. Aot—eoneld, ...... 


Although a. creditor who” comes in alate is 
not: entitled to disturb the, distribution . of any 
dividend declared before his debt is proved, yet, 
‘where a previous declaration of dividend is set aside . 
by the Court after he has prgved his debt and a new 
declaration is ordered, he is entitled to ba included 
as a creditor in the ngw. distribution. B In re 
RAMOHANDRA GANUJI Warkan, 29 Bom, L. R.1167 378 


ss. 86, 110. See’ Presippncy Towns In- 
BOLYENOY Acr, 1909, s. 7 - 89 


" 6 
Principal and agent—Power-of-attorney-—-Cons — 
struction of borrowing powers—Power to borraw, 
whether includes power to mortgage. Wes 

It is settled law that borrowing powers, in a power» 
of-attorney must be strictly construed, . 

A document which confers power on an agent to 
borrow any money for any purpose and to do any 
other work as necessity arises cannot, therefore, be 
construed as conferring a power on the agent to creata 
a mortgage. G SoLIMA BIBI v. MAHAMMAD HossEIN, 54 
C. 686; A. L R. 1927 Cal. 836 ; 833 


Suit for accounts against ayent—Amounta 
found due to agent—Decree in favour of agent— 
Suit by agent for accounts, maintainability of— 
Withdrawal of suit by principal, whether can be 
allowed, 

` An agent cannot sue his principal for accounts 

and his suit must be one for the recovery of specific 

amounts alleged to be due to him from the principle, 
` Where a principal sues his agent for accounts and 








. it is found on taking accounts that sums are dus. 


share in subsequent dividends—Cancellation of prior 


‘ declaration—New declaration of dividend—Cre- 
` ditor's rights. 


Money paid under a mistake of fact and which the- 


party receiving it has no claim in conscience to retain, 
is recoverable as money paid without consideration. 


Where a dividend has been declared and the credit- . 


ors of an insolvent paid in ignorance of the existence 
ofthe claim of another creditor who had lodged his 


claim duly prior to the declaration ‘of the dividend,- 


*the Coyrt ‘administering the insolvent's estate has, in 
the exercise pf its insolveney jur®diction, power to: 


order the: creditors to refund the excess amounts of 


. thé dividends paid to them. 


'^. A' cxeditor; whether he is a secured creditor or ` 


whether he is an unsecured creditor, may. come in 
and preve.at any time during the administration, 
provided “only that he does not, by his proof, inter- 
*fere with the prior distribution of the estate amongst 


the ereditoss, and subject always, in cases in which ` 


he’ has tp'egme in and ask for leave tosprove, to any 
. terms-which, the Court may think it just to impose. ` 


` by,his own breach of a legal duty, e 


to the agent from the principal, a decree cannot be 
passed in favour of the agent and the latter cannot, 
therefore, object: toa withdrawal of the suit by the 
principal, even after the passing of a preliminary , 
decree for taking accounts. L HANUMAN BAKHSHtv, 
BaLMoKAND Kanagaya Lat, A. I. R. 1927 Lah. 701-389 


Probate and Administration Act (V of 1881);, 
s. S—'Will', definition of —Hindu Will —Signature 
of executant, whether essential Probate," granting: 


of. ` A 

In the case of a Hindu a declaration of his inten- 
tion with respect to the disposal of his” propetty 
after his death would amount to a Will within the 


- meaning of s. 3 of the Probate and Administration - 


Act even though it is not signed by him or attested 
by witnesses; and a draft Will prepared uiider the 
instructions of a Hindu testator though not’ signed 
by him can, therefore, be treafed asa Willso as to 
allow grant of Probate. -A BALMAKUND 'v. RAMENDRA- 


' NATH GHOSH, A. I. R.1927 All. 497; 25 A. L. J, 1073 - 


697 


Promissory note—Insuficient stamp—Decree on*ori- 
ginal considergtion, whether can be passed—-No one 


can be"permitted to take advantage of his own breaches ¢ 


of duty—Pro-note, whether-admisible as asknowledg-” 
ment or admission --Failure of consideration —Duty 

- to retigi benefit received —Contract Act (IX of 1872) 
S. A 2 9t E 6 


Ifa promissory note is insuffüfiently stamped the 
creditor is entitled to fall back on the original trams- 
action and to recover his money on its basis. 

Itis the legal duty of the debtor under s. 29 of the 
Stamp Act to pay the necessary stamp duty on a deed 
executed by him and he cannot be allowed to profit 


1 NN INDIAN CASES, . Um 


2romlesóry note—condld,- 
„Although ss. 91 and 92 of the Evidence Act prohibit 
eny secondary 4vidence of - the terris of a written - 
. contract; they do mot exclude proof of a statement ' 
cf a fact recited therein, and, therefore, although an 
vnstamped, promissorye note’: is. not admis- 
‘dblé to prove the specifió term of the contract 
embodied herein namely ihe unconditional under- 
iking or promise to pay the sam with its interest, 
-E can be used as a more , acknowledgment or state- 
ment containing. defendant's admission of receipt.of 
money and of his own liability therefor to the person 
stom whori he took it. . ] ead oe 
‘Where. a promissory note fails to take effect as 
Euch for want of sufficient stamp, the creditor can 
feat the contract as non-existent and sue for refund 
cf cgnsideration on the ground that if has failed, and ^ 
cin recover the mionéy under s. 70 of the Contradt 
act.’ N Uparan Maanrram v. Laxman, 10 N. L. J. 45:.- 
a. I. R: 1927 Nag. 241 " : ] 470 


Provinctal Insolvency: Act (V of 1920), s.3— 
-Bombay Government Notification No: 858-of 1921— 
Insolvency jurisdiction of Subordinate Judges of 
«First Class, whethér extends to’ whole district—~~ 
‘Local ‘limits of the jurisdiction of such Courts, 
meaning of—Bombay Civil Courts Act (XIV of 
1869); s. . 25. ` ‘ : as 


The words ‘local: limits of the jurisdiction of such 
Courts” in, the Bombay Government ' Notification , 
Xo. 358 of 1921 which investsinsolveney jurisdiction 

. ca Subordinate Judges of the’ First Glass, refer to 
tae. wider jurisdiction of such Subordinate Judges. 
under s. 25 of the Bombay Civil Courts Aot and the 
tification, consequently, conféra insolvency jurisdic- 
ton ona Subordinate Judge of the First Olass in 
gl, casés arising within the district. B ABAJI VITHAL 
EARANJPE Ù. NARHARI KEBHAV DHARAP, 29 Bom. L. R. 
9&7; A. I. R. 1927 Bom. 460; 51 B. 809 i 780 


8. 9—Decree against Hindu son for deceased. 
father's debt—Son, whether liable to be adjudicated’ 
insolvent. _. f < i 
A persone js not liable to be adjudicated an in- 

' solvent in respect of a debt due from him in his 

representative character inasmuch as’ such a debt is 
not personally enforceable against him. . : 

A Hindu, son is nof liable-to be adjudicated an 
insolvent in respect of a decree obtained against: 
lcm for a debt incurred by his father during the 
lettér's lifetime M — NAGASUBRAMANIA MUDALI v. 
FRiSHNAMACHARIAR, 53 M. L. J. 403; 26 L. W.400, A. 
I.R; 1927 Mad. 922; 50 M. 981 , 642 


————- 88,10 (2), 75 (3)—Annulment of adjudica- . 
tion—Fresh application for adjudication—Leave of 
District Judge—-Leave to appeal—Discretion of 
Diirict Court—Interference by High Court, : 


e Where*an order of adjudication a$ an insolvent: 
i. annulled, by the Oourt for failure of the applicant 
tcapply for final discharge, a fresh application for 
acjudication can only he made with the permission 
of the District Judge under, s. 10; para.2 bf the 
Provincial Insolvency. Act. ES ME. 4 
Under s: 75 of thé Provincial Insolvency Act, the. 
m-teer ofegranting leave,to appeal from an order 
passed by tho District Judge is in the discretion. of the 
Dztrict. Judge and the High Oourt. will not interfere 
wish the exercise of that. discretion. Pat SHIBJER 
Smau v. HrgA Lan RAKEAL  ORAND, A. I.R. 1928 Pat. 
23 i e "o pis : 613.- 


"e —— 
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Provinolal Inséiveticy Adt-—1920-—eonold, | 3 
— —— 88, 28 (7), 58—Frauduülent .trausfer—"Two 
years’, whether ^ from date of "petition or date of“ 
: adjudicgtion. TENE "us ers f A 
Section 28 (7) and s. 53 ofthe Provincial Insolveney ^ . 
Act should bé read together so that thé two years. 
provided by s. 43 of the Act’ should be reckoned: 
from the date of the alienation up to the date of peti-: 
tion and ‘not up to the date of adjudication. 
SIMNADRI -VENKATANARASAYYA v. OFFIOIAL — REORIVER;: 
Gop«vany, (1927) M. W. N. 429 & 702; 26 Tu. W. 61; 53 
M; L. J: 136; A. I. R., 1927 Mad, 820 7 177 


——.8, 33—A pplication by creditor to be entered, 
in Schedule—Limitation—Limitation Act (IX -of . 
1908), Sch. I, Art. 181; applicability of —Inhéolveney ^ 
Acts—Oomplete Codes—No périod of limitation 
-preseribed-—Diseretion of Court—Vigilantibus et: 
non dormientibus lex succurrit." , 
-The Third Division of the Schedule to the Limitation 
Act ig not intended to apply to applications made under. 
the Ingolvency Acts inasmuch as thesé Acts are intends 
ed to be complete Codes of the Insolvency Law and to * 
prescribe their own periods of limitation; and as no, 
eriod of.-limitation is prescribed in’ the Provincial 
n&olvendy Act for applications by créditors to be. 
brought on to thé schedule of creditors, tHe matter 
is Wifhin the discretion ofthe Insolvency Court. 
-It would be inequitable to allow a créditor who 





‘was actually.called upon to prove his debt within a 


period fixed by the Court, who has not proved either 
within that period or, within a period of over five 
years thereafter, and who has offeréd no explanation 
of his delay or. excuse for his laches to come in and 
prove his debt, ín spite of that delay and laches, at a 
time when exeeutíon of the decrée in which the debt 
has been merged would be long time-barred exeépt 
for the equitable extension of time which the Insol~ 
vency Law allows.- - BEI . 
Qucre.—Whether Arf, 18Í of Sch. Iof the Limita- 
tion Act is applicable only -to applications made under ' 
thé Code of Divi Proáédure. R JaN BABADUR SINOH. 
v. Battier, DrerRi0T Court, Touneoo, 5 R, 384; A. T. 
R. 1927 Rang. 263 .- 816 
L 8.53. See PRoviNOÍAL INSOLVENOY ' Acr, 1920, 
gs. 28 (7), 53 . : 4 d 177 
a+ 8,°53—Surrender of valuable holding to 
- landlord—-Adjudication of tenant as insolvent 
within 2 years—Surrender, whether liable to be set 
_aside—Transfer for consideration, nature of— 
7 Burden of proof. | i 
. Á surreùder bya tenant of a valuable holding to 
the landlord for nothing, after'a substantiale price” 


has beén offeréd for it by one of his creditors cannot, 
be held to be a transfer in good faith and “for, 





. valuable consideration, and is voidable at the. in-, 


stance of the Receiver if the tenant is adjudicated as, 

an insolvent on an. &pplicajion made within 2* years. 
Transfers in good faith and for wluabfé considerg- 

tion are protected under the Transfer of Property Act” 

and also under the Insolvehcy Act, but there is fhis“ ` 

difference that under ‘the latter Act it is theetrams- 

feree who must show that the transaction „wąs in: 

good faith ang for valuable consideration: C Memaw&p e 

Marran v MAHAMMAD ISMAIL Kuan, 46 O. L. J. 168; A: 


1. B. 1927 Cal. 766 . " 822. 
————— s: 78 (3). See PROVINOIAL IwsoryENCY Aor, ` 
1920, ag2.10.(2), 75-09) by ee EU el sae 
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- the Small Cause aco A 
The setting aside of an ex parie, dectee on the . 


Vel 104) 


Provincial -Small Causa. Court Aot (IX - of! 
1887), ss. 7 25—Ex parte decree—Suit to. set 
' 08 o 


ex parte decrée of & Small Oause Court has no juris- 

diction to try the issué as régards the géhuineness or 

walidity of a hatid-hoté on- thé basis of whith the 

süit ig brought and if he decides the question, it. 

does not -operate saba bar to a re-trial of the suit- by 
urt. - 


gtound of fraud remits the parties. fo their original, 
rights and: entitles the plaintiff in the original suit 
to have his suit re-heard: Pat Lanz "THATHEAv.. 
GANGA "PRATERA, A. I. R. 1927 Pat. 396 , 137 


ai §, 25—Revision—Finding- of fact—Inter- 
-  ferénce—Obvious injustice or perversity. 





he High Court will interféré under s. 25 ofthé^ 


Provincial Small Cause Courts Act, with findingsof. 
fact only. where obvious injustice has been done or 
the deciston is obviously perverse. B Monanzat- 
MAGANLAL v, JIWANLAL AMBATLAL, 29. Bom. L, R. 928; 


A. I. R. 1927 Bom. 454; 51 B. 814 294- 
——— 65, 25—Rewisiòn, scope of. oe 5 
The power of the High Oourt in revisionis much 


wider under s. 25 of. the Small. Cause Courts Act. 
thanunder s. 115 of the Civil Procedure Code. M 
VENKAYALA VENKATARATNAM v. DHANALAKATA VARAHALU,: 
A. L R. 1928 Mad. 56. 746 


Sch. Il, Art. 31 —Suit fór damages forgé: 





and occupation, whether suit of small éause nature, > 


A suit for produce which the defendant ` kad 
taken from land bélonging to the pldintiff which he. 
had entered dyd, forcibly worked or its value, doés 
not fall within Art. 3I of Sch, II to the Provincial 
Smalk Cause Courts Act, and is, consequently, a suit 
of-a small cause nature. 

The'ffrst part of thé first sentence of Art. 31 of the 

. Sécond Schedule to the Provincial Small Oause Courts 
Act governs thé last two clauses of the Article. R 
Matxe Hic DIN v: Mause Kyaw Gaz, 5 R. 388; A. I. 
R. 1927 Rang. 262 ` + NC 818 

— — Art. $8—Suit fbr -madinténancé—- 

Gagnizance'by Smnll Cause Court. ` PRU 


Articlé 38 of Sch, ILoftpe Provincial Small Cause” 


Courts Act fefers to à suit which is both. in form 
and sub&tance a suit for maintenance. © SURAT 
Prasiad'y. RAY'ADHIN, AL. R. 1928 Oudh47 586. 
Public.Gambling Act (HI of 1867)? ss. 3,4— 
- Joint trial of offences under both sections, legality of 


, „Search warrant defective—Legality of conviction. ^ 
The trial of a person under s. 3 of *the Publics 
Gambling Ach dlong with a number: of other persons. 


t. 


. Nag. 339 


GENEEALINDER. — 00000000 0s 


Publio- Gambling AGt--conold; D p 
who were found in thé'allégéd gaming hongé’ charged. 


under s.4 ofthe Act is not illéga : 
. Phe only efèct of '&á search: being illegal on; 
account of defects in the warrant is that no présump- 
tion such as arises under s. 6%f the Actcan b6 made 
in favour ofthe prosécution. ge 

A conviction under s. 3 of thé Public Gambling Act 
which is based on legal evidence cannot, therefore, be 
set aside mefely because -thêrô wore dofects: in the 
search warrant, L Miran BARRsH v: EMPsEOR; 28 Cr. Li; 
J, 825; A. 1. R. 1927 Lah, 699  . € a 
— 8i 18 —" Püblic place," definition of-Séntence . 
of imprisonment and fme, legality of. - 

lat iH place should 


_ "bublié p Within the meaning of s. 13, 
Pablià Gêmblriig Act, it is “nob necessary thatthe 

public shoyld lave a legal’ tight to’. go toit. AIL that 
' 18 necessary is that thé public actually go there 





oS Pith a 2 Soe euh ME ,230 
PUbIG Poad—Right of public t éondudi sella 
- procession. with music. j ET 
The public have a right to conduct réligious pro“ 
cessióhs adcconipaniad by misio throu; publi 
thoroughfare. N ABpUL Aziz v. Deorao, A; i. R.1997 
, 213 


Punjab Canal Colonles—Offer by Gobérimênt to 
grant lands tò à 
in willages=-Relinguishimênt, by cö-shärér to ré- 
maining co-sharer—Subsequent doguisition of land 
from Government by litter—Co-sharer veliriguishing, 
whether entitled to restoration of htë sharés—Absence 
of such condition, effect of: » SAU. 
, Governmént offered certain squafes of liid in the 
' Canal Colonies to those co-sharers of villages] O&gieed 
ta rélinguieh their shares to'thosé who remained . be- 
hind: Tlireé brothers relinquished their shüges in thait 
original village to the fourth brother aid obtained 
lands from Government.: The fourth brother got a 
square subsequently when other land bécamé àvsil&ble.. 
In asuit by two ofthe three brothers against the 
fourth for return of their shares in the village: 
Held, that the defendant was not bound to réstore 
the square which lié received inasrnuch as there was: 
no condition that he would restore them if. ever he 
succeeded in getting land from Government. È Nawas. 
v. MuBAMMAD Att, A. I. B: 1927 Lah. 378 123- 
Punjab Chief Court's Rulés arid Orders, Vòl, illy 
Chap, I.T, 4. See Luartation Adz, 1908, à. 19 
Fa E T IUE 3, |.) 586 
Punjab Sus (Power to Gontest) Act (II of 
1920),8 6. See CoxSrRUOTION or d9TÀTUTES — € 
' Punjab Pre-emiption Act (f of 1913); $: 
Price; fixing of-—Market value when to bé, résorted 
" ,to—Fahey price fized in goosl faith or paid, àffect i 


of. . ; e 

In determining the, pre-emptiog. money the Court 
has to détermine whéfher the price has been fixed 
in good faith or paid not ‘paid in goof faith’, 
It is only if itis found that the price was not 
fixed in good faith or paid, that the markét value 


price is fixéd in good faith or paid, gach price 
.-Bhovld? be fixed às.the price for tho purposes of 
a sig : : e . e 


is to be fixed as the price. If, however, the ' 


, 


dó Go-sharers’ who velinquish their rights. © 


Ld 


661* 
T 


4 


4 


AL 


a 


2 


o | 
. Pu njab Preemption ‘Agt—conold, :- 


i pre-emption, even though it be a fancy price, 'L 
Ratt RAM v. Haw Kisaan, 9 Lah. L. J.417 318 


' * Punjab Tenancy ‘Act (XVI of 1887), s. 77 (3)— 


-~ Mortgage—Lease by mortgagee to mortgagor—Exzpiry 
- of term—Suit.by mortg@gee ‘to. recover possession— 


eject tenant’. 3 

“A suit bya mortgagee, who had leased the pro- 
perties to the mortgagor for a term, to recover 
possession of the properties from the latter after the 
expiry ofthe term Ùf the lease, is not a suit by a 


landlord to eject a tenant within the meaning of 


s, 77 (3) of the Punjab Tenancy Act and is; therefore, 
cognizable by a Civil Court, d 
In order to bring& case within the purview of 
s. 1$ (3), Punjab Tenancy Act, the claim'in the suit 
must be directly referable to the lease or the con- 
ditions on which the tenancy is held. The section 
does not include.a suit the claim in which arises 
“out of a contract of mortgage merely because be- 
tween the mortgagor and the mortgagee there sub- 
sists also the relationship of Jandlord and tenant.. L 
BASAKHA SINGH v. SOHAN SINGH, A, I. R. 1927 Lah. 715 
> Š "ES ` ; 144. 
Qanungo’s report, admissibility of, See EvIDENCE 
Aor, 1872, s. 35 287 


Railways Act (IX of 1890), s. 72—Risk Notes 
.. Forms A and H—Goods not.carried by proper route 
—Liability of Company—Ordinary bailee—Contract 
` Act(IX of 1872), s. 161--Delivery within proper 
time—Delay, effect of. A : ; 
The Risk Notes contemplate the ordinary route and, 
if the goods are not carried by the proper route, 
fhen the contract goes outside the Risk Notes 
altogether and the position of the Railway Company 
becomes that of an ordinary bailee. . 

There is no delivery within the proper time within 
thè meaning of 8.16l of the Contract Act, where 
goods which could have been delivered in two days 
are delivered after nine days. Pat MUKANDI RAM- 
GHUTAR Ram v. E. I. RAILWAY Co., 8 P. L. T. 651; A. I. 
R; 1927 Pat. 354 ' 147 


s, 72—Risk Note B—' Wilful meglect'— 
Goods despatched not reaching destination- No 
-explanation offered by Company—Inference of 
wilful neglect. f : 
When a party establishes that goods consigned to 
a Railway Company were despatched -from a certain 
station and never reached their destination and the 
‘Railway Company r8fuses to  vouchssfe any ex- 
‘planation ,as to the non-delivery of the goods, the 
ss must be attributed to the wilful neglect of the 
Railway Company.’ O E. I. Rv. Co. CALCUTTA ù. ALI 
Raza, 1 Luck. Cas. 327; A. I. R. 1927 Oudh 355 728 
———— s. 72—Risk Note H-—"Fwom any cause 
e whats8ever,” ecope of—Waggon catching fire— 
* Transhipment—Negligence of Railway servant in 
. > e-loading-- Damages—Ruailway, whether liable. 
The words “from eany cause "whatsoever" in 
Risk Note Form H are wide enough to ‘cdver the 
loss caused to a-.consignor by the negligence of the 
Railway servants in the transhipment of goods con- 





Signed, ftom one waggon to another necessitated by ` ` 


axles of the original waggon getting overheated. N 
FIDA ALI SULTAN ALI v. SEORETARY OF STATE For INDIA, 
~“ A. L R.1927 Nag. 347 ‘ a 647 
s— —— 88. 72, 75 —Risk Note Form B—Heading of 


a Risk Note B,°whether. part of contract—Use of Risk. 


i E c 


. INDIAN OASES. 


Jurisdiction of Civil Couri—'Suit by landlord to- 


` [18277 
Rallways-Act-—coneld,: ur. mE 


Note B where Railway does not allow option of.twa 
rates, whether invatid—Contracts limiting Come 
-pany's pei validity of. 

There 3b no obligation on a Railway Company to 
convey goods of any sort ifthey are nof. desirous of 
doing so, nor is there any duty upon them to carry 
any particular class of goods at Railway risk if they 
do not think fit to do 50. 

The note which forms a portion of the heading of 
Risk Note Form B is not intended to be any part of 
the contract between the parties but a mere recital 
for guidance of those who have to use the form point- 
ing out in what cases it should be employed. It is 
not intended to lay down .as a condition of the cone 
tract that there must be two rates and that there 
must be a freedom of election between them, and a 
contract under Risk Note Form B is not invalid under 
8. 72 of the Railways Act merely because the Railway 
Company has consistently refused to take goods of 
the particular description except at owner's risk. 
B THE Pratap SPINNING WEAVING ETO., Co. v. G. I. B. 
RAILWAY, 29 Bom. L. R. 944; A. I. R. 1927 Bom. 468 
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Rangoon Rent Act (Hof 1920), s, 9—Suit under 
s. 9 forrefundof salami paid, maintainability of. 
A tenant who has paida salami to the 'landlord 

which is recoverable under the provisions of sub- 

8.(2) of s. 9 ofthe Rangoon Rent Act is not bound 

to recover it by deductingit from the rentor by in- 


stituting 2 suit under the Common Law but can , 


recover the same by instituting a suit under the 
special procedure provided by s.9 of the Act. R 
P. O. Das v. HARIKRISHNA, 6 "Bur. L, J. 124; A.I R. 
. 1927 Rang. 298 ' 691 


Rangoon $mali Cause Courts Act (VII of 1920), 

. Sch. |, r. 78. See O. P. O., 1908, O. IX, 2.13 308 

Recelver—Appointment of party, when justified. See 

Or. P. O., 1898, ss. 146, 439: 104 

, appointment of— Rights of strangers having 

paramount title—Usufructuary mortgagee—Right 
to recover possession from Receiver. 

If persons with paramount rights who are not 
parties to the action, are actually in possession of 
those rights, the appointment of a Receiver does 
not prejudice them in the enjoyment of those rights. 


But if they are not actually in .possession, then, : 


after a Receiver has been appointed, they must come 
to the Court for leave to. exercise those rights, in 
which case their application cannot be refused Pat 
BHAGWAN Das MARWARI v. MANINDRA OHANDRA NANDI, 
8 P. L. T. 717; A. I. R. 1927 Pat. 397 295 


Registration Act (XVI of 1908), s. 17—Solenama 
operating as lease—Registration, necessity of. i 
A solenama which is intended to operate as a gran 

of a permanent tenancy to take effect ab once is a 


e 
e 


‘lease and is, therefore, compulsorily. registrable. 


C RAJANI KANTA BONERII p. Ras Kumart Dass, 31 C. 
W. N.1099 . nes I 812 
< ss. 17 (1), 90 (1) (d)— Lease by Goyern- 


ment, whether exempt from registration—Crown 
deriving title from private owner, effe% of— 
Crown.Grants Act (XV of 1895), s, 2—Motive of 
Governmeyt, whether material—Transfer of Property 
: Act (IV of 1882), s. 107. S z 
A lease of land by Government falls within s. 90 
(1) (d! of the Registration Act and is exempt from 
registration. * AN i 


_ - Section 90 (1) (d) of the -Registration .Act- ds. not’, 


x 


Aae: ~- 


Vol, 104] 


Registration Aet--coxeld. 


restricted in its operation to eases of grants passing ` 


the whole interest of the Government but covers 
granis, orassignments by Government of any interest 
in land. 


For the purposes of the said section the source 
from which the Orown derives its interest in the 
lands is immaterial. 

Leases granted by Government are outside the 
‘operation of the Transfer of Property Act, and s. 107 
of the Act is, consequently, inapplicable to such 
leases. f | 

The language of the Orown Grants Act is clear 
and unambiguous and leaves no room for any distino- 
tion in this respect betwéen grants by virtue of pre- 
rogative rights and grants made.as a mercantile trans- 
action for profit. Pat Seorersry or STATE FOR INDIA 
v. NIsTARINI ANNIE MiTTER;.Ó Pat. 440; A, I. R. 1927 


Pat, 319 209 





- oral sale of immoveable property—Registration— 

* Proof of sale and payment of money, aliunde— 
* ' Evidence Act (I of 1872), s. 91, m 

A receipt evidencing payment of consideration for 

an oral sale of immoveable property comes within. 

8. 17 (1) (¢) of the Registration Act and is inadmissible’ 

in evidence if not registered. But oral evidence can 

- be given to prove the sale and the payment of money 

aliunde. L ARDUL RAHMAN v, Kinra Ram, 28 P. L. 

R. 601 ' 1 585 


S, 49—Unwegistered. sale-deed,. admissibility 
of, to prove nature of possession. 

Àn unregistered sale-deed, although not admissible 
to prove thefacturm of sale is admissible to prove 
the nature or quality ofthe vendee's possession. N 
Rass UnanAM BanwaNT Rao v. WaALLU, A.I. R. 1997 
Nag. 342 , 353 
—— S, 82 (c)—Putting thumb impression as that 

of another person —Ofence—F'inger print—Opinion 

of expert, evidentiary value of—Taking accused's 
thumb impression, legality of—Identification of 

Prisoner's Act (XXXIII oh 1920), s. 5. 

In view of the provisions of Act XXXIII of 1920, 
it is not now wrong on the part ofa Court to take 
finger prints of the accused and to have them com- 
pared by an expert with the disputed finger prints. 

The opinion of afinger print expert must have 
the same value asthe opinion of any other expert 
such as a medical officer. In each case the evidence 
is only a guide to the Court to direct its attention 
to judge of fts value. The Court is at liberty to 
use its own discretion and to come toa conclusion 
either in affirmance of or differing from the view taken 
by the,expert and in this view it is correct to say that 
itis not safe to convict an accused upon the sole 

‘testimony of an expert. Each case, however, must 

depend on, its own circumstances. 

; The registration of adocument is a proceeding - 
under the Act and. the giying oa thumb-impres- 

sign under x 53 of the Rules under the Registration 

Act jn the case of an illiterate person forms an ‘act 

in a procgeding: under ethe Act.’ Therefore, the 

putting of the thumb impression in the Thumb Im- 

pression Register as that of another person is.an 

offence. under the latter part of s 82, (c) of the 

Registvation Act. Pat Baserr Sines v. EMPEROR, 6. 





GENERAL INDEX, o 


— 8. 17 (1) (c)—Receipt for consideration for ` 


$7 le 


Right of fishery—Navigable river—Change of cours 
—Right to follow Tiver—Hecession of river to old 
course—Rightto fish in sheets af. water in abandoned’ 
bed— Right by prescription, extent 8f. ^ 
It is settled law that in Bengal the grantee of a- 

right of fishery from Government can follow the 

shifting river for the enjeyment of his exclusive 
fishery so long as the’ waters form part ofthe river 

System within the upstream and the downstream 

limits of his grant whether the Government own the 

soil subjacent to such waters as being the long esq 
tablished bed, or whether the soil is still ina riparian 
proprietor as being the site o® the river's recent 

encroachment. ' . 

But ha cannot retain the right of fishery on the 
land of another over which the river has flowed for a 
short interval but has ceased to do so, merely because 
there is à sheet of water on that land which is 
connected with the river. b 

Per Ghose, J.—A person who has acquired à right 
to fishery in ariver by limitation can only claim the 
right to the fishery in the waters that flowed-in the 
bed at the time that he acquired his right and can- 
not claim to follow theriver on another's land if the 
river-abandonsits old bed. ` d 

Per Roy, J.—The rule that the grantee can retain à 
bed when it has connection with the main ‘channel at 
all seasons ofthe year has been stated too broadly. 
C INDU BHUSAN BOSE v. SARAJUBALA DEBI, 46 C. L. J. 
93; A. I.. R. 1927 Cal. 741 j 494 


Right of pasturage—Obstruction by person in pos- 

. session—Suit for declaration of right—Cause of 
action—Landlords, whether necessary - parties— 

. Defendants setting up exclusive right, whether can 
plead non-joinder. ; 

The cause of action for a suit arises only against 
the persons who are responsible for the infringement. 
of the right: 3 s 

A suit for declaration ofa right of pasturage over 
another's land can be maintained against the persons 
in possession who obstruct that right without im- 
pleading the ultimate ownersofthe land. 

Plaintifis, alleging that they were in the enjoyment . 
of a right of pasturage over the land inguit under 
an implied grant from the mirasidars, sued for a 
declaration oftheir right against the defendants who 
had obstruoted them in the exercise of their right, 
The defendants pleaded that the land was exclu- 
sively theirs and that the suit was bad for non- 
joinder of the mirasidars as parties: —— E 

Held, (1) that the mirasidars were not necessary 
parties to the suit; : d eM 

(2) that it was not open to the defendants to raise 
the plea of non-joinder of the mirasidars inasmuch as 
their case was that the land was exélusively theirs. 
C SABIRER Ma v. BEHARI Monan Pat, A. I R. 1928 Cal. 
23 
Riparian right. See Easements Act, 1882, 5, 7 


Rules of proc&dure, object of —Coyrt-fee—Paymente. 
of adtitional Court-fee --Rejectton of plgint after® - 
amount is tendered—Abuse of powers. ° i 

-~ Courts and the rules of precedure regulating their 

conduct? are intended,for the broad purpose of 


845 
7817 


` facilitating justice and not for impeding it. ° 


A plaintifi was not able to pay an additional Court- 
fee of Rs. 435 on the day fixed but on the next day, the 
plaintiff tendered the whole amount, the Court 


“ Pat. 305; 28 Or. L. J. 880. -` MAS ; 626. refused te accept the same and rejected the plaint: 
a $. BO (1) (d). See REGISTRATION Aor, 1908, ss. Held, that the rejection of the plaint was an 
17 (1), 90 QD . 209 abuse of the powers of the Court under the circums 
. Rellgicus.nrocessions, See PUBLIO ROAD- - -~ 213. stances, and that the Court ought to hate accepted the 


t 


s 


A3. | "| INDIAN 
Rules of probseduré-econcid. ii 
amount tendered, Ò Kamaxuya Dat Ram v, Sayan Lat, 


1 Luck. Oas: 5748 A- I. R, 1927 Oudh 507 : 527 
* Shariff of Bombay, whether corporation sole. See 
i Q. P. G., 1908, ss, 79, 282 685 


Soldiers (Litigation) Aét (IX.011918),ss, 11,12, 
@ scope of =Exclusion of time during which plaintiff 
, Was serving under war conditions —Period of service 
rw Certificate of prescribed authority, conclusive evi- 
dence, | . : n » 
` Under the provisions of the Soldier's (Litigation) 
Ast if ig only the period during which a plaintiff was 
actually serving under war conditions that can be 
excluded in computing the period of limitation, and- 
a certificate of the prescribed authority is conclusive 
aviderics of the period of service. L NAJABAT Kuan v, 
Mavai BaxdsH ~ 684. 
Specific performance—Contract by man of weak 
intellect-Proof of independent advice—Fairness of, 
gontract—Question of hardship—Contract for sale of- 
. $mmoveable property—Definiteness—Provision for 
. ewecution of kobala ‘containing necessary stipula-. 
tions\—Contract, whether vague—Adequacy of price, 
` Subsequent higher offers, effect of. - NE 
Although in all sales itis evident that price isan 
essential ingredient, and that where it is neither 
ascertained nor rendered ascertainable the contract is 
void for incompleteness and incapable of enforcement; 
it is not, however, necessary that the contract should 
ih thé first instanóé determine thé price. It may 
either appoint a way in which itis to be detérmin- 
ed, orit may stipulate fora fair price. | j 
A contract between & vendor and purchaser of- 
immoveable property who have “éettled the midin 
terms of tlie contract, to have a kobala exééuted 
‘containing Necessary stipulations’ is not void for 
vagueness, and incapable of specific performance. 
' The fact thet others offered a higher price after a 
. Contract of sale of immoveable property was con- 
cluded isno ground for not enforcing specific per- 
formance of the contract, where the purchaser was 
~ nòt guilty of any attempts to knock down the pro- 
pérty at a lew price, and a proper price has been paid. 
If ths contract has beén entered into by a com- 
Pstent party, and is inobjectionable in its nature and 
circumstances, specific performaticé is as much a 
mattet of course did, therefore, of right, ds are 
damages. The mere hardship of the results will 
not affect the discretion of the Court. C Ram Sunpak 
SAHA v. KALI NARAIN SEN, A. I. R. 1927 Cal. 889 527 
——— Contract for purchase of absolute occupancy 
holding—Repudiation by vendor—Delay of vendee 
to sue, whethér proof of abandonment—-Notice by 
purchasers to landlord, effect of. — . 

, '  Défendant agréed to sell to the plaintiff his absolute 
occupancy holding on 4th March, 1922, sale-deed to 
“be executed within two months from that date. - 
Defendant. did not serve notice on his landlord as 
? xequired by Tenàngy Law within two months but 
répudiated*the contract of sale by serving a notice 
on the plaintif on 4th September; 1922. Plaintiff 
notified to the ‘landlord his intention to _enferce the 
contract of purchase as agaifist the defendant but 
° did not send any notice to the defendant. Plaintiff 
sued theglefendant for specific performance on 26th 

February, 1925 : DOM : 

"Held, that the plaintifs jnaction or delay 
for over, two years was no proof of waiver 
or abandonment of his rightg under the contract of 
såle. N.KADU Manar v, MAHÊRAT SINGH = 658 , 
Ee. ls sak Ae. 


` . 


P ; ò 2 


CASES, 


[1997 


Speolfic Rella? Aot (1 011877),8, 9. See Transi 


FER OF PRopERTY Act, 1882, s. 55 


361 
———— 88.18,1G «Agreement by person to sell heise 


belonging to him and another—Siit 


for specifia 


performgnce—Decree in respéct of moiety, whether 


can be given. 


Where &.pérson agreés £0 sell a house belonging 
in common to himself and.anothéi, in a suit for specifig 
performance by the proposed vendee, the Court has 
to decide whether the sale ofa moiety of the house 
can be described as part of & contract which, taken by 
itself, can and ought to bé specifically performed, and: 
which stands ona separate and independent footin 
from the other part of the coiitract which admittedly 
cannot be performed and before a Court can exercisé 
the power given by 8.16, Specific Relief Act, and 
decree specific performance in respect of à moiety, it 
must have before it somé matérial tending to establish, 
these propositions and the section e&nnót be applied 
on a.mere surmise that if opportunity were given for 
further enquiry, such material might be forthcoming 
and possibly might be found tobe sufficient. M 
KoOLLEPARA BESHAYYA 0. JEMMARDA HANUMANAYYAMMA o 
E 192 * 





S. 31. Bee-Evipiniok Act, 1872, 





ss. 92, 94 — 
736 


$. 31—Rectification’ of document—Mutual 


mistake—Powér of Court to ascertain trut bargain 
© —Extrinsic evidence, admissibility of—Evidence Act 


(I of 1872), ss. 91, 92. 


. À Court can corréct the terms of a document if 
it i8 proved to the satisfaction of the Court that any 


of such ‘terms are inaóécuraté owing 
mistake. 4 


to a mutual 


The principle on which the Courts act8 in correct. 
ing instruments is that the partiés are to be placed 
inthe same position as that in which they would 
have stood if no error had been commited. 

Extrinsic evidence is admissible under à. 92 of 
the Evidence Act to prove that a term iù a written 
document was inserted by a mistake of fact. O LADHA 
SINGH v. MUNSHIRAM ÁGERWALLA, 3L C. W.-N, 747; A.. 


l. R.1927 Cal. 605 


559 


S. 35—Contrast of sale—Suit by vèndor for 
spécifié péerformance—DecreeDefault of vendor—, 
Remedy of purchasér—A pplication by way of motion, 

- whether maintainable—E'resh suit, nécessity of. 
Where a véndor has obtained a dectee for specific 
performance of the contract-of sale it is not dpen 
to the defendant purchaser to apply by way of 
motin to the Court to vacate tlie decree and rescind 


the contract in the event of default by 


the plaintiff 


vendor. The defendant's rights in such aì case can be 
enforced only by a fresh suit. The case of a defaulting 


vendor who has obtained. a decrée for 


specific "per- 


formance is not covered by s. 35 of the Specific Relief 

Act. B OHATURBHUJ Bravanipas v.  KALYANJI BHIMJI; 

29 Bom. L. R. 399; A: I. R. 1927 Bom. 239 322 
S. 42—Verbal denial of title—Declaratory : 


suit—Cause of action. 


Even a verbal denial of a title gives risë to a 
cause of action for a suit for deplarathon, of title 


under s. 42 of the Specific Relief Act. 
GIRDHARI, A. I. R. 1928 Nags 16 


N JaiTRAa-v. 


7 8 803 


S. 55-Mandatory injunction, objest of— 
Prevention of breach of obligation —Trespass on 
Pom. for injuncyon for removal of. structures 


put up by 4 
remedy of owner—Suit for possession. 


respasser, whether maintainablé— 


Before a suit fora mandatory injunction can be; 


filed there must be an obligation on the ‘part’ of the g 


defendant to perform certain acte, - 


Proper . 


ca 


D 


4 


` Vol, 104] 
Specific Rellef Act—coneld. 


,. A person whose land has been trespassed upon 
.by another cannot, therefore, maintaig a suit 
_against the latter for a mandatory injunction for 
removal of the trees and structures put up by the 
latter. His proper remedy isto sue for possession. 
,R Ewin SHAUK Ma v. U Po Nyon, 5 R. 404; A. 1. R. 
1927 Rang. 257 139 


Stamp Act (Il of 1899),s. 29, See Promissory 
NOTE 470 


` ——— $8. 30, 65, 70—Offence under Stamp Act 
—Initiation of ‘prosecution without Collector's 
sanction—Validity of  proceedings—Subsequent 
sanction, effect of —Criminal Procedure Code (Act V 
of 1898), s. 587. 1 
A prosecution foran offence under ss. 30 and 65 
of the Stamp Act cannot be validly initiated without 
the sanction of the Collector, and the defect in the 
initiation of a prosecution without such sanction 
.@annot be cured by obtaining the necessary sanction 
* at a subsequent stage of the proceedings. N RAMJIWAN 
MARWADI v. Lacami, A. I. R. 1927 Nag. 202; 10 N. L. 
J. 21; 28 Or. L. J. 780 108 


—— -—-'88, 35, 36. See MADRAS VILLAGE COURTS Act, 
1889, s. 73 : 415 
ss, 65, 70. See Straup Aor, 1899, ss. uS 





70 


Statutes—Interpretation—Argument 
venience, 
In cases of doubt recourse may be had to the 
-argument from convenience, in interpreting a Statute. 
B ABAJI VITHAL PARANJPE v. NARHARI KEsHAY DHARAP, 
29 Bom. L. R. 947; A. LR 1927 Bom. 460; 51 ET. 
——-—— Interpretation—Resort to previous state of 
law. See LETTERS Patent (Bow.), cl. 12 
— ————, retrospective effect, See AGRA Tenancy Act, 
1901, s. 202 292 
Succession Act (X of 1865), 88. 190, 266. See 
Sucorssion AOT, 1925, ss. 212, 304 794 


Succession Act (XXXIX 071925), ss. 212, 304 
—PSuccession Act (X of 1805), ss. 190, 266—8Suit 
to enforce mortgage against heirs of mortgagor— 
Letters of Administration not taken out —WMaintain- 
ability of suit—Suit to ‘establish right to any part 
of the property’, meaning of—'Executor de son tort’ 

. —Suit by, creditor against executor de son tort 
before gratting of Letteraof Administration, whether 
maintainable. 

A sutt to enforce a mortgage against the estate of 
the mortgagor in the hands of his heirs, is not a suit 
to establish any right to any part of the property of 
fhe ‘deceased mortgagor, within the meaning of 
B. 190 of the Succession Act of 1865  (corres- 

eponding tos. 212 of the Act of 1925), but is only a 

Buit to enforce a liability efthe @state, and is, there- 

foro, not -batred hy reason of the fact that Letters of 

Administration to the estate were uot obtained. 
Section 212 of the Succession Act of 1925, 

dóbs xt bar a suit by a creditor of the estate of a 

deceased person against persons who have inter- 

meddled with the estate of tye deceasedein a manner 
, that would make them executors de son tort. B 
RATANDAI-KARSETJI SUNAVALA v. NARAYANDAS PRAYAGDAS, 
29 Bom.L.'R. 900; A. I. R. 1927 Bom. 474; 51 B. LU 


from con- 


4 ‘Bult “for: plectment—Tenant pleading advere 


"possession, whether entitled to notice to quit, 


bd li à 
* 


GENERAL INDEX. 


^ e 
9736. 
Suit for eJeciment—concld. - ^ 
A tenant who denies the tenancy and sets up . 
adverse possession ina suit for ejectment by the 
Jandlord is not entitled to plead want of notice to 
quit. S MuLiBar v. VassiBAL9 A. I. R. 1927 Sind 248 
412 æ 


Survey map, evidentiary value of. See BENGAL 
Tenancy Act, 1885, s. 103B 514 


Tax—lllegal order for levy of tax—Enforcement 
threatened—Suit for injunetign— Cause of action. 
See C. P. C., 1808, s. 80 257 

———— Taxing of subjects—Principles. See BOMBAY 
DISTRICT MUNICIPALITIES ACT, 1901; s. 60 666 

Thumb Impression of accused. See REGISTRATION 
Act, 1908, s. 82 (c) 626 


e 
Transfer of Property Act (IV of 1882),ss. 2 (d), 
136—Actionable claim—Purchase by Pleader in 
Court sale, legality of—Right of Pleader to enforce 
claim by suit. 3 
Section 136 of the Transfer of Property Actis con- 
trolled by s. 2, sub-cl. (d) ofthe Act and does not, 
therefore, preclude a Pléader from purchasing a 
policy of insurance, in a sale in execution of a decree 


‘against the heirs of the insured, or from enforcing 


the claim against the insurance company by suit 
after such purchase. © NATIONAL INsvRANCE Co LTD. 
v. Hartpas Bosu, 46 C. L. J. 225; A. I. R. 1927 Cal. 691 


729 
+——-—— $8. 8,130—Sale of immoveable property 
with past mesne profits—Vendor, right of, to sue 


for past profis—Assignment of actionable claim— 

Assignor's right to sue on behalf of assignee. 

The transfer of a claim for past mesne profits, even 
though it is accompanied bya sale of the property 
itself, is invalid. ! 

A vendor of immoveable property can, even 
though he has expressly assigned his right to past 
mesne profits also to the vendee, sue for such profits 
for and on behalf of the vendee. ; : 

Ohapter. VIII of the Transfer cf Property Act is 
intended to enable transferees of actionable claims 
to maintain actions on the assignments® and to get 
rid of the difficulties in the English Law where, for 
some time, assignees could not maintain an action at 
all and afterwards they were allowed to maintain 
action in the name of the assignor. But this 
Chapter is-not intended to lay down that the trans- 
feror himself cannot maintain an action forthe benefit 
of the transferee. M ^ OHANDRASEKHARALINGAM V. 
NAGABUSHANAM, (1927) M. W. N. 525; 26 L. W. 205; 58 
M. L. J. 342; 39 M. L. T. 201; A. I.R. 1027 Mad. Sina 

ss, 43, 70. See MORTGAGE 206 
—————- 8. 82. See Agra Tunanoy Aor, 1901, s. 202 
. 292 

— S, 53¢~-Fraudulent — transfer—Passing of 

adequate consideration, ejfect of. eè 7 * 4 

The mere probability or even tertainty of a tranf- 
fer having the effect of delaying or defeating am- 
attachment by a judgment-creditor ia not a suffici- 
ent reason for invoking s. 53, Transfer of Property 








. Act, and in such a case, thege must either be tha * 


additional fact of the transfer befng fora grossl 
inadequate coasideration or something eMe whic 
would raise a presumption of fraud. AGaya PRABAD 
v. MURLIDHAR, 25 A. L. J. 829; A. I.R. 1927 All, 714 ` 
406 
ss. 53, 58—Transfer to one creditor én 
raud of others, whether void, d 
hat a 03. 0i the -Tfansfer of PropertyeAct- in 





` 


>» ` 

‘3 quU A ei t : $ CE 
* 974 ‘INDIAN CASES, (1927 
Transfer of Property Act—contd, Transfer of Property Act--conid. — FR 


e 
validates is a transfer which removes the whole or 
a part of the debtor's property from the creditors 
as & body tothe bene§t of the debtor. 


A transaction by which a vigilant creditor obtains 
*» security for 


his debt. from the debtor even 
though the immediate effect or object of the trans- 
action be to defeat the claims of another creditor, 
is not, therefore, void unders 53 of the Transfer of 
Property Act whe there is nothing to show that 
there is anything to the benefit ofthe debtor in the 
transaction. 

If a creditor having a real demand against his 
debtor takes security from other persons jointly with 
the debtor for his debt, that cannot be considered as 
a faudulent transaction on any ground whatsoever. 
© SoLBMA BIBI v. MAHAMMAD Hossein, 54 C. 687; R. I. 
R. 1927 Cal.836 - 833 
—— S. 55—Sale—Payment of price and delivery 
of possession—No registered sale-deed— Purchaser's 
rights—Doctrine of part performance—Subsequent 
purchaser in execution of decree against vendor, 
rights of—Possessory title, whether enforceable 
against trespassers—Specific Relief Act (I of 1877), 





8. v. E 

“Where land has been sold and the purchaser has 
Daid the price and entered into possession, although 
no registered deed of conveyance has been executed, 
iho vendor ceases to havs any beneficial interest in 
the land, and a subsequent purchaser'of the property 
zn Court-auction in execution’ of a decree against the 
~endor acquires no title whatsoever. : 

The doctrine of part performance isas applicable* 
to such a case as to cases directly between the pur- 
€haser and the vendor. 

A suit for recovery of possession of State land 
based on &possessory title acquired by occupation 


` pnd clearing will lie ag against a trespasser independ- 


ently of 8.9 of the Specific Relief Act. 

Lawful possession of land is. sufficient evidence of 
right as owner as against a person who has no title 
and there ig nothing to warrant the view that in a 
Sait based on possessory title the plaintiff must fail 
tnless he can prove 12 years' possession except in 
cases brought under s. 9 of the Specific Relief Act. 
P Sit Caauk v. Manu Mian, 6 Bur. L.J. 96; A. I. R. 
WIT Rang. 234 ; 361 
—— S. 58—Mortgage—Decree for sale—Private 

sale by mortgagor before Court sale, whether valid 

—Purchaser payingup puisne morigagee's debi— 
` Right to subrogation? against purchaser under prior 

mortgagee’s decree. 

A mortgagor's right in the mortgaged property is 
it extinguished by the passing of a final decree for 
Bale but only when the sale is actually held. 

Anassignee of the rights ofa thortgagor after the 

ssing of a decree on a prior mortg&ge but before 

? gale thereunder who is impleaded ina suit by a 
paisne mortgages and who consequently pays up the 
subsequent mortgagee's debt is not 4 mere volunteer 
Badas such disentitled to claim subrogation®to the 
r-ghts of the puisne mortgagee against the purchaser 


JASMIPRAgAD TRILOKOHAND V. JANARDHAN, A. I. R.1927 
Xag. 345 358 
—— 8, 58—Sale and agreement to repurchase— 
Mortgage by conditional sale—Reality of transaction 
—Tests—Intention—Surrougding circumstances— 
` “Singleness of wansaction—Ldentity of’ date—Agrec- 


: ment to reconvey—Time met. made the- essence df- 
"e c drunstotion, effect of, i 


co the properties in the prior mortgagee's decree. N° 


In considering whether a transaction purporting to 
be an Sbsolute sale followed by an agreement for 
reconveyance to the vendor constitutes a real sale or 
merely a mortgage by conditional sale what has to 
be determined is the intention of the parties at the 
time the transaction was entered into, and in order 
to ascertain this intention regard might be had to 
the surrounding circumstances which show how the 
language of the documents to be construed was 
related to then existing facts although no oral evi- 


‘dence could be given by the parties to show what 


their intention was. 

In dealing with this matter, the fact that the 
deed of sale and the agreement to reconvey were exe- 
cuted onthesame day is an important circum- 
stance to be considered. 

The ordinary form in which a clause for re- 
purchase is drawn isone by which the exercise of 
the option is limited to a particular period. Wheye 
an option is given to the vendor to repurchase aftere 


‘the expiry of a certain time, time is not of the essence 


of the arrangement and it must be held that the 
agreement is not evidence ofa contract of sale with 
&.covenant for repurchase but should be treated 
rather as evidence that the parties intended that the 
relation between them should be that of mortgagor 
and mortgages. 

Per Lindsay, J.—I£ an owner of land and an in- 
tending purchaser enter into a contract which cone 
stitutes between them the relation of vendor and 
purchaser and there isa stipulation inthe contract 
that the purchase-money shall bs paid and the con- 
tract completed on a certain date, the principle is 
that time is not of the essence ofthe contract and 
the circumstance of the day fixed for payment of the 
money and completion of the purchase being passed 
does not entitle either party to refuse to complete, 
But, on the other hand, it is equally well settled that 
where there is a contract between the owner and 
another person that if guch person shall -do a specifi- 
ed act then the owner will convey the land to him, 
the relation of vendor and purchaser does not exist 
between the partiés unless and until the act has been 
done as specified. The condition for repurchase 
must be performed strictly and it is, therefore, held 
that inall agreements by which an option to re- 
purchase is given time is of the essence ofthe con- 
tract. 

Per Sulaiman, J.—Ita document is iÀ the form of 
an ordinary conveyance usually found in India and 
executed by the transferor only, and it contains a 
covenant for repurchase on payment of ‘the. con« 
sideration, the transaction would come exactly within 
the definition of a mortgage by conditional sale.- 

Where there are two separate documents of the 
same date, in order to determine whether the sale, 
was subject to the condifion entered in the* agree- 
ment, one test to apply is whether the twh documents 
were part and parcel of the same transaction, or whe- 
ther they were mutually independent. ,If the two 
were separate transactions altogether the sale could 
not possibly be said to have been subject to any, con- 
dition for repurchase. MaTHURA Kurse v.JAGDEO 
BINGH, A.I. R. 1927 A1F321; 25 A. L.J.201;49 A, 
405 . : 
— —— $8. 58, 65, 107,116. See LANDLORD AND; 

TENANT °’ '. 4 484 


——— — 8. 105—Lease—Deed executed by.” oéeupant: A 


and accented by owner, whether condeys title & 
lesseemHnccution of deed by landlord, necessity of, 


[1 


504* 


e 


E ' < "MET ut 
Yol 104—1924] GENERAL INDEX.—IND. CA 975. 
. , 4 à . 
Transfer of Property Act—coneld. U. P. Land Revenue Act—concld. ®© 
A kabuliyat executed by-thé person occupging the -—————S, 223. SeU. P. Laxp RzvENUE Act, 1901, 
-"premfses and accepted by th | person owning the ss. 111, 138, 233 . 394 
premises, is nof sufficient to iestow title upon the -————$. 233 (K)—Purtition of grove—Jurisdiction 
person occupying the premiset|and can in no way be of Revenue-Court to partition tyees—Suit to disturb 
considered a lease as defined b S. 105 of the Transfer partition, maintainability of. 
of Property Act. A BHAGWATI «Nannu Mau 410: Trees growing upon land, the subject of partition 


— $.107. See Registration Act, 1908, ss. 17 by the Revenue Authorities, go with the land and 
- (1), 90 (1) : 209 may properly be partitioned alot with it by the 
ss, 122,129. See Ou Estates Act, 1869, Revenue Authorities, and a suit in a Civil Court to 

ss. 11, 17, 22 299 disturb a partition of grove land, the trees as well as 








S, 130; See TRANSFER F Property Act,1882, the land, made by a Revenue Court is barred under 
ss. 8, 130 " 409 s. 233 (ic) of the U. P. Land Revenue Act. A PAnsHADI 
.—.8,136. See TRANSFER } PROPERTY ACT, 1092 Lar v. Suku Ram, L. R. 8 A. 271 Rev. . 328 

ss. 2 (d), 136 9  Usurious Loans Act (X of 1918) > i 
Trust—Power of trustee to gral permanent lease, See 1 ; , S: 3—Appli- 
a DAN 345 d of Act to suits on mortgage-deeds executed. 


Trusts Act (II of 1882), S. 9. See Bounay Lanp The provisions of the Usurious Loans Act, 1918, do 


Revexur Cope, 1879, ss. 56, 1 653 i 
Lee Ena Revenue Act (ot 1901), eei, POL APRI to a moit on a mortgage deed ‘executed 
. 412, ra ta ing fus ond of—Rightof ALR 1997. Nag 238 IPSOM FHAN, Y: Mir i 
-sharer to hold in severalty,whether proprietary A ; j : 
title Right not denied—A ppl to District Judge. Vendor and purchaser Money left with vendee to 
itlə of a co-sharer'to jid in severalty isa satisfy . prior mortgage-debi—Non-satisfaction by 
| kang iiis within thmeaning of "n Cocco uae 7 amit for breach, of contract— 
s ause of action when arises. 
d 112 of the U. P. Land |venue Act, but an ; 
an Hication or objection stati thatthe applicant When a purchaser agrees to discharge a mortgage- 
pp aton dus such a title ih local area involves debt due by the vendor as the consideration for the 
pr deudor. of proprietary titlmly if that title is sale, the cause of action fora suit by the vendor 
a nee o No question of propiary title, therefore for damages for foilure to satisfy the mortgage dces 
= cae the decision ofthe itition Officer where 20% arise until it has been put finally out of the 
ote ae co shuren T0 aaa eralty is not power of tho transferee to satisfy the mortgage-debt, 
the rig D the veal dispute ivhether this right Till the happening of the aforesaid event a suit for 
denec D: ienored in partition] invocation of s foe damages will be premature. O MUHAMMAD AINUL Haq 
ae U. P. Tand Revenue Act.| BALWANT SINGH v. T ee Kuan, 4 O. W.N. 862; A. I. R. 1927 Oudh 
e waive, L.R. 8A. 268 R| A. I, R. 1027 ALL | d 
"TOI? Oe: 895 296 ea See Mapras Estates LAND Aor, nee 
ss. 111,138, 233—U»r-proprietary plots j j 125 
L Partition—J wrisdiction of benue Court—Par-  Wlil!—Creation of life-estates in favour of persons 
tition proceedings ultra viregivil suit, maintain- living and unborn—Bequest, validity of. : 
it p quest, y of. 
ability of—Signature to awagffeet of. A testator made a gift of his self-acquired jêropera 
A Revenue Court has no powto partition under- ty in one moiety to each of his two sons without 
proprietary plots d Pega! in an power of eoster and on their deaths in each inə 
under-proprietary holding of tific plots is not a stance a life-estate was created in favour of thes 
E co-sharer in the mane C s A ok suol song, whe atter being alive at the time of 
The order of a Revenue Cd partitioning suc the bequest. pon the conclusion of these life- 
plots, is, therefore, uie md oes not operate as omer life-estates were to arise in favour of Ra E 
& bar under s. 233 of the Lancvenue Act, to the unborn persons: $ 
institution of a, civil suit. | 7 Held, (i) that the life-estates created in favour of 
The mere Signature on ap d which is ultra theliving persons were good, while in so far as the 
vires would not amount to an |ement to abide by bequest purported to create arule of succession in 
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the terms of the award. O As) Anrv.SakHAwaT ' favour of unborn persons, it was void; . 
Hussars 1 Luck. Oas. 311; A. 4. 1927 Oudh 448 (ii) that.the properties did not remain joint family 
i m 394 properties in the hands of the sons' sons; I TR 
— $. 118— Partition of |Party in posses- (ivi) that the interests" of the sons’ sons were 
gion not disturbed —6Site alton another—Ground transferable. O DrEBrePRASAD V KRISHNA eKUNWAR, 4 
Srent not fized—Right of, ance of occupant, | O. W.N. 1041; A. I. R. 1928 Oudh 26 e 847 
whether affected. —. b.e WORDS AND PHRASES:— (HI 
Where the Porson, in actual fession of a family Assault. See Cr. P. O., 1898, ss. 224, 93] ` 97 
houss, is left in possession tlt by the Revenue Cause of gctlon. See O. P. C., 1908,5.11 849 
Authorities jn parl prodgs but the site Court, See On. P. C., 18987 ss, 195, 476 249 
on which» it stands is allotted|other person, the Institution of proceedings. See Afus Acr 
latter. isnot entitled to evict|former from the - 1878, ss. 19 (7), 29 : ' 493 
e house but can only recover gr@gnt. * — e Jeroyatidar. See LANDLORD AND TENANT 892 
Fhe fact that rent was not a NY the Revenue Public place. See PUBLIO GAMBLING ACT 
Authorities does not affect thdt ‘Of residence of 1867, s. 13 em 
ta the party im possession. O NDEAPAL SINGH v. Ras nashln. See HINDU LAW—ADOPTION 587 
_ "9 "Nioksn Sine, A. I, R. 1927 ORO 197 Sult for land. See Layrens Parent (Bost) 
: J—— $0188. Sec U, P, LANYRNUE Act, 1901, ck. 12 - , 
0 |l as 111,388,283 E 394 Vilsabadl. See LANDLORB AND TENANT 2222 


